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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Senpic«  Comminion. 

Sax  p.  EjENitVDT,  Prteident,  Annis- 
too. 

B.  H.  CooFKB,  Birmingham. 

8.  P.  Gaillabd,  Mobile. 

ATncns  Mttllen,  Secretary,  Mont- 
gomery. 

ARIZONA. 

Corporation  Commisiion. 

F.  A.  Jones,  Ghairmaa,  Phosnix. 

A.  W.  Cole,  Phoenix. 

W.  P.  Geaby,  Phoenix. 

W.  N.  Sawgstkb,  Secretary,  Phoenix. 

ARKANSAS. 

RaOroaJ  Commistioo. 

Thomas  E.  Wood,  Chairman,  Little 

Rock. 
J.  Sam  RowLAim,  Little  Rock. 
W.  F.  McKnioht,  Little  Rock. 
EL    R.     Wilson,    Secretary,    Little 

Rock. 

CALIFORNIA. 
RaHroaJ  CommiMion. 

Max  Thslen,  President,  833  Market 

St.,  San  Francisco. 
H.  D.  LovELAND,  833  Market  St.,  San 

Francisco. 
Aixx  GoRDOR,  833  Market  St.,  San 

FranoiflOOi. 
Bdwin  O.  Edosbton,  833  Market  St, 

San  Francisco. 
Fbank  R.   Devlin,  833  Market  St, 

San  Francisco. 
Cbables  R.  Detbick,  Secretary,  San 

Francisco. 


COLORADO. 
Public  Utilities  Commission. 

M.  H.  Atleswobth,  Chairman,  State 

Capitol,  Denver. 
Shebidan  S.  Kendall,  State  Capitol, 

Denver. 
Geobge  T.   Bbadlet,   State  Capitol, 

Denver. 
Geoboe  F.  Oxley,  Secretary,  Denver. 

CONNECTICUT. 
Ptoblic  Utilities  Commission. 

Richard  T.  Hioginb,  Chairman,  Win- 
sted. 

John  H.  Hale,  South  Glastonbury. 

Cras.  0.  Elwell,  New  Haven. 

Henby  F,  Bxllings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 

Public  Utilities  Commission. 

Lieut.  Colonel  Chableb  W.  Kutz, 
Corps  of  Engineers,  United  States 
Army,  Chairman,  District  Bldg., 
Washington. 

Louis  Bbownlow,  Florence  Court, 
Washington. 

Oliveb  p.  Newman,  District  Bldg., 
Waabliigiott. 

J.  L.  Schley,  Executive  Officer,  Wash- 
ington. 

B.  A.  Hablan,  Chief  Clerk,  Wash* 
iHgton.. 

FLORIDA. 

Railroad  Commission. 

R.   Hudson  Bubb,   Chairman,  Talla- 

hassee. 
Newton  A.  Blitch,  Tallahassee. 
Royal  0.  Dunn,  Tallahassee. 
J.  Will  Yon,  Secretary,  Tallahassee. 
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PUBLIC  SEBVICE  CX)MMISSI0N8. 


GEORGIA. 
Railroad  CommistioB. 

Chables     M.     Gaitdleb,     Chairman, 

Atlanta. 
Joseph  F.  Gbat,  Atlanta. 
George  Hillyeb,  Atlanta. 
James  A.  Pebby,  Lawrencevllle. 
Paul  B.  Tbammell,  Atlanta. 
J.  Pbinoe  Websteb,  Acting  Secretary, 

Atlanta. 


IDAHO. 

Public  Utilitiet  Commission. 

AxKL  P.  Ramstedt,  President,  Boise. 

A.  L.  Fbeehafeb,  Boise. 

John  W.  Gbabam,  Boise. 

E.  G,  Gallet,  Secretary,  Boise. 

ILLINOIS. 
State  Public  Utilities  Commission. 

William  L.  O'Connell,  Chairman, 
714  Insurance  Bldg.,  Chicago. 

Fbank  H.  Fun k,  Springfield, 

Walteb  a.  Shaw,  Springfield. 

Owen  P.  Thompson,  Springfield. 

RiOHABD  Yatbs,  Springfield. 

R.  V.  Pbathbb,  Secretary,  Spring- 
field. 


INDIANA. 


Public  Serriee 


Thomas  Duncan,  Chairman,  State 
House,  Indianapolis. 

James  L.  Clabk,  Room  120,  State 
House,  Indianapolis. 

Chables  a.  Edwabds,  Room  1221, 
State  Houfle,  Indlanapolla. 

John  F.  McClubb,  Room  124,  State 
House,  Indianapolis. 

Edwin  Cobb,  Bloomington. 

Joseph  L.  Rbilet,  Secretary,  Indian- 
apolis. 


IOWA. 
Board  of  Railroad  CommissioBers. 

Cliffobd  Thobne,  Chairman,  Wash- 
ington. 

John  A.  Guiheb,  Winterset 

James  H.  Wilson,  1412  £.  Wahiut 
St.,  Des  Moines. 

Geoboe  L.  McCaughan,  Secretary, 
Des  Moines. 

KANSAS. 

Public  Utilities  Commission. 

Joseph  L.  Bbistow,   Chairman,  To- 

peka. 
C.  F.  Foley,  Topeka. 
John  M.  Kinkel,  Topeka. 
Cabl  W.  Moobb,  Secretary,  Topeka. 


KENTUCKY. 
Railroad  Commission. 

Laubence  B.  Finn,  1st  Dist.,  Chair- 
man, Franklin. 

Sm.  T.  DouTHiTT,  2d  Dist.,  New 
Castle,  Ky. 

H.  G.  Gabbstt,  8d  Diet.,  Winchester, 
Ky. 

Richabd  Tobin,  Secretary,  Frank- 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Tatlob,  Chairman,  Crowley. 
Bubk  a.  Bbidges,  Homer. 
John  T.  Michel,  New  Orleans. 
Henby  Jastbbmskx,  Secretary,  B&ton 
Kouge. 

MAINE. 
Public  Utililies 


Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
WiLLiAic  B.  Skxlton,  Augusta. 
Chables  W.  Mullen,  Augusta. 
Gbobge  F.  Giodinos,  Clerk,  Augusta. 
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MARYLAND. 

Pvblac  S«^c«  ConmiMiioB. 

AI3EBT  6.  TowEBS,  ChairmAn,  Balti- 
more. 

E.  Clat  TtMAwas,  Mnnsey  Bldg.,  Bal- 
timore. 

Phjlif  D.  LiJBD,  Munaey  B14g.,  Bal- 
timore. 

Benj.  T.  Fknoaxl,  Secretary^  Balti- 
more. 


MASSACHUSETTS. 

Public  Senrice  Committion. 

Fbedebick    J.    Maclbod,    Chairman, 

Cambridge. 
SvKBETT  £.  Stone,  Springfield. 
John  F.  Meaney,  Blackstone. 
Joseph  B.  EAaniAir,  Winchester. 
Charles  A.  Russell,  Gloucester. 
Andrew    A.    HiaHLANOS,    Secretary, 

Brookline. 


Board  of  Gas  and  Electric  Light 
Comnissioners. 

Alonzo  R.  Weed,  Chairman,  15  Ash- 
burton  Place,  Boston. 

Morris  Schaff,  15  Ashburton  Place, 
Boston. 

Thomas  P.  Rilet,  15  Ashburton 
Place,  Boston. 

R.  G.  ToBEY,  Clerk,  Boston. 


MICHIGAN. 

Railn»ad  Commission. 

LtAWTON  T.  Hehans,  Chairman,  602 

Oakland  Bklg.,  Lansing. 
Oassius  L.  Glasgow,  Lansing. 
C.    S.    Cunningham,    601    Oakland 

Bldg.,  Lansing. 
Willard    N.    Sweeney,    Secretary, 

Lansing. 


MINNESOTA. 
Railroad  and  War«ko 


Ira  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

Charles  S.  Elmquist,  State  Capitol, 
St.  Paul. 

0.  P.  B.  Jaoobson,  State  Capitol,  St. 
Paul. 

A.  C.  Clausen,  Secretary,  St.  Paul. 

MISSISSIPPI. 

Railroad  Commission. 

F.  M.  Sheppard,  President,  Richton. 

George  R.  Edwards,  McCool. 

W.  B.  Wilson,  Corinth. 

James  Galceran,  Secretary,  Jackson. 

MISSOURI. 
Public  Senrica  Commission. 

WiLhUU  G.  BusBT,  Chaimuin,  Jef- 
ferson City. 

John  Kbnnisb,  Jefferson  City. 

Howard  B.  Shaw,  Jefferson  City. 

Edwin  J.  Bean,  Jefferson  City. 

Eugene  McQuillin»  Jefferson  City. 

T.  M.  Bradbury,  Secretary,  Jefferson 
City. 

MONTANA. 

Board  of  Railroad  Commissioners 
and  Public  Serrico  Commission. 

J.  H.  Hall,  Chairman,  Helena. 

J.  E.  McCoRMiCK,  Helena. 

E.  A.  Morley,  Helena. 

W.  B.  Rhoades,  Secretary,  Helena. 


NEBRASKA. 
State  Railway  Commission. 

H.  T.  CiJiRiOE,  Jr.,  Chairman,  State 
Capitol,  Lincoln. 

Thomas  L.  Hall,  State  Capitpl,  Lin- 
coln. 

H.  G.  Taylor,  State  Capitol,  Lincoln. 

T.  A.  Browne,  Secretary,  Lincoln. 
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PUBUO  SERVICE  CX>MMI8SIOK8. 


NEVADA. 


dudrman,    Ourson 


RailrMl  OmttiMMn  and  FtaUic 

H.    F.    Babtinb, 

City. 
J.  F.  Shaughkbsst,  Carton  City. 
W.  H.  Simmons,  Reno. 
£.    H.    Walkb,    Secretary,    Canon 

City. 

NEW  HAMPSHIRE. 

Public  Smcriem  CoounianoB. 

Edward    C.    Niles,   Chairman,    Con- 
cord. 
Thomas  W.  D.  Wobthsn,  Concord. 
William  T.  Gunnison,  Concord. 
Walter  H.  Tdcm,  Clerk,  Concord. 


NEW  JERSEY. 
Board  of  Public  Utility 


Ralph  W.  S.  Dohqss,  Chairman, 
Camden. 

John  J.  Treact,  15  Exchange  Place, 
Jersey  City. 

John  W.  Slocum,  Long  Branch. 

Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  Corpomtfon  C^imiMion. 

M.  S.  Groves,  Chairman,  Santa  Fe. 
O.  L.  OvKSi^  SanU  Fe. 
Hugh  H.  Willlams,  Santa  Fe. 
Edwin  F.  Coard,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Service  CommissioB,  Itt 
District. 

Oscar    8.    Straus,    Chairman,    120 

Broadway,  New  York  City. 
WiLUAM   Hatward,    120   Broadway, 

New  York  City. 
Henrt  W.  Hodge,  120  Broadway,  New 

York  City. 
Tbavib  H.  Whttnet,  120  Broadway, 

New  York  City. 


Charles  S.  Hssvkt*  it$  Broadway, 

New  York  aty. 
James  B.   Waueb,   SeeretMry,   120 

Broadway*  New  York  City. 

P^iblic  Service  Cewwiarioii,  2d 
Dirtrid. 

Sbtmour  Van  SANxvocMm,  Chairman, 
Albany. 

Devos  P.  HOD0ON,  Albany. 

WiLUAM  TfeMPLB  Emmet,  Albany. 

Frank  Irvine,  Albany. 

James  O.  Care,  Albany. 

Francis  X.  Disxey,  Secretary,  Al- 
bany. 

NORTH  CAROLINA. 

Corporation  ConunissioB. 

Edward  L.   Travis,   Chairman,   Ba- 

leigh. 
WiLLEAX  T.  Lbs,  Raleigh. 
Gborob  p.  Pell,  Raleigh. 
A.  J.  Maxwell,  Clerk,  Ralei^ 

NORTH  DAKOTA. 

Board  of  Railroad  Coomiisstoaen. 

W.  H.  Stutsman,  President,  u^hImi 
W.  H.  Mann,  New  fiidem. 
O.  P.  N.  Anderson,  Starkweather. 
Walter  F.  Gushing,  Secretary,  Bis- 
marck. 

OHIO. 
Public  Utilities  Commisnon. 

Bebcher  W.  Waltbrmire,  Chairman* 
ColnmbuB. 

Lawrence  K.  Langdon,  Columbus. 

Louis  M.  Day,  C<dumbiia. 

D.  H.  Armstrong,  Secretary,  Colum- 
bus. 

OKLAHOMA. 

Corporation  Comauation. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
George  A.  Henshaw.  Oklahoma  City. 
W.  D.  Humphrey,  Oklahoma  City. 
J.    H.    Htdb,    Secretary,    Oklahoma 
City. 


PUBLIC  SJSRVICE  COMMISSIONS 
OREGON. 

Public   Senrice  Commission. 


Thomas    K.    Campbell,    Chairman, 

Salem. 
Fbank  J.  Miller,  Salem. 
Htlen  H.  Corbt,      Secretary,  Salem. 

PENNSYLVANIA. 


Public  Service  Coi 

Wm.  D.  B.  Ainey,  Chairman,  Harris- 
burg. 

SAMt'fX       W.       PKNJXYVACKm,       1107 

Franklin   Bk.   Bldg.,   Philadelphia. 
John  S.  Rilunq,  Harrisburg. 
Wm.    a.    Maoee,    319    Frick    Bldg., 

Pittsburg. 
MiLTox  J.  Bkecht,  Lancaster. 
James  Alcobn,  Harrisburg. 
Michael  J.  Ryan,  1634  Land  Title 

Bldg.,  Philadelphia. 
A.  B.  BliLLAB,  Secretary,  Harrisburg. 


SOUTH  CAROLINA. 
Railroad  Commission. 

G.    McD.    Hampton,    Chairman,    Co- 


PHIUPPINE  ISLANDS. 
Board   of   Public   Utilities 


Mawano  Cui,  President,  Manila. 

Stephen  Bonbal^  Manila. 

Glydk  a.  DeWitt,  Manila. 

C.  C.  Mitchell,   Secretary,  Manila. 


RH(X>E  ISLAND 
Public  Utilities 


lumbia. 

John  G.  Richabds,  Columbia. 
Frank  W.  Shbaly.  Columbia. 
J.  P.  Dabby,  Secretary,  Columbia. 


SOUTH  DAKOTA. 
Board    of   Railroad   Commissioners. 

J.  J.  MuBPHY,  Chairman,  Pierre. 
P.  W.  DonoHEBTT,  Pierre. 
W.  6.  SMrra,  Pierre. 
H.  A.  UsTBUD,  Secretary,  Pierre. 


TENNESSEE. 

Railroad  Commission. 

B.  A.  Enlob,  Chairman,  Nashville. 
H.  H.  Hannah,  Nashville. 
Geobob  N.  Welch,  Nashville. 
Miss     Willie     Fields,     Secretary, 
NashviUe. 


William  C.  Buss,  Chairman,  19  Col- 
lege St.,  Providence. 

Bamttel  E.  Httdson,  Woonsocket. 

Bobebt  F.  Rodman,  Lafayette. 

John  W.  Rows,  Secretary,  Provi- 
dence. 


TEXAS. 

Railroad  Commission. 

Allison  Mayfield,  Chairman,  Aus* 

tin. 
William  D.  Williams,  Austin. 
Bablb  B.  Mayfield,  Austin. 
E.  R.  McLean,  Secretary,  Austin. 

VERMONT. 
Public  Service  Coaunission. 

Robebt  C.   Bacon,   Chairman,   Brat- 

tleboro. 
William  R.  Wabnbb,  Vergennes. 
Walteb  a.  Dutton,  Hardwick. 
Neil    D.    Clawson,    Clerk,    Brattle- 

bOTO. 


PUBLIC  SERVICE  COMMISSIONS. 


VIRGINIA. 
State  Corpormtion  Cominiaaion. 

RoBEBT  R.  Pbentis,  ChaimiAiit  Rich- 
mond. 

WiixiAM  F.  Rhea,  Richmond. 

J.  RicuABD  WiNOFiBLD,  Richmond. 

Rich  ABO  T.  Wilso.n,  Clerk,  Rich- 
mond. 

WASHINGTON. 

Public  Serrice  Commitwon* 

Abthub  a.  Lbwib,  Olympia. 
Fbank  R.  Spinning,  Olympia. 
J.  H.  Bbowh,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Service  ConiBUMtoa. 

£.  F.  MoBGAN,  Chairman,  Charleston. 
Bluott  NoftTHOOTT,  Charleston. 
Vacancy. 


R.  B.  BKBNHcnf,  Secretary,  Charles- 
ton. 

WISCONSIN. 

RaHroad  Commissipn. 

Cabl  D.  Jackson,  Chairman,  Madi- 
son. 

Walteb  Auexandcb,  Miadison. 

Henby  R.  Tbumboweb,  Madison. 

Habold  L.  Geisse,  Secretary,  Madi- 
son. 

WYOMINa 
Public   Service  CenunissioB. 

John  B.  Kendbick,  Governor,  Chair- 
man, Cheyenne. 

RoBEBT  B.  FoBSTTHE,  Auditor,  Vice- 
Chairman,  Cheyenne. 

Hebmax  B.  Gates,  Treasurer,  Chey- 
enne. 

H.  A.  Flotd,  Secretary,  Cheyenne. 


ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Ala.  R.  C  Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

"        "     Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

**        "    Ariz.  R.  0 Arizona  Railway  Commission  Annual  Reports. 

190»-10. 

**  "  Ark.  R.  C Arkansas  Railroad  Commission  Annual  Re- 
ports. 

"        **     Cal.  Bd.  R.  C.  ...Cflklifomia  Board  of  Railroad  Commissioners. 

Annual  Reports. 

"        "     Can.  R.  C Board  •  of   Railway   Commissioners  of   Canada 

Annual  Reports. 

*  "    Colo.  P.  U.  C.  ...Aanual  Report  of  the  Colorado   Public   Util- 

ities CommiAsion. 

"        "    Col.  8.  R.  C Colorado  State  Railroad  Commission   Annual 

Reports.     1907-14, 

•*  "  Conn.  P.  U.  a  ..Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 

*  "     Conn.  R.  C Annual   Report   of   the   Connecticut    Railroad 

Commissioners.     1853-1911. 

*  "     Dist.  Col.  P.  U.  C.  Annual   Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 
**        **    Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 
*•        "    Ga.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

*  "     Houston,  Tex,^  P. 

S.  C. Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 

*■        "    la.  R.  C .Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 

••        "    Ida.  P.  U.  C Anmijil  Report  of  the  Idaho  Piiblic  Utiliti<'8 

Commission. 

"  "  HI.  P.  U.  C Annual  Report  of  the  Public  UtJlities  Commis- 
sion of  Illinois. 

•■        **    111.  R.  ft  W.  C.  ..Annual   Report  of   the   Illinois   Railroa«l   and 

Warehouse  Commission.     1871-1913. 

*  *•    Ind.  P;  8.  C Annual  Report  of  the  Indiana  Public  Service 

Commission. 

*  **    lad^  R.  C Annual  Report  of  the  Railroad  Combiinsion  ol 

iBdiana     1906-1932. 
zi 
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Ann.  Rep.  Kan.  R.  C Annual  Report  of  the  Railroad  ConuniadoBen 

of  Kansas. 

*        "    K7.  R.  C Annual  Report  of  the  Kentucky  Railroad  Ckmi- 

mission. 

**        "    La.  R.  0 Annual  Report  of  the  Railroad  Commission  of 

Louisiana. 

"       «<    Los   Angeltt   Bd.   ' 

P.  U Loa  Angeles,  GaU  Board  of  Public  UtiUties 

Annual  Reports.     1909-1913. 

"        '*    Manitoba  P.  U.  C.  Manitoba  Public  Utilities  Commission,  Canada, 
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NBW  TORK  PUBIiIC  SBRYICB  COMMISSION,  SECOND  DISTRICT. 

RE  WOODLAWN  IMPROVEMENT  ASSOCIATION  TRANS- 
PORTATION CORPORATION. 

.    [CiMe  No.  5426.] 

AM$om»M3e9^^  AutO'Jnu  operaU9n  in  ci$if  ^  Municipal  etyMent  not  a 
franchise, 

1.  Municipal  consent  to  the  operation  of  an  auto-bus  line,  required 
by  S  26  of  the  Transportation  Corporations  Law,  is  not  a  franchiao 
within  the  meaning  of  §  37  of  the  Seoond-Clas*  Cities  Law,  requiring 
franchises  to  be  disposed  of  at  public  auction  to  the  highest  bidder. 

Monopoly  and  competition '^  AutO'bus  competition  with  street  raiU 
teay, 

2.  There  is  no  improper  competition  with  a  street  railway  by  an 
^uto*bas  line  operating  on  a  part  of  its  route  oyer  a  street  on  which 
the  railway  does  not  propose  to  build  a  line  in  the  near  future,  and 
which  is  from  2,500  to  4,000  feet  from  the  nearest  railway  line,  and 
operating  with  but  few  passengers  on  the  remainder  of  the  route  over 
streets  traversed  by  or  near  railway  lines. 

[March  16,  1916.] 

Petition  of  the  Woodla^im  Improvement  Association  Trans- 
portation Corporation  under  chapter  667  of  the  Laws  of  1915  for 
a  certificate  of  convenience  and  necessity  for  the  operation  of  a 
stage  route  by  auto  buses  in  the  city  of  Albany,  alone;  granted 
on  conditions. 

By  the  Commission:  The  Woodlawn  Improvement  Associa- 
tion Transportation  Corporation  applies  for  a  certificate  of  public 
convenience  and  necessity  for  the  operation  of  an  auto-bus  line 
from  the  Union  Station,  in  Albany,  over  certain  streets  to  the 

P.U.R.1916D.  1 


2  NSW.  YORK  PUBLIC  SERVICE  COMMISSION. 

JTmctia]DL''xif  If  adison  and  New  Scotland  avenues,  thence  on  New 
ScotlaiicV  avenue  to  the  city  line.  Two  public  hearings  were 
held,  at  the  first  of  which  opposition  was  interposed  on  behalf  of 
^ti[ie**New  Scotland  Avenue  Transportation  Company.  At  the 
■  'second  hearing  this  company  withdrew  all  opposition.  The  appli- 
cation is,  however,  vigorously  contested  by  the  United  Traction 
Company,  operating  lines  of  street  railway  in  the  city  of  Albany 
and  elsewhere. 

[1]  It  is  urged  in  the  first  place  that  the  consent  of  the  city 
of  Albany  underlying  this  application  and  expressed  in  an  ordi- 
nanne  adopted  February  7,  1916,  is  void,  for  the  reason  that  it 
in  effect  grants  a  franchise  contrary  to  the  requirements  of  §  37 
of  the  Second-Class  Cities  Law,  which  provides,  among  other 
things,  that  ''in  case  of  a  proposed  sale  or  lease  of  real  estate  or 
of  a  franchise  the  ordinance  must  provide  for  a  disposition  of 
the  same  at  public  auction  to  the  highest  bidder."  In  the  opin- 
ion of  the  Commission  the  consent  of  a  city  to  the  operation  of  a 
bus  line  or  stage  route  required  by  §  26  of  the  Transportation 
Corporations  Law  is  not  the  granting  of  a  franchise  within  the 
meaning  of  §  37  of  the  Second-Class  Cities  Law.  It  is  more  in 
the  nature  of  a  license  such  as  those  issued  to  hackmen  and  others. 
[2]  It  is  also  urged  that  the  proposed  operation  will  result 
in  improper  competition  with  the  traction  company.  New  Scot- 
land avenue  begins  at  Madison  avenue,  about  1  mile  from  the 
center  of  the  city,  and'eztends  in  a  southwesterly  direction  some- 
thing less  than  2  miles  to  the  city  limits.  It  passes  through  a 
new  and  rapidly  developing  residential  section  of  the  city.  The 
nearest  line  of  street  railroad  is  along  Madison  avenue,  which 
throughout  this  residential  section  lies  from  2,500  to  4,000  feet 
from  New  Scotland  avenue.  The  cross  streets  now  open  are  few 
in  number  and  for  the  most  part  not  well  improved.  While  the 
building  of  a  street  car  line  on  New  Scotland  avenue  has  been  for 
a  long  time  urged  by  property  owners,  it  does  not  appear  that 
the  traction  company  proposes  to  construct  such  a  line  in  the  near 
future.  It  is  therefore  quite  evident  that  at  present  some  con- 
venient and  cheap  means  of  transportation  would  not  only  serve 
the  convenience  of  residents  of  the  New  Scotland  avenue  neigh- 
borhood, but  is  a  real  necessity.  In  passing  fr(»n  the  Union 
Station  to  New  Scotland  avenue  the  proposed  bus  line  will  pass 
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over  some  streets  traversed  by  the  lines  of  the  traction  company^ 
and  at  no  point  will  it  be  far  distant  therefrom.  There  is  there- 
fore a  potential  competition  between  the  line  of  the  applicant  and 
the  traction  company  in  respect  of  travel  between  the  center  of 
the  city  and  the  beginning  of  New  Scotland  avenue.  The  only 
evidence  on  this  point,  however,  is  from  one  witness,  who  testified 
that  he  had  ridden  frequently  on  a  bus  formerly  operated  over 
this  route,  and  had  noticed  that  practically  no  passengers  rode  on 
the  bus  between  points  between  the  intersection  of  New  Scotland 
and  Madison  avenues  and  the  •enter  of  the  city.  It  would  seem, 
therefore,  that  any  oompetition  with  the  lines  of  the  traction  com- 
pany would  be  merely  incidental,  and  so  slight  as  not  to  affect 
appreciably  the  revenues  of  the  traction  company.  As  to  travel 
to  points  on  or  near  New  Scotland  avenue  itself,  if  such  travel  is 
diverted  from  the  traction  company,  it  is  because  the  lines  of  the 
traction  company  are  too  distant  to  afford  proper  means  of  trans- 
portation, and  the  traction  company  should  not  be  protected  as  to 
this  travel  at  the  expense  of  the  needs  and  convenience  of  the 
people  in  the  New  Scotland  avenue  neighborhood.  Now,  there- 
fore, this  Commission  hereby  certifies  that  public  convenience 
and  necessity  require  the  operation  by  Woodlawn  f  mprovement 
Association  Transportation  Corporation  of  an  auto-bus  line,  as 
provided  in  the  consent  heretofore  granted  by  the  mayor  and  com- 
mon council  of  the  city  of  Albany,  a  copy  whereof  is  attached  to 
the  petition  herein,  in,  over,  upon,  through,  and  along  Broadway, 
in  said  city  of  Albany,  from  the  Union  Station  north  to  Orasige 
street,  to  North  Pearl  street,  to  South  Pearl  street,  to  Hudson 
avenue,  to  Lark  street,  to  Madison  avenue,  to  New  Scotland  ave* 
nue,  to  the  city  line;  and  returning,  starting  at  the  city  line  on 
New  Scotland  avenue,  thence  along  New  Scotland  avenue  to 
Madison  avenue,  to  Lark  street,  to  Hudson  avenue,  to  South 
Pearl  street,  to  State  street,  to  Broadway,  to  the  Union 
Railroad  Station.  This  certificate  is  granted  subject  to 
all  the  terms  and  conditions  of  the  consent  hereinabove  men- 
tioned, and  subject  to  present  and  future  ordinances  of  the 
city  of  Albany,  and  to  the  provisions  of  all  statutes  and 
requirements  of  the  state  of  New  York  which  may  be  applica- 
ble thereto ;  and  is  not  assignable  without  the  consent  of  this  Com^ 
mission* 
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Note. — ^Jitneys;  state  and  municipal  regulation  oL 

Numerous  decisions  are  being  handed  down  by  both  the  courts 
and  the  Commissions  relative  to  the  operation  of  jitneys  as  common 
carriers. 

Under  the  same  statute  as  was  involved  in  Re  Woodlawn  Improv. 
Asso.  Traksp.  Corp.  ante,  1,  it  was  held  in  Be  Carpenter's  Bus 
Line  Int.  Case  No.  5491,  May  2,  1916,  that  unrestricted  consent  by 
local  authorities  to  the  operation  of  a  motor-bus  line  in  the  city  may 
be  used  as  the  basis  for  a  certificate  of  convenience  and  necessity 
for  the  operation  in  the  city,  as  a  part  of  a  competitive  route  between 
cities^  although  the  petition  for  consent  referred  only  to  a  part  of  the 
interurban  route,  and  notwithstanding  the  consent  may  have  been 
secured  by  misrepresentation.. 

Under  the  Illinois  act  the  Illinois  Commission  has  held  that  jit- 
neys are  public  utilities,  and  consequently  operators  thereof  are 
lequired  to  procure  certificates  of  public  convenience  and  necessity. 
Tri  City  R.  Co.  v.  Dietz,  No,  3971,  April  20,  1916.  To  the  same 
eflEect  Quincy  R.  Co.  v.  Snyder,  No.  4105,  May  11,  1916,  and  Baker 
V.  Snyder,  No.  4105a,  May  11,  1916,  citing  Tri  City  R.  Go.  v.  Dietz, 
supra,  and  Jacksonville  R.  Co.  v.  OT)onnell,  P.U.R.1915C,  853. 

But  taxicabs  are  not  public  utilities  under  the  Illinois  act.  Hughes 
v.  Atlas  Co.  No.  4128,  May  4,  1916,  relying  on  Newcomb  v.  Yellow 
Cab  Co.  P.U.R.1916B,  983. 

The  New  "^ork  Commission,  Second  District,  has  granted  certifi- 
cates of  public  convenience  and  necessity  for  the  operation  of  systems 
of  motor  buses  in  the  f oUpwing  cases : 

Re  Van  Ostrand,  Case  No.  5349,  Jan.  12, 1916,  to  operate  a  motor- 
vehicle  or  stage  line  as  a  part  of  a  line  from  the  cit^'  of  Geneva  to 
the  village  of  Rushville  and  intervening  points,  but  not  to  carry  pas- 
sengers locally  from  one  point  to  another  in  the  city  of  Geneva,  in 
accordance  with  the  consent  granted  by  the  city  and  subject  to  pres- 
ent and  future  ordinances. 

Re  Butts,  Case  No.  5340,  Jan.  13,  1916,  to  operate  a  bus  line 
over  a  specified  route  in  the  city  of  Oneonta  for  transporting  passen- 
gers and  baggage  between  specified  hotels  and  railroads,  upon  condi- 
tion that  the  fares  shall  be  not  less  than  10  cents  for  each  passenger 
carried  over  the  whole  or  any  part  of  the  route. 

Re  Wilson,  Case  No.  5289,  Feb.  24,  1916,  to  operate  a  motor-bus 
line  between  the  city  of  Pulton  and  the  village  of  Hannibal,  subject 
to  the  consent  heretofore  granted  by  the  eity  of  Fulton  ahd  all  pres- 
ent and  future  ordinances  of  tlie  city  of  Fulton,  and  statutes  and 
requirements  of  the  state  of  New  York,  such  certificate  not  to  be 
assignable  without  the  consent  of  this  Commission;  and  upon  the 
further  condition  that  the  petitioners  shall  not  carry  any  passengers 
from  one  point  to  another  within  the  city  of  Fulton,  but  such  line 
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shall  be  operated  for  through  paaeengeTS  only  from  any  point  irithin 
the  city  of  Fulton  to  points  outside  and  from  points  outside  to  any 
points  within  the  same. 

Be  Main,  Case  No.  5404,  March  7,  1916,  to  operate  a  system  of 
motor  buses  in  Albany  and  between  Albany  and  Guilderland  Cen- 
ter, subject  to  franchise  provisions,  upon  condition  that  no  passen- 
gers sliall  be  carried  from  points  within  the  terminal  and  points  east 
of  Magazine  street  in  Albany,  the  purpose  of  the  present  application 
being  to  serve  the  convenience  of  the  public  outside  of  Albany. 

Be  Paige,  Case  No.  5406,  March  16,  1916,  to  operate  a  stage  route 
by  auto  buses  in  the  city  of  Ogdensburg  and  between  Ogdensburg 
and  Alexandria  Bay,  subject  to  ordinance  and  statutory  provisions, 
it  appearing  that,  although  a  railway  company  operated  on  the  same 
street,  no  appearance  or  objection  was  made,  and  applicant  proposes 
to  charge  for  local  passengers  within  the  city  the  rate  allowed  by 
city  i^dinances  to  licensed  hackmen. 

Be  Hubbard,  Case  No.  5391,  March  16,  1916,  to  operate  a  stage 
route  by  auto  buses  in  the  city  of  Ogdensburg  and  between  Ogdens- 
burg and  Winthrop,  it  appearing  that  a  street  railway  company  oper* 
ates  in  Ogdensburg  but  did  not  appear  at  the  hearing,  and  applicant 
stated  that  he  intends  to  charge  local  passengers  within  the  citj  the 
rates  permitted  by  city  ordinance  to  hackmen;  the  certificate  was 
granted  subject  to  the  tenns  and  condition  of  present  and  future 
ordinances  of  the  city  of  Ogdensburg  and  all  stakitory  provisions. 

Be  Sprague,  Case  No.  5448,  March  d8,  1916,  to  operate  a  motor- 
vehicle  line  between  Batavia  and  Le  Boy  and  between  Batavia  and 
Attica,  subject  to  the  conditions  of  the  consent  of  the  city,  and  to 
present  and  future  ordinances  thereof,  and  to  the  statutes  of  the 
state  of  New  Tork,  and  upon  the  express  conditions  no  passengers 
will  be  carried  between  one  point  and  another  in  the  city  of  Batavia. 

Be  Bradbury,  Case  No.  5418,  March  28,  1916,  to  operate  a  motor 
vehicle  from  Batavia  to  Le  Boy  subject  to  the  conditions  of  the 
franchises  granted  therefor  and  the  statutes  applicable  thereto,  and 
upon  condition  that  no  passengers  will  be  carried  from  one  point  to 
another  within  the  city  of  Batavia,  it  appearing  that  the  residents  of 
both  cities  are  desirous  of  having  the  auto-bus  line  established  be- 
tween the  places. 

And  in  International  B.  Go.  y.  Goold,  Case  No.  5186,  Sept.  29, 
1915,  the  defendant  was  directed  to  cease  operation  of  stage  route  or 
bus  line  in  the  public  streets  of  a  city  without  first  complying  with 
the  requirements  of  chapter  666,  Laws  of  New  York  1915. 

In  Be  Gray,  Case  No.  5138,  March  14,  1916,  an  order  was  issued 
approving  an  assignment  of  the  certificate  of  convenience  and  neces- 
sity granted  to  William  B.  Gray  to  operate  a  motor-bus  line  in  New 
BocheUe  to  the  New  Bochelle  Autobus  Corporation. 

The  District  of  CMumbia  Commission  granted  a  certificate  in  Be 
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Swain,  P.U.C.  No.  1650-^1,  Order  No.  1«0,  March  »2,  1916,  for 
the  operation  of  a  motor-yehicle  line  in  the  ciiy  of  Washington  o^r 
a  specified  route,  and  at  a  fare  not  to  exceed  5  cents  for  a  oontinuoiia 
trip  one  way;  order  to  be  eSectiye  upon  the  issuance  of  the  necessarj 
license  by  tiie  assessor. 

The  same  Commission  in  Be  Park,  P.  U.  C.  No.  1685-1,  Order 
No.  167,  Nov.  9,  1915,  issued  an  order  authorizing  a  change  of  route 
of  a  motor-vehicle  line. 

The  Arizona  Commission  in  Re  Van  Buren  Street,  Informal 
Docket  No.  186,  March  28,  1916,  issued  an  order  directing  that  all 
stage-line  cars  diould  approach  electric  and  steam  railway  crossings 
under  full  control,  and  at  not  to  exceed  4  miles  per  hour,  it  appear- 
ing that  the  collision  occurred  by  reason  of  the  excessive  speed  at 
which  a  stage  car  was  being  operated. 

In  a  number  of  court  decisions  the  validity  of  so-called  jitney 
ordinances  has  been  upheld,  both  as  to  the  power  of  the  municipality 
to  regulate  jitneys,  and  as  to  the  validity  of  the  provisions  of  the 
ordinances. 

In  Arkansas,  jitneys  may  be  regulated  by  cities  under  their  statu- 
tory power  (Kirby's  Dig.  §  5454)  to  regulate  all  carriages  kept  for 
hire.    WiUis  v.  Ft.  Smith  (1916)  —  Ark.  — ,  182  S.  W.  275. 

So,  a  city  may  prohibit  the  operation  of  jitneys  on  its  streets. 
Cummins  v.  Jones  (1916)  —  Or.  — ,  156  Pac.  171. 

A  city  may  by  ordinance  establish  routes  for  jitneys,  und^  legis- 
lative authority  to  regulate  motor  vdicles  and  under  the  police 
power,  although  jitneys  are  excluded  from  three  fourths  of  the 
streets,  since  unregulated  routes  are  dangerous  to  passengers  and 
pedestrians  and  obstruct  traffic.  Philadelphia  Jitney  Asso.  v.  Blank- 
enburg  (Pa.  Dist  Ct.)  No.  2382,  Nov.  4,  1915. 

An  ordinance  requiring  a  licensed  auto  bus  to  maintain  a  regular 
schedule  from  6  a.  m.  to  12  midnight  for  at  least  six  days  a  week, 
may  aSord  such  immediate  protection  to  the  public  safety  and  ade- 
quate and  proper  traveling  facilities  as  to  be  within  the  provisions 
of  a  city  charter  permitting  ordinances  that  preserve  tiie  peace, 
health,  or  safety  of  the  public  to  go  into  effect  immediately  upon 
passage,  without  waiting  for  an  elapse  of  thirty  days.  Ex  parte  Lee 
(1^15)  —  Cal.  App.  — ,  153  Pac.  992. 

And  in  Thielke  v.  Albee,  —  Or.  — ,  153  Pac.  793,  it  was  hdd  that 
under  the  Oregon  law,  a  city  has  power  to  enact  an  emergency  ordi- 
nance without  referendum,  under  §  1,  art.  4,  of  the  Oregon  Con- 
stitution (1906),  which  provides  that  the  referendum  may  be  or- 
dered except  as  to  laws  necessary  for  the  immediate  preservation 
of  the  public  peace,  health,  or  safety,  and  such  power  is  not  abro- 
gated by  §  1  (a),  article  4  thereof,  which  reserves  to  votets  of  every 
municipality  the  power  of  referendum  granted  by  the  oonstituti<m 
upon  all  municipal  legislation,  especially  in  view  of  the  fact  that  for 
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nine  yean  the  legiBlahire  and  cities  have  so  construed  the  Constitu- 
tion. 

Before  the  courts  will  interfere  with  the  exercise  of  legislative 
power  granted  to  the  city  to  license  and  regulate  such  conveyances, 
it  must  appear  that  the  attempted  exercise  of  such  power  is  flagrantly 
unjust^  unreasonable,  or  oppressive.  Desser  t.  Wichita  (1915)  96 
Kan.  820,  L.R.A.1916D,  — ,  153  Pac.  1194. 

So^  the  courts  will  not  hold  a  jitney  ordinance  unreasonable  in 
Sxing  minimum  route  distances,  a  maximum  fare  of  5  cents  for  a 
certain  distance  and  an  additional  5  cents  for  further  distance,  by 
testimony  merely  that  the  cost  of  operation  prior  to  the  ordinance 
was  from  4|  cents  to  10  cents  per  mile,  and  tiiiat  operation  over  the 
ordinance  distances  would  involve  a  loss.  Philadelphia  Jitney  Asso. 
v.  Blankenburg  (Pa.  Dist.  Ct.)  No.  2382,  Nov.  4, 1915. 

These  ordinances  are  not  invalid  as  class  legislation  merely  because 
they  impose  regulations  upon  operators  of  jitney  buses  not  required 
of  taxicabs,  street  railways,  or  other  vehicles.  Thielke  v.  Albee 
(1916)  —  Or.  — ,  153  Pac.  793;  Cummins  v.  Jones  (1916)  —  Or. 
— ,  155  Pac.  171;  Huston  v.  Des  Moines  (1916)  —  Iowa,  — ,  156 
N.  W.  883. 

A  city  ordinance  requiring  operators  of  jitney  buses  to  secure  a 
license  to  pay  a  license  fee  varying  from  $75  to  $150  according  to 
the  seating  capacity,  and  to  furnish  a  $5,000  indemnity  bond,  when 
like  requirements  are  not  imposed  upon  operators  of  tu:icabs,  sight- 
seeing vdiicles,  and  hotel  buses,  is  not  invalid  upon  the  ground  that 
it  violates  the  constitutional  provision  that  all  taxation  shall  be  imi- 
form  upon  the  same  class  of  subjects,  and  that  it  unlawfully  dis- 
criminates against  persons  operating  jitneys.  Hazleton  v.  Atlanta 
(1916)  —  Ga.  — ,  87  S.  E.  1043. 

An  ordinance  requiring  every  jitney  operator  to  give  a  bond  to  pay 
judgments  for  damages  resulting  from  negligent  operation,  while 
no  bond  is  required  of  other  public  motor  vehicles  or  street  cars,  is 
not  discriminatory  class  legislation,  in  restraint  of  trade,  or  in  denial 
of  the  equal  protection  of  the  law.  Willis  v.  Ft.  Smith,  (1916)  — 
Ark.  — ,  182  S.  W.  276. 

An  ordinance  r^ulating  jitneys  is  not  rendered  discriminatory 
by  the  exclusion  from  its  provisions  of  sight-seeing  automobiles,  taxi- 
cabs,  automobiles  hired  frcnn  fixed  stands  in  the  streets,  or  from 
garages,  and  solely  under  the  direction  of  the  passenger,  and  omni- 
buses carrying  not  less  than  thirty  nor  more  than  forty  passengers, 
jitneys  not  being  prohibited  from  going  into  the  exempted  classes, 
and  the  ordinance  applying  equally  to  all  jitneys.  Philadelphia  Jit- 
nej  Asso.  v.  Blankoiburg  (Pa.  Dist.  Ct.)  No.  2382,  Nov.  4,  1915. 

And  jitney  ordinances  and  regulations  have  been  upheld  against 
various  other  contentions  that  they  are  invalid. 

Thus  in  Huston  v.  Des  Moines  (1916)  —  Iowa  —,  156  N.  W. 
P.n.R.1916D. 


8  ANNOTAnOH. 

883,  it  was  held  that  a  bond  of  $2^000  for  indemiiity  against  the 
negligent  operation  of  jitneys  is  not  excessive;  that  an  ordinance 
graduating  license  fees  from  $15  to  $35  per  year  according  to  the 
seating  capacity  is  not  invalid  on  the  ground  that  the  fees  are  so 
large  as  to  amount  to  a  revenue  measure;  that  requiring  jitneys  to 
display  the  city  license  number  in  addition  to  the  one  required  by 
thcstate^  and  requiring  the  bus  to  be  illuminated  after  dark  and  to  be 
brought  to  a  full  stop  before  crossing  any  street  or  any  interurban 
or  steam  railway  are  valid  r^ulations  in  the  interest  of  the  public 
safety ;  and  that  a  municipality  authorized  to  regulate  the  operation 
of  jitneys  may  prohibit  overloading  and  the  drawing  of  trailers. 

An  ordinance  requiring  a  licensed  auto  bufi  to  maintain  a  regular 
schedule  from  6  ▲.  k.  to  12  midnight  for  at  least  six  days  a  week  is 
valid  exercise  of  the  police  power  to  regulate  the  use  of  streets.  Bx 
parte  Lee  (1915)  —  Cal.  App.  — ,  153  Pac.  992. 

An  ordinance  requiring  a  jitney  operator  to  obtain  a  license^  to 
execute  an  indemnity  bond,  to  cover  a  minimum  distance  over  an 
entire  route,  and  to  charge  a  maximum  rate  of  5  cents^  does  not 
create  a  new  remedy,  or  deprive  the  operator  of  property  without  due 
process  of  law,  or  conflict  with  a  general  act  regulating  automobiles. 
Philadelphia  Jitney  Asso.  v.  Blankenburg  (Pa.  Dist.  Ct.)  No.  2382, 
Nov.  4,  1915. 

An  ordinance  requiring  a  jitney  operator  to  give  a  bond  to  pay 
judgments  for  damages  resulting  from  negligent  operation  is  not 
invalid  as  creating  a  new  liability,  since  it  merely  secures  paymeant 
of  damages  that  may  arise  under  an  existing  liability.  Willis  t. 
Ft.  Smith,  (1916)  —  Ark.  — ,  182  S.  W.  275. 

Requiring  owners  of  jitneys  to  furnish  indemnii^  bonds  of 
$2,000  against  negligent  operation  does  not  deprive  them  of  their 
property  without  due  process  of  law,  is  not  unjustly  discriminatory, 
and  is  not  in  restraint  of  trade.  Huston  v.  Des  Moines  (1916) 
—  Iowa,  — ,  156  N.  W.  883. 

Provision  of  an  ordinance  requiring  those  operating  any  self-pro- 
pelled vehicles  carrying  passengers  for  hire  to  pay  additional  licenses 
of  $300  to  $400  before  being  permitted  to  solicit  or  receive  passengers 
on  the  paved  portions  of  certain  designated  streets,  although  prac- 
tically prohibitive  as  to  such  designated  places,  is  a  valid  exercise  of 
municipal  control;  that  the  effect  of  such  ordinance,  if  enforced, 
would  involve  a  benefit  to  the  street  railway  company  is  no  reason 
why  the  city  may  not  prescribe  such  regulations.  Desser  v.  Wichita 
(1915)  96  Kan.  820,  L.RA.1916D,  — ,  153  Pac.  1194. 

An  ordinance  requiring  operators  of  jitneys  to  furnish  a  $5,000 
indemnity  bond  is  not  void  upon  the  ground  that  it  is  unreasonable 
and  oppressive.  Hazleton  v.  Atlanta  (1916)  —  Qe.  — ^  87  S.  B, 
1043. 

An  ordinance  which  requires  the  operator  of  a  motor  bus  upon  a 
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public  highway  to  secure  a  certificate  from  the  Commissioner  of 
Public  Utilities  before  applying  for  a  municipal  license  is  not  in- 
valid as  vesting  such  Commissioner  with  an  arbitrary  power,  where 
tbe  act  provides  for  an  appeal  from  his  action.  Thielke  v.  Albee 
(1916)  —  Or.  — ,  153  Pac.  793. 

A  provision  in  an  ordinance  regulating  operation  of  jitneys  that 
it  should  be  the  duty  of  the  judge  of  the  court,  in  which  an  operator 
of  a  jitney  should  plead  guilty  or  be  convicted  of  violating  any  law 
relating  to  traffic  and  use  of  the  streets,  to  determine  if  the  offense 
is  of  such  gravity  that  interest  of  public  safety  demand  that  the 
license  be  revoked  and  to  make  his  recommendation  to  the  city  coun- 
cil to  that  effect  and  autboriziBg  tbe  council  to  revoke,  aui^pend  or 
continue  in  force  such  license  as  it  may  deem  proper,  is  not  invalid. 
Huston  V.  Dee  Moines  (1916)  —  Iowa,  ~,  156  N.  W.  883, 

See  also  Be  Ashmead,  post,  10,  and  Scranton  B.  Co.  ▼•  Walsh, 
post,  18. 

For  other  ^'jitney**  cases  in  this  series  see  Be  Automobile  TraflSc 
(Ariz.)  P.TJ.R.1915C,  945;  Western  Asso.  v.  Hackett  (Cal.)  P.U.B. 
1915F,  997;  Ex  parte  Cardinal  (Cal.)  P.U.R.1915E,  282;  Tarpey 
V.  Southern  P.  Co.  (Cal.)  P.TJ.E.1915D,  621;  United  R.  Co.  t. 
Peninsula  Bapid  Transit  Co.  (Cal.)  P.U.R.1915F,  1012;  Be  Ju- 
risdiction of  Commission  over  Motor-Bus  Lines  (D.  C.)  P.U.B. 
1915B,  642;  Georgia  B,  &  P.  Co.  v.  Jitney  Bus  Co.  (Ga.)  P.U.B. 
1915C,  928;  JacksonviUe  B.  Co.  v.  O'Donnell  (lU.)  P.U.B.1915C, 
853;  Be  Automobiles  &  Jitney  Busses  (Md.)  P.U.B.1915C,  365; 
Re  Automobiles  &  Jitney  Busses  (Md.)  P.U.R.1915C,  925;  Public 
Service  Commission  v.  Booth  (N.  Y.)  P.U.R.1916A,  955;  Public 
Service  Commission  ▼.  Hurtgan  (N.  Y.)  P.U.R.1916A,  547;  Gray'tf 
Petition  (N.  Y.)  P.U.R.1916A,  33;  Re  Bartholomew  (N.  Y.) 
P.U.R.1916C,  8Y;  Be  Becraft  (N.^Y.)  P.U.B.1916B,  820;  Be  Ryder 
(If.  Y.)  P.U.R.1916B,  1067;  Be  Manila  E.  Co.  (P.  I.)  P.U.B. 
1916B,  829;  Memphis  v.  State  (Tenn.)  P.U.R.1916A,  825;  Mem- 
phis Street  R.  Co.  v.  Rapid  Transit  Co.  (Tenn.)  P.U.R.1916A,  834; 
Ex  parte  Sullivan  (Tex.)  P.U.R.1915E,  441;  Auto  Transit  Co.  v. 
Ft.  Worth  (Tex.)  I>.U.R.1916C,  565;  Ex  parte  Dickey  (W.  Va.) 
P.U.R.1915E,  93;  Smith  v.  ifunnelly  (W.  Va.)  P.U.B.1915E,  177. 
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M£W  YORK  PUBLIC  8BRVICE  COMMISSION,  SICOOND  DISTRICT. 

BE  T.  S.  ASHMEAD  et  aL 

BE  GEORGE  GRAUPMAN  et  al. 
[Cue  No.  5355.] 

M4mopoly  and  coinpetition  ^  Policy  of  New  York  ^Regulated  mofi-> 
^poly. 

1.  It  is  the  policy  of  the  state  of  New  York  since  the  ^paaeag* 
of  the  Public  Service  law  to  protect  existing  public  utilities  from  un- 
restricted and  ruinous  competition,  and  by  efficient  regulation  to  compel 
them  to  furnish  a  hig^  quality  of  serriee  after  being  permitted  to  earn 
a  fair  return  upon  the  investment. 

Monopoly  and  compeUiion^  Occupied  field  ^Street  railioof  — /ttney 
Imees, 

2.  Certificates  of  convenience  for  the  operation  of  jitney  buses  in 
a  city  in  competition  with  a  street  railway  will  be  denied  where  the 
competition  would  interfere  seriously  with  any  further  immediate 
growth  of  the  railway  system,  upon  the  ground  that  no  dependable  form 
of  transportation,  good  alike  in  winter  and  in  summer,  has  yet  been 
devised  to  take  the  place  of  street  railways  for  city  transportation. 

Monopoly  and  cotnpetiti€>n^  Occupied  field  ^Street  railtcays  — /n- 
dividual  owners  of  autotnohiles. 

3.  It  is  immaterial  in  a  proceeding  for  a  certificate  of  convenience 
to  operate  jitney  buses  in  competition  with  a  street  railway,  that  the 
competition  comes  from  individual  owners  of  automobiles  instead  of  from 
a  single  company, — assuming  the  volume  of  competition  to  be  the  same 
in  either  case. 

Monopoly  and  competition  ^Occupied  fields  Street  roOfcays  — /It- 
ney  Imaee, 

4.  Except  in  cases  where  the  existing  street  railway  system  cannot 
or  will  not  supply  reasonable  service,  the  use  of  jitneys  should  be  con- 
fined to  streets  and  neighborhoods  which  have  no  available  street  rail- 
way service. 

AtUomobilea'^Jitneye^  Operation  as  common  ooi'rters  —  Policy   of 
New  Toric  Com^miaeion  aa  to  use  of  second^Hand  cars, 

6.  It  is  the  policy  of  the  New  York  Commission,  Second  District, 
not  to  permit  the  use  of  cheap  second-hand  automobiles  of  the  touring 
car  type  as  a  regular  means  of  transporting  passengers  at  a  low  rate 
of  fare  over  regular  urban  routes,  except  in  cases  of  extreme  urgency. 

Automobiles  ^  Operation   as  comm^on   carriers  ^  Certificate   of  con* 
venience, 

6.  Hie  fact  that  jitneys  furnish  a  pleasant  mode  of  travel  for  a 
large  number  of  city  people  who  desire  to  patronize  them  is  no  ground 
for  granting  a  certificate  of  convenience  for  the  operation  thereof,  where 
the  competition  so  created  would  greatly  affect  the  revenues  and  tha 
future  develofincnt  of  the  existing  street  railway  system. 

[May  le,  19ie.] 
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FsTinoN  of  T.  S.  Ashmead  and  others  for  certificate  of  con- 
yenience  and  necessity  for  the  operation  of  stage  routes  by  auto 
buses  in  the  city  of  Bochester;  order  denying  all  applications 
and  directing  the  street  railway  oomjmny  to  make  certain  desig- 
nated improvements  and  extensions  and  to  reroute  certain  ex- 
isting lines* 

Appearances:  Richard  B.  B.  Powell  for  petitioners;  Harris, 
Beach,  Harris,  &  Matson  and  Walter  N.  Eeman  for  New  York 
State  Bailways;  John  J.  O' Sullivan  and  Wm.  B.  Fkzgerald  for 
Amalgamated  Association  of  Street  and  Electric  Railway  Em- 
ployees. 

Emmet,  Commissioner:  While  the  accompanying  order  in- 
dicates briefly  the  grounds  upon  which  we  have  felt  it  necessary 
to  deny  this  application,  it  seems  on  the  whole  desirable  that  the 
somewhat  formal  recitals  contained  in  the  order  itself  should  be 
supplemented  by  a  fuller  statement  of  the  reasons  which  we  re- 
gard as  controlling  in  the  matter. 

[1]  Since  the  enactment  of  the  Public  Service  Commissions 
law  of  1907,  the  state  of  New  York  has  been  committed  to  a 
somewhat  different  policy,  in  respect  to  competition  between 
public  utility  companies,  from  the  one  whi(^  was  once  in  force 
here.  Previously  it  had  not  been  deemed  wise  to  interfere,  to 
any  appreciable  extent,  with  the  natural  workings  of  the  com- 
petitive system  in  the  public  utility  field.  It  had*  been  supposed 
that  by  permitting  and  encouraging  practically  unrestricted  com- 
petition between  privately  owned  companies,  the  state  was  fol- 
lowing the  course  from  which  the  largest  measure  of  good  would 
accrue  to  the  public  at  large.  The  passage  of  the  Public  Service 
Commissions  law  definitely  marked  the  end  of  that  attitude  upon 
the  part  of  our  state  authorities.  The  new  law  vested  in  the 
Public  Service  Commissions  power  to  withhold  certificates  of 
public  convenience  and  necessity  from  persons  or  corporations 
who,  subsequent  to  the  passage  of  the  act,  might  desire  to  enter 
certain  public  utility  fields  which  were  already  occupied  by  es- 
tablished enterprises.  The  effect  of  this  was  to  make  it  impos- 
sible for  many  willing  competitors  to  engage  in  certain  utility 
enterprises  without  first  submitting  to  a  tribunal  representing 
the  entire  state  the  question  whether  the  effect  of  the  proposed 
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oompetitioa  might  not,  in  the  long  run,  be  detrimental  rather 
than  beneficial  to  the  public 

This  change  in  policy  was  not  actuated  by  any  desire  on  tiie 
part  oi  Kew  York  state  to  show  favoritism  to  such  persons  or 
c(»rporation8  as  happened  to  be  already  interested  in  pubUc 
utility  enterprises  at  the  time  of  the  passage  of  the  law.  The 
far-reaching  r^ulatory  powers  of  the  new  Commissions  were 
expected  to  be  effectively  used  in  compelling  existing  utility  en- 
terprises to  give  the  very  best  service  possible  that  the  circum- 
stances of  each  case  permitted.  It  was  expected  that  the  Com- 
missions would  insist  upon  it  that  the  public  should  for  the  fu- 
ture receive  a  very  much  better  quality  of  service  than  many  of 
these  utility  companies  had  in  the  past  been  willing,  without 
efficient  regulation,  to  accord.  The  underlying  thought  was 
that,  in  almost  every  case,  the  ultimate  sufferer  from  unre- 
strained competition  between  public  utilities  was,  necessarily, 
the  public  itself.  Experience  had  demonstrated  that  competing 
companies,  operating  in  a  single  field,  were  never  likely  to  achieve 
such  secure  financial  standing  as  to  enable  them,  collectively,  to 
give  as  good  service  as  a  single  well-regulated  monopoly,  which 
was  kept  up  to  the  mark  by  efficient  state  regulation,  would  be  in 
a  position  to  supply.  The  safeguard,  of  course,  in  all  such  cases 
— ^the  justification  for  this  seeming  approval  of  the  monopolistic 
idea — ^lay  in  thg  fact  that,  along  with  the  power  to  establish  a 
virtual  monopoly,  the  Commission  was  given  the  power  to  compel 
these  monopolies  to  serve  the  public  more  faithfully  than  had 
generally  been  the  practice  before  the  passage  of  the  law. 

Since  the  Public  Service  Commissions  law  has  been  on  the 
statute  books  the  Commissions  have  frequently  exercised  their 
new  powers  to  protect  existing  utility  companies  against  compe- 
tition, which,  if  permitted,  would  have  been  ruinous  to  both  com- 
petitors. They  have  at  the  same  time  endeavored  to  exercise 
their  regulatory  powers  to  the  fullest  extent  consistent  with  the 
other  duty  imposed  upon  them, — the  duty  of  permitting  private 
capital  invested  in  utility  enterprises  to  earn  a  fair  return  upon 
the  investment.  On  the  whole  it  may  be  said  that  the  results  have 
justified  the  hopes  which  were  entertained  for  this  new  attitude 
on  the  part  of  the  state,  toward  competition  between  public  utili- 
ties, and  that  the  state  has  profited  by  its  adoption. 
P.U.R.1916D. 
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[2,  3]  Last  year  an  unexpected  situation  arose  in  the  fensiness 
of  nrban  passenger  transportation.  '  Large  numbers  of  cheap  or 
secondhand  automobiles,  mostly  of  the  touring  car  type,  appeared 
in  nearly  every  city  in  the  state  as  direct  competitors  of  the  ex- 
isting street  railroads.  They  carried  pasesngers  between  points 
within  the  city  for  a  5-cent  fare,  over  regularly  designated 
routes, — ^the  same  routes,  in  most  cases,  as  were  already  being 
served  by  the  street  railways.  The  jurisdiction  of  the  Public 
Service  Commission  did  not,  prior  to  1916,  extend  far  enough 
to  cover  this  so-ealled  "jitney^'  method  of  transportation,  yet  the 
total  volume  of  business  which  was  at  once  taken  away  from 
the  trolley  roads  was  large  enough  to  seriously  menace  many 
of  these  companies*  Their  losses  were  so  considerable  as  in 
some  cases  to  threaten  solvent,  and  in  nearly  every  case  to 
raise  the  question,  seriously,  whether  in  the  future  our  street 
railways  would  be  able  to  maintain  that  steady  improvement  in 
plant  and  service  which  the  public  expects  of  them. 

It  was  this  situation  which  led  to  the  passage  of  chapter  667 
of  the  Laws  of  1915.  The  jurisdiction  of  the  Commission  in 
respect  to  the  issiiance  of  certificates  of  public  convenience  and 
necessity  was  extended  so  as  to  require  that  every  intending 
jitney  operator  should  secure  such  a  certificate  from  the  Com- 
mission in  whose  jurisdiction  his  business  was  to  be  carried  on, 
before  he  might  lawfully  engage  in  an  operation  of  this  sort. 
How  much  further  than  this  the  jurisdiction  of  the  Commission 
over  jitney  operation  was  extended  by  the  new  law  has  not  yet 
been  fully  determined.  The  law  was  hastily  drawn,  and  the 
language  employed  is  not  perhaps  as  plain  as  it  might  be  in 
some  particulars.  But  that  the  responsibility  of  the  Commission 
has  been  extended  at  least  to  the  point  of  determining  that  in 
no  case  shall  a  certificate  of  convenience  and  necessity  issue  if 
the  Commission  to  whom  application  has  been  made  believes 
that  the  ultimate  effect  of  granting  the  certificate  will  be  detri- 
mental, rather  than  helpful,  to  the  community  affected,  there 
can  be  no  doubt  whatever. 

The  case  of  the  present  applicants  has  been  presented  by  their 
attorney,  Mr.  Powell,  with  a  clearness  and  ability  which  has 
impressed  the  Conmiission  greatly.  The  conclusion  to  which  we 
have  finally  come,  however,  is  that  the  arguments  advanced  in 
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support  of  the  application  are  arguments  which  bear  very  much 
more  strongly  upon  the  question  whether  the  general  state  policy 
of  limiting  competition  in  public  utility  fields  is  a  desirable  one, 
than  they  do  upon  the  propriety  of  departing  from  that  policy 
in  this  particular  instance.  The  conditions  which  we  have  been 
considering  in  Rochester  are,  as  a  matter  of  fact,  precisely  those 
which  led  to  the  enactment  of  chapter  667  of  the  Laws  1915 ;  and 
if  it  were  ever  expected  that  the  Public  Service  Oommissions 
should  assert  the  power  which  the  law  gi^es  them  to  limit  com- 
petition under  certain  circumstances  in  an  urban-transportation 
field,  it  seems  to  us  that  this  case  is  a  proper  one  for  such  an 
exercise  of  power. 

Possibly  this  would  have  appeared  more  deafly  if  a  single  re- 
sponsible company — ^instead  of  a  number  of  individuals  whose 
only  bond  in  common  is  that  they  have  been  represented  in  this 
proceeding  by  a  single  attorney — ^had  applied  for  leave  to  oper- 
ate enough  improved  motor  buses  to  take  care  of  the  same  volume 
of  business  that  the  individually  owned  touring  cars  included  in 
this  application  would  be  capable  of  handling,  over  streets  sub- 
stantially identical  with  those  occupied  by  the  street  railway 
company.  The  granting  of  a  certificate  to  such  a  competitor 
would  at  once  be  recognized,  we  suppose^  by  every  thoughtful 
person,  as  equivalent  to  a  decision  that  the  Commission  saw  noth- 
ing further  to  be  gained  by  encouraging  the  further  development 
of  the  electric  railway  system  in  Rochester.  And  since  arrested 
development,  in  the  case  of  any  business  enterprise,  usually  means 
slow  death,  such  a  decision  could  only  be  taken  to  mean  that 
in  our  opinion  the  traflSc  needs  of  Rochester  would  best  be  served 
by  a  gradual  replacement  of  the  old,  with  the  new,  method  of 
transportation.  Now,  as  a  matter  of  fact,  the  Commission  be- 
lieves nothing  of  the  sort.  Electric  street  railway  transporta- 
tion has  by  no  means  outlived  its  usefulness  in  cities  like  Roch- 
ester. On  the  contrary,  we  are  of  the  opinion  that  the  electric 
railway  must  for  many  years  be  regarded  as  the  backbone  of  any 
dependable  transportation  system  in  such  a  city.  To  arrest  the 
development  of  electric  railways  in  Rochester  would  be  to  in- 
jure greatly  the  city's  growth  and  future  prospects.  And  the 
situation  seems  to  us|  to  be  in  no  wise  changed — a<wiTning  the 
volume  of  competition  to  be  the  same  in  either  case — ^by  the  fact 
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that  the  competition  comes  from  individual^  and  perhaps  in  some 
cases  irresponsible,  owners  of  automobiles,  instead  of  from  a 
single  well-managed  company.  In  either  case  the  volume  of  com- 
petition contemplated  bj  the  present  application  would  certainlv 
be  large  enough  to  interfere  seriously  with  any  further  immediate 
growth  of  Bochester's  electric  railway  system.  And,  in  our 
opinion,  no  dependable  form  of  transportation,  good  alike  in 
winter  and  in  summer,  has  yet  been  devised  to  take  the  place 
of  what  Bocheeter  would  lose  if  further  development  of  its  elec- 
tric railways  was  to  be  discouraged  and  interfered  with  by  the 
state. 

[4,  6]  What,  then,  is  the  proper  function  of  the  jitney  f  Our 
answer  is  that,  except  in  cases  where  the  existing  street  railway 
system  obviously  cannot  or  will  not  supply  the  reasonable  require- 
ment of  a  community,  the  use  of  jitneys,  for  the  present  at  least, 
ought  to  be  confined  to  streets  and  neighborhoods  which  now  have 
no  electric  railway  readily  available.  Further  than  thie,  we  seri- 
ously question,  as  a  general  proposition,  the  propriety  of  extend- 
ing formal  recognition  at  this  time  to  automobiles  of  the  touring 
car  type,  as  a  suitable  form  of  vehicle  for  carrying  large  numbers 
of  passengers  at  a  low  rate  of  fare  over  regular  urban  routes. 
Automobiles  built  for  private  use  were  never  designed  for  such 
purposes  as  it  is  proposed  to  put  them  to  here.  Such  use  cannot 
be  otherwise  regarded  than  as  unnatural  and  freakish.  A  suit- 
able type  of  motor  bus,  admirably  adapted  for  public  use,  is 
now  available  and  on  the  market.  Without  actually  holding 
that  under  no  circumstances  will  the  use  of  cheap  second-hand 
touring  cars  be  countenanced  by  the  Public  Service  Commission 
of  the  Second  District  as  a  regular  means  of  transporting  passen- 
gers for  a  low  rate  of  fare  in  a  great  city  like  Eochester,  we  feel 
that  we  ought  at  this  time  at  least  suggest  that  only  in  cases  of 
extreme  urgency  should  such  cars  be  employed  in  this  way. 
Certainly  we  have  not  been  impressed  with  the  belief  that  any 
such  urgency  exists  in  Eochester  at  the  present  time.  Improve- 
ments should  be  made  in  the  transportation  system  there,  as  our 
order  indicates,  but  this  is  not  the  way  to  make  them. 

[6]  We  realize,  of  course,  that  in  every  large  city  people  will 
be  found  who  would  enjoy  making  occasional  use  of  the  jitneys, 
and  in  so  far  as  our  present  order  interferes  witli  tiie  pleasure 
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of  these  people,  we  regret  being  compelled  to  make  it.  The  prob- 
lem before  xlb  would  of  course  be  a  very  simple  one  if  we  were 
not  required  to  give  any  particular  consideration  to  the  effect  of 
unrestricted  jitney  competition  upon  the  general  problem  of  trans- 
porting passengers  in  a  large  city — if  all  we  had  to  do  was  to  as- 
sist in  establishing  transportation  facilities  which  would  cater  to 
the  widest  range  of  individual  tastes.  But  if  that  was  intended 
to  be  our  only  function,  it  must  be  perfectly  obvious  to  everybody 
that  chapter  667  of  the  Laws  of  1915  would  never  have  been 
placed  upon  the  statute  books  at  alL  The  present  policy  of  the 
state  with  regard  to  this  matter  is  plain,  and  it  is  our  duty  to 
carry  out  this  purpose  until  the  law  under  which  we  are  acting 
is  repealed.  This  would  be  our  duty  even  if  as  individuals  we 
disapproved  of  the  purpose  of  the  present  law.  As  a  matter  of 
fact,  we  approve  of  it,  and  regard  it  as  absolutely  essential,  frcma 
the  standpoint  of  securing  dependable  transportation  facilities 
in  our  larger  cities,  that  the  law  should  be  enforced  in  such  a  case 
as  this. 

It  should  be  understood,  however,  that  this  Commission  is  by 
no  means  of  the  opinion  that  a  corporation  like  the  New  York 
State  Railways  should  never,  under  any  conceivable  circum- 
stances, be  subjected  to  competition  from  other  groups  of  in- 
vestors who  are  willing  in  a  businesslike  way  to  risk  their  money 
in  supplying  better  transportation  facilities  to  the  people  of 
Rochester.  A  situation  may  yet  arise  which  will  require  the 
bars  to  be  let  down,  and  the  railway  to  be  left  to  struggle  for  ex- 
istence without  further  state  protection  against  wasteful  compe- 
tition. Protection  is  being  extended  to  it  now  because  we  feel 
that,  on  the  whole,  the  existing  street  railway  system  of  Roches- 
ter— ^viewed  not  as  a  mere  money-making  machine  operated  for 
the  benefit  of  its  stockholders,  but  as  a  public  agency — ^is  distinct- 
ly worth  saving  in  the  interest  of  the  people  of  Rochester.  It 
has  performed  very  valuable  services  in  the  upbuilding  of  Roch- 
ester, and  seems  now  to  be  in  a  position  where,  with  the  help 
of  the  state  instead  of  its  hostility,  it  will  be  able  to  solve  the 
Rochester  transportation  problem  satisfactorily.  A  further,  ef- 
fort should  be  made  to  get  the  very  best  results  possible  out  of 
such  a  system,  before  condemning  it  as  outworn,  or  contributing 
toward  its  eventual  undoing.    If  that  effort  fails,  we  will,  as  our 
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order  states,  be  pi^pared  to  give  further  consideration  to  alterna- 
tive methods  of  supplying  Rochester  with  a  proper  transportar 
tion  system. 

In  .reaching  this  conclusion,  we  have  acted  in  strict  accord 
with  what  we  understand  to  be  the  purpose  of  the  statute  from 
which  our  powers  have  been  derived,  and  we  hope  that  our  de- 
cision will,  on  the  whole,  be  approved  by  the  thoughtful  citizens 
of  Rochester. 

All  concur. 

Note.-^As  to  state  and  municipal  regulation  of  jitney  operated 
as  common  carriers,  see  note  attached  to  Re  Woodlawn  Improv.  Asso. 
Transp.  Corp.  ante,  1. 

The  New  York  statute  referred  to  in  Re  Ashmbax)>  ante,  10  (chap- 
ter 667  of  the  Laws  of  1915),  differs  from  other  statutory  pro- 
visions, and  is  given  herewith  in  full : 

"Section  1;  Section  25  of  chapter  219  of  the  Laws  of  1909,  en- 
titled *An  Act  in  Relation  to  Transportation  Corporations,  ex- 
cepting Railroads,  Constituting  Chapter  63  of  the  Consolidated 
Laws,*  as  added  by  chapter  495  of  the  Laws  of  1913,  is  hereby 
amended  to  read  as  follows: 

"§  25.  Additional  Persons  and  Corporations.  Subject  to  the  Pub- 
lic Service  Commissions  Law. — Any  person  or  any  corporation  who 
or  which  owns  or  operates  a  stage  route,  bus  line  or  motor  vehicle 
line  or  route  or  vehicles  described  in  the  next  succeeding  section 
of  this  act  wholly  or  partly  upon  and  along  any  street,  avenue  or 
public  place  in  any  city  shall  be  deemed  to  be  included  within  the 
meaning  of  the  term  'common  carrier'  as  used  in  the  Public  Service 
Commissions  law,  and  shall  be  required  to  obtain  a  certificate  of 
convenience  and  necessity  for  the  operation  of  the  route  or  vehicles 
proposed  to  be  operated,  and  sliall  be  subject  to  all  the  provisions  of 
the  said  law  applicable  to  common  carriers. 

"§  2.  Article  4  of  said  chapter  219  of  the  Laws  of  1909  is  here- 
by further  amended  by  adding  thereto  at  the  end  of  said  article  a 
new  section  to  be  numbered  §  26,  to  read  as  follows: 

"§  26.  Consent  Required. — ^Nq  bus  line,  stage  route  nor  motor 
vehicle  line  or  route,  nor  any  vehicle  in  connection  therewith, 
nor  any  vehicles  carrying  passengers  at  a  rate  of  fare  of  15  cents  or 
less  for  each  passenger  within  the  limits  of  a  city  or  in  competition 
with  another  common  carrier  which  is  required  by  law  to  obtain 
the  consent  of  the  local  authorities  of  said  city  to  operate  over  the 
streets  thereof  shall  be  operated  wholly  or  partly  upon  or  along  any 
street,  avenue  or  public  place  in  any  city,  nor  receive  a  certificate 
of  public  cenvonience  and  necessity  until  the  owner  or  owners  there- 
P.U.R.1916D.  2 
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of  shall  haye  procured^  after  public  notice  and  a  hearing,  the 
sent  of  the  local  authorities  of  said  city,  as  defined  by  the  Bailroad 
Law,  to  such  operation,  upon  such  terms  and  conditions  as  said 
local  authorities  may  prescribe,  which  may  include  provisions  corer- 
ing  description  of  route,  rate  of  speed,  compensation  for  wear  and 
tear  of  pavement,  improvements  and  bridges,  safeguarding  passen- 
gers and  other  persons  using  such  streets,  and  no  such  operation  upon 
the  streets  of  any  such  city  shall  be  permitted  until  the  owner  or 
operator  of  such  vehicles  or  proposed  line  or  route  shaH  if  required 
by  such  local  authorities  have  executed  and  delivered  a  bond  to 
such  city  in  an  amoimt  fixed  by  said  local  authorities  and  in  the 
form  prescribed  by  the  chief  law  officer  of  said  city  with  sureties 
satisfactory  to  the  chief  fiscal  officer  of  said  city,  which  bond  may 
be  required  to  provide  adequate  securilgr  for  the  prompt  payment 
of  any  sum  accruing  to  said  city,  and  the  performance  of  any  other 
obligations,  under  the  terms  and  conditions  of  such  consent,  as  well 
as  adequate  security  for  the  payment  by  such  owner  of  any  dam> 
ages  occurring  to,  or  judgments  recoverable  by,  any  person  on  ac^ 
count  of  the  operation  of  such  line  or  route,  or  any  fault  in  respect 
thereto/' 
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SCBANTON  RAILWAY  COMPANY 

V. 

M.  J.  WALSH, 

[Complaint  Docket  No.  441,  1916.1 

Puhlie  uUUUe&  ^  Automobiles  operated  over  fiaced  routes  for  oorry* 
ing  paasengere  ^^  Pennsylvania  statute, 

1.  An  individual  operating  automobiles  oyer  a  fixed  route  for  the 
conveyance  of  passengers  at  a  uniform  fare  is  a  common  carrier,  and 
therefore  is  a  "public  service  company"  within  the  provisions  of  a 
statute  conferring  jurisdiction  upon  the  Commission,  and  declaring  that 
"the  term  'public  service  company'  .  .  .  includes  all  railroad  corpora- 
tions, canal  corporations,  street  railway  corporations,  stage-line  corpora- 
tions, express  corporations,  baggage-transfer  corporations,  pipe-line  cor- 
porations, ferry  corporations,  common  carriers  .  .  .  also  all  persons 
engaged  for  profit  in  the  same  kind  of  business;"  that  the  term  "person" 
means  all  individuals,  partnerships,  etc.;  and  that  the  term  "'common 
carrier*  .  .  .  includes  any  and  all  common  carriers,  whether  cor- 
porations or  persons,  engaged  for  profit  in  the  conveyance  of  passengers 
or  property,"  since  the  term  "common  carrier**  is  used  in  its  broad 
sense  as  comprehending  all  that  come  under  the  conunon-law  definition, 
and  is  not  restricted  to  only  such  carriers  as  are  named  in  the  statute 
P.U.R.1916D. 
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Amiomohfles  ~  Camman  earrierm — Neces&Uy  for  cerUfioate  of  convent^ 
ienee  ^  AuUnnohUe  Uoenae, 

2.  An  indiyidual  cannot  lawfully  operate  automobiles  as  a  common 
carrier  upon  the  public  highways  without  the  approval  of  the  Penn- 
sylvania Commission,  by  virtue  of  automobile  licenses  granted  to  him 
by  the  state  under  a  police  law  having  reference  to  the  use  of  public 
highways  by  all  motor  vehicles,  where  the  Public  Service  Company  law 
requires  a  certificate  of  publie  convenience  before  engaging  in  any  public 
service  business. 

[March  16,  1910.] 

CouvjjLorr  that  M.  J.  Walsh  was  carrying  on  business  of  con- 
▼eying  passengers  for  hire  by  automobiles  without  a  certificate 
of  public  conTenience  and  requesting  an  order  directing  him  to 
discontinue  the  service;  order  directing  respondent  to  cease 
carrying  on  the  business  until  he  shall  have  obtained  a  certificate 
of  public  convenience. 

Appearances :  H.  B.  Gill  for  the  Scranton  Railway  Company ; 
W.  J.  Moxey  for  M,  J.  Walsh. 

Monaghan,  Conmiissioner:  On  September  6,  1915,  the 
Scranton  Railway  Company  filed  its  complaint  against  M.  J. 
Walsh,  and  prayed  for  an  order  under  the  provisions  of  §  27  of 
article  5,  and  other  provisions  of  the  Public  Service  Company 
law,  requiring  and  directing  the  respondent  to  discontinue  the 
service  of  the  transportation  and  carriage  of  passengers  for  hire 
between  Carbondale  and  Forest  City  by  motor-driven  vehicles. 
The  service  is  popularly  known  as  "jitney''  service,  and  the  re- 
spondent has  not  applied  for  nor  received  a  certificate  of  public 
eonvenience  from  this  Commission,  nor  has  he  filed  any  schedule 
of  rates  and  charges. 

The  Sci-anton  Railway  Company  is  a  corporation  owning  and 
(grating  as  one  of  its  lines  for  the  past  ten  years  an  electric 
railway  for  the  carriage  of  passengers  for  hire  between  Carbon- 
dale  and  Forest  City,  in  this  state. 

[1]  Michael  J.  Walsh,  the  respondent,  resides  in  Forest  City, 
and  is  engaged  in  the  insurance  business.  He  also  conducts,  at 
that  place,  an  automobile  livery,  and  is  the  owner  of  three  auto- 
mobiles for  which  he  has  obtained  licenses  from  the  state  highway 
department.  These  automobiles  are  operated  by  himself  and  his 
two  sons,  and  are  hired  by  him  to  persons  who  may  desire  to  be 

transported  to  any  destination.    However,  in  addition  to  this  ir- 
P.U.R.1916D. 
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fegular  ot  occasional  service,  the  respondent  and  his  sbufl  hsv^ 
since  May  3,  1915,  operated  these  automobiles,  or  some  of  them, 
over  a  certain  regular  and  fixed  or  definite  route  along  the  county 
road  (a  public  highway  paralleling  the  line  of  petitioner's  rail- 
way), between  the  city  hall  in  Carbondale  and  a  certain  ter^ 
minus  in  Forest  City,  a  distance  of  approximately  9  miles.  Dur- 
ing the  greater  portion  of  this  period  they  have  been  making  from 
five  to  sixteen  round  trips  daily,  transporting  any  person  who 
desired  to  ride  in  the  automobiles  from  and  to -any  place  along 
the  route,  upon  the  charge  of  15  cents  for  the  throu^  ride  be- 
tween Forest  City  and  Carbondale  being  paid  the  chauffeur,  or 
for  a  fare  of  5  cents  or  10  cents  to  the  intermediate  points  of 
Vandling  or  Simpson.  Any  passenger  entering  the  vehicles  who 
might  desire  to  be  transported  to  a  place  off  the  regular  route 
would  be  carried  to  the  terminus,  and  thence  to  his  destination 
upon  payment  of  extra  compensation.  The  automobiles  when 
in  service  on  the  regular  route  bore  the  sign,  "Automobile  Pas- 
senger Service,"  and  started  on  the  jBbrst  trip  between  8  and  10 
o'clock  A.  M.,  and  on  the  last  trip  at  10 :30  p.  m. 

Is  the  respondent  a  public  service  company  within  the  pro- 
visions of  the  act  of  July  26,  1913  ? 

Section  1,  article  1  of  the  act  provides:  "The  term  'public 
service  company'  when  used  in  this  act  includes  all  railroad  cor- 
porations, canal  corporations,  street  railway  corporations,  stage 
line  corporations,  express  corporations,  baggage  transfer  corpora- 
tions, pipe  line  corporations,  ferry  corporations,  common  car- 
riers  .  .  .  also  ali  persons  engaged  for  profit  in  the  8am$ 
hind  of  "business  within  this  Commonwealth, —    .    .    . 

"The  term  'person,*  as  used  in  this  act,  means  all  individuals, 
partnerships  or  associations,  other  than  corporations/* 

The  act  further  provides:  "The  term  'common  carrier/  as 
used  in  this  act  includes  any  and  all  common  carriers  whether 
corporations  or  persons  engaged  for  profit  in  the  conveyance  of 
passengers  or  property  or  both,  between  points  within  this  Com- 
monwealth, by,  through,  over,  above,  or  under  land  or  water,  or 
both."    [Laws  1913,  pp.  1375,  1376.] 

It  is  argued  l3iat  the  term  "common  carrier"  was  intended  to 
be  used  in  a  limited  sense;  but  any  doubt  as  to  the  meaning. of 
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the  term  ^^commooi  carrier''  in  the  act  is  swept  away  by  the  very 
broad  definition  of  that  term  contained  in  §  1.  In  defining  ^'com- 
mon carrier*'  the  act  says  they  shall  include  "any  and  all"  com- 
mon carriers ;  and  the  words  of  the  statute  as  contained  in  thia 
definition  must  be  taken  in  their  original  and  popular  sense, 
unless  when  so  construed  some  incongruity  or  manifest  absurdity 
results.  The  expression  ^^any  and  all"  common  carriers  means  no 
more  nor  less  than  their  ordinary  use  and  signification  indi- 
catesy  i.  e.,  all  common  carriers,  and  not  less  than  all,  if  the  ot^ 
dinary  meaning  of  very  common  words  and  language  is  to  be 
given  them. 

In  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  ▼.  Ligbtheiser,  163  Ind. 
259,  71  N.  E.  218,  the  supreme  court  of  Indiana,  in  construing 
the  word  "all''  as  contained  in  one  of  ^e  statutes  of  that  state, 
said :  "As  so  used  it  is  a  general  term  which  is  to  be  understood 
as  comprehending  whatever  is  within  the  utmost  circle  of  the 
meaning  of  the  word,  unless  after  subjecting  the  statute  to  inter-' 
pretation  and  construction,  there  is  sufficient  reason  for  holding 
that  the  term  was  not  ttsed  in  so  broad  a  sense.  ...  As  indi- 
cated, there  must  be  a  reason  which  Warrants  the  court  in  con- 
cluding that  the  word  was  not  used  according  to  its  primary 
meaning  to  justify  a  holding  that  it  was  used  in  a  more  restrict- 
ed way,  for  courts  cannot  create  exceptions  in  the  operation  of 
statutes,  but  at  the  most  can  only  recognize  such  exceptions  as 
the  legislature  has  created." 

It  is  contended  by  the  respondent  in  the  present  case  that  the 
term  "common  carrier''  as  used  in  the  first  section  of  the  act, 
having  been  preceded  and  followed  by  certain  named  common 
carriers,  restricts  the  general  term  to  only  such  carriers  as  are 
named;  but  this  contention  is  without  any  weight  when  it  is 
noted  that  among  the  specially  named  corporations  over  which 
jurisdiction  is  given  are  several  that  are  not  common  carriers  at 
all;  in  addition  to  which,  should  we  confine  our  jurisdiction  to 
the  corporations  specified  by  name,  we  would  be  obliged  to  wholly 
ignore  the  general  term  "any  and  all  common  carriers"  specifi- 
cally set  forth  in  the  definition  of  common  carriers  contained  in 
§  1.  Under  such  a  construction  the  use  of  the  term  "any  and  all 
common  carriers"  in  that  definition  would  be-  senseless  aind  im-' 

necessary.     The  deliberate  use  of  this  expression,  "any  and  all 
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common  carriers,^  in  the  definition,  we  cannot  regard  as  having 
been  accidental,  careless,  or  without  purpose,  and  therefore  we  ac- 
cept the  common,  ordinary,  and  popular  use  of  the  words,  "any 
and  all,"  in  their  relation  to  common  carriers. 

Anyone  who  holds  himself  out  to  the  public  as  ready  to  under- 
take for  hire  or  reward  the  transportation  of  goods  from  place  to 
place,  and  so  invites  the  custom  of  the  public,  is  in  tiie  estimation 
of  the  law  a  common  carrier.  Uoyd  v.  Haugh  &  K.  Storage  & 
Transfer  C!o.  223  Pa.  148,  21  L.E.A.(N.S.)  188, 12  AtL  516. 

A  common  carrier  of  passengers  has  been  defined  to  be  one 
who  undertakes  for  hire  to  carry  all  persons,  indifferently,  who 
may  apply  for  passage  (6  Oyc  534)  ;  and  "such  as  undertake  for 
hire  to  carry  all  persons  indifferently  who  may  apply  for  pas- 
sage, so  long  as  there  is  room  and  there  is  no  legal  excuse  for  re* 
fusing'^  (Bouvier's  Law  Diet.). 

A  careful  review  of  the  facts  in  this  case  leads  us  to  the  inevi- 
table conclusion  that  the  respondent  is  a  conmaon  carrier  of  pas- 
sengers under  the  accepted  legal  definition  of  that  term  at  com- 
mon law,  and  also  under  §  1  of  the  act  specifically  defining  the 
term  "common  carrier^'  as  including  all  common  carriers  of  pas- 
sengers as  well  as  of  goods  or  property. 

The  construction  herein  placed  upon  the  term  "any  and  alF' 
common  carriers  as  used  in  §  1  of  the  act  is  supported  by  the  de- 
cisions of  the  Commissions  of  other  states. 

In  Georgia  R.  &  P.  Co.  v.  Jitney  Bus  Co.  decided  by  the 
Railroad  Commission  of  Georgia  on  June  8,  1915  (P.U.R. 
1915C,  928),  it  appeared  that  a  statute  conferred  jurisdiction 
upon  the  Railroad  Commission,  and  used  the  words,  "all  common 
carriers,"  without  any  limitation  whatever.  That  Commission 
held  that  it  had  power  and  jurisdiction  under  that  language  over 
" jitney^'  buses  and  motor  trucks  carrying  persons  or  property 
for  compensation. 

Our  authority,  of  course,  must  be  derived  from  some  language 
contained  in  the  act;  otherwise  we  would  be  without  the  neces- 
sary jurisdiction. 

See  Western  Asso.  v.  Hackett,  P.U.R.1915F,  997,  at  p.  1010. 

But  the  language  conferring  jurisdiction  upon  the  Commis- 
sion in  Pennsylvania  is  so  clearly  explicit  and  unambiguous  as  to 
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kave  no  doubt  of  our  jurisdiction  over  common  carriers  of  the 
class  represented  by  the  respondent. 

The  business  conducted  by  the  respondent  is  rendered  in  com- 
mon to  all  the  public,  and  available  to  all.  He^  is  engaged  in  the 
same  business  of  transportation  of  passengers  alongside  and  in 
direct  competition  with  the  trolley  car  for  a  considerable  volume 
of  traffic,  and  it  is  not  apparent  that  there  is  less  need  of  regula- 
tion  for  him  than  there  is  for  the  electric  car.  The  respondent 
operates  his  cars  on  a  r^olar,  fixed  route,  between  certain  defi- 
nite termini,  charging  all  persons  a  uniform  fare,  and  is  thus 
clearly  engaged  in  public  service  business  and  in  competition 
with  the  electric  car  running  parallel  with  his  route. 

[2]  We  have  therefore  come  to  the  conclusion  tiiat  the  re* 
spondent  is  a  public  service  company,  and  is  entitled  to  all  the 
rights  and  liable  to  all  its  duties  imposed  by  the  Public  Service 
Company  law.  The  respondent,  being  a  public  service  company, 
may  not  lawfully  begin  business  without  the  approval  of  this 
Commission.  Article  3,  §  2,  of  the  act  provides:  ^^IJpon  the 
approval  of  the  Commission,  evidenced  by  its  certificate  of  pub- 
lic convenience,  first  had  and  obtained,  and  not  otherwise,  it 
shall  be  lawful  for  any  proposed  public  service  company — (a) 
To  be  incorporated,  organized  or  created:  Provided,  That  ex- 
isting laws  relative  to  the  incorporation,  organization,  and  cre- 
ation of  such  companies  shall  first  have  been  complied  with,  prior 
to  the  application  .  •  •  for  its  certificate  of  public  convenience, 
(b)  To  begin  the  exercise  of  any  right,  power,  franchise,  or  privi- 
lege under  any  ordinance,  municipal  contract,  or  otherwise." 

The  meaning  of  clause  ^^"  was  the  subject  of  consideration  by 
this  Conmiission  in  the  case  of  Pennsylvania  Utilities  Co.  v.  Le- 
high Nav.  Electric  Co.  (Complaint  Docket  No.  200.)  In  that 
case  the  Commission  said:  '^Under  §  1  of  article  1  of  the  act, 
public  service  companies  consist  of  two  classes,  i,  e.,  corporations, 
and  all  persons  engaged  for  profit  in  the  same  kind  of  business. 
.  .  •  Individuals  when  intending  to  engage  in  business  as 
public  service  companies  are  'proposed'  public  service  compa- 
nies. The  Commission  has  the  ;  .  .  power  under  clause  V 
to  determine  whether  an  individual  shall  be  permitted  to  embark 
in  public  service  business.'* 

Under  the  sections  of  the  act  to  which  we  have  just  adverted, 
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the  exercise  of  the  right  to  carry  on  public  service  business  on 
the  public  highway  cannot  be  b^un  lawfully  without  the  ap- 
proval of  this  Commission  evidenced  by  its  certificate  of  public 
convenience  first  had  and  obtained. 

The  general  purpose  of  the  act  is  the  r^ulation  of  all  public 
service  companies,  individuals  as  well  as  corporations.  Such  re^ 
ulation  under  the  provisions  of  the  act  extends  to  tiie  determina- 
tion of  whether  it  is  necessary  or  proper  for  the  service,  accom- 
modation, convenience,  or  safety  of  the  public  that  the  service 
shall  be  rendered.    Art.  5,  §  18. 

As  we  interpret  the  act,  no  proposed  corporation  intending 
to  embark  in  public  service  business,  and  no  individual,  partner- 
ship, or  unincorporated  association  of  individuals  intending  to 
embark  in  public  service  business,  may  do  so,  unless  it  or  he  has 
first  obtained  the  approval  of  this  Commission  evidenced  by  a 
certificate  of  public  convenience. 

The  respondent  claims  the  right  to  engage  in  public  service 
business  by  virtue  of  automobile  licenses  granted  to  him  by  the 
proper  authorities  of  the  commonwealth ;  but  the  act  of  July  7, 
1918,  under  which  he  claims  this  right,  does  not  pretend  to  regu- 
late business;  it  is  a  police  law  with  reference  to  the  use  of  public 
highways  by  all  motor  vehicles,  whether  run  in  private  use  or  as 
public  carriers  for  hire  or  reward  or  for  pleasure.  We  are  there- 
fore quite  clear  that  while  an  applicant  intending  to  operate  a 
motor  vehicle  must  first  ob,tain  a  license  from  the  commonwealth 
to  operate  his  vehicle,  yet  having  obtained  such  license,  and  before 
he  can  embark  in  the  business  of  a  public  service  company,  *he 
must  apply  for  and  obtain  the  consent  of  this  Commission. 

From  the  evidence  in  this  case  the  Commission  finds  that  the 
respondent  owns,  controls,  manages,  and  operates  within  this  state 
for  public  use  a  number  of  automobiles  which  he  is  using  for  the 
transportation  of  persons  for  hire  between  points  within  this 
state,  and  that  in  the  conduct  of  such  business  the  respondent  is 
a  common  carrier  of  passengers,  and  therefore  a  public  service 
company  within  the  meaning  of  the  act  of  July  26,  1913,  and 
subject  to  the  provisions  of  said  act. 

The  Commission  further  finds  that  the  respondent  was  not 
engaged  in  such  business,  nor  engaged  in  any  public  service  of 
that  character  within  this  state  prior  to  the  3d  day  of  May,  1915 ; 
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:  but  that  on  the  said  3d  day  of  May,  1915,  and  subseqiwntly  tiiere- 

j  to,  the  said  respondent  did  own,  run,  operate,  manage,  and  con- 

I  trol  certain  automobiles  in  the  furnishing  of  certain  service  to 

the  public  commonly  or  popularly  known  as  "jitney"  service; 

that  is  to  say,  the  «a7ryiiig  of  any-and  all  persons, 'indi:ffe!rently, 

for  hire  or  reward,  at  a  fixed  rate  and  over  a  fixed  and  definite 

route  along  a  certain  public  highway  between  points  in  this  state, 

unlawfully,  without  having  applied  for  or  obtained  from  this 

ComnusaioB  a  certifiisate  of  public  convenience  required  for  the 

transaction  of  such  business  under  the  provisions  of  the  act  of 

'  July  26,  1913. 

I  An  order  will  therefore  be  entered  directing  the  respondent, 

I  Michael  J.  Walsh,  to  cease  and  desist  from  carrying  on  the  afore- 

said public  service  business  until  he  shall  have  applied  for  and 
obtained  from  this  Commission  a  certificate  of  public  convenience 
I  in  approval  thereof,  under  and  in  accordance  with  the  provisions 

I  of  the  Public  Service  Company  law  approved  the  26th  day  of 

July,  1913. 

Note. — ^TTpon  authority  of  Scrakton  E.  Co.  v.  Walsh,  above  re- 
ported, similar  orders  were  made  in  the  following  cases  involving 
similar  facts:    Scranton  B.  Co.  v.  Owens,  Complaint  Docket  443,  and 
Scranton  B.  Co.  v.  Wilson,  Complaint  Docket  443. 
I  As  to  state  and  municipal  regulation  of  jitneys  operated  as  com- 

I  mon  carriqrs^  see  note  attached  to  Be  Woodlawn  Xmprov.  Am). 

I  Tiansp.  Corp.  ante,  1. 


HAINJS  PUBUG  UTILITIBS  OOMMIfiSION, 

E.  0.  BUTLEE  et  al. 

v. 

LEWISTON,   AUGUSTA,   &   WATEBVILLE    STBEET 

EAILWAY. 

tF.  c.  No.  17.1 

ValuaUan '^  H^eortea -^  Ae<T9irate  wigindl  eo8t  preferable  te  reprO' 
duction  cost  new  less  depveciation. 

1.  Tbe  original  cost  ol  the  prMent  property  of  a  utility,  when 
ascertainable  with  Bubstantial  aeouracy,  i«.  ]n*eler»fal«  as  a  method  of 
fix  in;;  value  in  rate  making  to  the  ooat  of  reproduotion  new  less  depre- 
ciation. 
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VahiMUon*^  Original  co«f  —  Pte«umf»Mon. 

2.  Utility  book  entries,  Youchers,  bills,  pay  rolls,  and  canceled 
checks  showing  the  original  cost  oi  building  a  street  railway  will  be 
presumed  to  be  accurate  and  bona  fide,  in  the  absence  of  contrary  otI- 
dence  in  a  rate  case. 

Voluatiim^  Overhead  dUirsres  —  Beoaoftablefieaa. 

3.  Charges,  in  the  original  cost  of  building  a  street  railway,  of 
32/100  of  1  per  cent  for  engineering,  7/10  of  1  per  cent  for  legal  ex- 
penses, and  6-4/10  per  cent  for  contingencies,  are  modest. 

Apportiontnent"^  Cost  ^Street  railway  property. 

4.  The  original  cost  of  street  railway  property  used  by  or  on  sereral 
lines  was  apportioned  as  follows:  Tracks  on  the  basis  of  the  number 
of  car  trips,  a  snowplow  on  the  basis  of  the  time  in  use,  a  line  car  and 
a  construction  car  on  the  basis  of  length  of  line  applied  to  car  mileage, 
a  power  station  on  the  basis  of  the  number  of  kilowatt  hours  used,  car 
houses  and  shops  for  cars  in  active  use  on  the  basis  of  the  number  of 
cars,  and  a  car  barn  for  storage  of  seasonable  cars  on  the  basis  of  the 
space  occupied. 

ApporttonnieTU  —  Income  —  Street  railways, 

6.  A  street  railway  route,  charged  in  rate  making  with  a  proportion 
of  the  cost  of  tracks  in  joint  use,  should  have  its  income  credited  with 
the  same  proportion  of  the  income  from  cars  on  another  route  using  the 
tracks. 

Apportionment '^  Operating  expenses  ^  Street  railway. 

6.  Operating  expenses  of  a  street  railway  operating  several  lines 
were  apportioned  as  follows:  Maintenance  of  way  on  the  proportional 
mileage  basis,  power  and  maintenance  of  equipment  on  the  car-mile 
basis,  traffic  and  operation  of  cars  on  the  car-hour  basis^  and  general 
expenses  on  the  gross-revenue  basis. 

Depreciation '^ Accrued  depreciation^  When  not  allowed. 

7.  No  deduction  was  made  for  actual  or  theoretical  depreciation  of 
a  street  railway  in  a  rate  valuation,  where  the  track  and  other  perma- 
nent property  was  maintained  in  excellent  condition,  and  where  there 
was  no  evidence  that  a  depreciation  reserve  for  car  equipment,  sufficient 
to  satisfy  the  Interstate  Commerce  Commission,  was  inadequate. 

Vepreciation  —  Annual     depreciation  -—  OperaJting     expenses  —  When 
not  allowed. 

8.  No  allowance  was  made  for  annual  depreciation  of  a  street  rail- 
way in  estimating  its  operating  expenses  in  a  rate  case,  where  high 
maintenance  precluded  the  making  of  any  deduction  for  accrued  depre- 
ciation in  establishing  the  value  of  the  system. 

Return '^SufUdenJt  to  attract  capital -^  Worth  of  the  service. 

9.  A  utility  return  should  be  sufficient  to  encourage  the  investment 
of  capital  in  similar  enterprises  in  fair  demand,  provided  the  rate  is  no 
greater  than  the  value  of  the  service. 

Beturn'-^InterurJmn  railway  ^%i  per  oefU  — IForffc  of  the  service. 
10.  A  return  of  8  per  cent  on  the  money  prudently  invested  in  an 
economically  managed  suburban  branch  of  an  electric  railway  is  not 
excessive,  although  in  excess  of  the  interest  on  ordinary  loans,  where 
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the  fare  ayeragM  only  2  cents  a  mile  over  a  lO-mile  route  with  few 
ahort  hauls,  since  the  fare  is  no  more  than  the  service  is  worth. 
Befwm  — JieciaonaMeness  — Betum  as  a  whole '^  Loss  on  one  line* 

11.  A  street  railway  will  not  be  compelled  so  to  reduce  its  fares 
upon  one  line  that  they  wOl  produce  a  loss  or  less  than  a  fair  return, 
merely  because  the  system  as  a  whole  is  profitable  and  will  not  ma- 
terially suffer  from  the  r^uction. 

Diseritnination'^BtUeS'^Interurhan  fare  zones »» Length  of  ride, 

12.  There  is  no  discrimination  by  an  interurban  5-cent  fare  zone 
longer  on  a  populous  line  than  on  one  in  sparsely  settled  territory,  since 
there  will  be  more  revenue  from  the  populous  line. 

Discrifninaiian'^  Bates  ^Inierurhan  fare  ztme '^  Comparisons. 

13.  No  discrimination  is  shown  by  the  fact  that  an  interurban  rail- 
way has  a  longer  5-cent  fare  zone  on  one  line  than  on  another,  where 
there  is  no  evidence  as  to  the  relative  density  of  population,  amount  of 
traffic,  or  that  there  is  any  similarity  of  conditions. 

Mmfes — InieruffHMn  railway '^Comparison  uHth  steam  railroad, 

14.  An  interurban  railway  fare  cannot  be  justified  by  comparison 
with  steam  railroad  rates,  where  the  fare  is  applied  only  on  a  compara- 
tively short  branch,  and  the  railway  is  not  recognizing  the  principle  on 
the  other  branches. 

Rates  ^  Interurban  raUwaV'^  Reasonableness '^Vree  transfer, 

15.  That  free  transfers  are  given  at  the  end  of  an  interurban  railway 
should  be  considered  in  determining  the  reasonableness  of  the  fare. 

Rates -^  Interurban  railway —^  Fare  zones '^^  Factors  to  be  considered, 

16.  Distance  is  not  necessarily  the  eontrolling  factor  in  establishing 
interurban  fare  sones,  although  it  is  an  important  factor. 

Rates '^Interurban  railway'-^  Fare  zones  ^  Location, 

17.  Interurban  fare  zones  should  end  at  centers  of  population  rather 
than  at  arbitrary  equidistant  points,  although  this  results  in  zone  fares 
of  2  and  8  cents  in  place  of  two  5-cent  fares  and  some  reduction  in 
the  rate,  where  arbitrary  limits  cause  patrons  to  walk  a  long  distance 
to  escape  the  fare  for  the  next  zone,  and  where  the  reduction  in  rats 
will  materially  increase  the  traffic. 

IHscrimination  —  Rates  —  Interurban     railways  —  Ticket     boohs  •— 
Number  of  rides— 'Patron* s  cash  investment. 

18.  Interurban  railway  strip  or  book  tickets,  sold  at  the  rate  of  16 
cents  for  a  20-cent  fare,  should  be  issued  for  12  rides,  and  in  multiples 
of  12,  rather  than  for  60  rides  only,  since  a  patron's  cash  investment 
for  the  latter  number  is  too  great. 

Wsorimination  —  Rate  —  Interurban     railway  —  Ticket     book  —  Time 
Umit, 

10.  The  use  of  interurban  railway  reduced  rate  strip  or  book  tickets 
good  for  12,  24,  36,  or  48  rides  should  be  limited  to  a  period  during 
which  the  tickets  would  be  used  up  by  daily  round  trips,  rather  than 
for  an  unlimited  period. 
Service '^ Street  cars— -Rush  hours. 

20.  Crowded  cars  during  rush  hours  do  not  necessarily  indicate  in- 
adequate service. 

[March  28,  1916.] 
P.U.R.1916D. 
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Complaint  by  patrons  *)f  the  Lewiston,  Augusta,  &  Waterville 
Street  Railway,  that  the  fare  between  Mechanic  Falls  and  Lewis- 
ton  is  unreasonable  and  discriminatory,  that  the  fare  zones  are 
unreasonable,  and  that  the  seating  capacity  of  ears  is  at  times  in- 
adequate. The  fares  were  not  found  to  be  excessive  or  dis- 
criminatory as  a  whole;  the  fare  zones  and  charges  were  rear- 
ranged; discrimination  in  the  sale  of  reduced  rate  tickets  was 
eliminated ;  but  no  order  was  made  ajs'to  the  overcrowding  of  cars, 
the  Commission  not  having  completed  its  state-wide  study  of  the 
"rush  hour''  problem.  The  value  of  the  line  was  fixed  at  $199,- 
'TSl.SO. 

By  the  Commission:  On  the  31st  day  of  March,  1915,  El- 
bridge  O.  Butler  and  a  very  large  aumber  of  Oitker  residents  of 
Mechanic  Falls  and  vicinity  filed  with  this  Commission  their 
complaint  against  the  Lewiston,  Augusta,  &  Waterville  Street 
Railway,  a  public  utility,  within  the  jurisdiction  of  this  Commis- 
sion. On  April  14th  the  respondent  filed  a  motion  for  specifica- 
tions, and  after  hearing  thereon  the  Commission  on  April  27th 
ordered  certain  specifications  to  be  filed  on  or  before  May  4,  1915. 
Before  that  date  these  specifications  were  filed,  and  upon  May  13, 
1915,  the  respondent  filed  its  answer,  and  thereupon  notice  was 
given  that  a  public  hearing  would  be  held  at  Lewiston  on  June 
2,  1915,  and  such  hearing  was  held. 

In  accordance  with  the  custom  of  this  Commission,  this  hear- 
ing was  regarded  as  preliminary,  both  parties  being  permitted  to 
take  out  their  oral  testimony  and  submit  such  exhibits  as  were 
available.  The  books  of  the  company  were  produced,  but  neither 
the  complainants  nor  the  accountants  of  the  Commission  had  had 
opportunity  to  make  careful  examination,  and  the  hearing  was 
adjourned  in  order  that  the  Commission's  accountants  could  go 
carefully  over  the  books  and  determine  therefrom,  if  possible,  the 
original  cost  of  such  of  the  respondent's  property  as  was  involved 
in  the  complaint,  and  place  before  the  Commission  and  counsel 
for  both  parties  the  written  result  of  such  investigation.  This 
was  done  as  soon  as  possible,  and  on  September  17,  1915,  Mr. 
Ralph  A.  Parker,  our  chief  accountant,  submitted  his  report. 
A  copy  of  the  same  was  sent  to  counsel  for  each  party,  and  on 

December  30,  1915,  the  final  hearing  was  had.     The  complain- 
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ants  were  represontsd  at  all  times  by  their  attorney,  Jesde  M. 
libby,  and  the  respondesit  was  represented  by  its  attorney,  Wil- 
liam H.  Newell. 

Neither  the  complainants  nor  the  respondent  made  or  sub- 
mitted any  physical  valuation  of  the  respondent's  property,  and, 
for  reasons  hereafter  to  be  stated,  the  Commission  did  not  deem 
sueh  valuation  essential  to  a  proper  determination  of  this  par- 
ticular controversy. 

The  complaint  ift  as  f  oUowis : — 

1.  That  respondent's  rates,  tolls,  and  diarges  for  the  trans- 
portation over  its  line  between  the  town  of  Mechanic  Falls  and 
the  city  of  Lewiston  are  unjust,  unreasonable,  and  unjustiy  dis- 
criminatory. 

2.  That  its  schedules  over  said  line  between  Lewiston  and  Me- 
chanic Falls  are  unreasonable,  insufBoient,  and  inconvenient. 

8.  That  its  regulations  and  practices  as  relating  to  the  location 
and  fixing  the  fare  limits  upon  and  along  its  said  line  between 
said  town  and  city  are  unreasonable,  unjust,  contrary  to  public 
convenience,  discriminatory,  and  unjustly  so  aa  regards  said 
townspeople  and  its  business  interests. 

4.  That  its  service  is  unreasonable,  inadequate,  inconvenient, 
and  insufficient,  and  that  reasonable,  adequate,  and  convenient 
service  upon  and  over  said  line  between  said  Lewiston  and  Me- 
chanic Falls  cannot  be  obtained  from  the  respondent. 

In  their  specifications,  the  complainants  under  item  1  say  in 
substance  that  the  rates,  tolls,  and  charges  are  excessively  high, 
and  that  as  compared  with  the  charges  made  by  the  respondent 
for  like  or  similar  service  upon  other  lines  or  branches  of  its 
system,  the  rates,  tolls,  and  charges  are  not  only  high  but  dis- 
criminatory; and  call  particular  attention  to  the  fact  that  the 
fare  from  Lewiston  to  the  place  known  as  Minot  Comer  is  15 
cents,  and  that  the  distance  is  5^  miles,  and  that  from  Hackett's 
Mills  to  Mechanic  Falls,  a  distance  of  less  than  4. miles,  the.  fare 
is  10  cents,  and  that  the  fare  from  its  second  limit  out  of  Lewiston 
to  Minot  Comer,  a  distance  of  half  a  mile,  is  5  cents.  The  specifi- 
cations also  set  np  the  claim  that  sufficient  seating  capacity  in  the 
cars  is  not  at  all  times  provided. 

The  answer  of  the  respondent  is  practically  a  denial  of  all 
matters  set  forth  in  tiie  complaint,  with  a  specific  all^ation  that, 
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considering  the  service  rendered  and  the  amount  invested,  the 
fares  are  reasonable,  the  fare  limits  proper,  and  the  seating  cft* 
pacity  sufficient  at  all  times  except  during  certain  infrequent  rush 
hours. 

At  each  hearing  a  large  number  of  patrons  of  the  road  were 
in  attendance,  and  those  who  testified  and  their  attorneys  were 
earnest,  and  by  their  words  and  acts  conveyed  the  impression  that 
they  regarded  this  matter  as  of  extreme  importance  to  the  people 
and  to  the  communities  served.  Upon  the  other  hand,  the  re^ 
spondent  and  its  counsel,  with  equal  earnestness,  urged  the  im- 
portance of  the  matter  to  the  railroad,  and  its  claim  that  the 
patrons  of  the  road  and  the  communities  were  being  treated  as 
liberally  and  convened  as  fully  as  it  was  possible  for  the  railroad 
to  do;  and  inasmuch  as  the  Commission  is  also  impressed  with 
the  importance  of  the  matter,  not  only  in  and  of  itself,  but  with 
reference  to  its  bearing  upon  the  rights  and  duties  of  other  com- 
plainants and  other  public  utilities  throughout  the  state,  we  ap- 
proach the  performance  of  our  duty  with  the  full  conviction  that 
care  must  be  exercised  and  the  right  conclusion  reached,  if  poesi- 
ble. 

The  Complaint 

The  complaint  and  the  evidence  adduced  naturally  dividea 
the  questions  involved  into  the  following  grouping  of  claims  and 
denials. 

1.  That  a  20-<3ent  fare  between  Lewiston  and  Mechanic  Falla 
is  too  much. 

2.  That  the  fare  limits  are  not  correctly  located,  involving: — . 

(a)  A  certain  fare  limit  out  of  Lewiston  near  Minot's  Comer*. 

(b)  The  third  limit  into  Mechanic  Falls. 

(c)  The  claim  made  by  the  complainants  that  there  should  he* 
but  three  fares  (instead  of  four)  collected  between  Lewiston  and 
Mechanic  Falls. 

(d)  That  on  other  lines  of  the  respondent  running  out  oif 
Lewiston  the  limit  of  a  5-cent  rate  is  much  greater  in  miles  than 
any  of  the  limits  on  the  Mechanic  Falls  line. 

Historical. 

To  pr(^erly  understand  the  complaint  and  the  evidence,  it  is 

P.U.R.1916D. 


BUTLER  Y.  LBWI8TON,  A.  t  W.  STRBBT  B.  00.  91 

neoessary  to  go  somewhat  into  detail  with  refereiDce  to  the  proceas 
by  which  the  Lewiston,  Augusta,  &  WatervUIe  Street  Bailway 
was  built  up,  aaeembled,  and  coneolidated  from  and  out  of  several 
(at  one  time)  independent  stFeet  railways. 

The  respondent  company  is  composed  of  the  following  street 
railways: 

The  Auburn,  Mechanic  Falls,  ft  Norway  Street  Railway, 
organized  October  21,  1902;  the  Brunswick  Electric  Railroad 
Company;  the  Bath  Street  Railway;  the  Lewiston  &  Auburn 
Horse  Railroad  Company ;  the  Augusta,  Winthrop,  &  Gardiner 
Railway;  the  Augusta  &  Waterville  Railway;  the  Auburn  k 
Turner  Railroad  Company ;  Portland  &  Brunswick  Street  Rail- 
way;  Brunswick  &  Yarmouth  Street  Railway;  the  Freeport  Elec- 
tric Light,  Heat,  &  Power  Company* 

In  a  way,  the  Auburn,  Mechanic  Falls,  &  Norway  Street  Rail- 
way is  the  parent  company  for  the  reason  that  by  chapter  203  of 
the  Private  and  Special  Laws  of  1907,  this  company  obtained  au- 
thority to  change  its  name  to  the  Lewiston,  Augusta,  &  Water- 
viUe  Street  Railway,  and  to  acquire  the  property,  rights,  privi- 
leges, and  franchises  of  some  of  the  other  companies. 

The  tracks  of  the  Auburn,  Mechanic  Falls,  &  Norway  Street 
Railway,  strictly  speaking,  run  between  Auburn  and  Mechanic 
Palls ;  the  line  was  never  projected  to  Norway.  The  Brunswick 
Electric  Railroad  Company  (later  known  as  the  Lewiston,  Bruns- 
wick, &  Bath  Street  Railway)  runs  between  Lewiston,  Bruns- 
wick, and  Bath.  The  Bath  Street  Railway  Company  originally 
operated  in  Bath  and  later  became  a  part  of  the  last  above-named 
company.  The  Lewiston  &  Auburn  Horse  Railroad  Company,  as 
its  name  would  suggest,  operated  originally  a  horse  railroad  with- 
in the  adjoining  cities  of  Lewiston  and  Auburn.  The  Augusta, 
Winthrop,  &  Gardiner  Railway  operated  a  line  beginning  at 
Gardiner  and  extending  into  Augusta,  thence  branching  out  to 
the  town  of  Winthrop.  The  Augusta  &  Waterville  Railway  ran 
between  the  cities  of  Augusta  and  Waterville.  The  Auburn  & 
Turner  Railroad  Company  ran  between  Auburn  and  Turner,  and 
the  Portland  &  Brunswick  Street  Railway  between  Portland  and 
Brunswick,  and  the  other  railroads  named,  while  originally  sep- 
arate corporations,  became  united  with  some  of  the  other  parent 

companies  before  the  whole  system  was  welded  into  what  is  now 
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known  as  the  Lewidton,  Atigudta,  &  Waterville*  Street  Raiheaj. 
The  company  serves  a  large  territory,  and  enjoys  ahd  exeroisee 
a  monopoly  will^i'n  the  territory,  exoepting  steam  railroad  compe- 
tition.   It  operates  156  ears  over  and  along  161  miles  of  tradt 

The  actual  building  of  the  line  from  Auburn  to  Mechanic  Falls 
was  not  begun  until  1907,  after  its  name  had  been  changed  to  the 
Lewiston,  Augusta,  &  Waterville  Street  Railway.  Its  authorized 
capital  stock  was  then  $100,000,  of  which  amount  $5,000  had 
been  paid  into  the  treasury  and  issued  to  a  corporation  ktuywn  as 
"the  Northern  Construction  Company,"  which  latter  company 
had  obligated  itself  to  pay  the  balance  of  $95,000  for  the  entire 
authorized  issue  of  such  capital  stock.  During  the  first  few 
months,  or  up  to  July  8,  1907,  the  respondent  carried  on  in  its 
own  name  the  work  of  building  thid  line,  and  it  actually  expended, 
according  to  its  books,  the  sum  of  $42,295.78.  On  July  8,  1907, 
the  Lewistbn,  Augusta,  &■  Waterville  Street  Railway  entered  into 
a  Writtefn  contract  (a  copy  of  which  was  made  pftrt  of  the  record 
at  the  hearing)  with  the  Northern  Construction  Company,  under 
which  the  railway  company  agreed  to  increase  its  capital  stock  to 
$3,000,000,  and  to  turn  over  to  the  construction  company  the  en- 
tire issue,  and  to  further  issue  and  turn  over  to  the  construction 
company  $1,500,000  of  its  thirty-five  year  5  per  cent  first  and 
refunding  mortgage  bonds  (this  being  part  of  a  total  authorized 
issue  of  $5,000,000),  said  bonds  to  be  dated  April  1,  1907,  and 
to  be  secured  by  a  first  and  refunding  mortgage  deed  of  trust  to 
the  Old  Colony  Trust  Company  of  Boston,  as  trustee. 

The  contract  provided  that  said  $5,000,000  of  bonds  was  to 
be  appropriated  as  follows: 

Issued  under  this  contract  $1,500,000.00 

To  be  issued  upon  demand  of  the  railway  company  for  ajiy 

corporate   purpose    500,000.00 

To  r^re  underlying  Lewiston,  Brunswick,  &  Bath  bonds  ....  1,000,000.00 
To  retire  underlying  Augusta,  Winthrop,  &  Gardiner  bonds  . .  500^000.00 
To  be  issued  under  proper  restrictions'  to  be  inserted  in  the 
mortgage,  to  reimburse  the  railway  company  to  the  extent 
of  85  per  cent  of  the  actual  co9t  of  extensions,  betterments, 
and  improvements  to  its  property,  made  and  paid  for  after 
July  1,  1908 1,600,000.00 

In  consideration  of  the  turning  over  to  it  of  the  stock  and  bonds 
above  mentioned,  the  construction  company  agreed  to  surrender 
to  the  railway  company  the  note  of  the  railway  company  for 
$616,650 ;  to  pay  to  the  railway  company  the  $95,000  due  as  the 
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balance  of  subscription  of  the  $100,000  of  capital  stock  originally 
authorized  by  the  railway  ^company;  to  pay  to  the  railway  com- 
pany the  sum  of  $170,000  in  cash ;  and  to  pay  over  to  the  railway 
company  the  further  sum  of  $75,000  to  be  used  as  a  special 
coupon  f xmd  out  of  which  to  pay  the  interest  on  said  first  and 
refunding  bonds  of  the  railway  company.  It  further  agreed  for 
the  same  consideration  to  construct  the  proposed  new  lines  of 
railway  from  Sabattus  to  Gardiner,  from  Auburn  to  Mechanic 
Falls,  and  from  Augusta  to  Waterville.  Fpon  examination  of 
the  bodks  of  the  company,  our  chief  accountant  reports  and  testi- 
fies that  the  actual  cost  in  money  of  these  extensions  is  as  follows : 

Mechanic  Falls $1«6,430.33 

Sabattus  to  Gardiner  Extension 524,133.07 

Augusta  to  WaterviUe  Extension  4S3,842.51 

Total    $1,174,406.91 

It  will  thus  be  seen  that  the  Northern  Construction  Company, 
which  at  the  time  of  the  making  of  the  above-named  contract 
owned  all  the  capital  stock  that  had  been  issued  by  the  Lewiston, 
Augusta,  &  Waterville  Street  Railway,  and  was  the  sole  sub- 
scriber for  ihe  entire  balance  of  such  capital  stock,  entered  into 
a  contract  with  the  Lewiston,  Augusta,  &  Waterville  Street  Rail- 
way, whose  stock  was  owned  or  controlled  by  the  other  contracting 
party,  to  do  certain  things  and  receive  certain  things. 

Stated  in  tabulated  form,  the  agreement  was  as  follows : 

To  Be  Received  by  the  Northern  Construction  Company. 

Stock  of  the  L.  A.  &  W.  to  the  amount  of  $2,900,000.00 

Bonds  to  the  amount  of 1,500,000.00 

Total    $4,400,000.00 

To  Be  Paid  or  Turned  Over  by  the  Northern  Oonstruotum  Co. 

Cash    $170,000.00 

Special  coupon  fund 75,000.00 

Balance  subscription  for  stock  95,000.00 

Note  of  the  L.  A.  &  W 616,650.00 

Total $956,650.00 

Balance  represented  by  value  of  Mechanic  Falls,  Sabattus  to 

Gardiner,  and  Augusta  and  Waterville  extensions $3,443,350.00 

Glancing  back  a  moment  to  the  actual  money  cost  of  these  three 

extensions,  we  find  that  such  cost  was  $1,174^405.91,  and  results 

in  the  K'orthem  Construction  Company  receiving  stock  and  bonds 

to  the  amount  of  $2,268,945.09  in  excess  of  the  property,  cash, 

and  notes  which  it  turned  over  to  the  Railway  Company^ 
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If  the  present  ease  were  one  in  which  we  were  required  to  place 
a  physical  value  upon  the  property  u&ed  and  useful  which  the 
Lewiston,  Augusta,  &  Waterville  Street  Bailway  was  employing 
in  its  service  of  the  public,  and  upon  such  valuation  determine 
whether  the  rates  charged  were  fair  or  otherwise,  the  above  trans- 
action would  need  careful  scrutiny,  and  it  may  be  that  the  amount 
of  its  outstanding  stock  and  bonds  would  not  be  a  very  satis- 
factory measure  of  actual  value.  But  in  the  present  case,  owing 
to  the  fact  that  a  separate  account  was  kept  of  the  Mechanic  Falls 
line,  and  the  present  complaint  relates  entirely  to  matters  con- 
nected with  that  line,  we  are  able  to  determine  with  substantial 
accuracy  the  value  of  the  property  which  the  respondent  is  using 
in  the  service  of  these  complainants  and  all  others  interested  in 
the  matter  of  transportation  between  Lewiston  and  Mechanic 
Falls.  We  do  not  wish  to  be  understood  as  saying  with  finality 
that  the  above  financial  transaction  could  not  be  satisfactorily  ex- 
plained if  occasion  required  it  We  have  called  attention  to  it 
merely  to  indicate  that  it  has  not  escaped  our  notice.  The  above 
transaction  may  be  of  future  consequence  in  view  of  the  following 
language  from  the  Minnesota  Kate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  362,  57  L.  ed.  1511,  48  L.RA.(N.S.)  1151,  33  Sup. 
Ct  Eep.  729,  Ann.  Cas.  1916A,  18  (the  court  is  there  speaking 
of  a  steam  railroad,  but  the  principle  would  be  no  different  in  the 
case  of  a  street  railway)  : 

"The  owner  would  not  be  entitled  to  demand  payment  of  the 
amount  which  the  property  might  be  deemed  worth  to  the  com- 
pany ;  or  of  an  enhanced  value  by  virtue  of  the  purpose  for  which 
it  was  taken;  or  of  an  increase  over  its  fair  market  value  by 
reason  of  any  added  value  supposed  to  result  from  its  combina- 
tion with  tracks  acquired  from  others  so  as  to  make  it  a  part  of  a 
continuous  railroad  right  of  way  held  in  one  ownership." 

The  Mechanic  Falls  Branch  and  Its  Cost  and  Value. 

[1]  We  have  heretofore  said  that  no  attempt  at  a  physical 

valuation  of  the  property  of  this  respondent  was  attempted,  and 

that  none  was  necessary  in  view  of  the  fact  that  we  were  able, 

in  our  opinion,  to  reach  a  definite  conclusion  as  to  value  based 

upon  matter  contained  in  the  books  and  papers  of  the  company. 

A  phy»cal  valuation  would  necessarily  mean,  in  whole  or  in 
P.U.R.1916D. 


BUTLER  ▼.  LBWISTON,  A.  A  W.  STREET  B.  GO.  36 

part,  an  attempt  to  reproduce  and  then  depreciate  the  property 
under  what  is  known  as  the  "reproduction  new,  less  depreciation'' 
theory.  This  method  is  used  in  cases  where  original  cost  data 
is  not  available,  or  where  such  as  is  available  is  either  vague, 
insufficient,  or  unreliable,  but  in  all  cases  where  original  cost  can 
be  ascertained  with  substantial  accuracy,  this  latter  method  of  fix- 
ing value  is  regarded  by  the  courts  as  most  satisfactory. 

As  to  the  meaning  of  the  term  "original  cost,"  Hanmiond  V. 
Hayes,  consulting  engineer,  iu  his  work  "Public  Utilities — Their 
Pair  Present  Value  and  Betum,"  page  133,  defines  it  as  follows: 

"The  actual  original  cost  is  the  sum  of  money  which  was  ex- 
pended by  the  undertaking  for  the  property  now  in  use  for  the 
benefit  of  the  public  It  is  not  what  tiie  (original  property  cost, 
but  rather  what  the  present  property  cost.  The  expression  ^orig- 
inal cost'  is  liable  to  convey  a  false  impression.  What  is  required 
in  the  valuation  is  the  ^actual  cost'  of  the  property  now  in  use. 
The  term  'original  ooet^  has  been  used  so  generally  in  decisions  of 
courts  and  commissions,  however,  that  it  cannot  be  now  elimi- 
nated." 

Whitten  in  his  work  'Valuation  of  Public  Service  Oorpora- 
tions,"  §  95,  page  82,  defines  "actual  cost''  as  follows: 

"Strictly  speaking,  actual  cost  means  cost  of  original  con- 
struction plus  cost  of  additions  and  betterments.  It  excludes  all 
expenditures  for  renewals  and  replacements  including  super- 
session due  to  obsolescence  or  inadequacy.  It  includes  only  con- 
struction, additions,  and  betterments  that  are  proper  capital 
chaises  under  approved  accounting.principles." 

In  §  96,  page  83,  the  same  author  says:  "Actual  cost,  properly 
considered,  is  the  most  natural  and  in  many  respects  the  fairest 
single  basis  for  the  determination  of  fair  value  for  rate  purposes." 

The  same  author  in  his  supplement,  §  1016,  page  835,  says: 
"Assuming  that  expense  accounts  and  records  may  be  only 
partially  relied  upon,  an  esrtimate  of  actual  costs  can  be  ascer- 
tained by  mudi  the  same  methods  as  and  with  greater  accuracy 
than  an  estimate  of  reproduction  costs." 

Numerous  citations  may  be  made  from  text  writers,  the  de- 
cisions of  commissions  and  courts,  in  practically  the  same 
language,  but  there  is  no  need  of  multiplying  citations,  because 
this  is  now  recognized  as  the  modem  doctrine,  and  appeals  lo 
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the  sense  of  justice  of  all  persons  for  the  reason  that  if  the  books 
of  a  public  utility  were  properly  and  accurately  kept  when  con- 
struction was  begun,  have  been  properly  and  accurately  kept 
since,  and  all  or  practically  all  vouchers  have  been  retained,  the 
true  value  of  the  property  upon  any  given  date  can  be  ascertained 
with  substantial  accuracy;  whereas  an  attempt  to  obtain  such 
true  value  by  attempting  to  theoretically  reproduce  the  given 
property,  necessarily  results  in  .a  situation  well  characterized  by 
Mr.  Justice  Hughes  in  the  Minnesota  Rate  Cases  above  reported. 
He  says:  "The  cost  of  reproduction  method  is  of  service  in 
ascertaining  the  present  value  of  the  plant  when  it  is  reasonably 
applied  and  when  the  cost  of  reproducing  the  property  may  be 
ascertained  with  a  proper  degree  of  certainty.  But  it  does  not 
justify  the  acceptance  of  results  which  depend  upon  mere  con- 
jecture.^' 

We  therefore  find  that  the  original  cost  or  actual  cost  method 
is  the  approved  method,  and  in  this  case  it  remains  only  to  be 
seen  whether  such  original  cost  may  be  ascertained  with  a  fair 
degree  of  accuracy. 

[2]  As  we  have  hereinbefore  stated,  the  construction  of  the 
Mechanic  Falls  line  was  begun  by  the  respondent  and  finished 
by  the  Northern  Construction  Company.  Our  chief  accountant 
had  access  to  the  books  and  papers  of  both  companies,  and,  in 
answer  to  a  question  of  the  attorney  for  the  complainants,  states 
that  he  had  all  the  bills  with  the  canceled  checks  for  the  payment 
of  the  same  and  all  of  the  pay  rolls  of  both  companies  showing  the 
details  of  the  entire  constructijon  of  what  is  known  as  the  Me- 
chanic Falls  line,  which,  as  originally  constructed  by  the  re- 
spondent and  the  Northern  Construction  Company,  began  at 
Washington  street  and  Minot  avenue,  and  proceeded  for  practical- 
ly 9  miles  to  Mechanic  Falls.  After  examining  such  books, 
vouchers,  canceled  checks,  and  pay  rolls,  our  accountant  reports 
that  the  entire  original  cost  of  building  the  line  from  Washington 
street  and  Minot  avenue  to  the  end  of  the  line  was  $166,430.33, 
of  which  amount  the  respondent,  prior  to  the  making  of  the  con- 
tract with  the  Northern  Construction  Company,  had  paid  $42,- 
295.78.  There  is  nothing  to  show  that  these  books  were  not 
accurately  and  honestly  kept,  and  it  is  inconceivable  that  bilLi 
made  oi^.t  by  responsible  dealers  in  materials  and  supplies,  and 
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receipted,  were  deliberately  falsified  for  the  purpose  of  "jacking 
up"  the  apparent  cost  of  this  road ;  and  it  is  equally  inconceivable 
that  pay  rolls  were  falsified,  or  that  ehecks  shown  to  have  gone 
regularly  through  the  banks  were  made  out  for  amounts  not  in 
and  of  themselves  correct  We  therefore  must  assume  that  the 
original  cost  of  building  this  line  was  the  above-named  amount. 
The  company  does  not  claim  to  have  added  anything  to  this  value 
by  reason  of  additions,  improvements,  or  betterments. 

[3]  Upon  its  books  it  does  have  the  following  charges:  Engi- 
neering, $546.10;  legal  expenses,  $1,148.34;  contingencies,  $9,- 
046.59.  Expressed  in  percentages,  the  charge  for  engineering  is 
32/100  of  1  per  cent;  legal  expenses  7/10  of  1  per  cent;  contin- 
gencies 5-4/10  per  cent  This  results  in  a  total  of  less  than  6^ 
per  cent  for  these  matters,  and  our  investigati<xis  show  that  not 
only  are  allowances  for  these  matters  regarded  as  entirely  proper 
for  all  commissions  and  all  courts  who  have  passed  upon  the  mat- 
ter, but  that  the  range  of  the  total  per  cent  for  these  matters  al- 
lowed is  between  9  per  cent  and  23  per  cent  with  an  average  of 
15  per  cent  It  will  therefore  be  seen  that  the  company  does  not 
make  an  excessive  claim  for  these  usual  allowances.  Nothing  is 
claimed  by  the  company  in  its  statement  of  book  value  for  interest 
during  construction,  which  is  usually  allowed,  nor  for  taxes, 
which  is  sometimes  allowed  and  sometimes  not 

We  therefore  find  nothing  in  the  evidence  nor  in*the  law  gov- 
erning the  case  which  would  either  aDow  or  compel  us  to  decrease 
the  book  value  of  this  line  of  railroad.    We  therefore  present  table 

No.  1  as  fairly  showing  original  cost  of  this  line. 
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BEPORT  NO.  1. 

Co0t  of  tmildiiig  the  Meehaaic  Falls  Line  by  the  Northern  Constnieiion  OoB- 
puiy,  AngQi*  1,  1907,  to  AprU  30,  1900. 


Labor — ^gradin^  and  col  verts 

Material— grading  and  culverts 

Bridges — masonry 

Bridges — superstructures 

Ballast 

Ties 

Rails 

Rail  joints 

Railroad  spikes 

Special  work 

Labor — laying  and  ballasting  track 

Rail  bonds 

Planking 

Fencing 

Waiting  rooms 

D.  C,  poles 

Trolley  brackets 

Trolley  wire 

Trolley  wire  insulation 

Pull-ons,  clips,  etc 

D.  G.  cross  arms 

Feed  wire 

Feed  wire  insulation 

Painting  poles 

Guys,  anchor&i  etc 

Labor  erecting  D.  C.  work 

Telephone  line  labor  and  material. 

Land  for  substations 

Substation  buildings 

Substation  machinery 

Engineering 

Legal  expenses 

Contingencies 

Totals 


Total  Construc- 
tion to  April  30, 
1900 

V/onsvuvuoa 

by  L.  A.  A  W. 
previous  to 

Augost  1,  1907 

$  26,890.92 

«23,192.00 

1,685.16 

1,228.79 

3,963.30 

1,915.29 

6,207.86 

3,022.50 

861.91 

0. 

14,674.61 

164.76 

30,657.51 

111.90 

6.003.53 

2,760.20 

1.609.92 

738.40 

3,306.68 

149.12 

25,452.22 

5,946.80 

2,446.18 

0. 

853.12 

0. 

8.47 

0. 

103.88 

0. 

2,009.45 

4.40 

1.271.07 

0. 

10,847.40 

0. 

593.26 

4.06 

65,']. 06 

0. 

186.47 

0. 

5,462.19 

0. 

2.40 

0. 

4.55 

0. 

787.41 

0. 

3,359.49 

347.68 

1.41 

0. 

25.00 

0. 

1,391.22 

0. 

5.369.65 

0. 

546.10 

0. 

1.148.34 

0. 

9.046.59 

2,709.93 

$166,430.33 

$42,296.78 

[4]   The  above,  of  course,  represents  the  original  cost  of  a  line 

of  street  railroad  running  from  Washington  street  and  Minot 

avenue  to  Mechanic  Palls  without  cars  or  equipment  of  any  sort, 

and  so,  to  represent  the  true  original  or  actual  cost,  there  must 

be  added  to  this  amount  something  for  cars  and  equipment 

Further,  between  Lisbon  street,  in  Lewiston,  and  Washington 

street,  in  Auburn,  cars  for  Mechanic  Falls  run  over  tracks,  the 

cost  of  which  is  not  included  in  tiie  above  amount  of  $166,430.33. 

And  this  brings  up  the  local  situation  with  reference  to  the  oper»- 
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Him  by  the  respondent  of  cars  upon  this  line.  It  will  be  observed 
that  Washington  street  and  Minot  avenue  are  in  the  city  of 
Auburn.  It  is  a  fact  that  cars  upon  the  Mechanic  Falls  line  start 
at  Lisbon  street,  in  the  city  of  Lewiston,  and  run  over  tracks 
belonging  to  the  respondent  from  Lisbon  street  to  Washington 
street  and  Minot  avenue,  such  tracks  not  having  been  a  part  of  the 
original  construction  of  the  Mechanic  Falls  brancL  In  other 
words,  cars  running  from  Mechanic  Falls  into  Lewiston  run  from 
Washington  street  to  Lisbon  street  over  tracks,  the  cost  of  which 
are  not  included  in  the  above-named  total  of  table  No.  1.  The 
oars  operated  between  Lisbon  street,  in  Lewiston,  and  Mechanic 
Falls  belong  to  the  general  equipment  of  the  respondent.  If  we 
are  to  place  a  fair  value  upon  the  property  which  the  respondent 
is  using  to  carry  passengers  between  Lewiston  and  Mechanic 
Falls,  and  the  cars  of  the  respondent  upon  a  portion  of  that 
journey  are  running  upon  tracks  not  included  in  the  above-named 
total  of  table  No.  1  (such  tracks  being  also  used  by  the  respondent 
in  serving  patrons  not  traveling  towards  Mechanic  Falls),  some 
basis  of  determining  the  proportional  part  of  the  total  value  of 
such  tracks  which  is  properly  to  be  charged  to  the  Mechanic  Falls 
line  investment,  and  properly  to  be  carried  as  such  by  the  com- 
pany for  the  purposes  of  this  case,  must  be  reached. 

Table  No.  2  shows  the  manner  in  which  the  Commission  has 
determined  this  percentage  or  proportion  of  value.  The  distances, 
the  total  car  trips,  the  Mechanic  Falls  trips,  and  the  percentages 
are  accurate;  the  physical  value  in  column  2  may  be  somewhat 
high  owing  to  the  fact  that  this  value  was  reached  from  figures 
given  by  the  company's  engineer  as  taken  from  the  books  of  the 
company,  and  inasmuch  as  the  company  may  place  too  high  a 
value  upon  this  property  other  than  the  Mechanic  Falls  Branch 
in  view  of  the  financial  transactions  between  itself  and  the 
Northern  Construction  company  referred  to,  this  value  may  not 
be  absolutely  accurate. 

We  could  not  reach  an  absolutely  correct  estimate  without  valu- 
ing the  entire  property  of  the  respondent  This  would  involve  a 
very  large  expense,  and  the  figures  shown  in  table  No.  2  are  not 
sufficiently  inaccurate  to  make  any  considerable  difference  in  the 
result  sought.  We  therefore  feel  justified  in  assuming  that  there 
should  be  added  to  the  total  of  table  No.  1  the  following  total  of 
table  No.  2. 
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As  yet,  nothing  has  been  added  for  cars  and  equipment.  To 
arrive  at  a  fair  value  of  such  cars  and  equipment,  it  would  be 
necessary  to  determine  the  original  cost  and  present  value  of  all 
the  equipment  used  by  the  respondent.  The  complainants  did  not 
undertake  such  a  valuation,  and  the  Commission  did  not  deem 
it  necessary  in  view  of  the  fact  that  Mr.  F.  W.  Hulette,  the  engi- 
neer in  the  employ  of  the  road  of  the  respondent^  at  its  request, 
made  a  careful  study  of  this  and  other  matters  involved  in  this 
cause,  and  at  the  hearing  gave  testimony  and  presented  in  tabu- 
lated form  the  result  of  his  study  and  effort  His  examination 
and  cross-examination  leads  us  to  conclude  that  it  will  be  safe  to 
accept  for  present  purposes  his  statements  and  estimates.  He 
arrived  at  the  result  shown  in  table  No.  8,  according  to  his  testi- 
mony, as  follows: — 

"The  cost  of  the  car  bodies,  the  trucks,  and  electrical  equip- 
ment is  taken  from  the  books.  It  is  estimated  that  the  snowplow, 
which  is  used  pn  this  and  another  line,  is  in  service  on  the  Me- 
chanic Falls  line  half  of  the  time  it  is  in  use  anywhere.  The 
mileage  of  the  Mechanic  Falls  line  is  to  the  total  mileage  covered 
by  a  line  car  and  construction  car  11  per  cent'' 

According  to  the  testimony  of  Mr.  Hulette,  there  should  be 
properly  added  to  the  original  cost  of  the  Mechanic  Falls  line 
so  far  obtained,  the  further  sum  of  $16,896.75  as  its  part  of  the 
investment  in  cars  and  car  equipment  as  shown  by  the  following 
table: 

REPORT  NO.  3. 

fnvettment  tin  Cars  and  Cor  Equipment, 

2  elofled  ear  bodies  ; $7,400.00 

3  open  ear  body   2,900.00 

i  snowplow  body 400.00 

11%  of  the  value  of  the  line  car  body    159.50 

11%  of  the  value  of  the  construction   car   body    140.25 

2  lets  of  trucks  and  electrical  equipment  for  closed  cars 4,000.00 

1  set  of  trucks  and  electrical  equipment  for  open  car   1,000.00 

11%  of  line  car  equipment    176.00 

11%  of  oonstniction  car  equipment  220.00 

I  value  of  electrical  equipment  of  plow   500.00 

Total  investment  in  ears  and  equipment   $10»896.75 

Up  to  this  point  we  have  provided  a  track  running  from  Lisbon 
street  to  Mechanic  Falls  and  with  cars  and  car  equipment  suitable 
therefor.  There  is  to  be  added  a  power  station  and  power  to  move 
the  cars,  and  car  houses  and  shops  in  which  to  house  and  repair 
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them.  Mr.  Hulette  submitted  from  the  books  of  the  company 
certain  figures,  but  he  grouped  them  in  such  a  way  in  his  tables 
that  we  preferred  to  make  our  own  groupings.  Mr.  Parker,  our 
chief  accountant,  checked  over  the  figures  of  Mr.  Hulette,  and 
in  his  report  to  us  (marked  in  this  cause  Commission's  exhibit 
No.  1)  makes  the  following  statement  with  reference  to  the 
amount  which,  in  his  judgment,  should  be  added  for  power  sta- 
tion :  ^^It  is  estimated  that  the  cost  of  the  power  station  at  Lewis- 
ton,  from  which  power  for  the  Mechanic  Falls  line  is  furnished, 
is  $50,000.  From  a  list  of  the  cost  of  the  building,  fixtures,  ma- 
chinery, etCL,  compiled  by  Mr.  Beed,  a  former  engineer  of  the 
respondent)  and  including  the  cost  of  such  machinery  as  has  been 
installed  since  Mr.  Beed's  compilation,  it  seems  that  $50,000  rep- 
resents a  fair  value  of  the  station.  Assuming  that  this  is  cprrect^ 
the  only  satisfactory  way  of  determining  what  proportion  of  the 
investment  belongs  to  the  Mechanic  Falls  line  is  to  determine  the 
number  of  kilowatt  hours  (found  to  be  2,754,090  for  the  year 
ending  June  30, 1915)  produced  by  the  Levdston  station,  and  the 
numbeor  used  by  the  Mechanic  Falls  line  (found  to  be  317,186  for 
the  year  ending  June  30,  1915).  It  represents  Hi  per  cent  of 
the  total  production:  11 J  per  cent  of  $50,000  is  $5,750." 

This  we  find  to  be  the  amount  which  should  be  added  for  power- 
station  value. 

As  to  car  houses  and  shops,  the  books  of  the  company  do  not 
give  us  sufficient  information  upon  which  we  can  base  an  accurate 
statement.  The  testimony,  however,  leads  us  to  believe  that  the 
original  cost  of  the  car  house  at  Lewiston  (within  which  certain 
cars  including  the  one  used  on  the  Mechanic  Falls  line  are  housed 
and  repaired)  was  $48,927.64.  Fifteen  cars  are  operated  from 
this  car  house,  one  of  which  is  used  on  the  Mechanic  Falls  line, 
and  one  fifteenth  of  this  value,  or  $3,261.84,  should  be  added  to 
the  Mechanic  Falls  investment. 

At  Turner  is  located  a  car  bam  in  which  is  kept  in  winter  an 

open  car  used  on  the  Mechanic  Falls  line  in  summer,  and  where 

a  snowplow  is  also  kept  when  not  in  use.     It  is  estimated  that 

these  occupy  one  quarter  of  the  available  space,  and  one  quarter 

of  the  value  of  such  car  bam,  $1,500,  should  also  be  added.    This 

amount  of  $375  added  to  the  foregoing  amount  of  $3,261.84 

makes  a  total  for  oar  houses  and  shops  of  $3,636.84.  These 
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several  amounts  added  together  make  a  total  of  $199,781.50, 
which  we  find  to  be  the  original  cost  as  above  defined,  of  the  prop- 
erty used  and  useful  by  the  respondent  in  the  service  of  the  com- 
plainants and  others  traveling  between  Lewiston  and  Mechanic 
Falls. 

Operating  Income  and  Expenses. 

[5]  From  the  books  of  the  company  we  are  able  to  obtain  exact 
figures  as  to  the  income  received  from  the  Medianic  Falls  line 
for  carriage  of  passengers  between  Lewiston  and  Meehanic  Falls 
and  intermediate  points.  This  income  for  the  year  ending  June 
30,  1915,  was  $32,095.35. 

There  should  be  added  to  this  some  amount,  and  for  the  follow- 
ing reasons :  the  Portland,  Gray,  &  Lefwiston  Kailway  (known  as 
the  Portland  &  Lewiston  Interurban)  runs  out  of  Lewiston  over 
the  same  track  from  Lisbon  street  to  Washington  street  and  Minot 
avenue  that  the  Mechanic  Falls  car  runs  on.  We  have  already 
added  to  the  Mechanic  Falls  investm^it  the  amount  of  $7,068.58 
as  its  proportion  of  the  cost  of  this  track.  There  should  be  added 
to  the  income  primarily  obtained  from  passengers  between  Lisbon 
street  and  Meehanic  Falls  a  proportion  of  the  income  which  the 
respondent  receives  from  the  use  of  a  portion  of  the  same  track 
by  the  Interurban  railway.  The  exact  amount  which  the  respond- 
ent receives  for  this  use  of  its  tracks  was  obtained  from  the  books 
of  the  company.  We  have  arrived  at  this  proportion  in  the  man- 
ner shown  in  table  No.  4,  and  determine  this  amount  to  be  $2,- 
143.57,  making  the  total  income  $34,238.92. 

REPORT  NO.  4. 
Apportionment  of  P.  G.  k  L.  Ry.  Income  to  Mechanic  Falls  Line. 


Diatanoe 

^  of  Total 
Distance 

Receipts 
per  Sectloo 

9fcofMech- 
ani   Falls 
Investment 

Total  Rev- 
enue due 
Mechanic 
Falls 

Mftln  BDd  ]Aid(Ue  to  LlBt>OD 

Lisbon  and  Main 

809  ft. 
160  •• 

1.801  " 
868  " 

1.802  " 
2.M8" 
8,2U" 

8.06 
1.49 
17.68 
8.61 
12.96 
29.06 
81.96 

$     MM 

79.86 

960.90 

188.11 

694.56 

1,666.83 

1.718.86 

10.82 
9.62 
6.89 
6.66 
9.66 

17.68 
100.00 

$      17.08 
7.60 

To  Court  and  Main 

61.99 

To  Court  and  Turner 

12.22 

To  Court  and  MJnot 

66.40 

To  Washtogton  and  lilnot 

To  PairvJew  Ave 

274.47 
1,718.86 

Total* 

86,869.16 

62,143.57 
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Operating  Expenses. 

[6]  The  foUowing  expenses  properly  chargeable  to  this  inyest- 
ment  are  found : 

Maintenance  of  way  expenses,  taken  upon  the  propcNrtional  mileage 

basis , $2,4W.8S 

Power  expenses,  taken  on  the  per  car  mile  basis 44^8.04 

Maintenance  of  equipment  expenses,  taken  on  the  per  car  mile 

basis    2A82.34 

Traffic  expenses,  taken  upon  the  car-hour  basis 238.44 

Operation  of  cars  expenses,  taken  upon  the  car-hour  basis 4,530.36 

General  expenses,  taken  upon  the  proportion  of  the  gross  revenue  3,141.71 

Taxes  figured  upon  the  same  basis  as  given  for  the  year  1914  . .  621.67 

Total $17,426.39 

Total    income    $34,238.92 

Total  expenses   17,426.39 

Net  income  $16,812.63 

The  foregoing  results  in  a  claim  by  the  company  that  the  orig- 
inal cost  of  the  entire  property  which  they  are  using  in  the  service 
of  Mechanic  Falls  patrons  is  $199,781.50,  and  if  that  amount  be 
permitted  to  stand  as  the  present  value  of  the  property  which  the 
respondent  is  using  in  the  service  of  the  complainants  undi- 
minished by  any  deduction  for  actual  or  theoretical  depreciation, 
and  if  no  further  amount  be  added  to  operating  expenses  to  take 
care  of  annual  depreciation,  this  net  income  of  $16,812.53  would 
represent  a  return  of  nearly  8^  per  cent. 

[7,  8]  The  company  insists  that  there  should  be  added  to 
operating  expenses  the  following  for  depreciation: 

Track  and  overhead,   3% $4^37.45 

Power   station,    6%    1,072.83 

Car  houses  and  shops,  2i%   90.02 

Total  $6,001.20 

If  this  were  done,  according  to  their  figures,  the  return  upon 
the  investment  would  be  a  trifle  in  excess  of  5  per  cent  In  con- 
nection with  this  claim  of  further  allowance  for  annual  deprecia- 
tion, it  is  interesting  to  note  that  the  company  in  its  report  to  this 
Commission  does  not  carry  any  such  depreciation  account.  The 
only  depreciation  reserve  which  the  company  carries  is  that  pre- 
scribed by  the  Interstate  Commerce  Commission,  to  which  this 
company  reports.  Under  the  Interstate  Commerce  Commission 
rules,  this  railroad  is  obliged  to  carry  depreciation  only  on  equip- 
ment, and  actually  for  the  year  ending  June  30,  1915,  set  aside 
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for  this  purpose  $16,000,  which  its  oflScers  say  is  arrived  at  by  an 
appraisal  of  the  car  equipment  and  an  estimate  of  the  depreciation 
for  the  year. 

Passing  over  this  claim  of  the  company  for  a  moment,  let  us 
see  if  there  is  any  necessity  for  or  justice  in  decreasing  the  orig- 
inal cost  value,  $199,781.50,  by  any  amount  whatever  for  actual 
or  theoretical  depreciation*  Depreciation  is  deferred  mainte- 
nance, and  in  a  case  where  any  public  utility  had  permitted  its 
plant  or  any  substantial  portion  thereof  to  become  insufficient  or 
inadequate  on  account  of  failure  to  properly  maintain  the  same, 
such  condition  would  be  actual  depreciation,  and  should  be  prop- 
erly noticed  by  decreasing  the  original  cost  of  the  property  by 
such  an  amount  as  it  had  actually  depreciated.  This  would  be 
just  and  fair  because  the  company  is  taking  from  the  public  in 
the  form  of  rates,  tolls,  or  charges  certain  money,  and  distribut- 
ing it  to  its  stockholders  in  the  form  of  dividends^  when  a  certain 
portion  of  such  amount  should  be  laid  out  upon  the  property 
in  keeping  it  up  to  as  near  100  per  cent  efficiency  as  possible.  If, 
on  the  other  hand,  a  public  utility  company  is  spending  a  suffi- 
cient amount  each  year  to  properly  maintain  all  of  its  property, 
and  as  a  result  thereof  its  plant  is  rendering  nearly  100  per  cent 
service,  it  would  be  unfair  to  deduct  any  considerable  amount  for 
depreciation,  for  the  reason  that  the  company  would  thereafter 
receive  its  return  upon  this  reduced  value,  and,  being  obliged 
to  charge  and  receive  no  more  than  reasonable  rates  upon  a  fair 
value,  would  never  be  able  to  obtain  a  sufficient  amount  to  place 
and  maintain  its  particular  property  in  proper  and  efficient  con- 
dition. In  the  case  of  a  street  railroad,  its  track,  its  roadbed, 
its  poles  and  wires,  its  car  bams,  shops,  and  power  houses  are 
ordinarily  by  maintenance  kept  in  such  state  of  repair  that  there 
is  never  very  much  actual  depreciation.  Its  equipment  of  cars, 
on  the  other  hand,  necessarily  depreciates,  and  a  certain  reserve 
should  be  maintained  to  care  for  this  depreciation.  As  a  matter 
of  fact,  the  respondent  company  maintains  its  roadbed,  tracks, 
poles,  wires,  car  bams,  and  power  plant  in  excellent  condition ; 
it  maintains  such  a  depreciation  reserve  upon  equipment  as 
satisfies  the  requirements  of  the  Interstate  Commerce  Commis- 
sion. In  the  absence  of  evidence  that  this  is  not  sufficient,  we 
ought  to  be  satisfied,  and,  for  the  reasons  above  stated,  we  do  not 

P.U.R.1916D. 


46  MAINE  PUBLIC  UTILITIES  COMMISSION. 

in  this  particular  case  feel  that  there  should  be  any  deduction 
from  the  above  amount  of  $199,781.50;  and  we  therefore  find 
that  this  amount  is  the  fair  value  of  respondent's  property  used 
and  useful  in  the  service  of  the  public,  as  above  outlined,  such 
value  being  as  of  the  date  of  the  complaint  in  this  case.  And 
inasmuch  as  we  make  no  deductions  from  the  above-named  figure 
representing  original  cost  and  present  value,  we  do  not  allow  any 
additions  to  operating  expenses  for  the  items  of  depreciation 
claimed  by  the  company,  but  do  find  that  the  total  income  of  the 
respondent  from  the  property  having  the  above  value  of  $199,- 
781.60  was  for  the  year  ending  June  30,  1915,  $34,288.92; 
that  the  total  operating  expenses,  with  all  proper  additions  and 
deductions,  was  $17,426.89,  yielding  a  return  of  approximately 
8  J  per  cent. 

[9,  10]  This  per  cent  of  return  we  find  to  be  no  more  than 
fair. 

In  passing,  and  as  this  is  the  first  case  in  which  this  Com- 
mission has  been  required  to  determine  whether  a  specific  rate 
of  return  on  investment  was  reasonable,  something  may,  perhaps, 
be  said  witii  profit  on  the  abstract  question.  At  first  view  it 
may  be  said  that  8^  per  cent  is  a  very  liberal  allowance;  that  a 
figure  more  nearly  like  that  paid  for  ordinary  loans  would  be 
equitable.  We  believe,  however,  that  on  inspection  most  people 
will  agree  that  this  is  not  true. 

So  long,  at  least,  as  the  charge  is  not  greater  than  the  value  of 
the  service,  the  return  should  be  sufficient  to  encourage  the  in- 
vestment of  capital  in  similar  enterprises  where  there  is  a  fair 
demand  for  it.  Unless  this  principle  is  recognized,  the  state 
cannot  expect  the  improved  transportation  facilities  in  its  sec- 
tions not  now, served  by  railroads  and  street  railroads.  Capital- 
ists will  not  invest  their  money  in  enterprises  attended  by  more 
or  less  hazard,  inconvenience,  and  necessity  for  personal  attention, 
unless  there  is  reasonable  hope  of  higher  rate  of  return  than 
they  could  secure  from  usual  investments  in  securities.  This  was 
recognized  in  the  report  of  the  Hadley  Railroad  Securities  Com- 
mission, appointed  by  President  Roosevelt,  in  these  words :  "We 
cannot  secure  the  immense  amount  of  capital  needed  unless  we 
make  profits  and  risks  commensurate.  If  rates  are  going  to  be 
reduced  whenever  dividends  exceed  current  rates  of  interest, 
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inTestOTB  mil  seek  other  fields  where  the  hazard  is  less  or  the  op- 
portunity greater.  In  no  event  can  we  expect  railroads  to  be 
developed  merely  to  pay  their  owners  such  a  return  as  they  could 
have  obtained  by  the  purchase  of  investment  securities  which  do 
not  involve  the  hazards  of  construction  or  the  risks  of  operation." 

It  is  well  known  that  often  in  the  past  these  profits  have  been 
made,  or  expected  to  be  made,  through  the  issue  of  large  amounts 
of  stock  and  bonds  which  did  not  represent  real  money,  followed 
by  their  sale  to  the  public,  or  by  dividends  on  watered  stock.  The 
Utilities  act  denies  the  right  to  measure  values  for  rate-making 
purposes  by  this  kind  of  capitalization,  and  it  is  not  the  purpose 
of  the  faiw,  nor  of  this  Commission  in  its  administration,  to  per- 
mit these  practices  in  the  future.  We  believe  that  it  is  better 
that  money  wisely  invested  and  economically  managed  should 
be  allowed  to  earn  a  rate  that  wiU  encourage  further  development 
of  the  state's  public  utilities,  than  that  it  should  be  accomplished 
by  the  toleration  oi  practices  which  have  not  always  prospered 
financially  just  in  the  proportion  that  they  were  understood  by 
the  public.  And  while  the  Commission  wishes  to  assure  the 
great  army  of  patrons  of  public  utilities  in  this  state  that  it  will 
be  vigilant  in  securing  for  them  adequate  service  at  reasonable 
rates,  it  is  equally  desirous  of  making  it  plain  that  capital  invest- 
ed in  construction,  development,  and  extension,  and  especially 
in  planting  them  in  sections  not  now  served,  will  receive  con- 
sideration sufficiently  favorable  to  make  it  an  object  to  come  here. 
When  we  lose  sight  of  this  duty,  we  become  an  instrument  to  kill 
enterprise,  not  to  regulate  it 

In  arriving  at  our  conclusion  in  this  case,  we  take  into  con- 
sideration the  fact  that  the  present  rate  averages  but  2  cents  per 
mile — 20  cents  for  10  miles  over  a  suburban  line  where  the  short 
hauls  are  comparatively  few.  This  cannot  be  said  to  be  more 
than  the  service  is  worth. 

A  reduction  of  one  zone  to  15  cents,  which  was  suggested  by 
the  complainants,  would,  unless  the  travel  was  greatly  increased, 
entail  more  than  a  loss  of  26  per  cent  of  the  profit  or  return  on 
the  investment.  It  would  decrease  the  gross  income  one  fourth, 
and  the  net  approximately  one  half.  In  other  words,  to  grant  the 
smallest  reduction  suggested  would  reduce  the  return  on  respond- 
ent's investment  to  4  per  cent 
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This  conclusion,  we  have  said,  is  based  on  the  aaeumption  that 
the  reduction  would  not  be  followed  by  a  greatlj  increased  volume 
of  traveL  The  sources  from  which  this  line  now  draws  its 
travel  chiefly  are  that  section  lying  within  the  firsts  or  Lewiston, 
zone  and  Mechanic  Falls,  the  outer  terminus  of  the  line.  A 
reduction  would  not  aflFect  the  first  zone,  because  it  would  still  be 
5  cents.  While  all  will  concede  that  it  would  be  a  benefit  to 
Mechanic  Falls,  it  is  not  probable  that  it  would  greatly  increase 
the  travel,  the  present  rate  being  very  much  less  than  that  charged 
over  either  of  the  railroads  connecting  that  village  with  Auburn 
and  Lewiston. 

We  do  not  wish  to  be  understood  as  committing  ourselves  to 
the  proposition  that  8  per  cent  is  a  reasonable  return  on  money 
invested  in  all  public  utilities.  The  character  of  the  utility, 
the  character  and  density  of  population  of  the  community  in 
which  it  operates,  and  many  other  things,  must  be  taken  into 
consideration.  What  we  do  say  here — and  we  repeat  it  so  that 
there  may  be  no  misunderstanding — is  that  8  per  cent  on  the 
money  actually  invested  in  a  suburban  branch  of  an  electric 
railway  is  not  an  unreasonable  return  when  the  service  is  fur- 
nished at  2  cents  per  mile. 

[11]  It  necessarily  follows  that  there  can  be  no  reduction  of 
the  20-cent  fare  between  Lewiston  and  Mechanic  Falls  (except 
as  hereinafter  provided),  unless  the  respondent  can  either  be  per- 
mitted or  compelled  to  carry  passengers  between  these  two  places 
and  intermediate  points  at  a  rate  which  yields  less  than  a  fair 
return;  and  if  this  can  be  accomplished  at  all,  it  can  only  be 
upon  the  theory  formerly  prevailing,  that  a  street  railway  can 
be  permitted  or  compelled  to  serve  a  portion  of  its  patrons  at  a 
loss  if  it  appears  that  its  business  as  a  whole  is  sufficiently  remu- 
nerative to  warrant  such  carriage  at  a  loss.  We  said  a  moment  ago 
that  this  theory  formerly  prevailed.  We  mean  by  this  that  other 
Commissions,  and  some  courts,  seem  to  have  misunderstood  cer- 
tain decisions  of  the  United  States  Supreme  Court;  but  upon 
March  8,  1915,  the  Supreme  Court  of  the  United  States  handed 
down  three  decisions,  viz.,  IS'orthem  P.  R.  Co.  v.  North  Dakota, 
and  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  North  Dakota, 
236  U.  S.  585,  59  L.  ed.  735,  L.R.A.  — ,  — ,  P.  U.  R.1915C,  277, 

35  Sup.  Ct.  Rep.  429,  Ann.  Cas.  1916A,  1 ;  and  Norfolk  &  W. 
P.U.R.19ieD. 
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R.  Co.  V.  Conley,  236  U.  S.  605,  69  L.  ed.  745,  P.TJ.K.1915C, 
293,  35  Sup.  Ct  Bep,  437.  In  the  first  of  these  cases  the  question 
involved  was  the  validity  of  a  statute  of  North  Dakota  fixing 
maxiiunni  intrastate  rates.  The  legislature  claimed  that  it  had 
the  right  to  fix  the  maxiaxum  rate  on  coal  in  carload  lots,  even 
if  such  maximum  rate  did  require  the  carrier  to  transport  the 
o(unmodil7  at  a  loss  or  for  merely  a  nominal  compaisation,  pro- 
vided that  the  profits  from  the  company's  entire  intrastate  busi- 
ness were  sufficient  to  overcome  this  loss.  The  supreme  court  of 
North  Dakota  upheld  the  validity  of  the  statute,  but  the  Supreme 
Court  of  the  United  States  reversed  the  decision.  Among  other 
language  the  court  used  the  following: 

"The  court,  therefore,  is  not  called  upon  to  concern  itself 
with  mere  details  of  a  schedule,  or  to  review  a  particular  tariff 
or  schedule  which  yields  substantial  compensation  for  the  services 
it  embraces,  when  the  profitableness  of  the  intrastate  business 
as  a  whole  is  not  involved.  But  a  different  question  arises  when 
the  state  has  segregated  a  commodity  or  a  class  of  traffic  and  has 
attempted  to  compel  the  carrier  to  transport  it  at  a  loss  or  without 
substantial  compensation,  even  though  the  entire  traffic  to  which 
the  rate  is  applied  is  taken  into  account.     .     •     . 

'frequently  attacks  upon  such  rates  have  raised  the  question 
as  to  the  profitableness  of  the  entire  intrastate  business  under  the 
state's  requirements.  But  the  decisions  in  this  class  of  cases 
[citing  numerous  cases]  furnish  no  ground  for  saying  that  the 
state  may  set  apart  a  commodity  or  a  special  class  of  traffic,  and 
impose  upon  it  any  rate  it  pleases,  provided  only  that  the  return 
from  the  entire  intrastate  business  is  adequate." 

Applying  this  principle  to  the  case  under  discussion,  we  feel 
that  the  same  court  would  hold  that  this  Commission  would  have 
no  authority  to  compel  this  respondent  to  carry  passengers  upon 
the  Mechanic  Falls  line  at  either  a  loss  or  at  less  than  a  fair 
return  merely  because  its  business  as  a  whole  was  profitable,  and 
would  not  materially  suffer  on  account  of  the  loss  or  the  receipt  of 
less  than  a  fair  return  from  the  services  to  Mechanic  Falls 
patrons. 

What  we  have  just  said  should  not  be  understood  as  in  any 
way  clashing  with  our  decision  in  Irish  v.  Lewiston,  A.  &  W. 
Street  R.  Co.  F.  C.  14,  decided  March  17,  1915  [P.U.R.1915B, 
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355].  In  that  case  no  question  of  fares  was  involved,  the  sole 
question  relating  to  the  running  of  a  car  out  to  Turner  at  10 :30 
p.  M.  instead  of  at  9 :30.  The  company  objected  on  the  ground 
that  the  running  of  this  car  would  create  additional  expense,  and 
in  the  judgment  of  the  company  there  would  be  no  added  revenue. 
The  complainants  claimed  that  if  this  car  was  run  an  hour  later 
than  formerly,  the  accommodation  would  be  such  that  the  amount 
of  travel  would  result  in  increased  revenue.  We  held  that  the 
company  was  bound  to  give  adequate  service  at  a  fair  prioe,  and 
that  the  company's  fear  of  loss  ought  not  to  prevent  the  trying 
out  of  the  experiment  of  a  late  car  as  suggested  by  the  complain- 
ants. In  other  words,  it  was  our  view  that  the  company,  having 
accepted  a  charter  from  the  legislature,  was  bound  to  render  prop- 
er service,  and  that  in  the  particular  case  then  under  considera- 
tion, it  appearing  that  the  company's  business  as  a  whole  was 
yielding  a  fair  return,  it  made  no  difference  if  this  particular 
car  did  not  pay,  for  the  reason  that  the  nmning  of  the  car  was,  in 
our  judgment,  a  necessary  part  of  that  adequate  service  which 
the  company  was  required  to  render.  It  will  be  readily  seen  that 
the  above  proposition  is  entirely  different  from  the  one  involved 
in  the  case  at  bar,  where  the  company  is  rendering  adequate  serv- 
ice at  a  price  no  greater  than  is  fair,  in  our  judgment,  and  where 
the  complainants,  merely  because  the  business  as  a  whole  is  pros- 
perous, request  us  to  require  the  company  to  carry  passengers 
on  this  particular  line  at  a  loss  or  at  a  compensation  less  than 
fair.  Attention  is  directed  to  the  fact  that  in  the  Irish  case,  above 
referred  to,  we  were  careful  not  to  make  a  final  order,  but  insisted 
that  the  company  should  temporarily  run  this  late  car,  and  it  is 
interesting  to  note  that  within  six  months  of  the  date  of  our  order 
the  company  requested  us  to  make  this  temporary  arrangement 
permanent^  reporting  that  tibe  experiment  had  proved  succesft- 
ful,  so  that  it  ultimately  transpired  that  we  were  not  requiring 
the  company  to  carry  passengers  at  a  loss  or  at  a  rate  that  would 
yield  less  than  a  fair  return. 

[12,  13]  The  complainants  insist  that  because  the  respondent 
carries  passengers  upon  other  branches  a  much  longer  distance  for 
5  cents  than  it  transports  passengers  upon  the  Mechanic  Falls 
line,  this  shows  a  discrimination  and  inferential  proof  that  the 

road  could  and  ought  to  afford  to  extend  its  fare  limits  on  the 
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Mechanic  Falls  brandL  Some  evidence  was  introduced  with 
reference  to  the  length  of  fare  limits  and  the  charge  for  transpor- 
tation made  by  the  respondent  on  two  or  three  other  branches. 
This  evidence,  however,  was  very  meager,  and  no  effort  was  made 
to  show  the  conditions  existing  upon  these  other  branches,  the 
density  of  population,  the  amount  of  traffic,  or  any  of  the  facts 
which  would  be  so  essential  and  necessary  in  making  a  compari- 
son of  value.  But  assuming  that  it  is  our  duty  to  somewhat  dis- 
cuss this  claim,  we  have  but  to  call  attention  to  some  well-known 
facts  of  general  application  which  no  doubt  obtain  upon  the 
respondent's  road.  It  oftentimes  occurs  that  5  or  6  miles  out 
from  a  large  city  there  exists  either  a  substantial  town  or  a  some- 
what large  settlement,  between  which  and  the  large  city  the 
growth  is  somewhat  rapid  and  continuous.  It  is  the  duty  of  the 
railroad  (and  no  doubt  its  performance  contributes  to  the  pros- 
perity of  the  railroad)  to  carry  passengers  as  far  for  a  sii)gle 
fare  as  the  volume  and  continuity  of  the  traffic  warrants.  It  is 
in  this  way  that  many  of  our  suburban  communities  have  been 
built  up,  and  the  resultant  profit  to  our  electric  roads  has  been 
substantial  and  of  the  character  that  shows  a  steady  increase. 
If  a  car  upon  practically  every  trip  can  be  well  filled,  the  gross 
revenue  of  the  company  warrants  a  fairly  long  fare  limit.  The 
situation  presented  is  much  the  same  as  shown  by  experience  in 
cities  where  each  car  upon  its  entire  journey  is  practically  full, 
and  where  along  its  course  some  passengers  after  a  Very  short 
ride  are  getting  off  and  others  immediately  taking  their  places 
and  are  paying  additional  fares.  An  entirely  different  situation 
is  presented,  however,  where  an  electric  road  runs  10  miles  out 
of  the  city,  and  has  at  the  end  of  the  route  a  somewhat  small  town 
from  which  come  patrons  of  the  road  for  the  early  morning,  the 
noon,  and  the  supper-time  car,  and  where  the  other  cars  receive 
but  little  patronage;  and  where  also  intervening  between  that 
town  and  the  larger  city  are  only  one  or  two  very  smair  settle- 
ments, and  here  and  there  a  residence,  until  a  point  within  three 
and  a  half  miles  of  the  city  is  reached,  from  which  point  into 
the  city  and  out  of  the  city  to  which  point,  considerable  traffic  is 
obtained. 

In  these  last-named  circumstances  (and  they  are  the  ones  occur- 
ring in  the  Mechanic  Falls  situation)  an  electric  railway  has  a 
P.U.R.1916D. 
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rig^t  to  fix  ita  fare  limits  with  a  reasonable  referenoe  to  Ae 
voluine  of  travel  and  the  residential,  the  business,  and  the  terri* 
torial  conditions  along  a  given  route.  Necessarily,  conditions 
vary  on  each  branch  of  an  electric  railway,  and  no  person  can 
sanely  insist  that  fares  and  fare  limits  on  any  two  branches  must 
be  the  same  where  none  of  the  existing  conditions  are  the  same  or 
even  similar.  In  the  pending  case,  in  the  absence  of  any  showing 
of  a  similarity  of  conditions  on  the  Mechanic  Falls  branch  and 
the  Lewiston,  Bath  &  Brunswick  branch,  we  cannot  and  do  not 
compare  the  fare  limits  and  rate  of  fares  on  the  latter  with  the 
former. 

[14]  The  respondent,  in  justifying  the  20-cent  fare  from  Lew- 
istpn  to  Mechanic  Falls,  calls  attention  to  the  distance  (10,18 
miles),  and  insists  that  no  carrier  can  profitably  carry  passengers 
for  less  than  2  cents  a  mile,  and  also  calls  attention  to  the  steam 
railroad  mileage  rates  of  2^  and  2^  cents  per  mile.  This  may  be 
so.  We  do  not  decide.  We,  however,  know  that  no  electric  rail- 
road has  made  any  attempt  whatever  to  carry  this  principle  into 
universal  effect  on  its  main  or  branch  lines  in  this  state.  If 
the  principle  is  correct  and  fair,  the  companies  should  make  the 
attempt  to  inaugurate,  standardize,  and  apply  it  We  should  not 
be  asked,  in  the  first  instance,  to  put  it  into  effect  on  a  compara- 
tively short  branch  when  we  know  the  railway  itself  is  not  recog- 
nizing the  principle  on  its  other  branches.  Very  likely  the  elec- 
tric railways  in  the  state  can  profitably  devote  some  time  to  a 
study  of  their  fares  and  fare  limits,  and  do  away  with  some  seem- 
ing inequalities,  and  remove  the  cause  of  some  con^derable  criti- 
cism. But  this  is  an  operative  problem  for  the  railways,  and  not 
a  regulative  one  (in  the  first  place)  for  this  Commission. 

[15]  In  connection  with  the  20-cent  fare  in  the  pending  case, 
the  respondent  calls  attention  to  the  fact  that  each  passenger, 
upon  arriving  in  Lewiston,  has  the  right  to  receive  a  transfer 
entitling  him  to  ride  without  further  payment  to  the  end  of  the 
first  fare  limit  on  any  of  the  branches  of  respondent's  railway  out 
of  Lewiston.  Counsel  for  complainants  claims  that  this  privi- 
lege is  of  no  value  to  the  great  majority  of  the  patrons  of  the 
Mechanic  Falls  line  for  the  reason  (as  claimed)  that  nearly  all 
such  patrons  leave  the  car  before  it  reaches  Lewiston.     On  the 

other  hand,  the  company  showed  at  the  hearing  that  during  the 
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jear  1914  there  were  issued  to  the  patrons  of  the  Mechanic  Falls 
line  34,816  transfers.  This  is  a  very  substantial  use,  and  the 
transfer  privilege  is  universally  recognized  as  being  an  impor- 
tant one  and  one  which  means  to  the  patrons  5  cents,  which  with- 
out the  transfer  would  be  paid  in  cash.  It  makes  the  Mechanic 
Falls  line  just  so  much  longer;  it  enables  a  person  coming  from 
Mechanic  Falls  to  go  to  the  door  of  the  store  or  house  which  19 
his  destination;  and  nearly  35,000  people  made  use  of  it  in 
1914.  As  in  duty  bound,  we  have  given  it  careful  consideration 
and  full  weight  in  this  matter. 

Having  determined  that  the  20-cent  fare  cannot  be  materially 
reduced,  we  now  come  to  a  consideration  of  the  two  other  im- 
portant matters  in  this  case,  viz.,  the  location  of  the  fare  limits, 
and  the  crowded  condition  of  the  cars  at  certain  hours  of  the  day. 

Fare  Limits. 

[16,  17]  No  single  problem  in  the  matter  of  transportation  on 
electric  railroads  is  more  perplexing  to  the  management  of  the 
road,  or  more  annoying  to  patrons  along  the  route,  than  the  loca- 
tion of  the  fare  limits,  or  "fare  zones,"  as  they  are  called.  It  is 
axiomatic  to  state  that,  of  necessity,  there  must  be  upon  the 
face  of  the  earth  a  point  to  which  the  payment  of  a  single  fare 
will  carry  a  passenger.  The  location  of  this  point  will  inevitably 
inconvenience  some  people.  A  house  may  be  no  more  than  a 
hundred  feet  beyond  a  fare  limit;  its  occupant  urgently  insists 
that  the  limit  be  extended  to  include  him ;  if  so  extended,  it  may 
happen  that  there  is  another  house  a  hundred  feet  beyond,  and 
this  man  also  demands  consideration.  And  so  on,  without  limit. 
It  follows  that  somebody  must  be  disappointed,  some  house  must 
be  just  outside  the  limit.  The  railroad,  in  fixing  fare  limits, 
cannot  be  absolutely  controlled  solely  by  the  desire  and  conven- 
ience of  a  particular  patron.  Distance,  while  an  important  factor, 
cannot  always  govern.  Other  matters  must  be  taken  into  account. 
In  fixing  the  firai;  fare  limit  out  of  Lewiston  on  this  branch,  at- 
tention should  be  given  to  the  limit  of  an  important  village  or 
settlement  3  or  4  miles  out.  This  has  been  done  in  the  pending 
case.  Three  and  one-third  miles  from  the  Lisbon  street  startins: 
point  is  the  first  fare  limit.    The  evidence  show^s  that  fully  45  per 

cent  of  the  entire  traffic  on  this  line  is  within  this  first  zone.  It 
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is  logical,  territorially ;  in  practice  it  is  fair ;  and  no  witness  comr 
plained.  We  approve  of  this  first  limit,  and  it  will  be  continued 
until  further  oruer. 

As  to  the  other  limits,  the  complaints  are  many  and  bitter. 
The  company,  in  justifying  the  location  of  the  remaining  limits, 
says  that  it  has  equally  divided  the  distance  between  the  first  zone 
and  Mechanic  Falls,  viz.,  2.235  miles,  2.32  miles,  and  2.315  miles. 
The  complainants,  while  not  disputing  the  territorial  equality  of 
the  division,  say  that  this  claim  of  fairness  is  apparent,  but  not 
real.  They  say  that  the  second  limit  ends  at  a  ^^hole  in  the 
ground," — a  place  where  nobody  lives,  where  no  roads  converge, 
where  patrons  to  take  the  car  must  necessarily  walk  half  a  mile 
or  more  to  take  the  car.  They  say  that  the  third  zone  ends  in  a 
"rabbit  warren,"  a  desolate,  unfrequented  place  where  nobody 
lives,  where  there  is  no  waiting  room,  no  place  to  put  teams,  no 
converging  roads, — nothiiig  except  an  imaginary  line  which  the 
company  has  fixed  for  its  own  convenience  without  regard  to  any 
conditions  which  ought  to  control  in  the  proper  service  of  the 
public.  The  evidence  presented,  and  a  study  of  the  matter,  con- 
vinces us  that  the  protest  of  the  complainants  has  merit  For 
instance,  Minot  Comer  and  Hackett's  Mills  are  about  f  of  a  mile 
apart.  Each  is  a  place  where  several  roads  from  near-by  terri- 
tory converge.  At  the  former  is  located  a  postoffice ;  at  the  latter 
is  a  thriving  industry  and  a  substantial  nest  of  homes.  Either  of 
these  places  is  a  natural  point  to  put  up  the  teams  of  persons  who 
are  to  take  the  cars  for  Lewiston  or  Mechanic  Falls.  The  second 
limit  out  of  Lewiston  is  located  half  a  mile  from  Minot's  Comer 
toward  Lewiston.  This  means  that  a  person  coming  to  Minot's 
Comer  along  any  of  the  crossroads  (and  who  leaves  his  team  at 
the  comer)  must  walk  half  a  mile  toward  Lewiston,  take  the  car, 
and  pay  10  cents,  or  take  the  car  at  the  comer  and  pay  15  cents, 
5  cents  of  which  is  for  this  first  half  mile.  Further,  the  third 
limit  is  about  a  mile  beyond  Hackett's  Mills  toward  Mechanic 
Falls,  so  that  if  a  person  who  desires  to  go  to  Mechanic  Falls  puts 
his  team  up  at  Hackett's  Mills,  his  fare  is  10  cents,  5  cents  of 
which  he  is  obliged  to  pay  for  the  first  mila  Each  of  these  situa- 
tions is  the  subject  of  complaint,  and  in  our  judgment  each  com- 
plaint is  justified.  We  fully  realize  that  no  hard  and  fast  rule 
can  be  laid  down  as  to  the  location  of  fare  limits.    Each  case  must 
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be  decided  according  to  its  peculiar  conditions  as  well  as  dis- 
tances. The  public  is  entitled  to  be  convened  as  well  as  served, 
paying  for  that  convenience  a  fair  price.  In  determining  what 
is  fair  to  the  public,  we  must  not  forget  the  company.  If  we 
attempt  to  make  the  fare  on  any  branch  line  too  low,  we  not 
only  punish  the  railway  which  is  furnishing  the  service,  but  we 
fall  into  a  grievous  and  costly  error.  We  mean  by  this  that 
there  are  in  Maine  to-day  very  many  communities,  10  or  20 
miles  from  a  city  or  large  town,  which  are  at  present  unserved 
by  any  steam  or  electric  railroad.  These  communities  desire  and 
need  service.  The  natural  way  to  obtain  the  same  is  through  the 
extension  of  an  existing  electric  railway.  Such  extension  will 
be  made  if  a  fair  and  decent  return  upon  investment  seems  prob- 
able, either  at  once  or  in  the  future.  If  this  Commission  adopts 
a  policy  so  narrow  and  unfair  as  to  make  it  certain  that  capital 
invested  in  electric  railway  extensions  will  receive  far  less  return 
than  will  the  same  capital  otherwise  invested,  railway  extensions 
will  stop,  isolated  communities  will  remain  isolated,  and  their 
people,  who  might,  at  a  somewhat  high  rate  (comparatively 
speaking)  ride  to  town  or  city  in  fast  moving,  comfortable  cars, 
will  continue  to  make  the  long,  tedious  journey  by  team.  There 
should  be  an  attitude  of  fairness  on  the  part  of  each  company; 
there  should  also  be  maintained  upon  the  part  of  the  traveling 
public  the  same  attitude.  This  Commission,  in  the  performance 
of  its  duty,  must  be  neutral;  it  cannot  take  sides.  We  shall 
make  some  mistakes,  and  in  these  circumstances  may  deserve  the 
censure  that  will-surely  come.  We  shall  at  other  times  be  exactly 
right  and  please  nobody ;  this  is  fate.  We  shall  at  all  times  at* 
tempt  to  do  exact  justice  as  the  only  method  of  fulfilling  our 
oath  of  office. 

In  the  pending  case  we  cannot  approve  of  the  fare  limits  and 
fares  as  they  now  exist.  The  first  limit  out  of  Lewiston  should 
not  be  disturbed.  From  Mechanic  Falls  towards  Lewiston  there 
should  be  a  fare  limit  at  Hackett's  Mills.  This  leaves  the  terri- 
tory between  these  two  limits  to  either  constitute  a  single  fare 
limit,  or  to  be  divided  in  such  a  manner  as  fairness  to  all  parties 
seems  to  require.  The  first  fare  limit  out  of  Lewiston  yields  the 
company  6  cents,  and  if  the  remaining  territory  should  be  di- 
vided into  two  zones  only,  it  is  apparent  that  the  fare  to  yield 
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the  company  approximately  20  cents  for  the  10  mile  run  from 
Lewiston  would  have  to  be  about  7  cents  in  each  of  the  last  two 
zones.  We  feel  that  8  cents  is  the  proper  charge  to  be  made  for 
the  ride  between  Mechanic  Falls  and  Hackett's  Mills.  As  to  the 
territory  between  the  Mills  and  the  first  limit  out  of  Lewiston, 
the  situation  is  this:  For  some  years  patrons  of  the  railroad 
coming  out  of  Lewiston  have  been  accustomed  to  ride  to  the  point 
where  the  second  fare  limit  is  now  located,  for  10  cents.  If  we 
abolish  this  limit  and  fix  Hackett's  Mills  as  the  second  limit, 
with  a  fare  of  7  cents  within  this  limit,  these  same  patrona  who 
have  been  paying  10  cents  will  necessarily  pay  12  cents  for  the 
same  ride.  This  would  not  be  fair  to  them,  and  so  we  conclude 
that  the  second  fare  limit  out  of  Lewiston  ought  to  remain  where 
it  now  is  and  the  fare  of  5  cents  continued ;  and  that  the  fare 
within  the  limit  between  the  end  of  this  second  zone  and  Hackett's 
Mills  should  be  2  cents.  The  practical  result  of  this  arrangement 
will  be  as  follows:  Patrons  going  to  or  from  Lewiston  will 
receive  the  same  treatment  at  the  same  price  as  formerly.  A 
patron  taking  a  car  at  Hackett's  Mills  for  Lewiston  pays  12 
cents  instead  of  the  existing  fare  of  16  cents,  a  reduction  of  20 
per  cent.  A  patron  taking  a  car  at  Hackett's  Mills  for  Mechanic 
Falls  will  pay  8  cents  instead  of  10,  a  reduction  of  20  per  cent. 
At  the  same  time  the  company  will  receive  for  through  passengers 
the  same  amount  as  it  is  now  receiving,  except  in  the  case  of 
the  holders  of  strip  or  book  tickets  shortly  to  be  referred  to.  This 
reduction  may  seem  greater  than  the  company  ought  to  be  sub- 
jected to.  The  evidence  in  the  case,  however,  leads  us  to  believe 
that  the  travel  from  Hackett's  Mills  to  Mechanic  Falls  will  be  ma- 
terially increased  because  of  this  reduction.  A  number  of  wit- 
nesses testified  that  they  and  others  of  whom  they  know  refrained 
from  making  frequent  trips  on  account  of  the  expense ;  and  that  if 
the  second  fare  limit  was  placed  at  the  Mills  (where  teams  could 
be  put  up)  many  living  along  the  roads  leading  to  the  mills  would 
make  shopping  or  pleasure  trips  to  Lewiston  or  Mechanic  Falls, 
where  now  they  drive  to  the  Falls  or  make  infrequent  trips  to 
Lewiston.  But  realizing  the  possibility  of  error  on  our  part  in 
making  this  reduction,  we  shall  provide  in  our  order  that  this 

case  may  be  reopened,  after  one  year,  on  petition. 
P.U.R.19ieD. 
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Strip  or  Booh  Tickets. 

[18,  19]  The  published  schedules  of  the  respondent  company 
provide  that  it  will  sell  strip  tickets  good  for  eleven  5-cent  rides 
for  50  cents.  This  practice  will  not  be  disturbed  by  the  order  in 
this  case.  The  company  also  states  in  its  schedules  that^  ^^commu- 
tation tickets  in  books  of  60  coupons  good  for  bearer,  limited  to 
sixty  days  from  date  of  sale,  between  Lewiston  and  Mechanic 
Palls,"  will  be  sold  for  $9.  The  complainants  contend  that  this 
provision  is  of  but  little  use' to  parties  in  Mechanic  Falls,  and  for 
two  reasons :  Firsts  that  only  a  relatively  few  persons  have  use 
for  a  ticket  which  requires  the  holder  to  ride  from  Mechanic  Falls 
to  Lewiston  and  back  each  week  day;  and,  second,  that  $9  is  a 
considerable  cash  investment  for  the  ordinary  workingman  to 
make  at  one  time.  The  sale  by  the  company  of  this  60-ride  book 
for  $9  results  in  the  fare  between  Mechanic  Falls  and  Lewiston 
being  15  cents  instead  of  20,  the  regular  charge,  to  persons  who 
do  not  have  such  a  book.  It  also  results  in  the  holder  of  such 
book  losing  whatever  unused  rides  there  may  be  in  his  book  at 
the  end  of  sixty  days'  period.  We  feel  that  books  or  strip  tickets 
should  be  issued  for  patrons  of  the  line  between  Mechanic  Falls 
and  Lewiston,  entitling  the  holder  to  as  small  a  number  as  12 
rides  at  the  15-cent  rate,  such  tickets  or  books  to  be  good  for  one 


There  are  also  to  be  issued  24,  36,  and  48  ride  tickets  or  books ; 
the  24-ride  book  being  good  for  two  weeks,  the  36-ride  book  for 
three  weeks,  and  the  48-ride  book  for  four  weeks.  It  may  be  sug- 
gested that  these  tickets  or  books  ought  to  be  good  for  an  unlim- 
ited period  of  time  until  used,  but  this  we  feel  would  not  meet  the 
requirements  of  the  situation  with  fairness  to  all  parties.  These 
tickets  will  be  workingmen's  tickets,  to  be  used  by  persons  who 
make  regular  trips  between  Mechanic  Falls  and  Lewiston  and 
return  each  day.  It  would  cost  such  a  person  paying  the  regular 
20-cent  fare  $2.40  a  week,  where  at  the  reduction  to  15  cents  it 
will  cost  him  but  $1.80,  a  saving  of  60  cents.  Such  a  person  could 
lose  four  rides  and  still  be  paying  no  more  than  he  would  if  he 
paid  the  regular  through  fare.  We  therefore  feel  that  these  re- 
duced rate  tickets,  being  designed  for  the  use  of  persons  custom- 
arily making  the  round  trip  each  day,  should  be  limited  in  their 
?.ui.1916D. 
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use  to  a  period  of  time  within  which  the  ticket  would  be  used  up 
by  a  round  trip  each  day.  This  matter  will  be  taken  care  of  in 
our  order. 

Crowded  Cars  During  Rush  Hours. 

[20]  It  appears  that  certain  cars  in  the  morning  and  evening 
are  crowded,  and  that  on  those  trips  certain  passengers  have  to 
stand  for  a  considerable  portion  of  the  journey.  This  is  so  every- 
where. When  people  start  for  their  work  in  the  morning,  and 
when  they  return  to  their  homes  at  night,  transportation  facili- 
ties are  taxed  to  the  limit,  and  beyond  the  limit.  This  situation 
has  been  the  problem  and  bugbear  of  all  Public  Utilities  Com- 
missions, railroad  oiBcials,  boards  of  trade,  and  other  bodies  of 
citizens.  To  put  on  an  extra  car  requires  a  motorman  and  con- 
ductor, a  car,  the  wear  on  same,  power  to  run  it,  etc.  The  re- 
spondent company  runs  an  extra  car  to  Minot's  Corner  to  accom- 
modate those  who  work  in  the  shoe  factories.  As  to  just  what 
further  ought  to  be  done,  we  are  not  entirely  clear.  We  are  now 
engaged  in  making  a  state-wide  study  of  the  "rush  hour''  prob- 
lem. Until  this  study  is  completed,  we  prefer  not  to  make  any 
order  in  this  case  as  to  the  relief  of  any  overcrowded  condition  of 
cars.  We  recommend  that  the  morning  and  evening  extra  car 
referred  to  be  rnn  to  Hackett's  Mills  after  the  new  fare  limit  is 
established  at  this  point. 

And  now,  after  full  hearing  and  mature  consideration  in  this 
matter  of  E.  O.  Butler  et  al.  v.  Lewiston,  Augusta,  &  Waterville 
Street  Railway,  it  is 

ORDERED,  ADJUDGED,  AND  DECREED. 

First:  That  until  further  order  the  first  fare  limit  out  of 
Lewiston  on  the  so-called  Mechanic  Falls  branch  of  respondent's 
railway  shall  be  and  continue  at  the  same  point  and  embrace  the 
same  distance  as  now  established  and  embraced  by  respondent's 
practice  and  schedule ;  and  that  the  fare  to  be  charged  to  and  paid 
by  a  passenger  traveling  within  such  limit  shall  be  6  cents,  except 
that  the  respondent  company  may  continue  its  practice  of  selling 
strip  tickets  entitling  the  passenger  to  eleven  5-cent  rides  for 
60  cents. 

Second:    That  until  further  order,  the  second  fare  limit  on 

said  branch  shall  be  and  continue  to  be  at  the  same  point  and 
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embrace  the  same  distance  as  now  established  and  embraced  by 
respondent's  practice  and  schedule;  and  that  the  fare  to  be 
charged  to  and  paid  by  a  passenger  traveling  within  snch  limit 
shall  be  5  cents,  except  that  the  same  practice  of  selling  strip 
tickets  as  mentioned  in  paragraph  1  of  this  order  may  be  con- 
tinued. 

Third:  That  until  further  order,  the  third  fare  limit  on 
said  branch  shall  extend  from  said  second  flare  limit  to  Hackett's 
Mills,  so-called,  and  that  the  fare  charged  to  and  paid  by  a 
passenger  traveling  within  said  limit  shall  be  2  cents. 

Fourth:  That  until  further  order,  the  fourth  fare  limit  on 
said  branch  shall  extend  from  said  Hackett's  Mills  to  the  end 
of  said  respondent's  line  in  Mechanic  Falls;  and  that  the  fare 
charged  to  and  paid  by  a  passenger  within  said  limit  shall  be 
8  cents,  except  in  the  case  of  a  holder  of  a  strip  or  book  ticket 
referred  to  in  paragraph  6  hereof. 

Fifth :  That  said  respondent  shall  issue,  on  application  there- 
for, strip  or  book  tickets  entitling  the  holder  to  12,  24,  36,  or  48 
rides  (as  the  applicant  may  request)  between  Mechanic  Falls  and 
Lewiston,  in  either  direction,  and  charge  and  receive  in  payment 
for  said  tickets  at  the  rate  of  15  cents  for  each  such  ride  between 
Mechanic  Falls  and  Lewiston,  in  either  direction,  such  strip 
or  book  tickets  to  entitle  the  holder  to  the  following  accommoda- 
tion, viz.:  The  12-ride  ticket  to  entitle  the  holder  to  12  rides  in 
either  direction  between  Mechanic  Falls  and  Lewiston,  within 
seven  days  of  the  time  when  such  ticket  is  issued;  the  24-ride 
ticket  to  entitle  the  holder  to  24  rides  in  either  direction  between 
Mechanic  Falls  and  Lewiston  within  two  weeks  of  the  date  when 
such  ticket  is  issued ;  the  36-ride  ticket  to  entitle  the  holder  to  36 
rides  between  Lewiston  and  Mechanic  Falls  in  either  direction 
within  three  weeks  from  the  time  when  such  ticket  is  issued; 
and  the  48-ride  ticket  to  entitle  the  holder  to  48  rides  between 
Lewiston  and  Mechanic  Falls  in  either  direction,  within  four 
weeks  of  the  time  when  such  ticket  is  issued. 

Sixth :  If  the  company  issues  strip  tickets  entitling  the  holder 
to  eleven  6-cent  rides  for  50  cents,  each  of  said  tickets  shall  be 
r^arded  as  cash  to  the  amount  of  5  cents  within  any  of  the  lim- 
its between  Lewiston  and  Mechanic  Falls. 

Seventh :    That  said  respondent  shall  comply  with  this  order 
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within  thirty  days  of  the  date  hereof,  making  within  such  time 
any  changes  in  its  schedule  of  rates  which  compliance  herewith 
makes  necessary. 

Eighth:  Authority  is  hereby  given  and  reserved  to  reopen 
this  cause,  either  on  petition  or  on  motion  of  this  Commission,  at 
any  time  after  one  year,  for  modification  of  the  foregoing  orders 
or  any  of  them. 

Oiven  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  28th  day  of  March,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves^  Wm. 
B.  Skelton,  Chas-  W.  Mullen. 


MASSACHUSETTS  BOARD  OF  GAS  ANH  SliECTRIC  LIGHT 
COMMISSIONERS. 

RE  GLOUCESTEK  GASLIGHT  COMPANY. 

Security    issues -^  Capital    stocH '^  Re  funding    indebtedness -^  SeVinp 
pHoe. 

The  selling  price  of  new  capital  stock  isBiied  to  pay  5i  per  cent 
notes  held  by  a  corporation  owning  all  the  original  stock  was  fixed  at 
160  rather  than  125,  where  it  appeared  that  the  company  had  been  pay- 
ing dividends  at  the  rate  of  12  per  cent,  and  it  was  reasonable  to  aa- 
sume  that  the  stock  would  receive  at  the  issue  price  proposed  by  the 
company  a  return  considerably  in  excess  of  the  cost  of  carrying  the 
debt. 

[March  27,  1016.] 

Application  for  approval  of  an  issue  of  $117,000  additional 
capital  stock  of  the  par  value  of  $50  a  share  to  be  sold  at  $62.50 
a  share  for  payment  of  the  floating  indebtedness  incurred  in  the 
enlargement  of  the  plant  and  extension  of  the  distributing  system 
and  for  proposed  enlargements  and  extensions ;  order  approving 
issue  of  1,300  shares  of  new  capital  stock  of  par  value  of  $50 
each  to  be  sold  at  $75  a  share;  proceeds  of  1,180  shares  to  be 
applied  to  the  payment  of  outstanding  promissory  notes,  and  the 
proceeds  of  120  shares  to  the  payment  of  the  costs  of  additions 
to  plant  made  after  October  26,  1915. 

Appearances :    Guy  W.  Cox  for  the  petitioner. 

By  the  Board :    This  is  an  application  by  the  Olouoester  Oaa- 
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light  Company  for  the  approval  of  an  issue  of  additional  capital 
stock  of  the  par  value  of  $117,000  for  the  payment  of  the  float- 
ing indebtedness  of  the  company  incurred  in  the  enlargement  of 
its  plant  and  extensions  of  its  distributing  system,  and  also  for 
further  proposed  enlargements  and  extensions  thereof. 

The  last  approval  of  stock  for  this  company  was  on  December 
7,  1903,  and  provided  fimds  to  the  amount  of  $90,000  to  take 
care  of  its  floating  debt  of  $75,000  outstanding  on  October  30, 
1903,  and  for  future  additions  to  its  property.  Considerably 
more  than  this  balance  was  subsequently  expended  upon  its  plant 
out  of  surplus  earnings  and  borrowed  money,  and  by  June  30, 
1910,  another  floating  debt  of  $23,600  had  been  created  there- 
for. In  the  fall  of  that  year  the  present  owners  acquired  con- 
trol of  the  company,  and  between  June  30,  1910,  and  October  26, 
1915,  the  further  expenditures  upon  the  plant  aggregated  sub- 
stantially $65,000.  The  company  had  outstanding  on  the  last- 
named  date  promissory  notes  to  the  amount  of  $108,000,  a  part 
of  which,  however,  appear  to  have  been  issued  to  provide  money 
for  the  payment  of  dividends  declared  since  June  80,  1910. 
Moreover,  during  the  last-named  period,  by  reason  of  the  divi- 
dends paid,  no  earnings  have  been  available  for  depreciation  aside 
from  current  repairs  and  renewals.  Certain  street  extensions 
about  to  be  made  at  the  time  the  application  was  filed  were  esti- 
mated to  cost  $9,000. 

The  directors  of  the  company  have  fixed  $62.50  a  share  (on 
a  par  value  of  $50)  as  the  price  at  which  the  new  shares  shall  be 
offered  to  the  stockholders.  In  1908  the  market  value  of  the 
stock  then  approved  was  determined,  as  required  by  law,  to  be 
$90  a  share,  and  was  offered  to  and  taken  by  the  stockholders  at 
that  price.  The  company  was  then  earning  and  paying  dividends 
at  the  rate  of  12  per  cent  a  year.  Since  1903  its  regular  divi- 
dends have  continued  at  the  same  rate,  save  during  the  years 
1905,  6  and  7,  when  but  10  per  cent  was  paid.  The  two  extra 
dividends  which  have  been  paid  since  1910,  aggregating  15  per 
cent,  may  be  disregarded  in  the  discussion  of  the  price  of  the 
stock  because  not  earned.  In  1910  the  stock  was  acquired  by  its 
present  owners,  the  Massachusetts  Lighting  Companies,  a  volun- 
tary association  issuing  without  any  public  supervision  its  own 
common  and  preferred  shares  based  chiefly  on  the  securities  of 
P.U.R.1016D. 


62  MASSACHUSETTS  BD.  07  GAS  AND  £.  L.  OOMMISSIOKERS. 

this  and  certain  other  gas  and  electric  companies  of  the  state.  In 
consequence,  the  stock  of  the  Gloucester  company  has  since  1910 
been  withdrawn  from  the  market,  and  the  new  shares  whiek 
it  is  now  proposed  to  issue  will  have  to  be  offered  to,  and  doubtless 
will  be  taken  by,  the  association,  and  will  not  reach  investors 
save  indirectly  by  further  issues  of  the  shares  of  the  association. 
The  notes  outstanding  are  owned  by  the  association,  and  at  the 
time  of  the  hearing  bore  5^  per  cent  interest  There  was  no  evi- 
dence of  any  change  in  the  policy  of  the  directors  with  respect 
to  the  rate  of  dividend  to  be  hereafter  paid,  although  doubt  of 
the  company's  ability  to  continue  the  present  dividend  was 
admitted.  But,  however  this  may  be,  it  is  obvious  that  what  is 
proposed  is  the  conversion  of  the  existing  5^  per  cent  notes  into 
stock  which  there  is  every  reason  to  expect  will  receive  at  the 
issue  price  proposed  a  return  considerably  in  excess  of  the  cost 
of  carrying  its  present  debt.  In  the  opinion  of  the  Board  the 
price  fixed  by  the  directors  is  materially  lower  than  would,  if 
the  company  were  independent  of  the  holding  association,  insure 
a  ready  market  for  the  new  shares,  and  is  so  low  as  to  be  incon- 
sistent with  the  public  interest 

The  following  is  therefore  adopted : 

On  the  petition  of  the  Gloucester  Gaslight  Company,  pursuant 
to  the  provisions  of  §  39  of  chapter  742  of  the  Acts  of  the  year 
1914,  for  the  approval  of  an  issue  of  additional  capital  stock 
of  the  par  value  of  $117,000  for  the  objects  named  in  said 
petition,  after  public  notice  and  hearing,  it  being  deemed  by  the 
Board  that  the  amount  of  stock  hereinafter  named  is  reasonably 
necessary  for  the  purpose  for  which  such  issue  is  authorized, 
taking  into  consideration  the  resources  of  the  company  available 
or  which   might  have  been   available  for  said   purpose,   it   is 

Ordered,  that  the  Board  hereby  approves  of  the  issue  by  the 
Gloucester  Gaslight  Company,  in  conformity  with  all  the  re- 
quirements of  law  relating  thereto,  at  the  price  of  $75  a  share,  as 
determined  by  the  Board  under  the  provisions  of  §  43  of  said 
chapter,  of  1,300  shares  of  new  capital  stock  of  the  par  value  of 
$50  each;  the  proceeds  thereof  to  be  applied  to  the  following 
purposes  and  to  no  other,  to  wit:  The  proceeds  of  1,180  shares 
to  the  payment  and  cancelation  of  an  equal  amount  of  the  obliga- 
tions of  the  company  represented  by  its  promissory  notes  out* 
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Standing  on  October  26,  1915,  and  the  pcooeeds  of  120  shares  to 
the  payment  of  the  cost  of  additions  to  plant  made  subsequent  to 
said  date. 

And  if  any  shares  shall  remain  unsubscribed  for  by  the  stock- 
holders entitled  to  take  them  under  the  provisions  of  law  relating 
thereto,  it  is  further — 

Ordered  and  determined  by  the  Board  that  all  such  shares 
shall  be  offered  for  sale  at  some  suitable  place  in  the  city  of 
Boston,  and  that  notice  of  the  time  and  place  of  such  sale  shall 
be  published  in  the  "Boston  Daily  Advertiser,''  the  "Boston 
Evening  Transcript,"  and  the  "Boston  Post,"  newspapers  pub- 
lished in  the  city  of  Boston. 


NEBRASKA  STATE  RAILWAY  COMMISSIOX. 

BE  PLATTE  COUNTY  INDEPENDENT  TELEPHONE 
COMPANY. 

[AppUcation  No.  2544.] 

Canmflidati&n,  merger,  and  sale -^  Telephone  eompaniea  ^^  Forfeiture 
of  froncMse. 

1.  An  objection  that  a  merger  of  competing  telephone  companies 
wiU  cause  a  forfeiture  of  the  franchises  will  not  be  considered  by  the 
Nebraska  Commission,  since  that  is  a  question  for  determination  by  the 
courts. 

Conatituti4nwl  law -^ Impairment  of  contract'^ Bower  of  CommiaeUm 
to  increase  rates  fixed  hy  m.unicipal  franchise, 

2.  The  Nebraska  Commission  has  power  to  increase  telephone  rates 
above  those  fixed  in  a  municipal  franchise,  where  the  municipality  is  not 
authorized  to  fix  rates  which  cannot  be  readjusted. 

Valuation'^  Contribution  htf  stockholders -^  Donated  property, 

3.  An  allowance  must  be  made  for  sacrifices  in  divideiids  by  stock- 
holders, or  for  contributions  in  cash,  or  services  by  others,  in  deter- 
mining the  value  upon  which  a  company  is  entitled  to  earn  a  return. 

[March  8,  1916.] 

Application  for  authority  to  revise  schedule  of  telephone 
rates  carrying  increases  in  rates ;  granted.  Company  limited  in 
its  dividends  to  8  per  cent  on  its  present  capital  liabilities  plus 
cost  of  consolidati<m  and  extensions  and  improvements  until  a 
complete  valuation  and  investigation  is  made  by  the  Commission. 
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Appearances :  C.  J.  Garlow  for  applicant ;  0.  N.  McElf resh 
for  protestants. 

Clarke*  Chairman :  The  applicant  herein  is  operating  a  tele- 
phone exchange  in  the  city  of  Columbus,  14'ebraska. 

The  company  was  organized  in  1903,  and  its  subscribers  in  the 
first  instance  consisted  largely  of  stockholders  (about  150  or 
more),  which  has  gradually  increased  to  1,580,  with  a  metallic 
common  battery  service  in  the  city  and  both  metallic  and  ground- 
ed circuit  service  on  its  country  lines. 

The  schedule  of  rates  now  charged  is  as  follows: 


Grounded 


One  party.... 
Two  party.... 
Four  party  . . . 

Farm  line 

Extension  sets 


MetalUo 

Bus. 

Ree. 

$2.00 

$1.50 

1.25 

1.00 

1.50 

.50 

$1.25 


A  discount  of  $3  has  been  allowed  on  grounded  circuit  farm 
lines  if  paid  one  year  in  advance.  All  other  country  lines,  one 
year  in  advance,  except  in  Duncan,  where  it  is  six  months  in 
advance.    City  rates  payable  one  month  in  advance. 

Applicant  requests  authority  to  revise  its  schedule  as  follows, 
to  wit: — 

"For  metallic  service  on  farm  line  per  year  $18,  and  for 
grounded  line  sen'ice  $15  per  year,  payable  quarterly  in  ad- 
vance ;  that  is,  for  metallic  service,  $4.50,  payable  January  Ist ; 
$4.50,  April  1st;  $4.50,  July  Ist;  and  $4.50,  October  Ist. 

"For  grounded  service :  $3.75,  January  1st ;  $3.76,  April  Ist ; 
$3.75,  July  Ist;  and  $3.75,  October  1st. 

"Should  the  quarterly  rental  remain  unpaid  for  a  period  of 
ten  days  after  the  same  becomes  due,  a  penalty  of  25  cents  for 
each  and  every  month  the  rental  remains  delinquent  shall  be 
charged  and  collected,  and  the  delinquency  shall  begin  on  the 
first  day  of  each  and  every  month,  except  the  months  of  quarterly 
payments,  and  for  those  months  the  delinquency  shall  be  from  the 
10th  day  of  the  month  of  the  quarterly  period. 
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^8aid  cofnqmnj  alio  q^lieB  for  the  ri^t  to  chs^  all  sabseriV 
en  the  sum  of  50  oe&ts  and  the  actnal  expense  of  changing  the 
location  of  farm  i^Mmee^  and  for  reinstalling  same  if  removed 
at  reqaest  of  patron,  or  for  nonpayment  of  rental,  or  for  miscon- 
duct on  the  port  of  pation,  or  for  a  yiolation  of  the  rales  of  the 
company. 

'^Said  company  also  prays  for  an  order  granting  it  the  right  to 
ranoye  or  to  eat  o£F  any  farm  subscriber  who  fails  to  pay  his 
rental  as  provided  above. 

^All  rentals  payable  at  the  office  of  the  company. 

"City  Rates. 

'7oar  petitioner  also  applies  and  prays  for  an. order  with- 
drawing its.piesenitown  and  city  rates  and  to  sdbstitote  for  them 
the  following: 

J?tf#NMSi« 

$3.60  per  month  for  s  business  phoiM;. 
2.50  per  month  for  a  2-papty  business  phone. 
2.00  per  month  for  an  extra  phone  on  trunk  line. 
1.00  per  month  for  extension  on  business  phone. 

Residence, 
$1.75  per  month  for  residence  wall  ohone  on  straight  metallic  line. 
1.50  per  month  for  two-party  residence  wall  phone,  metallic  line. 
1.26  per  month  for  four-party  residence  wall  phone,  metaHic  line. 
l.OO  per  month  for  extra  trunk  line  phone  in  same  residence. 
.50  per  month  for  extension  phone.        ^ 
.25  per  month  for  extension  ringer. 
.25  in  addition  to  each  of  the  above  rates  for  a  desk  set  or  microphone. 

"All  city  and  town  rates  payable  monthly  in  advance  at  the 
office  of  the  company  or  at  a  bank,  optional  with  the  company. 

^TTour  petitioner  further  prays  for  an  order  permitting  a 
charge  of  60  cents  for  moving  a  subscriber's  station  f r<Mn  one  part 
of  the  room  or  house  to  another  placQ  in  same  room  or  house. 

"It  also  asks  an  order  for  permission  to  collect  three  months  in 
advance  before  installing  a  phone  for  a  patron  who  does  not  own 
his  own  property. 

"It  also  asks  an  <»rder  permitting  it  to  remove  a  phone  or  cut 
off  the  service  when  subscriber  is  delinquent  or  when  he  or  she 
violates  the  established  rules  of  the  company  necessary  for  the 
good  of  its  service. 

**Your  applicant  also  prays  for  an  order  permitting  a  chai^ 
of  $1  for  reinstalling  a  phone  which  has  been  removed  or  dis- 
connected for  nonpayment  of  rental,  or  for  the  violation  of  the 
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oompiiny'jB  ruikA  necessary. for  die  good  of  iti  aervioe^  or  on  ac- 
oount  of  misoonduct  of  the  patron  or  any  member  of  bis  familjE.'' 
The  Nebraska  Telephone  Ooftipany  likewise,  at  the  time  of  the 
filitig  of  this  application,  operated  an  exchange  at  Columbiifi^ 
serving  some  310  stations.    Its  schedule  of  rates  is  as  follows: 


Metallic  Circnit 
Bates  per  Month 

:Bn8. 

Ites. 

Individual 

$3.00 
2.75 

$2.00 

Two  party 

1.50 

^  T*  w      f*^*-  VJ         S • 

Farm  line , , , ; 

1.50 

The  Nebraska  Company  has  refused  to  connect  its  long-<Li8- 
tance  lines  with  the  applicant  company  at  Columbus,  and  the  lat- 
ter's  patrons  have  been  unable  to  seoure  long-distance  service  to 
many  of  the  Nebraska  company's  exchanges,  except  by  round- 
about routing  over  lines  of  the  Lincoln  Telephone  &  Telegraph 
Company,  and  to  some  exchanges  no  service  at  all. 

Informal  complaints  have  been  filed  regarding  this  situation, 
and  action  has  been  deferred  in  the  hope  that  a  satisfactory 
adjustment  might  be  reachq^  by  the  two  companies. 

In  the  meantime  the  city  council  of  Columbus,  with  the  admitr 
ted  purposes  of  eliminating  one  exchange  and  compelling  a  con- 
solidation, passed  an  ordinance  requiring  the  two  companies  to 
place  their  lines  underground  within  a  certain  defined  zone  in 
Columbus. 

It  has  resulted  in  an  agreement  entered  into  by  and  between 
the  two  companies  whereby  the  applicant  is  to  purchase  and  take 
over  a  portion  ci  the  {^roperl^  of  the  Nebraska  company  at  a  price 
of  $15,000. 

The  properly  so  purchased  has  be^i  inventoried  by  the  Com- 
mission's engineer,  who  reports  the  price  reasonable  and  tibat 
the  property  in  question  is,  by  reason  of  the  condition  of  appli- 
cant's Columbus  lines,  reasonably  required  for  the  operation  of 
its  exchange,  and  cannot  be  treated  as  a  duplicatioii  in  the 
that  it  is  a  waste  or  excessive  developments 
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The  general  mperintendeiiit^'of  the  vNebraska  Telephbne  Oom- 
panj  testified  that  Ibeoxpeuse"  involved  in  complying  with  the 
ordinance  of  the  ootmcil  Tequirhig  imdergFoimd  construotion^ 
which  involved  areamangem^ii^t  of  the  basic  plant  and  a  wrecking 
of  part  of  the  existing  plant,  bad  been  chedced  by  their  engineers 
and  found  to  aggregate  the  sum  of  $16,600,  and  that  in  his  opin- 
ion the  cost  to  tibfe  ^pplicatnt  -wonid  be  as  great 

The  applicant^  filed  fritih  its  petition  an  agreement  signed  by 
276  of  its  city  subscribers,  agreeing  to  tbe  rates  prayed- ior^  eon*- 
ditioned  tipon  the  merging  of  the  two  exchanges. 

The  citrf  authorities^  were  notified  but  did  not  appear  in  person 
or  by  eounsel  at  the  bearing.         • 

Two  snbscribers  of  theappli^asft  by  their  attorney  filed  a  r^r 
monstrance,  which  among  other  things  alleged: 

1.  That  the  franchise  under  which  the  applicant,  is  opiating 
provides  a  maximum  scale  oi  $2^50  for  business  telephones  and 
$1.50  for  residence  telephones;  and,  further,  that  HaiB  franchise 
shall  cease  upon  the  grantee,  or  their  successors  or  assigns,  merg^ 
ing  the  same  with  a  competing  line  doing  like  business  in  Colum- 
bus. 

2.  That  the  m6rger  of  the  two-  companies  i^  in  violation  of  the 
franchise  of  tho  company  and  works  a  forfeiture. 

3.  That  the  increase  in  rates  in  excess  of  the  maximum  rates 
fixed  in  the  franchise  is  in  violation  of  a  contract,  and  c<mtrary  to 
law.  ' 

4.  That  the  existing  rates  are  reasonable,  pay  more  tiian  a  rea- 
sonble  return  onthe  actual  investment,  and  should  be  reduced. 

5.  That  a  merging  of  the  two  companies  does  not  warrant  an 
increase  in  the  rates. 

[1]  The  question  of  the  forfeiture  of  applicant's  franchise  by 
reason  of  the  proposed  merger  of  th^'  two  companies  is  a  question 
to  be  determined  by  the  courts,  and  not  by  this  Commission. 
Counsel  for  the  two  remonstrato^  stated  at  the  hearii^  that  his 
clients  desired  a  merger,  and  would  not  oppose  it  if  it  did  not 
involve  an  increase  in  rates.  The  actito  of  the  city  authorities 
in  ordering  undei^ound  construction  with  a  vi«w  to  compelling 
consolidation,  and  the  fact  that  it  did  not  nor  has  not  opposed 
the  application,  may  reasonably  warrant  the  conclusion  that  pro- 
posed merger  meets  with  their  official  approval 
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Bkoald  there  be  valid  tegal  objeotiotiB  to  tbe  9mxq%  the  qaeBtkm 
flhould  be  detennined  by  4iao  warranto  proceedings  at  the  suit  af 
the  atate^  and  not  at  the  suit  of  private  parties,  ClariL  v*  Inter- 
state Independent  Tel^h.  Co.  72  Neb.  88S,  101  N.  W.  977; 
Linden  Land  Co.  v.  Milwaukee  Ekctric  R.  &  Light  Co.  107  Wis. 
493,  88  N.  W.  85L 

[2]  This  Conuniflsion  has  repeatedlj  held  that  it  has  juris- 
diction to  determine  and  approve  retsonable  schedules  of  tele- 
phone rates  in  cases  of  this  chai^aoter. 

The  general  powers  granted  the  city  o£  Oolumbus  and  eitiee  of 
a  ftifnilar  ckas  by  die  legislature  does  not  authorinB  audi  munici- 
palities to  contract  for  service  and  fix  a  definite  rate,  which  can- 
aot  be  readjuated  f rctm  time  to  time  as  changing  eonditiona,  in- 
cluding cost  of  service,  will  justify. 

A  munidipal  corporation^  being  a  state  agentp  cannot^  unless 
specifically  Authorized  so  to  do^  Miter  into  a  contract  with  a  tele- 
phone company  which  is  not  subject  to  an  amendment  by  public 
utility  laws  enacted  f  <»  the  public  good.  Wyandotte  County  Gas 
Co.  V.  Kansas^  281  U.  S.  625,  68  L.  ed.  404^  34  Sup.  Ct  Kep. 
226;  Home  Teleph.  &  Tel^.  Co.  v.  Los  Angeles,  211  U.  S.  265, 
53  L.  ed.  176,  29  Sup.  Ct  Bep.  50 ;  Kenosha  v.  Kenosha  Home 
Teleph.  Co.  149  Wis.  338,  135  N.  W.  848;  Manitowoc  v.  Mani- 
towoc &  N.  Traction  Co.  145  Wis.  13,  140  Am.  St.  Rep.  1056, 
129  N.  W.  925 ;  Dawson  v.  Daweon  Teleph.  Co.  187  Ga-  62,  72 
S.  E.  509. 

[3]  Are  the  proposed  rates  reasonable  ?  The  present  value  of 
the  property,  according  to  the  applicant,  is  $76,000.  Two  wit- 
nesses of  long  experience  in  telephone  construction  estimated  the 
property  to  be  worth  $50  a  subscriber  station,  or  approximately 
$75,000. 

The  engineer  of  the  Commission  did  not  make  a  physical 
valuation  of  the  property,  but  advises  the  Commission  that,  from 
his  knowledge  of  the  property,  an  examination  of  the  same  and 
inventories  thereof,  the  above  estimates  are  reasonably  correct. 

The  outstending  stock,  bills  payable,  and  accounts  payable 
chargeable  to  plant,  aggregate  $45,400.  Of  the  $88,250  stock 
outstanding,  it  appears  that  $3,000  is  not  paid  in  full. 

The  financial  history  of  the  company  is  incomplete  for  the  rea* 
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ton  that  the  books  for  the  earlier  period  of  its.  opeitttioitt  are  not 
available.  : 

The  record  shows  conclusively^  however^  that  tlM  eon^nj  has 
been  operated  in. a  most  economical  manner;  that  it  started  as  a 
quasi  mutual  eoncem,  the  stockholders,  partftcularlj  in  the  earlier 
periods,  ocmtributing  no  small  amount  in  laboxi  etc.^  to  the  con- 
struction of  the  property ;  that  cash  donations^  the  amount  of 
which  is  not  sbown^  were  made  by  eiti^ns  who  favored  an  inde- 
pendent exchange,  but  for  fear  of  its  idti^iate  failure  refused  to 
become  stockbplders;  that  in  ordisr  to  induce  the  farmers. to  be- 
come subscribers  and  stockholders  in  the  company,  tbedx  stock 
was  treated  as  preferred ;  that  only  6  per  cent  dividends  have  been 
paid  on  said  stock ;  that  the  remaining,  stock  received  no  dividends 
in  the  first  years  of  the  company's  operations* 

The  president  of  the  company  testified  that,  as  nearly  as  he 
could  estimate,  the  total  dividends  paid  would  not  for  the  entire 
life  of  the  company  exceed  on  the  average  4r|  per  oent. 

The  foregoing  hiatory  aeoounte  for  the  margin  in  prc^rty  val- 
ue over  and  above  capital  liabilities.  We  do  not  deem  it  iraoessary 
for  the  purposes  of  this  case  to  make  a  physical  valuation  of  the 
plant,  inasmuch  as  the  oonso]idati<m  and  imderground  work  will, 
when  completed,  necessarily  produce  a  property  quite  different 
from  the  existing  plant  Furthermore,  the  rates  applied  for 
correspond  or  are  less  than  the  rates  obtaining  in  exohanges  of 
like  size  and  proposed  standard. 

Again,  it  is  the  history  of  such  consolidations  that  an  appreci- 
able increase  in  trsffic  immediately  follows,  and  that  the  public 
is  more  critical  of  the  service  than  under  competitive  conditions. 

This  will  involve  the  employment  of  additionail  operators  and 
linemen,  etc.,  and,  by  reason  of  the  greater  efficiency  of  the  opera- 
torsy  required  a  possible  increase  in  the  present  salaries.  An  ex- 
amination of  the  presemt  salary  list,  including  the  general  officers, 
is  convincing  as  to  the  economical  manner  in  which  the  af- 
fairs of  the  applicant  have  been  conducted,  and  supports  their 
contention  that  it  is  confronted  with  a  material  increase  in  oper- 
ating expense.  This  increase  applicant  estimates  will  aggregate 
$4,400.    We  believe  that  $8^500  wiU  foe  amipla 

Applicant's  method  of  fannrl&ne  opeiration  is  for  the  stock- 
holders on  each  line  to  elect  a  line  supervisor,  who  is  in  charge  of 

P.U.R.1916D. 


70  NEBRASKA  8TATB  RAILWAY  G0MMI8SI0N. 

the  maintenanoe  and  upkeep  of  the  line.  These  snpenrison  haT# 
unanimously  reconunended  that  the  present  rate  of  $1  per  month 
be  increased  to  $1.25. 

Of  the  f orty-^ght  farm  lines  operated  by  applicant,  fif terai  are 
serving  more  than  ten  subscribers,  and  in  some  instances  as  hig^ 
as  seventeen*  Applicant  proposes  to  provide  additional  lines  and 
limit  the  number  on  any  line  to  ten,  whioh  is  generally  recog- 
nized as  the  maximum  number  consistent  with  reasonable  serv- 
ice. 

Other  investigations  made  by  the  Commission  confirm  the 
reasonableness  of  the  $1.25  rate  applied  for. 

The  revenue  for  the  year  1915,  based  on  the  experience  of 
ten  months,  January  1,  1915,  to  I^'ovember  1,  1915,  is  $22,182.- 
20,  and  the  operating  expense,  exclusive  of  maintenance  and  de- 
preciation, $9,010.67,  leaving  a  net  balance  of  $18,171.58,  to 
apply  on  maintenance,  depreciation,  and  additional  operating 
expenses,  including  taxes. 

Assuming  that  the  estimates  made  of  the  present  vahie  of  $75,- 
000  and  the  additional  investment  of  $31,000  are  correct,  and 
that  applicant  should  be  permitted  tO'earn  8  per  cent  only  on  its 
present  capital  liabilities^  plus  added  investment,  we  have  the 
following  results.: 

8  per  cent  for  maintenanoe  and  depreciation  on  $101,000 $8,080.00 

8  pw  oent  return  on  $7S,000.  eapital  liabilities  6,080.00 

ToUl L ....;. .  $14,160.00 

Deficit ^. i -        $»88.47 

Estimated  increase  in  operating  expenses  of  $3,500  will  bring 
the  deficit  to  $4,488.47. 

The  proposed  rates  will  increase  the  revenues  of  the  company 
some  $6,312,  leaving  a  surplus  of  $1,828.53. 

The  foregoing  figures  are  based  only  on  earnings  on  tfie  exist- 
ing capital  liabilities  plus  the  estimated  additional  out-of-pocket 
cost  account  of  underground  construction  and  consolidation.  Ap- 
plicant is,  however,  entitled  to  earn  on  the  fair  and  reasonable 
value  of  its  present  property  to  the  extent  of  contributions  in  cash 
or  services,  or  in  sacrifice  in  dividends  by  its  stockholders.  To 
hold  otherwise,  in  view  of  its  financial  and'  operating  history, 
would  discourage  economioal  and  oonservative  methods  and  invite 
the  opposite^ 
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Ab  before,  stated^  th^  rates  applied  lor  are  in  line  with  rates 
obtaining  in  other  exchanges  of  like  size  and  standard  investigat- 
ed by  the  Commission  and  found  to  be  reasonable  We  believe 
they  will  prove  reasonable  for  the  oonsolidated  service  at  Colum- 
bus, and  so  find.  This  finding,  however,  is  subject  to  the  condi- 
tion that  applicant  will,  as  soon  as  practicable, — 

First,  oomply  with  the  city  ordinance  requiring  underground 
construction ; 

Second,  consolidate  the  plants  and  service ; 

Third,  reduce  the  overloaded  £arm  lines,  to  not  more  than  ten 
subscribers  on  a  Une; 

Fourth,  set  up  and  maintain  its  accounts  in  the  manner  and 
form  provided  in  the  Commission's  Accounting  Circulars  Nos. 
87  and  39. 

Should  the  city  council  of  Columbus,  after  the  completion  of 
the  underground  construction,  consolidation',  and  improvement  of 
the  farm  liijes,  and  a  twelve  months'  operation  of  the  consolidated 
service,  question  the  reasonableness  of  the  sohedule  herein  ap- 
proved, the  Commission  will,  upon  request  of  the  council,  make  a 
physical  valuation  and  check  of  its  operating  costs,  etc.,  and  modi- 
fy the  schedule  as  the  facts  may  jiistify. 

ORDER. 

It  is  therefore  ordered  by  the  l^Tebraska  State  Railway  Com- 
mission that  the  application  of  the  Platte  County  Independent 
Telephone  Company  to  revise  its  Columbus  exchange  rates,  as 
above  set  forth,  be  and  the  same  is  hereby  approved,  eifective 
April  1,  1916,  subject  to  the  conditions  and  requirements  *  set 
forth  in  the  finding  and  order. 

It  is  further  ordered  that  until  the  applicant  shall  have  com- 
pleted tlie  consolidation,  underground  construction,  and  rehabili- 
tation of  its  farm'  lines,  and  a  complete  valuation  and  investi- 
gation made  thereof  by  this  Commission,  the  applicant  shall  be 
limited  in  its  dividends  to  8  per  cent  per  annum  on  its  present 
capital  liabilities  plus  additional  out-of-pocket  costs  by  reason  of 
consolidation,  underground  construction,  and  rehabilitation  of 
farm  lines. 
P.U11.1916IX 
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WW  Hampshire:  P€Biiio  bbrtice  commission. 

HE  ASHUELOT  GAS  ft  ELECTEIC  COMPANY, 
ID-S19;  Order  No.  511.] 

Security  iaaues -^  Subsidiary  t^oinpany -^  Amount. 

1.  A  subfiidiary  company,  organised  to  flnaaoe  extennons  for  the 
parent  operating  company,  cannot  iaaue  a  larger  amowit  of  aeciuitiea 
to  pay  for  the  same  than  the  latter  could  iaaue  if  it  owned  the  propertiea. 

Valuatlan'^  Security  iss%$es -^  Overhead  charges, 

2.  The  sum  of  $1,898.89  was  held  a  sufficient  allowance  for  engi- 
neering, superintendence,  and  offiee  costs  during  construction,  in  author- 
ising an  issue  of  securities  to  pay  for  eactensions  and  additions  ooatinif 
$94,938.24. 

Security  tasuea -*  Purpose  — JBxtetiAions  and  additions, 

3.  Hie  Ashuelot  Gas  A  Electric  Company  was  authorized  to  issue 
$30,000  common  stock  and  $30,000  6  per  cent  preferred  stock,  both  to  be 
sokL  at  par,  and  $40,000  par  value  6  per  cent  thirty-two  year  mortgage 
bonds,  to  be  sold  at  not  less  than  90,  the  proceeds  to  be  used  to  pay 
for  past,  and  to  provide  for  future,  extensions  and  additions;  any  bond 
discount,  which  a  parent  operating  company  is  to  repay,  to  be  consid- 
ered as  part  of  the  proceeds. 

[March  22,  1916.] 
Petition  for  authority  to  issue  security ;  granted* 

Wortheiiy  Commissioner:  This  is  a  petition  for  authority  to 
issue  $30,000  par  value  of  6  per  cent  preferred  stock,  $30,000 
par  value  of  common  stock,  and  $40,000  par  value  of  5  per  cent 
mortgage  bonds.  Hearings  were  held  at  Concord  on  February 
8  and  25,  1916. 

[1]  The  Ashuelot  Gas  &  Electric  Company,  hereinafter  called 
the  Ashuelot  company,  was  incorporated  September  20,  1911, 
for  the  purpose  of  taking  over  properties  of  the  Eleene  Oas  & 
Electric  Company,  hereinafter  called  the  Eeene  company.  To 
all  intents  and  purposes,  the  Ashuelot  company  is  the  Eeene 
company,  being  a  mere  corporate  device  for  the  more  convenient 
financing  of  the  large  extensions  which  the  Keene  company  is 
making  of  the  properties  it  operates.  It  is  dear  that  the  Keene 
company  should  not  be  permitted,  throu^  its  subsidiary,  the 
Ashuelot  company,  to  put  out  any  greater  amount  of  securities 
than  it  could  itself  put  out  if  it  held  the  title  to  the  properties 
which  it  operates,  and  were  seeking  to  raise  money  to  pay  for 
improvements  and  additions  to  its  property  by  an  issue  of  its 
P.U.R.191«D. 
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own  stock  and  Ixmds.  The  relation  of  the  two  companies  is 
fully  set  forth  in  the  reports  of  the  Commission  upon  the  peti- 
tions for  the  approval  of  the  leases  under  which  the  Eeene  com- 
pany operates  all  the  Ashuelot  properties  (1  N.  H.  P.  &  0.  £. 
28,  and  8  N.  H.  P.  8.  O.  R.  118). 

On  October  28,  1911,  the  Commission  approved  of  an  issue 
of  $70,000  par  value  of  5  per  cent  preferred  stock,  the  proceeds 
to  be  used  for  the  purpose  of  paying  for  the  properties  of  the 
Eeene  company  in  Marlboro,  Swanzey,  and  Winchester,  and 
extending  and  improving  the  same,  and  building  a  transmission 
line  from  Hinsdale  to  Keene  for  Ae  purpose  of  securing  a  sup- 
ply of  dectricity  from  the  Connecticut  River  Power  Company. 
On  May  1,  ifrlS,  the  Commission  approved  of  an  issue  by  the 
Ashuelot  company  of  5  per  cent  first  mortgage  bonds  to  the 
amount  of  $140,000  par  value,  to  mature  February  1,  1985,  the 
date  of  maturity  of  the  leases,  the  proceeds  of  the  sale  of  said 
bonds  to  be  used  in  paying  for  electric  plants  and  properties  in 
Peterboro,  Dublin,  and  Harrisville,  and  for  extensions  and  im- 
provements of  its  properties  necessary  in  order  properly  to  serve 
the  public 

The  stated  purposes  of  this  petition  are  to  raise  funds  with 
which  to  pay  its  notes  issued  and  other  indebtedness  incurred 
for  the  purpose  of  making  permanent  additions,  improvements, 
and  extensions  of  its  properties  from  November  1,  1912,  to 
January  1,  1916,  and  in  settlement  of  expense  to  be  incurred, 
all  as  ^own  by  detailed  schedules  of  expenses  already  incurred 
and  of  expenses  necessary  to  be  incurred  in  the  future. 

The  balance  sheet  of  the  company  for  September  30,  1915,  is 
as  follows : 

A$8ei8. 

Plant  investment  prior  to  7/1/14 $805,363.93 

since  7/1/U    71^85.97 

Cash    8,568.04 

Investments— Knight's  property   3,849.83 

Suspense    319.89 

Total  assets $389,487.66 

P.U.R.1916D. 
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IriahUities,  ' 

Capital  stock— preferred   $70,000.00 

Capital  stock — common    70,000.00 

Funded  de^t— first  mortgage  5%   140,000.00 

Notes  payable 81,800.00 

Aceotmts  payable — ^Keene   27,257.30 

Vouchers  payable    , 408.06 

Profit  and  loss  7/1/14 *. 21.40 

Total  liabilities   $389,487.66 

The  dividends  paid  have  been  5  per  cent  on  preferred  stodc 
and  6.  per  cent  on  oommon  stock.  The  uniform  classification  of 
accounts  became  effective  on  July  1,  1914,  so  that  during  the 
part  of  the  period  under  consideration  from  November  1,  1912, 
to  June  30,  1914,  one  system  of  accounting  was  in  use,  and  since 
July  1,  1914,  a  different  system.  The  principal  difficulties  in 
determining  the  proper  sums  to  be  allowed  to  be  capitalized  are 
connected  with  the  first  period,  and  it  is  believed  that  hereafter 
there  will  be  no  doubt  as  to  what  items  on  the  books  of  this 
company  should  be  charged  to  new  construction.  George  B. 
Lauder  was  employed  by  the  company  to  go  over  its  accounts 
and  prepare  a  report  showing  in  some  detail  the  expenditures 
for  payment  of  which  the  stock  and  bond  issue  is  asked.  Such 
report  was  presented  at  the  hearing  on  February  8,  and  was 
found  to  oontain  various  items  not  considered  capitalizable.  Mr. 
Lauder  undertook  a  revision  of  the  report  along  the  lines  of 
public  service  practice,  and  presented  a  classified  report  showing 
the  items  which  he  regarded  as  properly  capitalizable^  at  an 
adjourned  hearing  held  on  February  25,  1916.  This  report 
contains  details  of  expenditures  summarized  as  follows: 

First  period,  November  1,  1912,  to  June  30,  1914,  items,  in  ex- 
cess of  those  paid  for  from  the  proceeds  of  bonds  heretofore 
issued,  amounting  to   $21,801.2S 

Second   period,    July   1,    1914,   to   September    30,    1915,   items 

amounting  to   72,909.96 

Total     ; $94,711.24 

Additions  since  September  30,  1916 5,548.00 

Total $100,259.24 

Estimate  of  construction  work  to  be  done  in  the  immediate  future        5,200.00 

Total $105,459.24 

The  report  has  been  considered  in  detail  with  some  supplemen- 
tary evidence  by  Mr.  Lauder. 

We  find  items  amounting  to  $92,114.87  to  be  properly  capital- 
P.U.R.1916D. 
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kdbid  without  question^  and  the  remaiiun^  items-'Teqliix^  fur 
ther  consideration. 

An  item  amonntiDg  to*  $368.29  was'iound  to  have  besn^nolud- 
ed  through  a  misunderstanding,  and  it  was  ^vrithdrnwn.  Charges 
for  '^OTganization^^  consisting  of  legal  services  coilneeted  mth 
the  organization  and  operation  of  the  Ashuelot  ooqapany,  and 
services  of  Mr.  Lauder  in  ^tho  valuation  of  Petefboro  and  Dublin 
properties  amount  to  $883.64*  The  report  is  not  given  in  suf- 
fici^it  detail  to  determine  vi^hat  portion  should  be  capitalized, 
and  no  part  of  these  items  is  included  in  the  order  f oUo^ving  this 
report. 

[2]  It  does  not  appear  that  specific  sums  have  heem  borrowed 
for  specific  extensions,  additions,  and  improvements.  The  cost 
of  certain  improvements  has  been  taken  by  the  petitioner,  and 
interest  computed  for  the  period  of  oon&rferuction,  and  also  cer- 
tain portions  of  the  interest  on  certain  notes  have  been  taken 
as  properly  chargeable  to  construction.  When  the  items  are  not 
large,  es:pend.itur88  for  construction  are  ordinarily  taken  care 
of  temporarily  out  of  working  capital  until  the  interest  becomes 
properly  a  charge  to  operating  expenses.  As  the  expenditures 
were  large  in  this  case  during  the  second  period,  it  seemft  reason- 
able to  allow  an  amoimt  equal  to  the  charge  taken  from  the 
books  by  Mr.  Carey,  the  auditor;  namely,  $&24.68,  In  the 
classified  report  the  book  items  charged  to  engineering,  super- 
intendence, and  office  costs  are  replaced  by  a  charge  of  6  per 
cent  of  the  expenditures  f or  constrttction.  This  seems  much  too 
large  a  sum  to  be; allowed.  This  sUould  be  a  matter  of  account- 
ing, the  proper  amoimts  being  charged  up  at  the  time  the  ex- 
penditures  are  made.  It  seems  proper  to  make  some  allowance 
for  such  costs.  The  book  ebatgesi  f or  the  whole  period,  under 
consideration  amount  to  $2,117.5S  including  $218.64  already 
entered  under  oiganizatioai.  The  siun  of  $1,898.89  is  regarded 
as  a  reasonable  sum  for  these  purposes,  and  it  .is  allowed.  The 
total  amount  allowed  for  exteoBions,  additions,  and  improvements 
to  date  is  $94,938.24.  An  allowanoe  of  $5,061.76  is  made  for 
extensions  in  the  fiiture»  '.  An  ord^  will  issue*  accordingly. 

Niles  and  AmmaiMwi^  r^miiliRflSirhM^Tmj   mlimiri^. 
P.UJ1.1916D. 
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[3]  Upon  oomsideration  of  the  foregoing  report,  which  is  made 
a  part  hereof,  it  is — 

Ordered  that  the  Ashudot  Gas  &  Electric  Company  be  and 
hereby  is  authorized  to  issue  $80,000  par  value  of  common  stock 
and  $30,000  par  value  of  6  per  eent  preferred  stock,  said  com- 
mon and  preferred  stocks  being  respectively  of  the  same  classes 
as  the  stock  of  like  designation  now  outstanding,  and  to  sell  all  of 
said  stock  directly  to  the  Keene  Gks  &  Electric  Company  at  the 
price  of  par  to  be  paid  for  in  cash,  in  accordance  with  a  unani- 
mous vote  of  the  stockholders  pres^it  and  voting,  and  it  is 

Further  ordered  that  the  said  Ashuelot  Gas  &  Electric  Com- 
pany be  and  hereby  is  authorized  to  issue  its  first  mortgage 
bonds,  secured  by  mortgage  to  the  American  Trust  Company, 
Trustee,  dated  !N'ovember  1,  1912,  to  the  amount  of  $40,000  par 
value,  to  mature  February  1,  1935,  to  bear  interest  at  the  rate 
of  6  per  cent  per  annum,  payable  semiannually,  and  to  be  issued 
in  accordance  with  a  general  rule  adopted  by  this  Commission 
fixing  the  minimum  price  at  which  bonds  may  be  issued,  except 
for  special  oaxtse  shown,  at  not  less  than  90  per  cent  of  the  par 
value  of  the  same,  and  it  is 

Further  ordered  that  the  amount  of  any  discount  at  which  said 
bonds  shall  be  issued,  which  by  the  terms  of  the  lease  the  Keene 
Gas  &  Electric  Company  is  obliged  to  pay  to  said  corporation, 
shall  be  considered  a  part  of  the  proceeds  from  said  bonds,  and  it 
ifl 

Further  ordered  that  said  corporation  shall  uae  the  proceeds 
of  said  stock  and  bonds,  when  issued,  incltidiBg  said  discount, 
only  for  the  following  purposes :  For  the  payment  of  indebted- 
ness incurred  in  making  extensions  and  additions  to  the  plant, 
lines,  and  system  of  said  corporation  between  I^ovember  1,  1912, 
and  January  1, 1916,  and  not  paid. for  by  proceeds  of  bond  issue 
authorized  on  May  1,  1918,  to  the  total  amount  of  $94,938.24, 
and  the  balance,  amounting  to  $5,061.76  for  the  purpose  of 
making  exten^nsand  additions  to  the  plant,  lines,  and  system 
of  said  corporation  as  the  public  needs  may  requu^e;  and  it  is 

Further  ordered  that  on  July  Ist  smd  January  1st  in  each  year 

said  corporation  shall  file  with  thiB  Commissioft  a  detailed  ao- 
P.Ult.l91SD. 
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wmi,  duly  swovn  to  by  its  ti^aniTer,  riiowing  the  diqaodtien  of 
tke  pTOoeecU  of  aaid  stock  and  bonds  till-  the  espttoditiire  of  tho 
wbole  of  said  prooeeds  shall  have  been  folly  aeeonnted  fbii 
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BE  OCEAN  COUNTY  EliECTBIC  COMPANY. 

F«liiafi9n-*jrydro^0ciKo.plONt«*>OverllMii«l  dh«r0M« 

1.  In  building  a  hydroelectrio  pUnt»  stock  nmy  be  issued,  for  thm  eest 
of  organizing  the  company,  preliminary  inyestigation,  surreys,  searches, 
obtaining  options,  and  to  recompense  the  promoter  for  the  Yslue  of  water 
power  eiver  the  value  of  ripariaa  laaS  coAsidereA  as  fana  or  forest 
land. 

FAltMtfon -*  JVydrpeleotrio  piasU'^Waier  power* 

2.  Water  power  used  by  a  hydroelectric  plant  cannot  be  capitalised 
for  security  issue  purposes  entirely  on  the  basis  of  the  saving  in  the 
use  of  water  over  steam  in  generating  earrent,  since  the  puUie  is  en- 
titled to  ahare  in  the  advantage  from  th«  use  of  natural  vesourees. 

[Marob  2T,  isis.] 

Application  of  the  Ocean  County  Electric  Company  for  ap- 
proval of  an  issue  of  $350,000  preferred  stock  and  $175,000 
common  stock,  proceeds  to  be  used  for  the  construction  of  a 
hydroelectric  plant,  authority  given  to  issue  $246,000  preferred 
stock  and  $124,000  common  stock  to  be  sold  for  cash  at  par. 

Appearances:  Gerald  Konon  and  Charles  S.  King  for  the 
Company. 

By  the  Board:  Under  date  of  ^KTorember  19,  1915,  there 
was  presented  to  the  Board  an  application  by  the  Ocean  County 
Electric  Company  for  approval  of  issues  of  preferred  and  com- 
mon stock,  the  proceeds  of  which  were  to  be  used  for  the  con- 
struction of  a  hydroelectric  plant  on  the  Toms  river  in  Ocean 
eoanty,  a  short  distance  above  the  town  of  Toms  River. 

[1]  It  appean  that  this  applioation  is  the  culmination  of  a 
project  which  was  commenced  a  number  of  years  ago,  looking  to 
the  development  of  water  power  in  the  location  proposed.  The 
company  has  been  organized  under  an  act  of  the  legislature,  P.  L. 
1897,  p.  884,  which  authorizes  the  formation  of  companies  for 
the  development  of  water  power  upon  rivers  within  this  state  or 
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looated:  between  this,  and  other  states.  The  oamfMiny's  applica* 
tion  was  ioo  the: approval  of  an  issue  oi  $350^000  of i preferred* 
stock  and'.$175;00Q.of  eommoit  stock.  .The  proeeefls  of  the  pre> 
ferred  stock  were  to  be  used  for  the  acquisition  of  the  real  estate 
and  the  construction  of  the  dam,  water  wheels,  generators,  and 
accessory  apparatus,  and  the  construction  of  a  transmission  line 
aboQt  1  lAile'  kiiengldi  te'Te&cb  ther  plant  ef  tbet Tonu*  Biver  k 
Island  Heights  Electric  Light  &  Power  Company.  The  common 
stock,  to  the  amount  of  $1Y6,000,  was  to  be  lised*  to  provide  for 
the  organization  o£  the  company,*  the  oo^t  of  pcelimina^Minvestfr- 
gation,  surveys,  ^eai^hes, '  the  bbtainitig  of  oJ)tions  and  other 
valuable  services  of  similar  character,  the  expenditures  for  which 
have  been  going  okl  for  a  number  of  years.  Tha  .proceeds  of  the 
issue  of  common  stock  were  also  to  recompense  the  promoters  of 
this  project  for  the  valtie  of  the'watei*  powers,  in  additton  to  the' 
valuQ  which  the  separate  items  of  r.eal  estate  would  have,  consid- 
ered as  farm/ or  forest  lauds* 

The  act  under  which  the  company  is  incorporated  provides 
that  the  preferred  stock  sliall  not  exceed  two  thirds  of  the  total 
stock  issued  in  connection  with  the  financing  of  the  project  . 

At  the  hearing  there  was  submitted  by  the  company  testimony 
to  indicate  that  there  was  a  need  for  the  development  of  this 
water  power,  and  the  purpose  underlying  the  issue  of  securities 
by  this  company  will  therefore  meet  with  the  approval  of  this 
Board. 

Under  an  act  passer!  in  1913,  chapter  107,  the  plans  under 
which  any  dam  is  to  be  constructed  must  first  meet  with  the 
approval  of  the  State  Water  Supply  Commission.  Under  the 
terms  of  this  act,  application  was  made  to  the  Water  Supply 
Commission  for  the  approval  of  the  plans,  and  under  date  of 
January  26th  such  approval  was  granted. 

The  matter  was  considered  by  the  Board  at  hearings  on  various 
dates  in  December,  1915,  and  March,  1916,  and^  as  already 
stated,  the  Board  will  approve  the  purpose  for  which  the -se- 
curities are  to  be  issued,  and  will  approve  also  securities  suiBcient 
in  amount^  in  tJ3ie  opinion  of  the  Board,  to  finance  the  construe 
tion  of  the  company's  plant.  The  estimated  cost  of  the  dam 
and  the  Lydroelectric  development  is  $384,000.  To'thisahould 
be. added  the  eistimated  cost  i^or  oons^ueting  the  traiiamiflstoB 
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line  from  the  new  plaiil  to  the  plant  of  the  Toms  Biver  & 
Island  Heights  Electric  light  &  Power  Company,  iiniottnting  to 
$6,000.  This  makes  a  total  of  $840,000  requiied  for  the  {dnysical 
construction  of  the  plant,  and  ineludes  the  amcMint  of  money 
which  will  be  actually  required  to  pay  for  the  necessary  real 
estate.  It  does  not,  however,  include  the  amonnts  necessary  to 
pay  the  cost  of  prelimmary  investigation,  pearohes,  siurveys,  the 
expenses  involved  in  obtaining  options  on  the  property,  nor 
anything  to  represent  the  value  of  the  water  power  itself.  It 
was  testified  to  by  Edmund  S.  Fritz,  that  the  expenditures  al-. 
ready  made  by  him  or  obligated  in  connection  with  surveys, 
searches,  and  preliminary  engineering,  amounted  to  $10,500,  and 
these  expenditures  appear  to  be  legitimate  and  will  be  allowed. 

[2]  With  reference  to  the  value  of  the  water  power,  we  ar^ 
confronted  with  the  fact  that,  although  several  attempts  have 
been  made  to  develop  the  water  power  on  the  river  in  question, 
up  to  the  present  time,  none  of  these  attempts  has  been  success- 
ful. The  Board' itf  ihclined  to  be  conservative  in  allowing  v&lue 
for  the  water  power.  It  is  not  unusual  to  arrive  at  the  value  of 
water  powers  by  comparing  the  operating  cost  of  steam  plants 
and  hydroelectric  plants  and  in  this  way  arrive  at  the  saving 
in  the  cost  of  production  in  one  plant  as  compared  with  the  other. 
The  amount  of  savings  capitalised  on  a  reasonable  basis  would 
represent  the  maximum  value  which  the  water  power  could  have, 
or,  in  other  words,  would  represent  the  maximum  basis  which 
would  justify  the  development  of  a  water  power. 

Projects,  such  as  this,  which  involve  the  harnessing  of  natural 
resources,  should  be  capitalized  so  that  the  public  secures  ad- 
vantage, and  the  promoters  sliould  be  allowed  such  sum  for  the 
collocation  of  the  wateor  power  as  reasonably  represents  a  return 
for  vision  and  entefrprise.  Of  such  values,  so  ascertained^  the 
promoters  cannot  alone  have  the  advantage.  The  general  public 
must  be  permitted  to  share  in  it.  Any  other  rule  would  result 
in  imposing  upon  the  public  the  necessity  of  paying  rates  upon 
the  cost  of  the  more  expensive  method  of  power  development 
though  the  lesa  costly  method  was  employed. 

Testimony  was  submitted  showing  t^e  estimated  savings:  due 
to  the  operation  of '  the  >  Hydroelectric  plant  over  those  o£  an 
equivalent  steiam  plant. ;  The  estimates  of  saving  vary  conaLder* 

P.U.R.191«D. 
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abljy  depending  upon  the  estimftted  output  oi  the  plant,  and 
for  the  purpose  of  this  report  we  do  not  think  it  necesaaiy  to  go 
into  the  detail  involved  in  thoee  calculatioiia. 

We  have  concluded  to  approve  the  iaoie  of  stock  in  the  par 
value  of  (STOyOOO.  This. amount  includes  an  allowanoe  for  the 
valuation  of  the  water  power. 

The  stock  to  be  approved  will  be  divided  approximatdy,  one 
&ird  common  stock  and  two  thirds  preferred  stocky  or  $124^000 
common  stock  and  $246,000  preferred  stock,  to  be  sold  for  cash 
at  par. 

A  certificate  approving  the  issuance  of  the  stock  as  above 
stated  will  be  issued. 

Board  of  Public  ITtility  Conmiissioners,  Halph  W«  E.  Bongos^ 
President;  John  J.  Treacy  and  John  W.  Slooiuo^  Commissioners. 
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ISAAC  STEIN  et  al. 

V, 

CONSOLIDATED  GAS  COMPANY  OP  NEW  JERSEY. 

Apportionment '^Eaopenae^Blectrio  wires  piaoed  underground. 

1.  Upon  being  required  to  place  electric  wires  underground,  the  util- 
ity should  pay  the  cost  of  the  conduit  and  cable  from  the  curb  line  into 
the  building,  if  the  distance  is  not  greater  than  30  feet,  and  the  cost  of 
the  cable  terminal  inside  the  customer's  premises,  the  customer  being 
required  to  pay  the  cost  of  the  maili  line  switch  and  cut-out  with  its 
inclosing  box. 

ElectrUHty^Wirea  placed  underground  ^  Biffht  of  uUlUy  to  install 
connections, 

2.  An  electric  utiliiy  has  no  exclusive  right  to  install  the  mmin^line 
8¥ntch,  cut-out»  and  the  inclosing  box,  for  which  the  consumer  must  pay 
upon  wires  being  compelled  to  be  placed  underground,  although  he  can 
hire  the  utility  as  his  contractor  for  the  work. 

[April  6,  1916.] 

OoMPLAiKT  by  Isaac  Stein  and  others  that  it  is  nnreasonable 
for  an  electric  utility  to  require  eongumers  to  pay  all  the  cost  for 
establishing  underground  oonneetion  between  their  premises  and 
the  distribution  system;  sustained  and  expense  apportioned.  It 
was  also  held  that  but  one  service  connection  need  be  run  into  a 
P.U.R.191SD. 
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bnilding,  and  that^  in  reairangiBg  the  wirisg,  xaeteaca  should  he 
installed  in  aooordanee  with  rule  XVI.  ci  theBuleei^  B(^gulatiQiui» 
Becommendationa  for  Eleotrio. Supply  UtUitiea^  adojp^  qu  De^. 
cember  9,  1913. 

Appearanees:  Wi  A.  Sterens  far  <x)iiiplainant8;  H»  CI  Abell 
and  F.  IL  Outeheon.  f or  theciHnpanj. 

[1,2]  By  the  Board:  Under  date  of  March  16th  a  formal 
complaint  was  received  from  Isaac  Stein  and  five  others,  cus- 
tomers of  Consolidated  Gas  Company  of  Long  Branch,  alleging 
that  the  company  was  attempting  to  impose  upon  them  unreason- 
able charges  for  establishing  underground  electric  connections 
between  the  premises  of  the  complainants  and  the  distribution 
system  of  the  respondent  Answer  was  made  by  the  company 
under  date  of  March  24th,  and  at  the  hearing  on  March  Slst  the 
complainants  and  respondent  agreed  upon  certain  statements  of 
fact  in  the  complaint  and  answer. 

On  November  27,  1912,  an  ordinance  was  passed  by  the  city, 
designating  certain  streets  from  which  overhead  wires  and  poles 
were  to  be  removed,  excepting  such  poles  as  were  required  to 
support  the  municipal  street  lampsf  and  providing  for  the  con- 
struction of  an  underground  conduit  system  and  the  installation 
of  cables. 

The  Consolidated  Gas  Company  installed  a  system  of  over- 
head wires,  and  has  commenced  the  installation  of  an  under- 
ground conduit  system  in  that  portion  of  Long  Branch  referred 
to  in  the  ordinance  of  November  27,  1912. 

By  the  terms  of  this  Latter  ordinance  the  overhead  wires  are 
to  be  removed  not  later  than  May  1, 1916.  With  this  in  view,  the 
company  has  prepared  complete  plans  and  specifications  for  the 
construction  of  the  underground  system,  which  includes  main- 
line conduits  and  cables  located  within  the  streets,  and  under- 
grouiid  conduit  and  cable  connections  to  its  customers.  The 
main-line  conduits  and  manholes  have  been  installed,  but  the  serv- 
ice connections  to  various  customers  had  not  all  been  installed  on 
the  date  of  the  hearing.  Th^  reason  for  this  was  the  failure  of 
the  company  to  ^x>me  to  an  agreement  with  such  customers  as  to 
the  method  of  dividing  th^  c^st  of  installing  the  underground 
connections.  Fnder  the  rules  adopted  by  the  company,  the  eus* 
P.U.R.1916D.  6 
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tomer  is  i^equir^  to  pay  ^e  entire  ooet  of  the  conduit  and  cable 
from  ibe  cm))  line  into  the  bttildihg^  tiie  cost  of  tbe  eable  terminal 
inside  the  ctrstomer'd  premises,  and  tiie  cost  of  the.jnain.  line 
switch  and  cut-out  with  its  inclosing  iron  box. 

The  complainants  allege  that  the  imposition  by  tiie  company  of 
these  items  of  expense  upon  the  customer  is  unjust  and  unreaeoBH 
able,  particularly  in  view  of  the  fact  that  the  change  from,  over- 
head to  underground  service  involves  material  changes  in  the 
customer's  wiring  which  must,  of  course,  be  paid  for  by  the 
customer,  as  it  is  no  part  of  the  company's  system. 

With,  this  contention  the  Board  agrees,  particularly  as  the 
largest  company,  in  this  state,  whose  business  represents  more 
*than  half  of  the  total  electric  light  and  power  business  in  the 
state,  has  adopted  and  filed  with  us  rules  and  regulations  whijch 
result  in  imposing  no  charge  upon  a  customer  .servied  from  an 
underground  system,  providing  the  distance  to  tHe  customer's 
premises  is  not  greater  than  30  feet  when  measured  from  the 
curb  line.     ....... 

The  rule  adopted  by  the  Public  Service  Electric  Company 
with  reference,  to  underground  connections  from  an  underground 
system  reads  as  follows : 

"5.  A  service  connection  not  exceeding  30  feet  in  length  from 
the  curb  shall  be  made  without  cost  to  customer.  Excess  is  to 
be  paid  for  by  the  customer  at  the  rate  of  50  cents  per  foot^ 

A  similar  rule  should  be  adopted  by  the  respondent. 

The  cable  terminal  is  part  of  the  cable  system,  and  the  expense 
of  installation  should  be  borne  by  the  company.  The  main-line 
switch  and  cut-out,  and  the  iron  box  inclosing  the  same,  are  part 
of  the  interior  wiring  of  the  building,  and  form  no  part  of  the 
company's  distribution  system.  These  items  should  be  installed  at 
the  expense  of  the  customer  and  in  accordance  with  the  rules 
laid  down  in  the  National  Electrical  Code,  but  the  company  may 
not  impose  upon  the  customer  the  obligation  of  having  these  items 
installed  exclusively  by  it'  As  the  main  switch,  cut-out,  and 
inclosing  box  form  part  of  the  interior  wiring  of  the  building, 
they  should  be  installed  by  the  contractor  who  makes  the  altera- 
tions in  the  interior  wiring.  The  Consolidated  Gas  Company 
may,  of  course,  act  as  a  contractor',  but  it  is  in  such  capfift6ity, 
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and  not  as  the  electricity  sfut)ply  com^aiiy,  that'tliis  workwonlS 
be  done* 

The  Board  finds  and  determines  that  the  rules  and  regula- 
tions of  the  Consolidated  Gas  Company  of  New  Jersey,  edn- 
oerning  underground  service  connections,  are  unjust  and  unrea- 
8<mable,  and  therefore  disapproves  the  same.  The  Board  will 
permit  the  filing  of  a  new  rule  similar  to  that  hereinabove 
recited. 

By  service  connection,  in  thie  opinion  of  the  Board,  is  included 
the  conduit  laid  under  the  sidewalk  and  the  cable  which  has  to  be 
pulled  through  the  same,  and  will  include  also  whatever  terminal 
the  company  believes  is  necessary  on  the  end  of  the  cable. 

Under  Ae  above  rule  but  one  service  connection  need  be  run 
into  a  building,  the  distribution  tot  the  building  being  made 
from  a  central  point  in  the  basement  (or  just  above  the  first 
floor  where  there  is  no  basement)  to  the  other  portions  6i  the 
building.  In  rearranging  the  wiring,  motel's  should  be  installed 
in  accordance  with  rule  XVI.  of  Eules,  R^ulations,  and- 
Recommendations  fo;c  Electrical  Supply  Utilities,,. j^dopted  by 
this  Board  December.  9,  1913.  Th^s.  rule  provides  that  meters 
"should  be  located  in  the  cellar  or  first  floor  as. near  as  possible 
to  the  point  of  entrance,  in  a  clean,  dry,  saf^  place,  free  from 
vibration,  not  subject  to  great  vai^iation  in  temperature,  and 
the  top  of  the  meter  board  should. not  be  morp  than  6  feet  nor 
the  bottom  less  than  4  feet  above  the  floor,,  or  above  a  suitable 
platform  placed  underneath  the  meter,  where  it  will  be  easily 
accessible  for  reading  and  testing.  .  .  ,  The  installation  of 
meters  and  connections  shall  be  strictly  in  accordance  with  the 
rules  of  the  National  Electrical  Code  of  1913  and  the  utility 
furnishing  the  service." 

Board  of  Public  Utility  Conunissioners,  Ralph  W.  E.  Donges, 
President;  John  J.  Xreacy.and  John  W.  Slooum,  Commissioners, 

P.Ui.l916D. 
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NiBW  JKRSJEY  BOARD  OF  PUBLIC  UTILITY  COMMIB8IOMBB6. 

RE  NEW  YORE  TELEPHONE  COMPANY. 

Franchisee -^  Telephones '^County  cotwenl  —  Stalutory  re^flUrements 
^**MunicipalUy"  as  including  **county.*' 

A  telephone  company  in  obtaining  a  oounty'B  eonsent  to  me  a 
cottnty  road  for  local  and  through  ttaai  mutt  ixmfly  with  the  pro- 
viaiona  of  the  Kew  Jersey  Limited  Franchise  Act  (Lava  1906,  chap. 
36),  prescribing  the  procedure  for  a  grant  by  any  'Municipality ''  of 
consent  to  use  the  highways,  since  a  county  is  a  municipality  within 
the  meaning  of  the  act. 

[April  18,  1916.1 

AppLiCATioir  of  the  New  York  Telephone  Company  for  ap- 
proval of  a  resolution  granted  by  the  board  of  chosen  freeholders 
of  Middlesex  County  granting  permission  to  the  telephone  com- 
pany to  use  a  county  road  for  its  local  and  through  lines;  dis- 
missed. 

Appearances:  H.  C,  Hale  for  petitioner;  Prank  H.  Sommer 
for  the  Commission. 

By  the  Board:  Application  is  made  to  this  Board  for  the 
approval  of  a  resolution  of  the  county  of  Middlesex  passed 
November  30,  1916,  granting  permission  to  the  New  York 
Telephone  Company,  its  successors,  and  assigns,  to  erect,  con- 
struct, reconstruct,  maintain,  and  operate  for  its  local  and 
through  lines  and  systems  its  poles,  wires,  cables,  and  other 
fixtures  and  appurtenances,  upon,  over,  and  across  the  following 
described  county  road  in  the  township  of  Raritan,  Middlesex 
county,  New  Jersey,  to  wit:  "Park  avenue,  north  of  the  road 
to  Metuchen,  for  a  total  distance  of  about  425  feet" 

Hearing  was  had  upon  the  application  on  January  25,  1916, 
and  a  brief  was  later  filed  by  the  petitioner.  The  approval  of 
the  resolution  is  asked  under  chapter  195,  §  24,  Laws  1911, 
which  provides:  "No  privilege  or  franchise  hereafter  granted 
to  any  public  utility  as  herein  defined,  by  any  political  sub- 
division of  this  state,  shall  be  valid  until  approved  by  said  Board ; 
such  approval  to  be  given  when,  after  hearing,  said  Board  de- 
termines that  such  privilege  or  franchise  is  necessary  and  proper 
for  the  public  convenience  and  properly  conserves  the  public 
interests,  and  the  Board  shall  have  power  in  so  approving,  to 

impose  such  conditionji  as  to  construction,  equipment,  mainte- 
P.U.R.1916D. 
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mmody  Bervioe  or  op6irati<m  as  tbe  public  convenience  and  inter^ 
eats  may  reaaonaUj  require." 

The  resolution  submitted  for  consideration  grants  an  original 
consent  or  permission  to  the  telephone  company  from  the  free- 
holders ^emsehres  to  tiie  use  of  a  certain  county  road  taken 
over  by  the  county  over  twenty-one  years  ago  (test.  p.  2),  and  not 
an  approval  merely  of  an  existing  grant  from  the  township  of 
Raritan  within  which  the  telephone  company's  poles  in  question 
are  placed  (test.  pp.  1  and  2). 

The  use  to  be  made  thereof  is  to  erect,  construct,  reconstruct, 
etc.,  poles  and  wires,  etc.,  for  its  local  and  through  lines  and 
systems  thereon. 

The  procedure  adopted  in  the  passage  of  the  resolution  and 
the  authority  claimed  by  the  company  therefor  is  based  on 
§  8  of  the  telegraph  act  as  amended,  chapter  195,  Laws  1909. 
'No  formal  proceedings  were  taken  in  connection  with  the  passage 
of  tile  resolution  other  than  those  indicated  by  the  telegraph 
act  as  amended. 

The  act  in  part  provides: 

**Sec.  8. :  Any  telegraph  company  organized  under  the  laws 
of 'this  or  any  other  state,  or  of  the  United  States,  or  any  com- 
pany organized  by  virtue  of  this  act,  shall  have  full  power  to 
erect,  construct,  lay  and  maintain  the  necessary  poles,  wires,  con- 
duits and  other  fixtures  for  its  lines  in,  upon,  along,  over  or  under 
any  of  the  public  roads,  streets,  and  highways  upon  first  obtaining 
ihe  consent  in  writing  of  the  owner  of  the  soil  to  the  erection  of 
any  such  pole  or  poles ;  and  through,  across  or  under  any  of  the 
waters  within  the  limits  of  this  state,  and  upon,  through  or  over 
any  otieier  land^  subject  to  the  right  of  the  owners  thereof  to 
full  compensation  tor  the  same;  provided  however,  that  no  pole 
shall  be  erected,  nor  shall  any  conduit,  wire  or  other  fixture  be 
constructed  or  erected  in,  upon,  along,  over  or  under  any  of 
the  public  roads,  streets,  or  highways  of  any  municipality  in  this 
state  without  first  obtaii^ing  from  the  governing  body  of  such 
municipality  permission  therefor  by  ordinance  or  resolution 
and  a  designation  therein  of  liie  street  or  streets,  road  or  roads, 
highway  or  highways,  in,  upon,  along,  over  or  under  which  the 
same  shall  be  erected  or  constmoted;    .    .    . 

''And  provided,  also,  tiiat  nothing  herein  <)ontained  shall  r(»- 
P.U.R.1916D. 
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quire  permiseion- by  ordinanee  or  resolution  to  be  4>btaaiied  f roia 
the  governing  body  of  any  municipality  to  erect,  cai»etruQt,  lay 
ftixd  maintain  the  neoessary  poles,  wires,  iconduits,  atid.otbeir  fix* 
tures  which  are  to  be  used  as  a  part  of  a  through  lilie:  or  ^y^tem 
as  distinguished  from  a  local  line  or  system;  but.ior  aU  stich 
through  lines  or  syatepas,  it  shall  be  the  duty  of  such  governing 
body,  on  written  application  therefor  being  made  as  now  required 
by  law,  to  designate  by  resolution  the  street  o*  streets,  road,  otr 
roads,  highway  or  highways  in,  upon,. along,  over  or  under  which 
such  poles,  wires,  cond.uits,  or  other  fixtures  shall  be  constructed, 
laid  or  erected    .    .    .     [etc,]. 

"And  provided,  also,  that  such  a  through  line  or  eiystem.  as 
is  herein  mentioned  shall  be  construed  to  be  oi^e  usec^  strictly 
for  through  business  and  which  line  or  system  shall  in  no  event 
be  thereafter  used  for  local  business,  or  in  any  case  as  a  local 
line  or  system,  or  as  a  part  of  any  local  line  or  system,  without 
having  first  obtained  permission  by  ordinance  or  resolution  for 
such  local  use  or  as  such  a  local  line  or  system  as  hereinbefore 
provided. 

"And  also  provided,  that  where  the  use  of  any  county  road 
is  desired  in  any  county  of  thia  state  for  any  local  line  oar  systfem, 
permission  therefor  by  resolution  and  a  designation  therein  of 
such  road  and  of  the  portion  thereof  so  to  be  used  and  of  the 
location  and  the  maimer  of  placing,  erecting,  and  constructing 
such  poles,  conduits,  or  othier  fixtures  shall  first  be  obtained,  in 
the  manner  hereinbefore  set  forth  in  the  case  of  applicatiotis 
for  local  lines  to  the  governing  bodies  of  municipalities  of  the 
state,  from  the  board  of  freeholders  of  sudh  county  before  any 
work  on  such  road  is  begun  hereunder,  and  for  amy  throiiigh  line 
or  system  in,  along,  upon^  over  or  under  any  county  road,  a 
designation  shall  be  made  by  the  board  of  freeholders  under 
regulations  and  restrictions  to  be  set  forth  as  aforesaid  and  as 
hereinbefore  provided  in  the  case  of  application  for  through 
lines  to  the  governing  bodies  of  municipalities  in  this  state.'' 

It  is  not  disputed  that,  the  consent  or  permission  gcanted 
by  the  resolution  being  for  a  "local  line  or  system"  .as  well  as 
for  a  "through  line,  or  system,"  the  municipal  consent  or  .per- 
mission is  requisite.  And  moreower,  the  consent  or  permission 
granted  being  to  erect  or  cooatruct.  poles,  wires,,  cables,  etc.,  lupon, 

P.U.R.1916D. 


ov^,  and  acro63  a.  certttin  county  road^.  the  muQi^ipal-conaent 
or  porimssion  should  properly  \i>e  obtained  .from  the  -county  a¥- 
tiij;rities.  .■-... 

The  only  question  submitted  for  doterzuiiiatioaik  is  whether, 
in  obtaining  the  milnieipal:  opnacoit  or  permiaflioB  from  the  county 
authorities  for  the  use  ctf  a  county  road,  oomplianoe  with  the 
provisions  of  ohapter  36,  X^aws  1906,  limited  franchise  act,  so- 
called,  is  required.  Be  Eastern  Teleph.  Co:  1  N*  J*  P.  U.  B. 
p.  733 ;  State  ex  rel;  Easteiaa  Tetepk.  Co.  v.  Public  Utility  Coinrs. 
85  If.  J.  I*  511,  89  Atl.  934;. 87  N-  J.  K  319,  93  AtL.  1084. 

In  that  case  this  £oard  h^d  before  it  two  ordinances  adopted 
respectively  by  the  borough  of  Avalon  and  the  board  of  chosen 
freeholders  of  the  county  of  Cape  May,  granting  ^/consent  and 
permission"  to  the  Eastern  Telephone  &  Telegraph  Company 
to  erect  and  construct  polea^  etc.,  for  its  lines  upon  certain  high- 
ways. The  Board,  in  speaking  of  §  8  of  the  telegraph  act  as 
amended,  used  this  language,  page  737 :  "This  is  the  construc- 
tion we  adopt.  It  seems  to  us  to  accord  with  the  general  legis- 
latix'e  intent  As  to  the  through  line  or  system,  it  denies  to.  the 
munioipality  the  p^wer  to  refuse  to  designate  a  route.  As  to 
the  local  line  or  system,  it  recogtoizes  the  possessdon  of  jiuch  jlower 
by  the  municipality.  As  to  the  through  line  or  system,  it  requires 
the  designation  by  the  municipality  of  a  feasible  route.  As 
to  the  local  line  or  system,  it  requires  that  wjheffe  the  xtiunicipaUty 
in  ita  discretion  makes  designation  of  a  route  Hxe  route  shall  be 
feasible.  It  lea^ves  the  designation  of  a  route  by  theonunicipality 
for  a  through  line  or  system  outside  the  scope  of  the  limited 
franchise  act,  but  brings  the  action  of  the  municipality  as  to  a 
local  line  or  system,  within  the  operation  of  that  act.  Such 
construction  likewise  accords  with  the  uniform  practice  of  com- 
panies and  municipalities  with  respect  to  grants  of  permission 
for  the  construction  of  local  lines  or  systems  since  the  enactment 
of  the  limited  franichise  act  ,  Asin  the  oai^  of  the  ordinances 
under  consideration/ the  provisions •  of  tiiat.act  have  been  uni- 
formly observed." 

And  again  on  page  739 :  '^While  tvhtt  ha^  been  hereinbefore 
said  is  specifically  appUeable.  to  the  ordinance  adepted  by  the 
borough  oi  Avalon,  it  is  al$o  ap]^HcablQ  to  the  ordinajQce. adopted 
by  the. board  of  ehpsen  freebaLder?  of  jdiecOunty  lof  Cape  Jiaj^ 
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for  §  8  of  the  telegraph  act,  as  amended,  makes  its  provisiotu 
relating  respectively  to  through  lines  and  systems  and  local 
lines  and  systems,  applicable  to  county  roads  and  applicable  to 
boards  of  chosen  freeholders." 

The  telephone  company,  however,  raises  the  question  that  the 
word  '^municipality^'  as  used  in  the  limited  franchise  act  does 
not  include  or  mean  ^'county,"  and  therefore  compliance  with 
the  provisions  of  the  limited  franchise  act  is  not  required. 

The  act  provides,  §  2 :  ^'^N'o  consent  for  the  use  of  any  street, 
avenue,  park,  parkway  or  other  highway,  either  above,  below  or 
on  the  surface  thereof,  shall  be  granted  by  any  municipality 
until  a  petition  shall  have  been  filed  with  the  clerk  of  such  nra- 
nicipality  by  the  person  or  corporation  desiring  the  same,"  etc. 

The  precise  question  so  raised  has  not  been  decided  by  our 
courts.  An  examination  of  the  authorities,  however,  shows  that 
whether  or  not  the  word  ^'municipality^'  as  used  in  a  given  statute 
means  ''county"  depends  upon  the  legislative  intent  as  expressed 
in  the  title  and  provisions  of  the  statute  itself. 

In  some  instances,  the  word  "municipality"  has  been  held  not 
to  mean  "county."  State  ex  rel.  Wright  v.  Campbell  (1906)  74 
N.  J.  L.  ft2,  64  Atl.  171,  74  N.  J.  L.  609,  67  Atl.  186. 

In  others,  the  word  "municipality"  has  been  held  to  mean 
"county."  Union  Stone  Co.  v.  Hudson  County  (1906)  71  N. 
J.  Eq.  667>  65  Atl.  466;  Herman  &  Orace  v.  Essex  County 
<1906)  71  N.  S.  Eq.  541,  64  Atl.  742;  78  N.  J.  Eq.  415,  76 
Atl,  1101 ;  State  ex  rel.  Jurgens  v.  Booth  (1911)  82  N.  J.  L. 
206,  81  Atl.  561. 

The  limited  franchise  act  is  an  act  entitled,  "An  Act  Regulat- 
ing the  Granting  by  Municipalities  of  Consent  to  tiie  Use  of 
Streets,  Avenues,  Parks,  Parkways,  and  Other  Public  Places." 

It  regulates  the  procedure  to  be  adopted  by  a  municipality 
when  granting  certain  rights  to  a  utility  company  in  its  streets, 
avenues,  parks,  parkways,  and  other  public  places. 

It  provides  for  notice  and  a  public  hearing  to  tiie  inhabitants 
thereof. 

It  acts  as  a  safeguard  of  the  rights  of  the  public  in  the  streets, 
avenues,  parks,  parkways,  and  other  public  places. 

It  would  seem,  therefore,  that  the  same  requirements  and 
restrictions  imposed  by  that  act  upon  a  town,  township,  borough, 
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Gg  eit^y  in  granting  rights  or  franohiises  in  streets^. avenues,  etc, 
api^y  with  equal  £<»ree  to  a  county  in  granting  rights  or  fran- 
ohifles  in  a  ^^eounty  road."  .     , 

A  careful  study  of  .thi9  liioited  franchise  act  convineea  this. 
Board  that  the  legislature  in  using  the  word  '^municipality''  in- 
tended to  include  "county,"  and  therefore  the  telephone  com- 
pany, in  obtaining  the  municipal  consent  here  submitted  for 
approval,  is  required  to  comply  with  the  provisions  of  the  limited 
franchise  act. 

The  Board  withholds  its  approval  of  the  re66lution,  and  the 
petition  will  be  dismissed. 

An  order  will  so  enter. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  J.  Treacy  and  John  W.  Slocum,  CionmiissionerB. 

Note. — ^Relying  upon  the  foregoing  decision  in  Eb  New  York 
Telephone  Co.,  applications  for  approval  of  consent  resolutions 
granted  by  the  boards  of  chosen  freeholders  of  Ocean  and  Morris 
eonnties  were  dismissed  in  Be  New  York  Telephony  Company,  April 
25,1916  (leases). 
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BE  SOUTH  SHOBB  GAS  COMPANY. 

[Case  Ko.  3829.] 

Pranch  ise  —  Ijeaee  ^  i4p|»rot?al  —  Fraud, 

Approval  of  a  municipal  gas  franchise  aiid  its  lease  will  not  be 
denied  upon  mere  conjecture  that  the  grant  and  the  leaaee^s  original 
frsnohiM  were  tainted  with  fraud,  iven  if  the  lessee's  motive  is  simply 
to  validate  its  douhtful  franchise*  where  the  franchise  grant  and  lease 
appear  to  be  r^:ular  on  their  face. 

[April  «,  1916.) 

PETITION  of  the  South  Shore  Ga»  Company)  under-  §  68  o£ 
the  Public  Service  Commissiozks  law,  for  approval  o£  a  ga^  f ran- 
ehise  from  the  town  of  Islip,  and  for  panaiesioti.  to  conatrrict 
thereunder,  and  also  for  approval,  under  §  70  of  the  Public; . 
Service  CommiBfiiona  law,  of  a  proposed  lease  of  said  franphise 
by  the  petitioner  to  the  Suffolk  Gbu9.&  Electric  L\^t  Ocnnjpany;^ 
granted. 
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Appearances:  Henry  R.  Frost  for  the  petitioner;  Marvin 
Sheibler,  protesrtant,  appearing  in  person  and  by  Kalph  K.  Jacobs 
attorney;  Peter  E.  Nostrand,  county  superintendent  of  highway?, 
and  B.  H.  Wait  of  the  state  commission  of  hi^ways,  appearing 
generally. 

By  the  Commission :  We  have  given  very  careful  considera- 
tipn  to  Hr.  Sheibler's  objections  to  this  application,  and  to  the 
views  of  the  present  town  board  of  Islip,  but  upon  the  evidence 
before  us  we  are  unable  to  do  otherwise  than  grant  the  petitioners 
the  relief  asked  for.  The  franchise  given  by  the  town  of  Islip 
to  the  South  Shore  Gas  Company  is  regular  upon  its  face.  Mr. 
Sheibler  believes  that  it  was  improperly  procured,  but  nothing 
before  us  would  warrant  our  acting  on  that  assumption  now. 
The  proposal  to  transfer  this  franchise  to  the  Suffolk  Gas  & 
Electric  Light  Company  seems  to  be  a  perfectly  proper  and  busi- 
nesslike one.  Mr.  Sheibler  asserts  that  no  new  construction  work 
will  be  done  under  this  franchise,-*— that  the  lessee  company  has 
already  laid  mains  throughout  Islip  under  franchiRes  which  Mr. 
Sheibler  believes  are  invalid.  That  may  be  so,  but  eveii  if  it 
is — even  if  the  motive  of  the  Suffolk  company  in  acquiring  the 
present  franchise  is,  as  Mr.  Sheibler  thinks,  simply  to  validate 
doubtful  franchises  under  which  it  is  now  operating — we  cannot 
see  that  we  should  refuse  our  consent  to  the  leasing  of  the  fran- 
chise which  was  granted  to  the  South  Shore  Gas  Company.  There 
is  no  proof  before  us  that  the  old  franchises  of  the  Suffolk  Gas 
&  Electric  Light  Company  were  dishonestly  acquired,  any  more 
than  there  is  that  the  franchise  in  question  is  bad  for  a  similar 
reason.  On  its  face,  the  entire  transaction  to  whioh  we  are  asked 
to  give  our  consent  seems  regular  and  legitimate.  Mr.  Sheibler 
may  believe,  as  the  result  of  his  personal  inquiries  and  his 
estimate  of  the  character  of  the  men  composing  the  town  board 
which  granted  the  franchise,  as  well  as  of  those  who  now  seek 
to  operate  under  the  franchise,  that  something  is  potten  in 
Denmark ;  but  it  would  be  quite  unheard  of  for  any  recrponsible 
governmental  body  to  *  accept  such  conjectures  as  a  ba^is  for  ■ 
official  action,  without  pretty  convincing  evidence  that  the  con- 
jectures are  well  founded.    If  the  franchises  of  the  Suffolk  Gas 

&  Electric  Light  Company  ate  taifated  with  fraud,  as  Mr.  Sheibler 
r.ujLi9ia>. 
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believes,  they  ckn  doubtless,  upon  ppopeT  evidence  and  in  a  proper 
proceeding,  be  upset,  but  the  record  in  the  present  case  furnishes 
no  ground  whatsoever  for  our  acting  upon  the  assumption  that 
such  is  the  case,  or  for  our  refusing  to  make  such  an  order  as  bi 
now  asked  for  b7  the  petitioner^ 


msw  TOR&  SUPREME  OOURT,  APPJBIjLATB  JDIVISION,  FIRST 
DEPARTMENT. 

PEOPLE  EX  BEL.  NEW  YORK  &  QUEENS  GAS  COMPANY 

V. 

MoCALL  et  al.,  Public  Service  Commission. 
(—  App.  Div.  — ,  157  N-  y,  Supp.  707.) 

Service -^WoBienMons^^Beasonahleneas^thie&tion  far  iMte  court. 

1.  Un4fir  th«  New  York  Public  Service  Comrai^siona  law,  tl^e  court 
has  power  to  pass  upon  the  reasonableness  of  extensions  of  f^AS  service 
ordered  by  the  Commission. 

Service  —  Gas  —  Extensions  —  ReasondliieneM  of  order  requiring, 

2.  An  order  of  the  Commission  requiring  the  extension  of  gas 
service  to  a  now  commuAify  la  unreasonable  wiiere  sucb  commuAity  ^as. 
adequate  electric  service,  and  the  prospective  return  .from  the  exten- 
sion would  not  produce  more  than'  about  one  half  of  a  reasonable  re- 
turn on  the>nMefii3ary  investment,  and  the  promise  of  any  increase  In  the 
revenue  is  remote. 

[March  8,  1916.]     ■ 

Certiorari  to  review  an  ordei^  of  the  Public  Service  Commis'^ 
sion  of  the  State  of  Xew  York  for  the  First  District,  requiring 
the  New  York  &  Queens  Gas  Company  to  extend  its  service  to 
Douglaston,  inchiding  Douglas  Manor;  determination  of  Com- 
mission annulled,  and  application  of  petitioners  denied. 

Appearances:  John  A.  Garver  for  relator;  William  H.  Van 
Steenbergh  for  Douglaston  Civic  Association;  Arthur  Du  Bois 
for  respondents. 

Smithy  J.,  delivered  the  opinioh  of  the  court :  ^ 

The  New  York  &  Queens  Gas  Company  has  its  headquarters 

and  manttfadturing  plant  in  'FiuahiDg^  Long  Island,  and  is  at: 

present  ^igag^d  in  supplying  that  town  and  the  adjoining  town 

of.Bayside  .witk  gas.     East  of  Baydide  a  marsh,  bisected  by  a' 
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navigaUe  Creek  extends  for  aomewhat  over  a  mile,  and  east  oi 
this  marsh  are  situated  the  towns  of  Donglaston  and  Douglas 
Manor.  The  order  of  the  PuUic  Service  Commission  reads  in 
part  as  follows : 

"Ordered  that  the  New  York  &  Queens  Gas  Company  be  and 
hereby  is  directed  to  extend  its  mains  and  gas  services  in  such  a 
manner  as  may  be  required  reasonably  to  serve  with  gas  that 
community  lying  in  the  third  ward  of  the  borough  of  Queens, 
city  of  New  York,  and  known  as  Donglaston,  including  Douglas 
Manor." 

[1]  It  is  the  propriety  of  this  order  that  it  is  sought  to  have 
reviewed  in  this  proceeding. 

Public  Service  Conmiissions  law,  §  66,  subdiv.  2  [Consol. 
Laws,  chap.  48],  empowers  the  Commission  "to  order  reasonable 
improvements  and  extensions  of  the  works,  wires,  poles,  lines, 
conduits,  ducts,  and  other  reasonable  devices,  apparatus,  and 
property  of  gas  corporations,  electrical  corporations,  and  mu- 
nicipalities." 

We  have  no  doubt  that  under  this  law  the  question  remains 
for  the  court  to  determine,  upon  the  review  of  the  determination 
of  the  Public  Service  Commission,  whether  the  extension  ordered 
was  a  reasonable  extension.  This  question  must  be  considered 
in  the  aspect,  first,  of  the  needs  of  the  community ;  and,  second, 
of  the  burden  placed  upon  the  company. 

[2]  Pirst.  Douglaston  and  Douglas  Manor  have  about  230 
houses  built.  The  place  is  supplied  with  electric  light,  so  that 
the  gas  in  question  will  not  be  required  for  illuminating  purposes, 
but  only  for  the  purpose  of  cooking  and  possibly  for  heating  dur- 
ing the  summer  months.  None  of  the  houses  which  have  been 
erected  are  piped  for  gas,  indicating  that  it  was  not  the  expecta- 
tion of  those  who  built  the  same  that  gas  would  be  furnished. 
If  this  gas  were  needed  for  illuminating  purposes,  as  well  as  for 
heating  and  cooking,  the  necessity  would  be  much  more  impera- 
tive, and  an  entirely  different  question  might  be  presented. 

Second.  For  a  distance  of  5  miles  from  the  gas  house  in 
Flushing  to  the  end  of  the  main  at  Bayside  the  mains  of  the  com- 
pany Would  have  to  be  changed,  and  6-inch*  pipes  substituted  for 
4rinch  pipes,  which  now  exist    For  a  mile  from  the  end  of  the 

main  in  Bayside  there  will  be  no  consumers  of  gas,  as  the  mains 
P.U.R.1916D. 
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pcM  fhrough  marsh  Umd^  wbeve  th«re  are  no  reEddenoes.  From 
the  records  of  the  company-  it  appears  that  for  the  gas  famished 
the  manufacturing  and  diattibuting  expenses  amount  to  72.7  cents 
per  1,000  feet.  This  does  not  include  any  interest  npon  the 
moneys  invested,  and  the  company  has  never  deckied  a  dividend. 
This  leaves  27.3  cents  per  1^000  feet  upon  the  price  of  $1  per 
1,000  feet  which  tiiie  company  is  authorused  to  oharge.  A  very 
liberal  estimate  of  the  gas  whieh  will  be  consumed  in  the  housefi 
already  constructed  in  Douglaston,  Douglas  Manor,  and  Lit<^ 
Neck  has  been  given  as  6,075,000  cubic  feet.  Upon  this  esti- 
mate, at  27.S  cents  per  1,000,  theaie  wiU  be  an  income  to  tibe  com- 
pany, over  and  above  the  cost  of  manufacturing  and  distributing^ 
of  about  $1,660  per  year.  This,  as  before  said,  allows  ndtlung 
for  interest  upon  bonds  or  dividends  upon  stock.  The  stock  of 
this  company  is  presumably  all  taken.  It  has  a  bonded  debt  of 
$800,000,  and  presumably  it  must  borrow  the  moneys  necessary 
for  the  new  construction  required.  Those  moneys  I  am  3atisfied 
would  amount  to  between  $60,000  and  $70,000.  Assuming,  for 
the  argument,  the  smaller  amount,  the  interest  upon  $60,000  at 
5  per  cent  amonnts  to  $8,000.  This  would  only  be  about  one 
half  repaid  by  the  $1,660,  the  return  from  the  gas  furnished  at 
Douglaston.  The  balance,  or  about  $1,500,  would  I;>e  a  burden 
upon  the  company,  which  must  be  paid  out  of  other  income 
from  other  customers.  It  is  undoubtedly  true  that  it  is  not  neces- 
sary that  the  first  return  from  an  extension  should  be  large,  pro- 
vided there  is  reasonable  ground  to  foresee  that  within  a  reason- 
able time  the  return  from  the  investment  is  going  to  be  large 
enough  to  cover  the  expenses  and  the  interest  upon  the  moneys 
required  to  make  the  same.  The  promise  here  is  so  remote  that 
it  does  not  seem  to  us  reasonable  to  require  this  company  to  make 
this  expenditure  for  this  construction,  in  view  of  the  fact  that  the 
only  requirement  for  gas  is  for  cooking  and  heating  in  the 
summer  months,  and  that  the  place  is  already  supplied  with 
electricity  for  illumination. 

We  are  not  unmindful  of  the  obligation^  owii^  by  a  public 
service  corporation  to  serve  well  th^  entire  community  through 
which  it  has  a  franchise;  but  the  statnte  has  defined  the  extent 
of  its  obligation  as  requiring  a  reasonable  effort  so  to  do.  Our 
attention  has  been  called  to  the  statement  of  thejComniissionets 

P.U.R.1916D. 
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at  the  tiiue  that  this  determinatioB  was  made  ^  to  the  jefn^ 
Beutations  made  by  the  ConBdlidated  Gas  Company  before  tlM 
Commissian  y/hen  application  was  made  by  that  eompany  for 
piermjlsaion  to  buy  the  stook  of  the  relator.  Whatever  inferenM 
might  b^  di^awn  from  those  statements  as  to  the  feaaoiia  which 
inj9ueiiced  thi&  Commissioner^  in  making  the  deterpiinatkm  hore- 
nnder,  reviewed,  we  are  of  the  opinion  that  the  f^iots  preaented 
by  the  jrecoiHl  do  not  present  a  reasonable  juatifieatioii.fpr  the 
order  made. 

.Th^  deteiTnination  of  the  Commission  must  therefoi^  be 
ajanuUed,  without  eostSy  and  the  appUcatm  of  the  petitionees 
denied. 

All  eoncuc 


OKLAHOMA  CORPORATION  COMMISSION. 

RE  PROPOSED  ORDER  151,  RELATING  TO  GAS  SERVICR 
[Order  No.  102S;  CauBe  No.  2440.] 

BuhUc  utilUieS'^JurUdietitni,  and  po%ter0  o/  CommUHomers '^  Jfatm 
ural  gas '^  Distributitiff  company. 

The  Oklahoma  Commission  has  jurisdiction,  under  chapter  93, 
Session  Laws  (Okla.)  1013,  to  regulate  the  prices  and  practices  of  per- 
sons or  oompanies  supplying  gas  to  others  tot  dlstribirtioii* 

[March  11,  1916.] 

Hearing^  upon  notice,  of  objections  to  proposed  order  regulat- 
ing gas  service ;  the  Commission,  having  found  that  it  had  juris- 
diction over  the  companies  and  individuals  supplying  gas  to 
other  companies  or  individuals  for  distribution  to  consumers, 
issued  an  order  requiring  all  companies  or  individuals  in  any 
way  connected  with  supplying  gas  to  have  adequate  facilities  and 
to  furnish  at  all  times  an  adequate  supply  of  gas. 

Appearances:  Paul  A.  Walker  for  the  Commission;  and  Mr. 
Lewis,  representing  the  town  of  Yale. 

Humphrey,  Commissioner:  The  Commission  having  had 
under  consideration  the  matter  of  supply  of  natural  gas  for 
domestic  consumption,  on  February  12,  1916,  issued  its  pro- 
posed  order  No.  151,  which  is,  omitting  caption  and  signatures, 
in  words  and  figures  as  follows : 
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''To  all  oompaoies  furpjuslung  or  supplyii^g  natiir&l  or  artificiiil 
gas  for  iloxnestle  co|iOTmiptiozi|  either  directly  to  consuiBjers  or  to 
oompanioB^..  individuals,  etc^  distributing  audU|g^  to  consumers 
and  to  all  corporations,  etc.,  particularly  described  aa  jEqUows: 

"  '(Section  1,  «^pt^  93,. Session 'Law;?  of  X913)  \    .    . 

"  'Every  corporation  as^ooiation,  company,  individual,  their 
trustees^  leasees,  or  receivers^  buoojbssq^,  or  assigns,,  except  cities, 
towns,  or  otiber  bodies, politic,  tiaat  now.or,,bereafJ;er.may  own, 
operate,  or  manage  any  plant  pr  equi^nacu^  pr  ai^y  pa^  thereof 
directly  or  indirectly,  for  public  uae,  pr  may  ^supp^y  any  .con^r 
modity  to  be  furnished  to  the  publ;ic: 

"'(a)  For  the  conveyance  of  ^w  by  pipe  line.  .. 

"  '(b)  For  the  production,  tra,nsinission,  delivery,,  or  f urnish- 
ing  of  heat  or  light  vith  gas.' 

"Yon  are  hereby  notified  •that  on  the  8th  day  of  March,  1916, 
at  10  o'clock  A*  M.,  a  dftte  after  publication  onpe  a  weejc  for  four 
eonsecntive  weeks  in  the  daily  Oklahoman,  a  ne;wspaper  of  gen- 
eral circulation,  published  in  the  city  of  Oklahoma,  county  of 
Oldahoma,  state  of  QJcl^homa,  as  required,  by  law,  the  Corpora- 
tion Ooinmission  of  Oklahoma  will  hear,  at  its  office  in  Oklahoma 
City,  any  objections  which  may  be  urged  against  the  following 
proposed  order,  rule,  r^ulation,  or  requirement,  to  wit: 

"Elwh  land  every  corporation,  association,  company,  indi- 
vidual, etc  (above  described,  §  1,  chapter  93,  Session  Laws 
1913)  supplying  natural  gaa  for  domestic  consumption  or  for 
the  c<Miveyance;  of  gas  by  pipe  line,  for  the  production,  trans- 
mission, delivery,  or  furnishing  of  heat  pr  light  with  gas,  or  iji 
any  way,  directly  or  indirectly,  supplying:  natural  or  artificial 
gas  for  domestic  consunaption,  is  hereby  required  to  so  construct 
and  equip  and  maintain  its  distributing  systems  and  mains  as  to 
be  able  at  all  times  to  furnish,  an  adequa^. supply  of  gas  for 
domestic  consumption,  and  is  hereby  ordered  at  all  times  to 
furnish  and  supply  an  adequate  axnount  of  gas  of.  the  proper 
quaMty  for  heating,. cooking,  and  lighting  for  domestic  consump- 
ti(Hi. 

'^In  witness  whereof,  we  have  hereunto  set  our  hands  and 
caBaed  to  be  affixed  the  seal  of  th^  said  Commission,  this  l^e 
12th  day  of  February,  1916." 

On  the  date  set  iot  the  hearing  no  appearance  ^s  made  for 
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any  individnal,  corporation/  aasoeiation,  company,  etc,  engaged 
in  the  business  of  supplying  natural  or  ttrtafitiial  gaa.  One  person 
appeared  for  the  toiwn  of  Yale  to  urge  that  the  piH^m»d  order  be 
made  effectiye. 

The  Commission  finds  that  an  order  embodying  the  tidistance 
of  proposed  order  151  is  necessary  to  compel  those  corporatioiifl, 
associations,  companies,  individuab,  etc.,  engaged  in  Bupi^yiiig 
natural  and  artificial  gas  to  perform  liheir  full  duty. 

The  Commission  has  specific  jurisdiction,  under  chapter  98, 
Session  Laws  1915,  over  all  corporations,  asBOciations,  ecmipa- 
nies,  individuals,  etc.,  supplying  natural  or  artificial  gas  to  the 
public.  In  the  absence  of  any  order,  however,  the  Oommission 
is  without  power  to  impose  a  penalty  for  failure  to  furnish  gas. 
Nimierous  complaints  are  made  to  the  Commission  every  time 
there  is  a  protracted  "cold  spell."  The  Ooinmission  has  handled 
many  of  these  complaints  informally,  and  usually  has  been  able 
to  secure  for  those  complaining  the  relief  desired,  but  in  many 
other  cases  it  has  been  necessary  to  c<mduct  hearings  and.  ex- 
pensive investigations.  The  Commission  has  in  every  case  wherfe 
the  gas  company  has  been  found  at  fault  issued  a  formal  order 
requiring  it  to  furnish  to  complainants  an  adequate  supply  of 
gas. 

The  discovery  of  new  gas  fields  in  the  state,  the  building  of 
new  towns,  and  the  further  extension  of  the  natural  gas  -  supply 
into  the  towns  and  cities  of  the  state,  has  increased  the  number 
of  complaints  to  such  an  extent  that  the  Commission  has  felt  it 
necessary  to  make  a  general  order  requiring  those  responsible  for 
furnishing  gas  for  domestic  consumption  to  be  prepared  to  sup- 
ply and  to  furnish  at  all  times  the  gas  needed. 

In  most  instances  where  complaint  has  been  made  it  has  been 
found  that  the  fault  has  been  wholly  with  the  company  or  com- 
panies responsible  for  supplying  the  consumers.  In  some  in- 
stances a  woeful  neglect  of  duty  has  been  manifested,  and  a 
seemingly  wanton  disr^ard  of  the  comfort  and  welfare  of  the 
consumers  has  been  shown.  The  Commission,  in  the  absence  of 
any  order,  has  been  powerless  to  assess  a  penalty  for  failure  to 
furnish  the  gas  needeld.  All  that  it  could  do  was  to  issue  its 
order  directed  against  those  responsible,  requiring  that  an  adie- 
quate  supply  of  gas  be  furhiAed  in  Ae  future,  ' 
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Amaog  the  specific  orders  issued  by  the  Commission  requiring 
the  furnishing  of  an  adequate  supply  of  gas  are  the  following : 
Order  No.  773,  Cause  No.  1862,  Ardmore  ex  rel.  Koberts  v. 
City  Gas  Co. ;  Order  825,  Cause  1947,  Boynts  v.  Pioneer  Gas 
Co.;  Order  756,  Cause  1839,  Order  786,  Cause  1889,  CoUins- 
yille  V.  Collinsville  Gas  Co. ;  Ord^  819,  Cause  1928,  Armstrong 
(Hallett  and  Jeimings)  v.  Mosley;  Order  772,  Cause  1881, 
Rodgers  t.  Oolegah  Industrial  Co.;  Order  795,  Cause  1962, 
Order  876,  Cause  1990,  Nowata  v.  Citizens  Gas  Co.;  Order 
1010,  Cause  2419,  Shufeldt  v.  Citizens  Gas  Company  (con- 
tempt) ;  Order  1019,  Cause  2428,  Addle  v.  Bristow  Gas  Ca ; 
Orders  No.  994  and  994-A,  Cause  2375,  Carmichael  v.  Jennings 
Gas  Co. 

The  Commission  has  no  intention  of  attempting  to  impose 
any  unnecessary  hardship  upon  any  company  or  individual 
engaged  in  supplying  gas.  The  purpose  in  issuing  its  proposed 
order  151  was  merely  to  place  the  Commission  in  a  position 
where  it  can  compel  those  responsible  for  furnishing  gas  to  do 
their  duty. 

No  fine  can  be  imposed  without  a  hearing  and  investigation. 
(See  Bevised  Laws  1910,  §§  1192  et  seq.)  Neither  will  the 
Commission  fail  to  recognize  the  hazards  of  the  natural  gas 
business. 

Nor  would  the  Commission  have  it  appear  that,  generally,  the 
companies  engaged  in  supplying  natural  gas  in  Oklahoma  are 
not  progressive  and  fully  awake  to  the  situation.  Fortunately 
for  the  public  those  in  this  state  engaged  in  the  business  of  sup- 
plying gas  are  generally  fully  abreast  of  the  times,  and  have  em- 
ployed in  their  enterprise  up-to-date  methods  and  equipment. 

Chapter  98,  Session  Laws  of  1918,  specifically  conferring 
jurisdiction  upon  the  Commission,  is,  in  part,  as  follows : 

"Section  1:  The  term  ^public  utility'  as  used  in  this  act, 
shall  be  taken  to  mean  and  include  every  corporation,  association, 
company,  individual,  their  trustees,  lessees,  or  receivers,  succes- 
Bors,  or  assigns,  except  cities,  towns,  or  other  bodies  politic,  that 
now  or  hereafter  may  own,  operate,  or  manage  any  plant  or 
equipment,  or  any  part  thereof,  directly  or  indirectly,  for  pub- 
lic use,  or  may  supply  any  commodity  to  be  furnished  to  the 

public. 
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"(a)  For  the  conveyance  of  gas  by  pipe  line. 

"(b)  For  the  production,  transmission,  delivery,  or  furnish- 
ing of  heat  or  light  with  gas." 

"Section  2:  The  Commission  shall  have  general  supervision 
over  all  public  utilities,  with  power  to  fix  and  establish  rates 
and  to  prescribe  rules,  requirements,  and  regulations  affecting 
their  services,  .operations,  and  the  management  of  the  business 
thereof,  and  the  method  in  which  same  is  conducted.    .    .     . '' 

In  some  of  the  hearings  held  by  the  Commission  there  has  been 
difficulty  in  fixing  the  responsibility  on  account  of  the  two  or 
more  companies  involved  in  the  transactions  connected  with  sup- 
plying gas.  The  company  in  charge  of  the  distributing  system 
has  sometimes  attempted  to  justify  its  failure  to  adequately 
supply  its  patrons,  by  alleging  that  the  pipe-line  company  or 
some  other  company  furnishing  gas  to  it  for  distribution  has  been 
lax  in  its  duty.  The  order  to  be  made  by  the  Commission  will 
endeavor  to  take  care  of  a  situation  of  this  kind,  and  all  com- 
panies, individuals,  etc.,  in  any  way  connected  with  supplying 
gas,  will  be  held  strictly  accountable  for  full  performance  of 
duty. 

The  question  has  been  raised  as  to  whether  or  not  the  Com- 
mission has  jurisdiction  to  regulate  prices  and  practices  of  com- 
panies, individuals,  etc.,  supplying  gas  to  companies,  individuals, 
etc.,  for  distribution  to  the  consumers.  The  Commission  is  of 
the  opinion  that  jurisdiction  is  specifically  extended  over  such 
companies,  individuals,  etc.,  by  chapter  93,  Session  Laws,  supra. 
(See  also  Eevised  Laws  1910,  chapter  79,  art.  1,  particularly 
§§  8227  and  8235.)  Any  order  issued  in  this  cause  shall  apply 
to  companies,  individuals,  etc,  supplying  gas  to  the  companies, 
individuals,  etc.,  who  distribute  directly  to  the  consumers,  as 
well  as  to  all  other  corporations,  companies,  individuals,  etc., 
directly  or  indirectly  supplying  natural  or  artificial  gas  for 
domestic  consumption. 

In  Order  No.  876,  Cause  No.  1990,  Nowata  v.  Citizens  Gas 
Co.,  the  Commission  said:  "Without  going  into  any  extensive 
authority,  when  a  public  service  corporation  or  an  individual . 
undertakes  to  supply  a  community  with  transportation  or  trans- 
mission service  or  with  gas  service,  ^e  public  acquires  an  inter- 
est in  the  use  of  the  property.  In  this  case,  however,  the  gas- 
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pipe  lines  of  all  the  defendants  being  public  service  property, 
when  they  undertake,  individually  or  by  combination,  or  by  joint 
service,  to  render  a  service  to  the  public,  they  may  be  required 
to  do  so  regardless  of  any  contract  as  between  parties." 

Gas  has  been  defined  as  a  commodity  (West  v.  Kansas  Natural 
Gas  Co.  221  U.  8.229,  55  L.  ed.  716,  35  L.R.A.(N.S.)  1193,  31 
Sup.  Ct  Kep.  564),  and  the  distributers  usually  charge  for 
same  according  to  the  amount  furnished  (whether  measured 
accurately  by  meter,  or  approximately  by  flat  rate)  ;  but  the  situa- 
tion is  that  even  if  as  a  matter  of  law  the  consumer  buys  a  com- 
modity, as  a  matter  of  right  be  is  entitled  to  service.  An  inade- 
quate supply  of  gas,  though  expensive,  affords  poor  service.  The 
grantee  of  or  beneficiary  under  franchise  (who  usually  enjoys  a 
monopoly)  undertakes  to  render  service  to  the  public — not 
merely  to  supply  a  commodity,  which  when  furnished  in.  insuffi- 
cient quantity  is  of  no  practical  benefit,  although,  as  aforesaid, 
still  expensive ;  therefore  gas  distributers  should  not  only  furnish 
gas,  but  should  supply  the  same  in  sufficient  quantities  to  meet 
the  needs  of  the  community  served,  and  thus  render  competent 
and  satisfactory  service. 

The  Commission  finds  that  an  order  embodying  the  substance 
of  proposed  order  151  is  necessary  for  the  protection  of  the  pa- 
trons of  distributers  of  natural  and  artificial  gas,  and  therefore 
an  order  will  be  issued  in  accordance  with  the  substance  of  pro- 
posed order  151,  which. proposed  order  the  Commission  finds  has 
been  published  once  a  week  for  four  consecutive  weeks  in  a  news- 
paper of  general  circulation,  viz,,  the  Daily  Oklahoman,  published 
in  the  county  in  which  the  capital  of  this  state  is  located,  together 
with  the  notice  of  the  time  and  place,  when  and  where  the  Com- 
mission would  hear  any  objections  which  might  be  urged  by 
and  person,  interested,  against  the  proposed  order,  rule,  regula- 
tion, or  requirement 
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OKLAHOMA  CORPORATION  COMMISSION. 

W.  H.  SHARP  et  al. 

V. 

OKLAHOMA  GAS  &  ELECTRIC  COMPANY. 
[Order  No.  1036;  Cause  No.  2441.] 

Service  —  Oas  -»  Extensione  —  Inadequate  eompeneation. 

Gas  mains  should  be  extended  into  thinly  settled  territory  al- 
though a  return  of  9  per  cent  on  the  inyestment  for  interest  and  de- 
preciation may  be  inadequate,  where  the  extensions  will  induce  the  ter- 
ritory to  grow  and  will  be  ultimately  profitable. 

[April  12,  1916.] 

Complaint  by  W.  H.  Sharp  and  others  to  require  the  Okla- 
homa Gas  &  Electric  Company  to  extend  its  gas  mains;  utility 
ordered  to  lay  the  mains  and  make  connection  at  the  property 
lines  upon  the  consumer's  just  signing  a  contract  and  making  the 
customary  deposit. 

Appearances :  W.  H.  Sharp  for  complainants ;  Paul  K.  Beisa 
for  defendant;  Paul  A.  Walker  and  H.  E.  Musson  for  the 
Commission. 

By  the  Commission:  Complaint  was  filed  by  W.  H.  Sharp 
and  twenty-seven  others,  residents  and  citizens  of  Oklahoma 
City,  asking  that  the  Oklahoma  Gas  &  Electric  Company  be  re- 
quired to  extend  its  mains  into  blocks  1,  2,  3,  4,  5,  and  6  Eck- 
roat's  addition  so  as  to  furnish  gas  service  to  the  petitioners. 

The  complaint  was  submitted  by  agreement  on  the  estimate 
filed  by  H.  E.  Musson,  the  Commission's  engineer.  This  esti- 
mate showed  that  the  cost  of  making  the  extension  would  be  ap- 
proximately f$l,713 ;  that  the  net  income  from  the  twenty-eight 
consumers,  assuming  that  each  of  the  petitioners  would  take  gas 
after  the  extension  is  made,  would  be  $700;  that  the  operating 
expenses  and  taxes,  taking  as  a  basis  the  defendant's  statement  in 
its  1915  report  of  79.48  per  cent  of  the  gross  income,  would  be 
$556.36.  This  would  leave  a  net  revenue  of  $143,64,  or  8.4 
per  cent  on  tlie  investment. 

On  the  plat  filed  by  the  petitioners  is  a  notation  that  Eckroat 
will  pipe  gas  at  his  own  expense.  This  would  relieve  the  com- 
pany of  sufficient  expenditure  to  make  its  net  revenue  show 
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a  retom  of  something  more  than  9  per  c^&t  on  its  inyestment, 
to  take  care  of  interest  and  depreciation.  It  is  unnecessary  to 
pass  upon  the  adequacy  or  inadequacy  of  this  amount  to  give 'to 
the  defendant  company  ike  rate  of  interest  and  the  amount  for 
depreciation  to  which  it  is  entitled,  because  each  extension  can- 
not be  expected  to  yield  a  profit  at  the  start  The  extension  of 
the  gas  mains  into  this  part  of  the  city  will  undoubtedly  in- 
duce other  persons  to  locate  there.  The  addition  lies  between  the 
business  part  of  Oklahoma  City  and  the  residence  sections  south 
which  are  already  supplied  with  gas  service.  Even  though  the 
extension  may  not  be  a  profitable  investment  at  the  start  it  will 
undoubtedly  become  so  in  the  future. 

The  Commission  has  discussed  the  law  relative  to  extension  of 
gas  service  in  its  former  opinions.  In  xhe  case  of  Eaton  v. 
Oklahoma  Gas  &  E.  Co.  P.U.B.1916A,  193,  it  reviewed  the  au- 
thorities in  point.  Two  recent  cases  dealing  with  this  subject 
are  Re  Maple  Hill,  decided  by  the  Connecticut  Public  Utilities 
Commission,  January  4,  1916,  reported  in  P.TJ.R.1916B,  308; 
Sisk  V.  Abington  Electric  Co.  decided  by  the  Pennsylvania  Pub- 
lice  Service  Commission,  September  24, 1916,  reported  in  P.U.R. 
1915F,  835.  In  the  former  case,  the  Coiinecticut  Public  Utili- 
ties Commission  said:  ''In  such  cases  as  this  the  chief  inquiry 
is  a  determination  of  the  cost  of  installation  and  furnishing  the 
service  requested,  as  compared  with  the  probable  income  which 
will  result  When  a  company  has  deliberately  entered  a  given 
territory  by  securing  charter  rights  to  furnish  service  therein, 
it  is  presumed  to  anticipate  the  obligation  or  duty  which  may 
follow  to  furnish  such  service  when  reasonably  demanded,  and 
ii  is  doubtless  a  function  of  this  Commission,  after  determining 
the  facts,  to  hold  such  company  to  the  obligations  which  it  has 
assumed.  It  is  not  necessary  to  find  that  a  profit  will  be  shown 
on  a  given  extension  from  the  start  if  the  prospects  of  future 
business  are  reasonably  good.  .  .  .  The  evidence  shows  that 
it  is  a  growing  community,  and  that  it  may  fairly  be  assumed 
that  the  number  of  users  of  gas  will  materially  increase  in  the 
future.  ...  To  a  certain  extent  the  introduction  of  gas 
will  contribute  to  the  increase  of  population,  which  in  turn 
should  ultimately  furnish  consumers  sufiicient  to  make  this 
extension  profitable  to  the  company.  .  •  • 
P.U.R.1916D. 


102  ..   /  OjO^AHOMA  CORPORATION  COMMISSION. 

•     •  • 
./'Adctqfiiing  that  practically  all  of  the  present  petitioners  would 

.  i^se'*gas  if  installed,  and  would  be  willing  to  enter  into  such  a 
.  *f}ontract  and  pay  such  a  minimum  annual  charge,  and  allowing 
for  a  reasonable  future  growth  and  the  natural  increase  in  use, 
we  are  of  opinion  that  the  respondent  company  would  secure  a 
return  commensurate  with  the  cost  of  construction  and  servioe, 
and  that  the  extension  would  ultimately  be  a  reasonably  profitable 
part  of  the  company's  plant" 

In  the  latter  case,  the  Pennsylvania  Public  Service  Commis- 
sion said: 

"We  do  not  think  that  any  public  service  company  has  the 
right  or  should  adopt  a  policy  whereby  it  will  only  s^ve  such 
customers  as  are  remunerative  at  the  time  of  installation.    •    •    . 

"Any  unreasonable  extension  should  not  be  required;  on  the 
other  hand,  when  a  public  service  company  enters  i4>on  its 
duties  to  render  a  public  service  in  a  community,  it  should  be 
compelled  to  render  such  a  general  service  as  the  reasonable  de- 
mands of  the  comnnmity  at  such  time  and  in  the  near  future  may 
require,  and  proper  provisions  should  be  made  therefor,  even  to 
the  extent  of  making  extensions  that  will  meet  reasonable  de- 
mands that  will  be  made  of  it  in  the  future." 

The  Commission  finds  that  the  extension  requested  in  com- 
plainants' petition  should  be  ordered.  It  is  presumed  that  the 
petitioners  would  have  no  objection  to  signing  contracts  to  take 
gas,  and  when  the  petitioners  have  signed  contracts  to  take  gas 
and  have  made  the  usual  deposit,  the  defendant  company  will 
be  required  to  lay  the  mains  necessary  to  serve  the  petitioners. 

It  is  therefore  considered,  ordered,  and  adjudged  that  the  de- 
fendant, the  Oklahoma  Gas  &  Electric  Company,  be  required  to 
lay  the  necessary  mains  and  make  the  necessary  connection  at 
the  property  line  to  furnish  gas  service  to  the  petitioners  herein. 
The  petitioners  shall  first  be  required  to  sign  a  contract  to  take 
gas,  and  shall  make  the  customary  deposit. 

It  is  further  ordered  that  this  extension  shall  be  completed  on 
or  before  the  1st  day  of  June,  1916,  or  within  thirty  days  from 
the  time  the  petitioners  herein  have  signed  contracts  to  take  gas 
as  above  set  forth. 

Corporation   Commission,   W.   D.   Humphrey  and  Geo.   A. 

Henshaw,  Commissioners,  -;•  * 
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SOirrH  DAKOTA  BOARD  OF  RAIIiROAB  OOMMISSIONfiRS. 

JOHN  STEADMAN 

V.     ' 

BEBESFOBD  TELEPHONE  COMPANY. 
[F-197.1 

Bates  ^Telephones  ^Main-line  service  to  rural  subscribers. 

1.  A  telephone  company  need  not  give  main-line  service  at  city  resi- 
d^ce  rates  to  rural  subscribers;  but  may  charge  an  additional  sum 
varying  with  the  distance  from  the  city. 

Rates  ^  Telephones  ^Main^line  service  to  rural  subscribers. 

2.  The  rental  rate  for  rural  main-line  telephone  service  was  fixed 
at  $3  a  year  for  subscribers  residing  within  1  a  mile  from  city  limits 
plus  $1  a  year  for  each  additional  quarter  mile,  in  addition  to  the  city 
residence  rate. 

[March  9,  1916.] 

Complaint  by  John  Steadman  to  require  the  Beresford  Tele- 
phone Company  to  give  main-line  service  at  city  residence  rates 
to  rural  subscribers;  ordered  that  main-line  service  be  extended 
to  each  subscriber  on  the  basis  of  an  additional  rental  charge  of 
$3  a  year  for  subscribers  residing  within  ^  mile  from  city  limits, 
plus  $1  a  year  for  each  additional  quarter  mile. 

By  the  Commission :  This  cause  was  brought  to  hearing  on 
complaint  of  Mr.  John  W.  Steadman,  of  Besesford,  South  Da- 
kota, that  the  Beresford  Telephone  Company  had  on  or  about  the 
10th  day  of  January,  1915,  discontinued  the  furnishing  a  main- 
line service,  und  thereafter  the  complainant  was  connected  with 
and  furnished  service  over  a  rural  party  line. 

The  complainant  appeared  in  person  and  by  his  attorneys, 
Mr.  August  Frieberg  and  Mr.  L.  M.  Borg,  and  the  defendant 
by  Mr.  Maurice  B.  Ryan,  its  owner  and  manager.  Witnesses 
for  both  parties  having  been  sworn  and  their  evidence  taken,  the 
cause  was  submitted  for  determinati<Hi  and  order. 

The  Board  having  carefully  considered  all  of  the  evidence  in 
the  case,  and  being  fully  advised  in  the  premises,  orders  filed 
the  following  findings  of  fact : 

That  the  defendant,  the  Beresford  Telephone  Company,  oper- 
ates a  telephone  exchange  in  the  city  of  Beresford  and  rural 
party  lines  in  the  vicinity  thereof ;  that  ike  portion  of  the  incor- 
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porated  limits  of  the  city  of  Bereaford,  located  in  Uuiou  countyy 
are  included  within  the  boundaries  of  section  5,  township  95, 
north  of  range  50,  west  5th  P.  M. ;  that  the  complainant  is  a  farm- 
er residing  on  the  southwest^'quarter  of  section  4,  township  95, 
north  range  50,  west  5th  P.  M.,  the  residence  of  the  complainant 
is  located  about  10  rods  east  and  about  25  rods  south  of  the  north- 
west corner  of  said  quarter  section  of  land ;  that  about  the  year 
1905,  an  arrangement  was  perfected  whereby  the  complainant 
constructed  a  line  of  poles  and  attached  a  wire  thereto  from  his 
residence,  extending  west  10  rods,  then  north  approximately 
185  rods  to  the  northeast  corner  of  said  section  5,  at  which  point 
the  defendant  had  located  and  was  operating  a  pole  lead  from  its 
exchange  office  extending  into  the  country;  that  previous  to 
January  10,  1915,  the  complainant  received  main-line  telephone 
service  at  the  residence  rate  of  $1  per  month.  The  value  of  the 
property  owned  by  the  complainant  and  used  in  connection  with 
the  furnishing  of  telephone  service  up  to  about  January  10, 
1915,  as  covered  by  a  stipulation  by  the  parties  at  the  hearing; 
is  $29.65. 

[1]  The  issue  clearly  drawn  in  this  case  is  whether  or  not  the 
defendant  shall  be  compelled  to  grant  to  the  complainant  main- 
line telephone  service,  the  complainant  demanding  such  service, 
at  the  same  rate  that  residence  service  is  furnished  to  the  sub- 
scribers of  the  exchange  within  the  city  limits  of  Beresford.  The 
defendant  contends  that  while  it  had  furnished  Mr.  Steadman 
main-line  service  at  the  rate  charged  its  residence  subscribers 
within  the  city  limits  for  a  number  of  years,  that  other  of  its 
rural  subscribers  residing  at  a  distance  of  5  and  6  miles  from 
the  city  limits  demand  main-line  service  on  the  same  terms,  and 
that  it  is  impossible  for  the  company  to  furnish  such  service  to 
all  subscribers  at  the  rate  now  charged  for  residence  telephone 
service;  that  it  would  be  willing  and  could  furnish  main-line 
telephone  service  to  farmers  residing  outside  of  the  city  limits, 
providing  a  reasonable  rate  for  such  service  were  established,  and, 
in  its  opinion,  it  should  be  permitted  to  charge  an  additional 
rate  of  $1  per  month  per  phone  for  each  quarter  mile  outside  of 
the  inner  radius  or  city  limits,  to  any  rural  subscriber  demand- 
ing main-line  service. 

The  company  farther  contends  that  to  grant  main-line  serv- 
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ice  to  Mr.  Steadman  on  the  terms  demanded  by  him^  it  would  be 
compelled  under  the  law  to  grant  like  service  on  the  same  terms 
to  all  other  rural  subscribers  desiring  and  demanding  such  serv- 
ice, on  the  theory  that,  to  adopt  any  other  policy,  would  be  prac- 
tising discrimination  under  §  6  of  chapter  218  of  the  Session 
Laws  of  1911,  from  which  we  quote  as  follows:  "No  person  or 
telephone  company  shall  unjustly  discriminate  either  between 
persons  or  telephone  companies  in  the  switching  transfer  or 
delivery  of  messages;  nor  shall  such  telephone  company  make 
different  rates  for  its  subscribers  for  the  same  class  of  service  in 
any  city  or  town  where  it  is  operating.  All  such  charges  and 
rates  shall  be  uniform  to  its  subscribers  for  the  same  class  of 
service.  Any  person  or  telephone  company  and  any  officers  or 
agent  of  any  telephone  company  violating  any  provision  of  this 
section,  shall  upon  conviction  thereof,  be  punished  by  a  fine  of 
not  more  than  two  hundred  dollars  ($200)." 

It  is  our  opinion,  and  we  so  find,  that  in  so  far  as  the  demand 
of  the  complainant  pertains  to  the  class  of  service  that  he  de- 
sires, he  is  within  his  rights,  and  his  demand  is  a  reasonable  one. 
On  the  other  hand,  the  position  of  the  complainant  that  main-line 
service  should  be  furnished  at  the  rate  of  $1  per  month  is  un- 
tenable, and  such  a  requirement  would  work  great  hardship  on 
the  defendant,  and,  in  fact,  we  believe  it  would  be  impossible  for 
the  defendant  to  grant  main-line  telephone  service  to  rural  sub- 
scribers on  the  terms  demanded.  It  is  considered  on  the  evidence 
in  this  case,  that  the  complainant's  demand  for  main-line  service 
ismot  unreasonable ;  and,  owing  to  the  fact  that  the  company  will 
be  required  to  extend  main-line  service  to  other  subscribers  de- 
manding same  upon  reasonable  terms,  it  is  necessary  that  a  rea- 
sonable rate  be  fixed  for  rural  main-line  service. 

[2]  The  rate  submitted  by  the  defendant  is  unreasonably  high, 
and,  in  fact,  cannot  be  justified  on  any  grounds.  While  there  is 
practically  no  testimony  in  the  record  as  to  the  additional  cost 
of  furnishing  the  service  demanded  as  compared  with  the  fur- 
nishing of  the  customary  rural  farm-line  service,  it  is  our 
opinion,  and  we  so  find,  that  a  reasonable  additional  rate  to  be 
charged  by  the  defendant  to  rural  farm-line  subscribers  demand- 
iag  main-line  service  and  residing  within  ^  mile  of  the  city 
limits  of  the  city  of  Beresford  would  be  not  to  exceed  $3  a  year 
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per  phone ;  that  for  rural  subscribers  residing  more  than  i  mile 
distant  from  the  city  limits  of  the  city  of  Beresf ord,  it  be  au- 
thorized to  charge  not  to  exceed  $1  per  year  per  phone  for  eadi 
additional  quarter  mile  distant  from  the  ^  mile  radius  above 
mentioned,  it  being  understood  that  the  adjustment  in  this 
case  is  not  to  be  construed  by  other  telephone  companies  as 
authorization  for  the  adoption  of  similar  adjustment  where  the 
facts  might  be  very  dissimilar ;  in  f act,  it  is  questionable  if  the 
practice  of  furnishing  main-line  rural  telephone  service  should 
not  be  discouraged  on  the  theory  that,  should  the  practice  become 
general,  a  high  basis  of  rural-line  rates  would  be  forced,  thereby 
depriving  many  deserving  subscribers  of  telephone  service.  In 
other  words,  the  increased  cost  of  construction,  together  with  the 
increased  cost  of  operation  and  maintenance,  would  require  a 
prohibitory  rate.  Certainly  the  extension  of  main-line  service 
should  not  be  permitted  to  the  extent  of  depriving  the  people  re- 
siding in  rural  communities  of  party-line  service. 

That  the  adjustment  as  outlined  be  effective  for  a  period  of 
one  year  from  the  date  of  the  order  herein,  at  the  expiration  of 
which  time,  either  parly,  being  dissatisfied,  may  make  complaint 
to  this  Board,  when  the  question  of  reasonable  rates  for  this  class 
of  service  will  be  further  considered  in  the  light  of  the  data  then 
obtainable. 

As  conclusions  of  law  from  the  foregoing  facts,  the  Board  now 
finds  and  decides: 

That  an  order  be  entered  requiring  and  commanding  the  Beres- 
ford  Telephone  Company  to  extend  main-line  telephone  service 
to  the  complainant  and  any  of  its  rural  subscribers  demanding 
such  service,  on  the  basis  of  an  additional  rental  charge  of  $3 
per  year  per  phone  to  such  subscribers  residing  within  a  radius  of 
i  mile  of  the  city  limits  of  the  city  of  Beresford,  South  Dakota, 
and  at  an  additional  charge  of  $1  per  year  per  phone  for  each 
additional  quarter  of  a  mile  distant  from  the  above-mentioned 
i  mile  radius. 

That  should  the  complainant  desire  and  demand  main-line  serv- 
ice on  the  terms  as  outlined  in  these  conclusions,  thirty  days  are 
considered  a  reasonable  time  for  the  defendant  to  install  the 
necessary  equipment  and  grant  the  required  service;  that  the  de- 
fendant should  purchase  the  telephone  property  now  owned  by 
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the  complainant  on  the  basis  of  the  stipulation  made  by  and  be- 
tween the  parties  at  the  hearing. 
An  order  will  be  entered  accordingly. 
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PUBLIC  SERVICE  ELECTRIC  COMPANY 

v. 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS  et  al. 

[No.  25.] 
(—  N.  J.  — ,  96  Atl.  1013.) 

IHscHmination  —  Statutory  prohibition  ^Prospective  operation  only. 

1.  The  provisions  of  the  act  concerning  public  utilities,  P.  L.  1911, 
p.  380,  I  18(a),  that  no  public  utilitjr  "shall  make"  any  unjust  or 
unreasonable,  unjustly  diBcriminatory  or  unduly  preferential,  rate,  or 
(d)  give,  directly  or  indirectly,  any  undue  or  unreasonable  preference 
or  advantage  to  any  person,  corporation,  or  locality,  are  prospective, 
and  not  retroactive. 

Statutes  ^Construction '^Prospective  or  retroactive, 

2.  Statutes  are  to  be  given  prospective,  and  not  retroactive,  effect, 
unless  their  language  makes  them  retroactive  and  admits  of  no  other 
construction. 

JHserimination  —  Rates'  —  Free    service  —  Muntcipalities  —  Enforce- 
ment of  contract  against  successor  company. 

3.  The  agreement  made  in  1898  between  the  city  of  Plainfleld  and 
the  Plainfleld  Gas  &  Electric  Light  Company,  whereby  the  latter,  in 
consideration  of  the  passage  of  a  certain  ordinance  by  the  former,  desig- 
nating certain  streets  and  highways  in  that  municipality  through  and 
upon  which  posts  or  poles  of  the  lighting  company  might  be  placed  and 
maintained,  etc.,  contracted  that  it,  its  successors,  and  assigns  would  at 
all  times  light  by  electricity  free  of  charge  the  common  council  chamber 
and  certain  buildings  and  offices  occupied  for  city  purposes,  is  enforce- 
able against  the  Public  Service  Electric  Company,  which  subsequently 
took  over  the  rights  and  privileges,  and  assumed  the  duties  and  obliga- 
tions, of  the  Plainfield  Gas  &  Electric  Light  Company,  notwithstanding 
the  provisions  of  P.  L.  1911,  p.  380,  {  18  (a)  and  (d). 

Commissions  "»  Poxcers '^  Encroachment  on  judicial  power -^  Specific 
performance  of  contract. 

4.  The  language  of  P.  L.  1911,  p.  378,  |  17  (a),  which  provides  that 
the  Board  of  Public  Utility  Commissioners  shall  have  power  to  require 
every  public  utility  to  comply  with  the  laws  of  this  state  and  any  mu- 
nicipal ordinance  relating  thereto,  and  to  conform  to  tlie  duties  imposed 

Hradnotes  by  the  Court. 
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upon  it  thereby  or  by  the  provisions  of  its  charter,  does  not  confer 
upon  the  Board  a  power  to  decree  the  specific  performance  of  a  con- 
tract, which  is  an  equitable  power  exclusively  inhering  in  the  court  of 
chancery,  and  which  is  part  of  the  jurisdiction  confirmed  and  guaranteed 
to  that  court  by  the  Constitution  of  1844 ;  but,  even  if  the  act  in  express 
terms  had  bestowed  the  power  upon  the  Board,  it  would  have  been  an 
unlawful  invasion  of  the  court's  exclusive  prerogative,  and  therefore 
unconstitutional. 
Canatitutiofial  law  —  Distribution  of  powers -^  Encro4U^ment  on  ju- 
dicial power  —  Impairment  of  court's  jurisdiction. 

5.  The  legislature  cannot  impair  the  jurisdiction  of  a  constitutional 
court  by  preventing  its  exercise  or  creating  a  co-ordinate  authority. 

Appeal  and  review  —  Qitestions  not  presented  and  argued. 

6.  A  question  not  presented  and  argued  in  an  appellate  court  will 
not  be  considered  by  such  tribunal. 

[March  6,  1916.] 

From  a  judgment  of  the  Supreme  Court,  87  N".  J.  L.  128, 
P.U.R.1915C,  229,  93  Atl.  707,  setting  aside  on  certiorari  an 
order  of  the  Board  of  Public  Utility  Commissioners  compelling 
the  Public  Service  Electric  Company  to  give  free  service  to  the 
city  of  Plainfield,  the  Board  and  the  city  appeal ;  affirmed. 

Appearances :  Frank  Bergen  for  Public  Service  Electric  Com- 
pany; Charles  A.  Reed  for  city  of  Plainfield;  Grover  C.  Rich- 
man  and  Frank  H.  Soramer  for  Public  Utility  Commissioners; 
John  Milton,  Albert  .0.  Miller,  Jr.,  and  Spaulding  Frazer  for 
New  Jersey  State  League  of  Municipalities. 

Walker,  Ch.,  delivered  the  opinion  of  the  court : 
On  July  12,  1898,  the  city  of  Plainfield  by  ordinance  desig- 
nated certain  streets  and  highways  in  that  municipality  through 
and  upon  which  posts  or  poles  of  the  Plainfield  Gas  &  Electric 
Light  Company  might  be  placed  and  maintained,  providing  for 
the  manner  of  placing  the  same,  and  for  the  construction,  main- 
tenance, and  use  by  the  company  of  underground  conduits,  cables, 
etc.,  for  the  distribution  of  electricity  for  light,  heat,  and  power. 
On  November  26,  1808,  the  Plainfield  Gas  &  Electric  Light 
Company  and  the  city  of  Plainfield,  by  their  respective  corporate 
names  and  under  their  corporate  seals,  made  and  entered  into  a 
written  agreement  which  recited  that  it  was  understood  and 
ngreed  before  the  passage  of  the  ordinance  mentioned,  and  in 
consideration  thereof,  that  the  light  company  should  enter  into 

the  contract  for  the  benefit  of  the  city  and  of  persons  residing 
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therein.  It  contained  an  agreement  that  the  company,  its  suc- 
cessors, or  assigns,  would  at  all  times  thereafter,  while  it,  its 
successors,  or  assigns,  should  continue  to  use  any  of  the  streets  of 
the  city,  light  by  electricity,  free  of  charge,  the  common  council 
chamber,  the  office  of  the  mayor,  collector,  street  commissioner, 
and  city  clerk,  city  jail,  station  house,  aln;ishouse,  fire  houses,  and 
all  offices,  rooms,  or  buildings  owned  or  occupied  by  the  city  offi- 
cers, or  that  might  thereafter  be  owned  or  occupied  for  city  pur- 
poses. 

Subsequently  the  Public  Service  Electric  Company  acqnired 
and  took  over  the  rights,  privileges,  and  duties  of  the  Plainfield 
Gas  &  Electric  Light  Company,  and  the  ordinance  and  agree- 
ment mentioned  thereupon  became  binding  upon  the  Public  Serv- 
ice Electric  Company. 

Since  the  date  of  the  ordinance  and  agreement  the  Plainfield 
Gas  &  Electric  Light  Company,  and  its  successor,  the  Public 
Service  Electric  Company,  have  continued  to  use  the  streets  of 
Plainfield  in  the  ordinance  and  agreement  mentioned,  and  con- 
tinued to  light  by  electricity,  free  of  charge,  the  offices  and  build- 
ings owned  or  occupied  by  the  city  for  city  purposes,  until  Febru- 
ary 1,  1914,  when  the  Public  Service  Electric  Company  discon- 
tinued and  further  refused  to  do  such  lighting  in  accordance  with 
a  notice  served  on  the  city  on  or  about  December  8,  1913. 

The  ground  upon  which  the  Public  Service  Electric  Company 
rests  its  refusal  to  be  further  bound  by  the  terms  of  the  agree- 
ment, in  so  far  as  it  provides  for  the  lighting  of  the  municipal 
buildings  of  the  city  without  charge,  is  that  P.  L.  1911,  p.  374, 
the  statute  creating  the  Board  of  Public  Utility  Commissioners, 
enacts  that  no  publi<?  utility  as  therein  defined  shall  make  any  un- 
just or  unreasonable,  unjustly  discriminatory,  or  unduly  preferen- 
tial rate  for  any  product  or  service  supplied  or  rendered  by  it 
within  this  state,  or  make  or  give,  directly  or  indirectly,  any  un- 
due or  unreasonable  preference  or  advantage  to  any  person  or 
corporation,  or  to  any  locality,  and  that,  by  the  terms  of  the 
act,  the  company  can  no  longer  furnish  the  light'  provided  for  in 
the  agreement  free  of  charge,  because  that  would  be  discriminat- 
ing in  favor  of  Plainfield  and  according  a  preference  to  that  city. 

Upon  the  refusal  of  the  company  to  furnish  the  light,  the  city 
presented  a  petition  to  the  Board  of  Public  Utility  Commission- 
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ers,  praying  that  it  make  an  order  requiring  tfie  company  to  com- 
ply with  the  agreement  and  to  continue  lighting  the  municipal 
buildings  in  conformity  with  its  terms.  After  hearing,  the  Board 
made  an  order  directing  the  company  to  conform  to  the  duties 
imposed  upon  it  by  the  agreement,  and  to  furnish  free  of  charge 
to  the  city  of  Plainfield  such  service  as  the  agreement  provided 
for. 

Upon  certiorari  to  the  supreme  court  the  order  so  made  was 
set  aside,  upon  the  ground  that  the  provision  of  the  agreement 
for  free  service  to  the  municipality  was  avoided  by  the  enact- 
ment of  the  provision  of  the  Public  Utility  act  prohibiting  undue 
and  unreasonable  discrimination. 

[6]  The  opinion  of  the  supreme  court  properly  states  that  the 
statute  creating  the  Board  of  Public  Utility  Commissioners  (P. 
L.  1911,  p.  374)  gives  the  Board  power  to  enforce  certain  legal 
obligations,  but  that  the  language  is  not  broad  enough  to  confer 
upon  it  power  to  enforce  the  specific  performance  of  contracts ; 
that  the  order  made  directs  the  specific  performance  of  a  con- 
tract between  the  parties,  and  appears  to  be  invalid  for  that  rea- 
son. The  supreme  court  in  its  opinion  also  stated  that  the  order 
was  sought  to  be  set  aside,  not  only  because  of  the  Public  Utility 
act  of  1911,  supra,  which  forbids  the  making  or  giving,  directly 
or  indirectly,  of  any  undue  or  unreasonable  preference  or 
advantage  to  any  locality,  but  also  upon  the  provision  of  the  sup- 
plement to  the  crimes  act  (P.  L.  1913,  p.  27),  which  makes  it  a 
misdemeanor  for  any  corporation  engaged  in  the  production, 
manufacture,  distribution,  or  sale  of  any  commodity  of  general  use 
or  rendering  any  service  to  the  public,  to  discriminate  between 
communities  or  cities,  by  selling  such  commodity  or  rendering 
such  service  at  a  lower  rate  in  one  section,  community,  or  city 
than  in  another,  but  held  that  whether  or  not  the  act  of  1913 
was  applicable  was  unimportant,  and  therefore  it  was  not  con- 
sidered, and  no  opinion  was  expressed  concerning  it.  Nor  will 
this  question  be  considered  in  this  court,  as  it  was  not  presented 
and  argued  here,  and  therefore,  upon  familiar  principle,  will  be 
held  to  have  been  waived  and  abandoned.  See  Howell  v.  Ed- 
wards, —  N.  J.  L.  — ,  96  Atl.  186. 

[1-3]  The  language  of  §  18  of  the  act  concerning  public  utili- 
ties (P.  L.  1911,  p.  380)  is  that:    "No  public  utility  as  herein 
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defined  shall:  (a)  Make,  impose  or  exact  anj  unjust  or  unrea- 
sonable, unjustly  discriminatory  or  unduly  preferential  .  .  . 
rate,"  etc.,  or  (d)  "make  or  give,  directly  or  indirectly,  any  un- 
due or  unreasonable  preference  or  advantage  to  any  person  or 
corporation  or  to  any  locality,"  etc. 

This  language,  it  will  be  observed,  is  entirely  prospective,  and 
not  at  all  retroactive. 

It  has  been  decided  over  and  over  again  that  statutes  are  to 
be  given  prospective,  and  not  retroactive,  efiFect,  unless  their  lan- 
guage makes  them  retroactive  and  admits  of  no  other  construc- 
tion. See  Citizens'  Gaslight  Co.  v.  State,  44  N.  J.  L.  648 ;  Wil- 
liams V.  Brokaw,  74  N.  J.  Eq.  561,  70  Atl.  665 ;  Frelin^uysen 
V.  Morristown,  77  N.  J.  L.  493,  72  AtL  2;  Plahn  v.  Givemaud, 
—  N.  J^  — ,  96  AtL  40. 

By  the  convention  of  the  parties  in  1898  the  city  of  Plainfield 
acquired  the  right  to  have  free  lighting  by  electricity  of  certain 
of  its  buildings,  offices,  etc.,  from  the  Plainfield  Gas  &  Electric 
Light  Company,  whose  successor,  the  Public  Service  Electric 
Company,  afterwards  took  over  its  property  and  franchises  sub- 
ject to  its  burdens.  Thus  arose,  and  has  continued,  the  obliga- 
tion of  the  lighting  company  to  the  city  under  a  purely  con- 
tractual relationship.  The  language  of  the  statute  against  unjust 
discrimination  and  unreasonable  preference  is  that  they  ^^shall" 
not  be  made  or  given,  and  there  is  no  language  indicative  of  an 
intent  on  the  part  of  the  legislature  to  make  provision  that  con- 
tracts already  in  existence  shall  come  under  the  ban  of  this  pro- 
liibition.  The  word  "shall"  is  an  irregular  auxiliary  verb,  um\ 
used  with  the  verb  "make"  is  a  verb  phrase,  which  in  this  statute 
is  used  to  prohibit  a  contingent  future  event.  See  State  v.  Grifiin, 
85  N.  J.  L.  613,  616,  90  AtL  259.  It  is  perfectly  clear  that  the 
statute  is  without  retroactive  effect,  and  that  it  cannot  operate 
upon  the  contract  of  1898,  which,  concededly,  was  lawful  when 
made.  There  is  therefore  no  question  in  the  case  as  to  the  state's 
power  to  impair  or  abrogate  a  contract  to  which  a  municipality 
or  the  public  are  parties. 

[4]  Th«  power  of  the  Board  of  Public  Utility  Commission- 
ers to  order  the  performance  by  the  Public  Service  Electric  Com- 
pany of  the  undertakings  in  the  contract  mentioned  is  said  to  re- 
side in  §  17  (a)  of  the  Public  Utilities  act,  supra,  which  provides 
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that  the  Board  shall  have  power,  after  hearing  and  upon  notice, 
by  order  in  writing  to  require  every  public  utility  "to  comply 
with  the  laws  of  this  state  and  any  municipal  ordinance  relating 
thereto  and  to  conform  to  the  duties  imposed  upon  it  thireby  or 
by  the  provisions  of  its  own  charter."  It  is  plain  that  the  obli- 
gations in  the  contract  under  consideration  do  not  reside  in  any 
law  of  this  state  (assuming  this  to  mean  any  statutory  enact- 
ment), are  not  imposed  by  any  municipal  ordinance  relating  to 
the  company,  and  are  not  duties  imposed  upon  it  thereby,  or  by 
the  provisions  of  its  charter.  Therefore,  when  the  Board  of  Pub- 
lic Utility  Commissioners  assumed  by  order  to  direct  the  com- 
pany to  perform  the  duties  imposed  upon  it  by  the  agreement, 
and  to  furnish  free  of  charge  to  the  city  of  Plainfield  such  service 
as  the  agreement  provided  for,  the  Board  went  beyond  the  powers 
conferred  upon  it  by  the  act  creating  it  and  prescribing  its  pow- 
ers, and  in  effect  ordered  the  specific  performance  of  a  contract 
an  equitable  power  exclusively  inhering  in  the  court  of  chancery 
(Pom.  Eq.  Jur.  8d  ed.  §  138),  and  whidti  is  part  of  the  juris- 
diction confirmed  and  guaranteed  to  it  by  the  Constitution  of 
1844.  There  is  nowhere  discoverable  in  the  act  any  legislative 
intent  to  clothe  the  Board  of  Public  Utility  Commissioners  with 
this  constitutional  jurisdiction  of  the  court  of  chancery ;  but,  even 
if  the  act  expressly  and  in  terms  had  bestowed  that  power  upon 
the  Board,  we  would  have  no  hesitation  in  pronouncing  it  an 
unlwaful  invasion  of  the  court's  exclusive  prerogative,  and  there- 
fore unconstitutionaL  And  if  by  the  phrase,  "laws  of  this  state," 
is  meant  the  unwritt^^i  as  well  as  the  statutory  law,  the  result 
would  be  the  same  so  far  as  any  attempt  to  bestow  the  power  of 
specific  performance  on  the  Board  is  concerned. 

[5]  The  legislature  cannot  impair  the  jurisdiction  of  a  con- 
stitutional court,  either  by  preventing  its  exercise  or  creating  a 
co-ordinate  authority.  Flanigan  v.  Guggenheim  Smelting  Co.  68 
K  J.  L.  647,  650,  44  Atl.  762,  7  Am.  Neg.  Rep.  118 ;  Smith  v. 
Livesey,  67  N.  J.  L.  269,  51  Atl.  458 ;  Ex  parte  Thompson,  — 
N.  J.  Eq.  — ,  96  Atl.  102,  106. 

The  views  above  expressed  lead  to  an  aflirmance  of  the  judg- 
ment imder  review. 
P.U.R.1916D. 


HE  EKIE  R.  CO.  113 

NEW  YORK  PUBIilC  SCRVICE  COMMISSION,  SECOND  DISTRICT. 

BE  ERIE  RAILROAD  COMPANY. 

[Cases  Noa.  2845,  5374.] 

Security  issues  —  Convertible  bonds --^  Stockholders*  consent. 

1.  Stockholders'  consent  to  a  mortgage  securing  convertible  bonds 
does  not  extend  to  a  reissue  of  undisposed-of  bonds  and  a  new  issue  of 
the  same  tenor,  dated  after  the  expiration  of  the  time  for  conversion 
fixed  in  the  mortgage  and  providing  for  a  higher  rate  of  conversion,  in 
so  far  as  the  date  and  the  time  of  conversion  ve  changed,  and  there- 
fore a  new  consent  is  required. 

Security  issues -^  BaUroad  mortgage -•»  Consent  of  two  thirds  of  out» 
standing  stock. 

2.  A  railroad  mortgage  securing  convertible  bonds  cannot  be  issued 
under  the  New  York  laws  unless  consented  to  by  the  owners  of  at  least 
two  thirds  of  the  outstanding  stock,  irrespective  of  whether  the  con- 
sent is  given  in  writing  or  by  a  vote  at  a  special  meeting. 

Security    issues  ^  Consent    to    issue -^  Stockholders'     meeting -^  Ad* 
jourf  intent. 

3.  Tlie  fact  that  a  special  meeting  to  vote  on  an  issue  of  securities 
to  pay  debts  is,  under  a  by-law  empowering  less  than  a  quorum  to  ad- 
journ 'Hmtil  holders  of  the  amount  of  stock  requisite  to  attend  a  quorum 
shall  attffnd,"  adjourned  by  the  owners  of  200  shares  of  stock,  to  a  day 
which  they  know  is  beyond  the  maturity  of  the  debt,  after  waiting  only 
twenty  minutes  beyond  the  hour  fixed  for  the  meeting,  does  not,  so  far 
as  a  Public  Service  C<mLmi8sion'g  approval  of  the  issue  is  conoemed, 
render  void  a  meeting  of  the  representatives  of  1,000,000  shares  held  two 
minutes  after  such  adjournment  and  while  the  minority  is  present,  but 
not  participating. 

Security  issues  —  Convertible  honds '^  Conversion  into  stock  at  less 
than  par. 

4.  Subdivision  10  of  |  8  of  the  New  York  Railroad  Law  authorizes 
the  conversion  of  railroad  bonds  into  stock  at  less  than  its  par  value, 
provided  the  price  is  not  less  than  the  market  value  of  the  stock  at  the 
time  of  the  stockholders'  consent  to  the  bond  issue. 

Security  issues --^  Oonvertt^d^   bonds  <^  Conversion  into   stock  at  SO 
per  cent  of  par. 

5.  Conversion  of  railroad  bonds  into  stock  at  50  per  cent  of  the  par 
value  thereof  may  be  authorized  although  such  a  rate  of  conversion 
would  ordinarily  be  objectionable,  where  it  appears  that  it  is  necessary 
to  increase  the  marketability  of  the  bonds  so  as  to  provide  for  pressing 
obligations,  that  the  board  of  directors  unanimously  approve,  that  no 
other  plan  is  feasible  in  the  judgment  of  competent  banking  authori- 
ties, that  1,183,858  shares  of  the  outstanding  stock  of  1,762,713  shares 
consent  while  only  250  shares  object,  and  that  the  profit  and  loss  ac- 
count can  meet  the  burden  of  the  discount  resulting  from  the  conver- 
sion and  still  show  a  substantial  surplus. 
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Security  issues  ^  Purpose --^  Re  funding  —  Conver9ion '^  Saie  price, 

6.  The  Erie  Railro&d  Company  wm  authorised  to  issue  $28,000,000 
4  per  cent  fifty-year  bonds  to  be  convertible  into  common  stock  at  the 
rate  of  $50  per  share,  and  to  be  sold  at  85,  the  proceeds  to  be  used  to 
pay  and  refund  notes  and  to  reimburse  the  treasury  for  money  ex- 
pended for  capitalizable  purposes;  and  to  issue  $56,000,000  stock  for 
the  conversion. 

[March  0,  1916.] 

CoNSOLmATED  petitions  of  the  Erie  Railroad  Company  for  au- 
thority to  iflsne  secuiities ;  granted. 

Appearances:  Francis  Lynde  Stetson,  Qeorge  F.  Brownell, 
and  George  H.  Minor  for  petitioners;  C.  H.  Venner  for  C.  H. 
Yenner  individually,  and  for  General  Investment  Company, 
stockholders. 

Van  Santvoord,  Chairman:  This  is  an  application  of  the 
Erie  Railroad  Company  for  approval  of  an  issue  of  $28,000,000 
in  amount  of  4  per  cent  bonds  to  be  secured  by  its  so-called  gen- 
eral mortgage,  such  bonds  to  be  dated  October  1, 1915,  to  fall  due 
April  1,  1953 ;  to  be  convertible  into  common  stock  of  the  corpo- 
ration after  April  1,  1918,  and  before  October  1,  1927,  at  the 
rate  of  $50  per  share,  and  to  be  sold  at  85  per  cent  of  the  face 
value  of  such  bonds.  As  recited  in  the  application,  it  is  proposed 
to  at  once  issue  $19,627,130  in  amount  of  such  bonds  and  oflFer 
the  same  at  85  per  cent  of  their  face  value  to  the  stockholders 
of  the  company  (including  what  has  been  termed  the  "potential 
stockholders,''  having  reference  to  the  holders  of  the  so-oalled 
"series  B"  bonds,  which  bonds  may  be  converted  into  common 
stock  of  the  company  at  any  time  before  October  1,  1917,  as  here- 
inafter explained)  in  proportion  to  their  stock  holdings;  and  sub- 
ject to  the  approval  of  the  stockholders  and  of  this  Commission 
the  directors  of  the  corporation  have  entered  into  an  underwriting 
agreement  with  Messrs.  J.  P.  Morgan  &  Company  whereby  for  a 
compensation  of  3  per  cent  the  last-mentioned  firm  agrees  to  form 
an  underwriting  syndicate  which  shall  take  over  at  85  per  cent  of 
their  face  value  all  of  said  $19,627,130  in  amount  of  such  bonds 
which  shall  not  have  been  subscribed  for  by  the  stockholders  of 
the  corporation^ 

At  a  hearing  before  the  Commission  upon  the  aforesaid  appli- 
cation, Mr.  C.  H.  Venner,  appearing  for  himself  as  the  owner 
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of  record  of  100  shares  of  the  common  capital  stock  of  the  rail- 
road company,  and  on  behalf  of  the  General  Investment  Com- 
pany, which  also  owns  100  shares  of  said  common  stock,  opposed 
the  application  upon  the  following  grounds :  First,  that  a  mort- 
gage by  a  railroad  corporation  and  the  issue  of  convertible  bonds 
thereunder  can  be  legally  made  only  when  consented  to  by  the 
owners  of  two  thirds  of  the  outstanding  capital  stock  of  the  cor- 
poration; second,  that  bonds  of  a  railroad  corporation  cannot 
legally  be  made  convertible  into  capital  stock  of  such  corporation 
at  a  rate  less  than  the  par  value  of  such  stock;  third,  that  the 
proposed  issue  of  4  per  cent  bonds  convertible  into  common  stock 
at  50  per  cent  of  the  par  value,  and  the  present  sale  of  upward 
of  $19,000,000  in  amount  thereof  at  85  per  cent,  is  an  improper 
and  improvident  method  of  financing,  which  ought  not  to  receive 
the  approval  of  this  Commission. 

A  clear  understanding  of  the  situation  in  respect  of  the  general 
mortgage  above  referred  to,  of  the  bonds  already  issued,  and 
of  the  circumstances  attending  the  proposed  additional  issue  ol 
bonds  thereunder,  compels  a  somewhat  extended  statement  of 
facts  in  advance  of  any  general  discussion  of  the  issues  involved. 

At  a  meeting  of  the  board  of  directors  of  the  Erie  Railroad 
Company  held  on  February  11,  1908,  the  president  of  the  cor- 
poration explained  the  necessity  of  providing  the  sum  of  $50,- 
000,000  for  the  uses  of  the  corporation  during  the  ensuing  five 
years,  and  accordingly  recommended  the  issuance  of  4  per  cent 
convertible  fifty-year  gold  bonds  in  the  amount  mentioned,  to  be 
properly  secured  by  mortgage  on  the  company's  property,  such 
bonds  to  be  dated  April  1,  1903,  and  to  be  convertible  into  the 
common  stock  of  the  company  at  a  price  not  less  than  the  market 
value  thereof  at  the  date  when  the  stockholders  of  the  company 
should  have  given  their  consent  to  such  bonds.  (This  price  seems 
to  have  been  officially  determined  at  41  per  cent  of  par.)  The 
directors  thereupon  adopted  certain  resolutions  which  provided 
for  the  execution  of  a  so-called  general  mortgage  to  secure  $50,- 
000,000  of  4  per  cent  bonds  to  be  dated  April  1,  1903,  due  April 
1,  1953,  to  be  issued  from  time  to  time  in  different  series,  and 
to  be  convertible  "after  April  1,  1905,  and  before  April  1,  1915, 
at  par,  into  common  stock  of  the  Erie  Railroad  Company,  at  a 

price  not  less  than  the  market  valuo  thereof  at  the  date  when 
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the  stockholders  of  this  compauy  shall  have  given  their  consent 
to  such  bonds ;"  and  that  "the  execntion  and  delivery  of  the  bonds 
hereby  authorized  and  of  the  mortgage  or  deed  of  trust  securing 
the  same  shall  take  place  when,  and  not  before,  consent  thereto 
shall  have  been  given  by  stockholders  owning  at  least  two  thirds 
of  the  stock  of  the  Erie  Railroad  Company,  which  consent  shall 
be  given  and  certified  and  shall  be  filed  and  recorded  in  the 
office  of  the  clerk  or  register  of  the  county  of  New  York,  as  pro- 
vided in  §  2  of  the  Stock  Corporation  Law,  and  consent  to  such 
mortgage  shall  have  been  given  also  by  the  Board  of  Railroad 
Commissioners,"  [Applicant's  exhibit  No.  16,  March  6,  1916.] 
The  record  also  discloses  that  on  February  11,  1903,  **stock- 
holders  of  the  Erie  Railroad  Company  owning  in  the  aggregate 
at  least  two  thirds  of  the  stock  of  the  corporation''  consented  to 
the  execution  by  the  company  of  the  proposed  mortgage  and  the 
issuance  of  the  proposed  $50,000,000  in  amount  of  bonds,  and 
further  gave  their  "approval,  consent,  and  authority  as  of  this 
date  [last  above  mentioned]  to  the  resolutions  of  the  board  of 
directors  of  this  date  conferring  on  the  holder  of  any  such  con- 
vertible bonds  the  right  at  any  time  after  April  1,  1905,  and 
before  April  1,  1915,  to  convert  the  principal  of  such  bonds  at 
par  into  the  conmion  stock  of  the  Erie  Railroad  Company  at  a 
price  not  less  than  the  market  value  thereof  on  this  date;  sucli 
bonds  to  be  issued  either  in  a  single  series  or  in  successive  series, 
and  such  price  of  the  common  stock  so  to  be  given  in  con- 
version to  be  not  less  than  such  market  price,  and  to  be  fixed 
from  time  to  time  by  the  board  of  directors  when  authorizing  the 
issue  of  the  several  series,  and  to  be  specified  in  every  bond  of 
the  several  series  when  and  as  issued,  to  which  conversion  con- 
sent hereby  is  given."  The  action  of  the  board  of  directors  and 
of  the  stockholders  of  the  corporation,  as  above  recited,  having 
been  duly  presented  to  the  Board  of  Railroad  Commissioners,  the 
latter  by  its  order  of  February  18, 1903,  authorized  and  approved 
the  execution  by  the  corporation  of  its  general  mortgage  to  the 
Standard  Trust  Company  of  New  York,  to  secure  $50,000,000 
of  4  per  cent  fifty-year  convertible  gold  bonds,  convertible  into 
common  capital  stock  of  the  corporation  at  such  prices  or  rates 
as  should  thereafter,  and  from  time  to  time  as  such  bonds  should 
be  issued,  be  fixed  by  the  directors  of  the  corporation.     The 
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order  of  the  Board  of  Railroad  Commissioners  also  provided  that 
the  corporation  might  issue  $25,000,000  of  such  bonds  without 
further  application  to  said  Board,  but  that  before  issuing  the 
remaining  $25,000,000  of  bonds  or  any  part  thereof  the  corpora- 
tion should  secure  the  approval  of  said  Board. 

Ten  million  dollars  of  the  so-called  "series  A^'  bonds  secured 
by  this  general  mortgage,  and  convertible  into  common  stock  at 
the  rate  of  $50  per  share,  were  issued  in  1908  and  are  still  out- 
standing, the  conversion  privilege  of  this  issue  of  course  having 
expired.  During  the  years  1905  and  1906  $12,000,000  of  the 
so-called  "series  B"  bonds  under  this  mortgage,  convertible  on 
or  before  October  1,  1917,  into  common  stock  at  the  rate  of  $60 
per  share,  were  issued  and  are  still  outstanding,  with  the  excep- 
tion of  $985,000  in  amount  thereof  which  the  corporation  itself 
owns.  By  its  order  of  April  1,  1912,  this  Commission  author- 
ized the  issuance  of  an  additional  $7,000,000  (called  "scries  C'^) 
of  the  bonds  secured  by  this  general  mortgage,  which  last-men- 
tioned bonds,  together  with  $3,000,000  in  amoimt  of  the  same 
series  (constituting  the  remainder  of  the  $25,000,000  of  bonds, 
the  issue  of  which  was  as  aforesaid  authorized  by  the  Board  of 
Railroad  Commissioners),  by  resolution  of  the  directors  of  the 
corporation  were  made  convertible  into  the  common  stock  of  the 
company  at  the  rate  of  66f  per  cent  of  the  par  value  at  any  time 
before  April  1,  1915. 

In  its  aforesaid  order  of  April  1,  1912,  this  Commission  fur- 
ther authorized  the  issue  of  $15,000,000  in  amount  of  common 
capital  stock  of  the  corporation  with  which  to  effect  the  conver- 
sion of  the  entire  $10,000,000  of  "series  C"  bonds.  None  of 
these  last-mentioned  bonds  has  been  actually  disposed  of  by  the 
corporation,  and  with  the  approval  of  this  Commission  expressed 
in  its  aforesaid  order  of  April  1,  1912,  the  entire  $10,000,000  of 
such  bonds,  together  with  other  specified  treasury  assets  of  the 
railroad  company,  were  pledged  as  collateral  security  for  $10,- 
000,000  of  the  corporation's  three-year  5  per  cent  collateral 
notes  authorized  in  the  same  order,  which  notes  were  to  be  sold 
at  not  less  than  90  per  cent  of  par,  and  the  proceeds  thereof  ap- 
plied in  reimbursement  of  the  company's  treasury  for  capital 
expenditure  made  therefrom  during  the  period  December  31, 
1906,  to  December  31,  1911.     Such  expenditures  for  capital  as 
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determined  by  this  Commission  actually  amounted  to  $12,021,- 
002.73.  The  last-mentioned  order  of  the  Commission  also  pro- 
vided that  the  proceeds  of  sale  of  the  $7,000,000  of  "series  C" 
bonds  therein  authorized,  as  well  as  the  proceeds  of  sale  of  $1,- 
000,000  in  amount  of  bonds  to  be  issued  under  the  company's 
consolidated  mortgage  of  December  10,  1895,  as  also  authorized 
in  said  order  of  the  Conmoission,  could  be  used  only  to  liquidate 
the  three-year  5  per  cent  collateral  notes  as  security  for  the  pay- 
ment of  which  said  bonds  were  to  be  hypothecated  as  already  ex- 
plained. These  three-year  notes  matured  April  1,  1915,  but 
were  extended  one  year. 

In  its  present  application  the  corporation  asserts  that  it  ha& 
been  unable  to  sell  the  "series  C"  bonds  at  prices  which  would 
be  considered  advantageous,  or  which  would  warrant  such  sales,, 
either  prior  to  the  expiration  of  the  conversion  period  on  April 
1,  1915,  or  at  any  time  thereafter.  The  corporation  has  been 
advised  that  if  the  rate  at  which  said  last-mentioned  bonds  may 
be  converted  into,  conunon  stock  and  the  period  of  such  conver- 
sion shall  be  changed  so  that  such  bonds  may  become  convertible 
at  the  rate  of  $50  per  share  between  April  1,  1918,  and  October 
1,  1927,  it  would  materially  increase  their  marketability.  The- 
present  application  is,  therefore,  among  other  things,  to  amend 
the  order  of  this  Commission  of  April  1,  1912,  by  a  provision 
that  the  $10,000,000  "series  C"  bonds  may  be  reissued  imder 
date  of  October  1,  1915,  redesignated  as  "series  D"  bonds,  made 
convertible  into  common  stock  of  the  corporation  at  the  rate  of 
$50  per  share  between  April  1,  1918,  and  October  1,  1927,  and 
sold  at  not  less  than  85  per  cent  of  their  face  value.  Incidentally^ 
authority  is  sought  for  the  approval  of  an  issue  of  $20,000,000^ 
of  common  capital  stock  to  be  used  solely  for  the  purpose  of  con- 
verting said  $10,000,000  of  "series  D"  bonds,  such  issue  of 
stock  to  supersede  the  previously  authorized  issue  of  $15,000,000 
of  stock  with  which  to  meet  the  conversion  of  said  bonds  at  the 
rate  of  $66.66-|-  per  share  as  provided  in  connection  with  the 
original  issue  thereof.  Application  is  also  made  for  the  Com- 
mission's consent  to  the  making  of  a  supplementary  indenture 
with  the  Guaranty  Trust  Company  of  New  York  as  successor 
trustee  under  said  general  mortgage,  modifying  and  changing 
said  mortgage  to  the  extent  necessary  and  proper  to  bring  the 
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same  in  accord  both  with  the  proposed  reissue  of  the  present 
^'serieB  C"  bonds  with  changed  convertible  features  as  above  de- 
scribed, and  with  the  proposed  issue  of  $18,000,000  of  addi- 
tional bonds  to  be  called  ^'series  D"  bonds  (which  will  make  up 
the  entire  $50,000,000  of  bonds  provided  for  in  said  general 
mortgage),  all  of  such  additional  ^^series  D"  bonds  to  be  dated 
October  1,  1915,  and  convertible  into  common  stock  of  the  com- 
pany at  the  rate  of  $50  per  share  between  April  1,  1918,  and 
October  1,  1927,  and  to  be  sold  at  not  less  than  85  per  cent  of 
their  face  value ;  the  approval  by  the  Commission  of  which  issue 
of  bonds  is  also  an  object  of  this  proceeding. 

The  purposes  for  which  the  proceeds  of  sale  of  all  of  said 
$28,000,000  of  bonds  are  to  be  used  are  as  follows:  (a)  To 
pay  and  refund  the  so-called  three-year  5  per  cent  collateral  notes 
due  April  1,  1916,  in  the  sum  of  $10,000,000;  (b)  to  reimburse 
the  treasury  of  the  corporation  for  moneys  actually  expended 
from  income  within  five  years  prior  to  the  filing  of  the  applica- 
tion herein  for  capitalizable  purposes  to  the  amount  and  extent 
of  the  expenditures  from  the  proceeds  of  the  $10,000,000  of  three- 
year  5  per  cent  notes  last  mentioned,  as  such  reimbursement  was 
authorized  and  provided  for  in  the  order  of  the  Commission  of 
April  1, 1912,  in  the  sum  of  $9,750,000;  (c)  to  pay  and  refund 
the  company's  three-year  5  J  per  cent  notes  (axithorized  by  this 
Commission  by  its  order  of  March  11,  1914)  which  fall  due 
April  1,  1917,  in  the  sum  of  $13,280,000.  Thus,  if  all  of  the 
avails  of  the  $28,000,000  bonds  proposed  to  be  issued  and  sold 
at  85  should  be  applied  to  the  uses  and  purposes  last  stated,  there 
would  remain  the  sum  of  from  $9,000,000  to  $10,000,000  to  be 
provided  by  the  coi*poration  from  other  sources  in  order  to  refund 
in  full  its  aforesaid  indebtedness  and  reimburse  its  treasury  in 
the  amount  mentioned. 

The  plan  of  the  company  for  financing  its  present  and  early 
future  requirements  as  thus  outlined,  after  approval  by  the 
directors,  was  submitted  to  the  stockholders  of  the  corporation  at 
a  special  meeting  thereof  duly  held  on  February  18th  last.  At 
such  meeting,  stockholders  owning  1,040,590  shares  of  the  total 
outstanding  1,702,713  shares  of  the  corporation's  capital  stock 
were  represented  in  person  or  by  proxy,  and  all  of  the  stock  thus 
represented  was  voted  in  favor  of  the  propositions  covered  by  the 
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pending  applications,  which  had  been  duly  submitted  to  the  stock- 
holders, except  that  C.  H.  Venner  individually,  and  Charles  E. 
Eobinson  as  proxy  for  the  General  Investment  Company,  C.  BL 
Venner,  president,  voted  in  the  negative.  The  special  meeting 
of  stockholders  was  thereupon  duly  adjourned  to  12  o'clock  noon 
on  February  25th,  at  the  office  of  the  Erie  Railroad  Company 
at  50  Church  street.  New  York  city,  and  a  transcript  of  the 
minutes  of  the  meeting  was  duly  certified  to  this  Commission  at 
its  first  hearing  in  the  case  on  February  23,  1916.  From  testi- 
mony taken  at  a  subsequent  hearing  before  the  Commission  it 
appears  that  at  the  time  and  place  fixed  for  such  adjourned 
special  meeting  of  stockholders,  Messrs.  Venner  &  Robinson, 
above  named,  attended,  and  there  apparently  being  no  stock- 
holders present  other  than  the  two  mentioned,  the  latter,  after 
waiting  until  twenty  minutes  past  the  hour  of  noon,  organized 
the  meeting,  elected  C.  H.  Venner  as  chairman  thereof  and 
Charles  E.  Robinson  as  secretary ;  and  that  a  motion  to  adjourn 
the  said  meeting  for  sixty  days,  until  April  25,  1916,  was  there- 
upon put  to  a  vote  and  declared  carried  unanimously,  and  said 
special  meeting  of  stockholders  declared  to  be  adjourned  accord- 
ingly. Shortly  afterward  and  as  it  is  precisely  alleged,  at  22 
minutes  of  1  o'clock  p.  m.,  and  while  Messrs.  Venner  &  Robin- 
son were  still  in  attendance  at  the  place  stated,  Messrs.  Francis 
Lynde  Stetson  and  George  F.  Brownell,  two  of  the  officers  of  the 
corporation,  accompanied  by  its  secretary,  David  Bosman,  came 
into  the  room,  and  themselves  proceeded  to  organize  the  ad- 
journed special  meeting  of  stockholders  by  the  election  of  Mr. 
Brownell  as  chairman,  with  Mr.  Bosman  acting  as  secretary  of 
the  meeting  in  accordance  with  what  appears  to  be  the  provision 
of  the  by-laws  of  the  corporation.  Mr.  Stetson  was  the  holder 
of  proxies  representing  1,040,390  shares  of  the  stock  of  the  com- 
pany, being  more  than  a  majority  thereof.  A  motion  was  made 
that  the  said  meeting  should  forthwith  adjourn  to  March  3d,  at 
the  same  time  and  place.  This  motion  appears  to  have  been 
entertained  while  Messrs.  Venner  &  Robinson  were  still  in  the 
room;  indeed,  it  is  conceded  that  the  acting  chairman  at  the 
time  inquired  of  Mr.  Venner  if  he  wished  to  vote  on  the  motion. 
According  to  the  secretary  of  the  meeting,  Mr.  Venner  replied 
that  he  did  not  care  to  vote ;  according  to  Mr.  Venner  his  reply 
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was,  'T[  am  not  participating  in  your  alleged  meeting,"  There- 
upon Messrs.  Venner  &  Robinson  left  the  room,  at  about  which 
time  the  last-mentioned  motion  to  adjourn  was  declared  to  be 
carried. 

The  by-laws  of  the  corporation  provide  that  ''at  any  meeting 
of  the  stockholders,  the  holders  of  one  third  of  all  of  the  shares 
of  the  capital  stock  of  the  company,  present  in  person  or  repre- 
sented by  proxy,  shall  constitute  a  quorum  of  the  stockholders 
for  all  purposes.  ...  If  the  holders  of  the  amoimt  of  stock 
necessary  to  constitute  a  quorum  shall  fail  to  attend  in  person 
or  by  proxy  at  the  time  and  place  fixed  by  notice  bm  above  pro- 
vided for  a  special  meeting  called  by  the  directors,  a  majority 
in  interest  of  the  stockholders  present  in  person  or  by  proxy  may 
adjourn,  from  time  to  time^  without  notice  other  than  by  an- 
nouncement at  the  meeting,  until  holders  of  the  amount  of  stock 
requisite  to  constitute  a  quorum  shall  attend.  At  any  such  ad- 
journed meeting  at  which  a  quorum  shall  be  present,  any  busi- 
ness may  be  transacted  which  might  have  been  transacted  at  the 
meeting  as  originally  notified." 

It  further  appears  in  the  record  that  on  March  3d,  at  the  time 
and  place  last  mentioned,  another  adjourned  special  meeting  of 
stockholders  of  the  corporation  was  held,  at  whidi  there  were 
present,  either  in  person  or  by  proxy,  stockholders  representing 
1,183,858  of  the  1,762,713  shares  of  the  outstanding  capital 
stock  of  the  company,  amounting  in  all  to  8,716  shares  more  than 
two  thirds  of  such  capital  stock.  The  stock  owned  by  Messrs. 
Venner  &  Eobinson  was  not  represented  at  this  meeting,  at  which 
the  minutes  of  the  special  meeting  of  stockholders  held  on  Febru- 
ary 18,  1916,  and  of  the  adjourned  special  meeting  of  February 
26,  1916,  were  read,  and  on  motion,  duly  seconded,  approved  by 
the  unanimous  vote  of  all  stockholders  present  in  person  or  repre- 
sented by  proxy  as  aforesaid.  By  unanimous  vote  a  resolution 
was  also  adopted  to  the  eifect  that  the  stockholders  then  present 
did  "ratify,  confirm,  and  adopt  the  six  resolutions  and  the  con- 
sent adopted  and  given  at  the  meeting  of  stockholders  on  February 
18,  1916."  The  resolutions,  etc.,  thus  ratified  and  confirmed 
covered  in  their  entirety  the  propositions  theretofore  approved 
by  the  directors  of  the  company  and  now  before  this  Commission 
for  its  consideration.     The  foregoing  statement,  it  is  believed, 
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includes  all  the  material  facts  upon  which  a  determination  in 
the  matter  should  be  properly  based. 

[1]  The  first  question  to  be  considered  is  whether  the  pro- 
posed reissue  of  "series  C"  bonds,  under  a  new  date  and  with  a 
changed  period  of  rate  of  conversion  into  stock,  together  with  a 
proposed  issue  of  "series  D"  bonds  to  be  dated  and  with  con- 
version period  and  rate  as  stated,  would  constitute  such  modifi- 
cation of  the  original  mortgage  and  of  the  original  consent  of 
stockholders  to  the  issue  of  convertible  bonds  as  to  require  a  new 
consent  of  stockholders.  This  question  we  believe  must  plainly 
be  answered  in  the  affirmative.  It  is  true  that  a  reissue  and  re- 
designation  of  the  "series  C"  bonds  changed  only  as  to  the  rate 
of  conversion  thereof  (provided  such  new  rate  was  not  less  than 
41  per  cent  of  the  par  value  of  the  common  capital  stock)  would 
not  amount  to  any  modification  of  the  mortgage.  But  the  pro- 
posed change  in  date  of  the  bonds,  and  incidentally  the  convert- 
ible period  thereof,  is  quite  another  matter.  The  original  con- 
sent of  the  stockholders  to  the  execution  of  the  general  mortgage 
and  the  issue  of  convertible  bonds  thereunder  seems  to  have  been 
expressly  predicated  upon  the  fact  that  none  of  such  bonds  should 
be  convertible  into  stock  after  April  1,  1915.  If  the  proposi- 
tion of  the  directors  as  originally  submitted  to  stockholders  for 
their  approval,  instead  of  providing  that  the  $50,000,000  of 
bonds  to  be  issued  should  be  dated  April  1,  1903,  which  would 
require  that  the  bond  conversion  period  should  terminate  April 
1,  1915  (the  statutory  limit  of  twelve  years  from  the  date  of  the 
bond),  had  provided  that  a  majority  of  the  bonds  might  be  dated 
more  than  twelve  years  later,  with  a  corresponding  extension 
of  the  conversion  period  such  as  is  now  proposed,  it  is  an  entirely 
reasonable  supposition  that  the  stockholders  might  have  withheld 
their  consent.  We  think  that  the  consent  of  the  stockholders  to 
the  making  of  the  mortgage  and  the  issue  of  convertible  bonds 
thereunder  must  be  considered  as  having  been  conditioned  upon 
a  termination  of  the  conversion  period  ^f  the  bonds  on  April  1, 
1915.  Indeed,  this  fact  seems  to  have  been  understood  and 
accepted  by  the  directors  of  the  corporation ;  because  in  submit- 
ting their  present  plan  to  the  stockholders  they  expressly  asked 
consent  to  the  making  of  such  amendment  of  the  general  mort- 
gage as  shall  be  essential  to  a  proper  authorization  of  all  of  the 
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pTX)posed  changes  as  to  date,  rate,  and  convertible  period  in  the 
bonds  now  and  hereafter  to  be  issued.  Manifestly  these  pro- 
posed changes  constitute  such  a  departure  from  the  terms  of  the 
original  mortgage  and  of  the  stockholders'  consent  as  originally 
given  as  was  not  contemplated  at  the  time.  The  proposed  modi- 
fication is,  we  believe,  in  the  nature  of  a  new  contract,  to  legalize 
which  requires  consent  of  stockholders  precisely  as  if  the  execu- 
tion of  a  new  mortgage  were  involved. 

[2]  What,  then,  is  required  in  the  matter  of  the  stockholders' 
consent  to  the  execution  of  a  mortgage  and  to  the  issue  of  con- 
vertible bonds  thereunder  by  «  railroad  corporation  ?  Section  2 
of  the  so-called  "Stock  Corporation  LaV  as  originally  enacted 
(chapter  688  of  the  Laws  of  1892,  amending  chapter  564  of  the 
Laws  of  1890)  in  part  reads  as  follows:  ^^o  such  mortgages, 
except  purchase-money  mortgages,  shall  be  issued  without  the 
consent  of  the  stockholders  owning  at  least  two  thirds  of  the  stock 
of  the  corporation,  which  consent  shall  be  in  writing  and  shall  be 
filed  and  recorded  in  the  oflice  of  the  clerk  or  register  of  the 
county  where  it  has  its  principal  place  of  business^  or  shall  be 
given  by  vote  at  a  special  meeting  of  the  stockholders  called  for 
that  purpose ;  and  a  certificate  of  the  vote  at  such  meeting,  signed 
and  sworn  to  by  the  chairman  and  secretary  of  such  meeting, 
4shall  be  filed  and  recorded  as  aforesaid.  When  authorized  by 
such  consent,  the  directors,  under  such  regulations  as  they  may 
adopt,  may  confer  on  the  holder  of  any  debt  or  obligation  secured 
by  such  mortgage  the  right  to  convert  the  principal  thereof,  after 
two  and  not  more  than  twelve  years  from  the  date  of  the  mort- 
gage, into  stock  of  the  corporation ;  and  if  the  capital  stock  shall 
not  be  sufficient  to  meet  the  conversion  when  made,  the  stock- 
holders shall,  in  the  manner  herein  provided,  authorize  an  in- 
crease of  capital  stock  sufficient  for  that  purpose.*' 

Section  2  of  the  Stock  Corporation  Law  was  amended  by  chap* 

ter  745  of  the  Laws  of  1905,  among  other  things,  by  requiring 

the  filing  in  the  office  of  the  secretary  of  state  and  of  the  office 

of  the  clerk  of  the  county  where  the  principal  place  of  business  of 

the  corporation  shall  be  located  of  a  certificate  under  the  seal 

of  the  corporation,  subscribed  and  acknowledged  by  the  president 

and  secretary  thereof,  and  setting  forth  among  other  things  (1) 

a  copy  of  such  mortgage  or  resolution  of  directors  authorizing  th** 
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issue  of  such  bonds;  (2)  that  the  holders  of  not  less  than  two 
thirds  of  the  stock  of  the  corporation  duly  consented  to  the  exe- 
cution of  such  mortgage  or  resolution  of  directors  authorizing 
the  issue  of  such  bonds  of  such  corporation;  and  (3)  that  if  the 
corporation  be  a  railroad  corporation  the  certificate  shall  have 
indorsed  thereon  the  approval  of  the  Board  of  Railroad  Com- 
missioners, which  last  provision  was  changed  so  as  to  require 
approval  of  the  Public  Service  Commission  when  the  Stock  Cor- 
poration Law  was  re-enacted  under  chapter  61  of  the  Laws  of 
1909.  Except  as  provided  in  the  amendments  referred  to,  the 
substance  of  the  original  enactment  of  §  2  of  the  Stock  Corpora- 
tion  Law  has  not  been  changed,  and  obtains  to-day  in  §  6  of  said 
law. 

Under  chapter  377  of  the  Laws  of  1897,  subdivision  10  of 
§  4  of  the  Railroad  Law  was  amended  in  other  respects  as  fol- 
lows: '^But  no  such  mortgage,  except  purchase-money  mort- 
gages, shall  be  issued  without  either  the  consent  of  the  stock- 
holders owning  at  least  two  thirds  of  the  stock  of  the  corporation, 
which  consent  shall  be  in  writing,  and  shall  be  filed  and  recorded 
in  the  office  of  the  clerk  or  register  of  the  county  where  it  has  its 
principal  place  of  business ;  or  else  the  consent  by  their  votes  of 
stockholders  owning  at  least  two  thirds  of  the  stock  of  the  cor- 
poration which  is  represented  and  voted  upon  in  person  or  by 
proxy  at  a  meeting  called  for  that  purpose  upon  a  notice  stating 
the  time,  place  and  object  of  the  meeting,  served  at  least  three 
weeks  previously  upon  each  stockholder  personally,  or  mailed  to 
him  at  his  postofiice  address,  and  also  published  at  least  once  a 
week  for  three  weeks  successively  in  some  newspaper  printed  in 
the  city,  town  or  county  where  such  corporation  has  its  principal 
office;  and  a  certificate  of  the  vote  at  such  meeting,  signed  and 
sworn  to  by  the  chairman  and  secretary  of  such  meeting,  shall  be 
filed  and  recorded  as  aforesaid." 

Li  the  meantime  it  had  apparently  been  determined  by  the 

appellate  division  that  §  2  of  the  Stock  Corporation  Law  applied 

to  railroad  corporations  (General  Electric  Co.  v.  Wightman,  3 

App.  Div.  118,  39  N.  Y.  Supp.  420) ;  and  this  conclusion  was 

reiterated  by  the  same  court  in  1898  (Flynn  v.  Coney  Island  & 

B.  R.  Co.  26  App.  Div.  416,  50  N.  Y.  Supp.  74).     Presumably 

with  these  decisions  in  view  it  was  enacted,  under  chapter  583 
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of  the  Laws  of  1899,  that  "§  2  of  the  Stock  Corporation  Law 
shall  not  apply  to  railroad  corporations;"  and  such  nonappli- 
cability  of  §  2  was  reiterated  and  expressly  re-enacted  in  chapter 
482  of  the  Laws  of  1900.  But  in  1902,  subdivision  10  of  §  8 
of  the  Railroad  Law  (in  which  the  provision  making  §  2  of  the 
Stock  Corporation  Law  not  applicable  to  railroad  corporations 
had  been  theretofore  included)  was  amended  by  chapter  504  of 
the  laws  of  that  year  entitled,  "An  Act  to  Amend  the  Railroad 
Law  So  As  to  Harmonize  the  Provisions  Thereof  with  the  Pro- 
visions of  the  Stock  Corporation  Law  Concerning  Mortgages." 
Under  this  amendment  of  the  act,  the  words  "and  a  certificate 
of  the  vote  at  such  meeting,  signed  and  sworn  to  by  the  chairman 
and  the  secretary  of  such  meeting,  shall  be  filed  and  recorded 
as  aforesaid,"  were  changed  to  read,  "and  a  certificate  of  the  vote 
at  such  meeting  shall  be  signed  and  sworn  to,  and  shall  be  filed 
and  recorded,  as  provided  by  §  2  of  the  Stock  Corporation  Law," 
while  the  provision  in  regard  to  the  nonapplicability  of  §  2  of 
the  Stock  Corporation  Law  to  railroad  corporations  was  stricken 
out,  and  has  never  since  been  re-enacted.  • 

From  the  foregoing  it  would  seem  there  can  be  no  doubt  that 
mortgages  of  a  railroad  corporation  must  be  consented  to  by  the 
owners  of  at  least  two  thirds  of  the  capital  stock  of  the  corpora- 
tion. But  it  is  urged  by  counsel  that  under  subdivision  10  of 
§  8  of  the  Railroad  Law  the  consent  of  stockholders  owning  two 
thirds  of  the  stock  represented  at  a  meeting  called  for  this  pur- 
pose is  sufficient  to  authorize  the  making  of  such  a  mortgage  by 
virtue  of  a  decision  of  the  court  of  appeals,  which  so  construed 
an  analogous  provision  of  the  statute  in  reference  to  leases  by 
railroad  corporations  (Continental  Ins.  Co.  v.  New  York  &  H. 
R.  Co.  187  K  Y.  225,  79  N.  E.  1026).  We  are  satisfied  that 
a  careful  examination  of  the  statutes  involved,  and  of  the  chro- 
nology and  other  circumstances  of  their  original  enactment  and 
growth  and  of  their  present  form,  must  lead  to  a  different  con- 
clusion ;  and  that  in  the  foregoing  brief  recital  of  the  history  of 
the  law  will  be  found  the  most  convincing  and  unanswerable  evi- 
dence of  the  intent  of  the  legislature  as  finally  expressed  in  the 
re-enactment  in  1909  in  its  present  form  of  §  2  (now  §  6)  of 
the  Stock  Corporation  Law,  and  the  similar  re-enactment  in  1910 

of  subdivision  10  of  §  8  of  the  Railroad  Law  in  its  present  form. 
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In  the  case  of  Continental  Ins,  Co.  v.  New  York  &  H.  R  Co., 
above  referred  to,  the  question  was  as  to  the  legality  of  a  railroatl 
lease  which  had  not  received  the  consent  of  the  owners  of  two 
thirds  of  the  stock  of  one  of  the  contracting  corporations.  This 
case  was  decided  in  1907,  and  the  essential  provisions  of  the  Rail- 
road Law  which  at  that  time  governed  the  making  of  leases  by 
railroad  corporations  (§  78,  now  §  148,  of  the  Kailroad  Law) 
were  as  follows:  Any  railroad  corporation  within  this  state 
may  contract  with  any  other  such  corporation  for  the  use  of  their 
respective  roads,  and  if  such  contract  shall  be  a  lease  for  a  longer 
period  than  one  year  it  shall  not  be  binding  or  valid  unless  ap- 
proved by  the  votes  of  stockholders  owning  at  least  two  thirds 
of  the  stock  of  each  corporation  which  is  represented  and  voted 
upon  in  person  or  by  proxy  at  a  duly  authorized  meeting  of  the 
stockholders;  and  there  shall  be  indorsed  upon  the  contract  a 
certificate  of  the  secretaries  of  the  respective  corporations  to  the 
ejBFect  that  the  same  has  been  approved  by  such  votes  of  the  stock- 
holders. 

It  must  be  admitted  that  with  regard  alone  to  the  precise 
wording  of  the  requirement  as  to  consent  given  at  a  stockholders' 
meeting  there  is  no  essential  difference  between  the  language  used 
in  the  requirement  of  the  Railroad  Law  as  to  leases  and  that  used 
in  subdivision  10  of  §  8  of  the  same  law  in  reference  to  mort- 
gages. But  in  view  of  the  first  clause  of  the  provision  relating 
to  mortgages,  which  is  not  foimd  in  the  provision  in  regard  t: 
leases,  and  which  so  plainly  discloses  that  it  is  the  consent  of 
stockholders  owning  two  thirds  of  the  stock  of  the  corporation 
which  is  required ;  and  especially  in  view  of  the  final  clause  of 
the  requirement  as  to  mortgages  (also  absent  from  the  require- 
ment as  to  leases),  that  when  so  given,  either  in  writing  or  at  a 
meeting,  such  consent  shall  be  certified  precisely  as  required  by 
§  6  (formerly  §  2)  of  the  Stock  Corporation  Law;  which  latter, 
as  must  be  admitted,  unequivocally  requires  certification  that  the 
"holders  of  no  less  than  two  thirds  of  the  stock  have  consented ;" 
in  view  of  all  this  it  is  impossible  to  hold  that  the  decision  in 
Continental  Ins.  Co.  v.  New  York  &  H.  R.  Ca,  above  cited, 
controls  in  this  case,  or  that  it  would  be  regarded  as  controlling 
by  the  court  of  last  resort  itself  if  called  upon  to  determine  the 
question. 
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We  are  convinced  that  under  the  existing  statute  of  this  state 
no  mortgage  of  its  property  by  a  railroad  corporation  can  become 
effective,  or  should  be  approved  by  this  Commission,  unless  and 
until  consented  to  by  the  owners  of  two  thirds  of  the  capital 
stock  of  the  corporation. 

[3]  The  total  number  of  shares  of  Erie  Railroad  Company 
capital  stock  outstanding  is  1,762,713,  two  thirds  of  which  is 
1,175,142;  whereas  the  owners  of  only  1,040,390  shares  voted 
in  favor  of  the  proposed  modification  of  mortgage  and  issue  of 
convertible  bonds  thereunder  at  the  special  meeting  of  stock- 
holders on  February  18th  last.  Said  meeting  was  first  adjourned 
to  February  25th,  and,  as  declai^d  by  the  corporation,  such  ad- 
journed special  meeting  was  by  vote  of  the  owners  of  1,040,390 
shares  of  stock  then  present  further  adjourned  to  March  3d,  on 
which  last-mentioned  date  there  were  present,  in  person  or  by 
proxy,  stockholders  owning  1,183,858  shares  of  the  outstanding 
capital  stock,  being  8,716  shares  in  excess  of  two  thirds  thereof. 
All  of  the  stock  thus  present  voted  in  favor  of  the  propositions 
now  under  consideration.  .  Messrs.  Venner  &  Robinson,  however, 
insist  that  the  adjourned  special  meeting  of  February  25th  had 
been  duly  and  lawfully  adjoujrned  to  April  25th  next,  before  the 
majority  interests  attempted  to  organize  their  aforesaid  meeting, 
which  latter  was  accordingly  null  and  void.  The  material  facts 
in  regard  to  this  dispute  have  already  been  recited,  and  we  are 
unanimously  of  opinion  that  in  their  organization  and  conduct 
of  the  adjourned  special  meetings  of  February  25th  and  March 
3d  respectively,  as  certified  to  this  Commission,  the  majority  in- 
terests acted  within  their  rights,  and  accordingly  that  there  is 
sufficient  proof  before  the  Commission  that  the  requisite  consent 
of  the  owners  of  two  thirds  of  the  capital  stock  of  the  corporation 
has  been  given  to  the  proposed  mortgage  and  issue  of  bonds  there- 
under. Any  other  determination  would,  in  our  opinion,  be  a 
gross  travesty  upon  justice,  and  would  justly  tend  to  bring  this 
Commission  and  the  very  idea  of  public  service  regulation  into 
disrepute.  The  by-law  under  which  the  Venner  interests  ven- 
tured to  adjourn  the  meeting  of  February  25th  was  manifestly 
thus  framed  so  that  less  than  a  quorum  of  stockholders  might 
keep  alive  an  initial  meeting  which,  owing  to  some  misunder- 
standing, delay,  or  accident,  would  otherwise  go  by  default,  to 
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the  possible  serious  embarrassment  of  the  enterprise.  The  by- 
law referred  to  empowers  less  than  a  quorum  (fixed  at  one  third 
of  the  stock)  to  adjourn  a  stockholders'  meeting  from  time  to 
time  ^^until  holders  of  the  amount  of  stock  requisite  to  oonstitute 
a  quorum  shall  attend."  Under  an  emergency  such  as  occurred 
in  this  case,  to  what  date  ought  an  adjournment  properly  have 
been  taken  within  both  the  spirit  and  letter  of  the  by-law  i  Mani- 
festly only  until  such  time  as  the  potential  interests  might  be 
expected  to  attend  prepared  to  consummate  the  interrupted  or 
'  unfinished  business  for  which  the  meeting  had  originally  been 
called.  But  these  opposing  stockholders,  aware  of  the  fact  that 
the  corporation  has  $10,000,000  falling  due  April  1st  next,  in 
part  to  meet  which  this  financial  plan  under  consideration  had 
been  unanimously  recommended  by  the  directors;  that  owners 
of  more  than  a  majority  of  the  stock  of  the  company  had  con- 
sented to  the  plan,  but  that,  as  these  objecting  stockholders  had 
themselves  urged  before  this  Commission,  the  consent  of  owners 
of  rather  more  than  100,000  more  shares  of  stock  was  still  re- 
quired to  make  the  plan  effective ;  and  that  under  the  somewhat 
peculiar  circumstances  then  existing  such  additional  consents 
could  be  effectively  manifested  and  certified  only  through  the 
medium  of  the  meeting  called  for  that  day  [February  25th],  or 
at  the  latest  at  a  meeting  to  be  held  on  some  date  during  the  en- 
suing two  weeks,  in  the  teeth  of  these  facts,  of  which  they  must 
have  been  fully  aware,  the  owners  and  representatives  of  200 
shares  of  the  stock  of  this  great  corporation,  with  its  more  than 
$176,000,000  of  stock  outstanding,  after  waiting  only  twenty 
minutes  beyond  the  allotted  time  for  the  belated  quorum  to  ar- 
rive, deliberately  declared  the  meeting  adjourned  for  a  period  of 
two  months, — that  is,  to  a  date  at  least  six  weeks  beyond  the 
latest  date  at  which  the  sole  object  of  the  meeting  could  be 
possibly  accomplished.  Kemaining  in  the  room,  nevertheless, 
thev  were  present  when  a  few  moments  later  a  quorum  of  stock- 
holders was  in  attendance  and  organized  a  meeting,  in  which, 
although  invited  to  participate^  the  two  minority  stockholders 
declined  to  take  any  part. 

What  the  courts  might  say  about  this  as  matter  of  technical 
right,  if  it  ever  should  reach  the  courts,  we  of  course  cannot 
know.     The  wise  man  can  only  surmise.     Quite  possibly  long 
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before  the  question  oould  he  oondidei^  hy  an  authoritative  tribu- 
naly  the  action  of  the  owners  of  more  than  two  thirds  of  the 
capital  stock  will  have  been  ratified  at  another  adjourned  meet- 
ing to  he  held  at  the  same  time  and  place  as  that  fixed  by  the 
opposing  interests  at  the  "meeting"  which  they  conducted  on  the 
25th  of  February.  But  we  do  know  that  with  representatives  of 
the  owners  of  1,000,000  shares  of  stock  in  attendance,  at  the 
place  duly  fixed  for  a  meeting  of  stockholders,  almost  at  the 
moment  when  the  owners  of  only  200  shares  "announced"  to 
themBelves  that  such  meeting  was  adjourned,  and  particularly 
while  both  of  the  participants  in  such  action  were  still  lingering 
among  the  ruins,  to  hold  that  they  had  accomplished  their  pur^ 
pose  would  amount  to  a  veritable  apotheosis  of  technicalities,  the 
ascription  of  whidi  this  Commission  prefers  should  be  assumed, 
if  at  alt,  by  some  tribunal  other  than  itself.  For  us,  at  least,  to 
say  that  the  entire  management  of  a  great  corporation,  supported 
by  at  least  $118,000,000  in  amount  of  its  $176,000,000  of  capi- 
tal stock,  may  be  thus  "put  out  of  business,"  so  to  speak,  by  the 
owners  of  200  shares  of  said  stock,  would,  even  in  these  days  of 
battle,  murder,  and  sudden  death,  be  too  abrupt  and  violent  a 
reversal  of  that  time-honored  albeit  highly  reprehensible  oom- 
monplace  that  the  minority  has  no  rights  which  the  majority  is 
bound  to  respect.  We  accordingly  hold  and  determine  that,  as 
far  as  the  purposes  and  requirements  of  this  Commission  at  least 
are  concerned,  sufficient  evidence  of  the  requisite  consent  of  stock- 
holders has  been  adduced,  upon  the  understanding  that  the  giving 
of  such  consents  shall  be  duly  certified  and  filed  by  the  corpora- 
tion as  required  by  law. 

[4-6]  We  are  thus  finally  led  to  a  consideration  of  the  ques- 
tion whether,  under  all  the  circumstances  of  this  case,  the  issuance 
of  bonds  which  may  be  converted  into  twice  as  much  stock  as  the 
face  value  of  the  bonds  should  properly  be  authorized  by  this 
Commission. 

It  is  provided  in  subdivision  10  of  §  8  of  the  Bailroad  Law 
that  "when  authorized  by  the  stockholders'  consent  to  any  bonds 
made  or  issued  under  this  section,  the  directors,  under  audi  regu- 
lations as  they  may  adopt,  may  confer  on  the  holder  of  any  such 
bonds  the  right  to  convert  the  principal  thereof,  after  two  and 
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of  the  corporation  lit  a  price  fixed  by  ihe  board  of  directbray 
which  may  be  either  par  or  a  price  not  less  than  the  market  value 
thereof  at  the  date  of  such  consent  to  such  bonds.''  It  has  been 
urged  in  this  proceeding  that,  under  1^  statute  just  quoted,  any 
conversion  of  bonds  into  stock  must  be  at  a  price  not  less  than 
par,  although  in  a  proper  case  the  price  may  be  fixed  at  more 
than  par.  iSuch  a  construction,  in  our  opinion,  would  both 
violate  common  sense  and  be  contrary  to  the  manifest  intent  of 
the  statuta  It  is  inconceivable  that  if  the  legislature  had  in- 
tended to  prohibit  conversion  of  bonds  into  stock  at  a  rate  less 
than  par  it  would  have  used  the  language  above  quoted.  More- 
over, if  intended  only  to  authorize  conversion  at  the  par  value  of 
the  stock,  or  in  excess  thereof,  the  provision  of  the  statute  would 
have  been  absolutely  unnecessary,  because  without  any  statutory 
permission  the  corporation  would  be  authorized  to  sell  its  stock 
at  par  and  devote  the  proceeds  to  purchase  of  its  bonds, — ^which 
transaction  would  amount  to  a  conversion  of  the  bonds  into  sUx^ ; 
and  similarly  there  would  be  absolutely  no  occasion  for  creating 
by  statute  the  privilege  of  converting  the  bonds  into  stock  at  a 
higher  price  than  par,  when  such  conversion  might  unquestion- 
ably have  been  accomplished  without  statutory  authority.  So 
that  the  conclusion  is  inevitable  that  the  sole  intent  of  die  pro- 
vision in  question  was  to  authorize  conversion  of  railroad  cor- 
porate bonds  into  stock  of  the  corporation  at  any  rate  whatso- 
ever not  less  than  the  market  value  of  the  stock  at  the  time  the 
stockholders'  consent  to  such  conversion  was  given ;  so  that  what 
the  corporation  has  thus  far  done,  as  well  as  what  is  now  pro- 
posed in  this  respect,  is  in  our  opinion  unquestionably  legal. 

When  this  question  was  under  discussion  at  a  hearing  in  the 
case,  it  was  frankly  conceded  by  counsel  that  this  feature  of  the 
plan  was  not  advanced  by  the  corporation  as  an  ideal  method  of 
corporate  financing,  and  perhaps  ou^t  not  to  be  accepted  under 
my  other  than  compelling  circumstances,  which  conclusion  it 
may  be  observed  is  unreservedly  shared  by  this  Commission.  In 
general,  it  must  be  conceded  that  a  privilege  to  the  purdiasers  of 
bonds  to  exchange  the  same  for  stock  at  $50  per  share  is  bad  in 
principle,  and  may  be  not  unfairly  regarded  as  a  device  in  line 
with  those  which  decorated  some  of  the  most  unfortunate  adven- 
tures in  railroad  and  oAer  corporate  financing  in  an  age  which, 
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let  ns  hope,  has  in  such  respects  passed  away^  forever.  But 
after  a  most  careful  examination  into  the  general  situation  of  the 
Erie  Railroad  Company,  of  the  proUems  which  are  confronting 
it,  and  of  the  financial  necessities  which  attend  its  proper  man- 
agement and  hoped-for  successful  development^  we  have  not  been 
able  to  escape  the  conclusion  that  here  are  to  be  found  those  very 
compelling  circumstances  which  justify,  if  the  same  ever  can 
be  justified,  this  particular  feature  of  the  financial  plan  under 
consideration.  We  are  of  course  naturally,  and  as  it  seems  to 
us  properly,  fortified  in  this  conclusion  by  the  fact  that  the  board 
of  directors  of  the  company  has  unanimously  approved  the  plan 
and  certified  to  us  that  in  their  opinion  its  adoption  will  be  for 
the  best  interests  of  the  corporation.  We  are  also  advised  that 
in  the  judgment  of  competent  banking  authorities  it  has  not 
proved  possible  to  formulate  any  other  plan  which  would  at 
once  meet  the  necessities  of  the  case  and  became  measurably  suc- 
cessful. The  views  of  the  directors  have  been  plainly  brought 
to  the  attention  of  the  stockholders ;  and  not  only  has  the  general 
plan  in  its  every  particular  been  approved  by  the  owners  of  more 
than  two  thirds  of  the  outstanding  stock  of  the  company,  but,  as 
far  as  the  record  discloses  or  the  Commission  has  been  advised, 
it  has  been  formally  opposed  only  by  the  owners  of  SOO  shares 
of  the  stock  of  the  company,  which  stock  seems  to  have  been  trans- 
ferred to  them  of  record  as  late  as  December  31,  1915;  and 
informally  opposed  only  by  the  owner  of  50  shares  of  the  com- 
pany's stock,  whose  objection,  as  set  forth  in  a  letter  addressed 
to  the  Conmiission,  is  that  "no  stock,  common  or  preferred,  should 
be  issued  unless  the  company  has  received  the  par  value  thereof^ 
either  in  cash  or  property,  or  unless  your  Honorable  Commission 
has  given  its  permission  to  issue  such  stock  at  a  less  rate  than 
the  par  value  thereof."  In  view  of  the  foregoing,  it  would  seem 
that  there  is  at  least  no  such  objection  on  the  part  of  the  owners 
of  the  property  to  what  has  been  proposed  by  the  directors  as 
would  indicate  that  the  stockholders  of  the  company  are  not  sub- 
stantially in  accord  with  the  management  in  respect  of  this  plan. 
It  is,  moreover,  to  be  observed  that  with  a  corporate  surplus 
of  $47,792,263.46,  of  which  about  $7,500,000  is  represented  by 
sinking-fund  reserve,  leaving  over  $40,000,000  as  the  balance 
of  profit  and  loss  (as  appears  from  the  balance  sheet  of  October 
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31,  1915,  filed  with  this  CommissioiL),  even  if  the  entire  $28,- 
000,000  of  bonds  now  proposed  to  be  issued  shall  be  converted 
into  stock  at  $50  per  share, — the  corporation  is  in  positioa  to 
account  properly  for  such  discount  on  the  stock  to  be  issued, 
under  the  classification  of  accounts  which  control  in  such  a  case. 
This  company  has  assets  in  excess  of  liabilities  sufficient  to  enable 
it  to  place  100  per  cent  of  property  back  of  all  the  $56,000,000 
of  stock  which  must  be  issued,  if  all  of  the  aforesaid  bonds  shall 
be  presented  for  conversion  at  the  rate  stated.  In  other  words, 
as  fast  as  such  bonds  shall  be  actually  converted  into  stods  the 
discount  on  the  transaction  must  properly  be  charged  directly  to 
the  company's  profit  and  loss  account,  which  is  at  present  suffi- 
cient to  meet  the  entire  burden  of  such  discount  and  still  main- 
tain a  surplus  balance  of  approximately  $12,000,000. 

The  application  should  accordingly  be  granted  and  proper 
orders  entered  forthwith. 

All  concur. 


NBW  YORK  PUBLIC  SERTICSE  OOMMISSION,  SECONP  DISTRICT. 

VILLAGE  OF  LE  ROY 

v. 

PAVILION  NATURAL  GAS  COMPANY. 

[Case  No.  54S9.] 

Raies '•^  Minimum  charge --^  Franchise  wuiximum  mees  —  Con/llcf . 

1.  A  provision  in  a  natural  gas  rate  schedule  for  a  minimum  charge 
of  50  cents  is  a  violation  of  a  franchise  provision  that  in  no  schedule 
shall  the  rates  of  gas  exceed  40  cents  per  1,000  cubic  feet. 

Rates --^  Service  charge -^  Franchise  maxim^um  rates -^  OoHfliet, 

2.  A  natural  gas  company  was  authorized  to  make  a  monthly  "serv- 
ice charge''  of  50  cents  in  all  cases  unless  the  net  bill  for  gas  oonsomed 
should  equal  or  exceed  that  amount,  notwithstanding  a  provision  ia  the 
utility's  franchise  that  the  price  named  in  any  schedule  "shall  not  ex- 
ceed 40/100  of  a  dollar  for  1,000  cubic  feet  of  gas  used." 

[April  20,  1916.] 

Pboceedixos  upon  a  stipulation  between  the  village  of  Le  Roy 

and  the  Pavilion  Natural  Gas  Company  aa  to  the  right  of  the 
P.U.R.1916D. 


LE  ROY  T.  PAVILION  NATUkAL  GAS  00.  133 

latter  to  make  minimuin  chai^  of  50  cents  for  gas;  mmimiim 
charge  disapproved,  but  utility  authorized  to  make  a  ^^service 
charge"  of  the  same  amount. 

Appearances:  William  F.  Huyck  for  the  village  of  Le  B<^; 
J.  &  L.  Purdy  for  the  Pavilion  Natural  Gas  Company. 

'  Hodson,  Commissioner:  A  stipulation  has  been  filed  with 
the  Commission,  duly  executed  by  the  president  and  trustees  of 
the  village  of  Le  Roy  and  the  Pavilion  Natural  Gas  Company, 
whereby  the  controversy  between  said  parties  is  submitted  to  the 
Commission  for  decision,  in  lieu  of  the  usual  proceeding  by  oom*- 
plaint  and  hearing. 

Such  stipulation  clearly  states  the  question  at  issue,  and  as 
it  relates  to  the  practices  of  the  gas  company,  as  a  public  utility, 
and  involves  the  construction  of  certain  clauses  contained  in  the 
iranchise,  under  which  the  company  is  operating  in  the  village 
of  Le  Boy,  and  both  parties  agreeing  to  abide  by  the  decision 
herein,  there  can  be  no  objection  to  a  compliance  with  their  re- 
quest. 

The  Pavilion  Natural  Gas  Company  is  a  corporation  duly 
organized  under  the  laws  of  this  state,  has  its  principal  business 
office  in  the  village  of  Le  Boy,  and  has  extensive  transmission 
and  distribution  systems  in  various  municipalities  throughout 
Genesee  and  Livingston  counties,  including  Le  Boy,  through 
which  the  company  serves  its  customers  with  natural  gas,  pro- 
duced from  its  own  wells,  which  are  located  in  said  field. 

On  the  3d  day  of  July,  1906,  the  local  authorities  of  the  vil- 
lage of  Le  Boy  duly  granted  a  franchise  to  the  gas  company,  to 
lay  and  maintain  a  system  of  mains,  conduits,  and  appliances  in 
and  through  the  streets  and  public  places  of  the  village,  for  the 
purpose  of  furnishing  natural  gas  to  the  village  and  its  inhabi- 
tants for  fuel  and  lighting  purposes;  and  certain  provisions  of 
such  franchise  are  the  subject  of  this  inquiry.  The  gas  com- 
pany accepted  the  franchise  whereby  it  beeame  bound  to  comply 
with  all  such  provisions. 

The  terms  of  the  franchise,  which  relate  to  the  question  pre- 
sented, are  the  14th  and  15th  paragraphs,  and  they  prescribe  the 
character  of  service  and  the  maximum  rate  chargeable  by  the 
company  to  consumers  of  gas  within  the  village.  Such  condi- 
tions read  as  follows: 
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^^Fourteentfa :  Said  company  shall  and  will  furnish  natural 
gas  to  its  customers  who  shall  have  complied  with  the  rules  and 
regulations  of  said  company,  and  in  referenee  thereto  at  a  iini- 
form  rate  or  price  per  thousand  cubic  feet  of  gas  eonsumed,  and 
the  said  company  shall,  before  comm^icing  business  in  said  vil* 
lage  under  this  grant,  make  and  file  with  the  village  clerk  a 
schedule  which  shall  contain  the  price  which  said  company  will 
charge,  not  exceeding  the  maximum  amoimt  named  in  this  grant 
for  supplying  natural  gas  to  the  customers,  and  all  changes 
thereof  which  may  from  time  to  time  be  made," 

"Fifteenth :  Said  company  may  at  any  time  make  and  file  a 
new  schedule  of  price,  provided,  however,  that  at  no  time  shall 
said  company  fix,  collect,  or  charge  a  greater  rate  of  any  con- 
sumer or  consumers  than  the  maximum  amount  fixed  by  this 
agreement,  and  the  price  named  in  the  first  schedule  or  any  suc- 
ceeding schedule  shall  not  exceed  40/100  of  a  dollar  for  1,000' 
cubic  feet  of  gas  when  used  in  any  manner." 

[1]  The  14th  condition  of  such  franchise  requires  the  Pa- 
vilion Natural  Gas  Company  to  make  and  file  with  the  village 
clerk  a  schedule  containing  its  gas  rates,  and  also  from  time  to 
time  to  file  notices  of  any  changes  which  may  be  made  in  said 
rates.  The  Public  Service  Conimissions  law  requires  that  the 
company  shall  file  with  the  Commission  a  tariff  schedule  wherein 
shall  be  stated  the  charges  proposed  to  be  made  by  the  gas  com- 
pany for  the  various  kinds  of  service  rendered  to  the  public 
Pursuant  to  the  first  of  such  requirements  the  gas  company  has 
filed  various  notices  with  the  clerk  of  the  village  of  Le  Roy,  in 
which  the  classified  services  of  the  company  are  described  and  the 
charges  therefor  are  therein  stated;  the  last  of  said  notices  was 
filed  with  the  village  clerk  of  Le  Roy  June  25,  1915,  and  reads 
as  follows : 

Xe  Roy,  K  T.,  June  25,  1915. 
Village  Clerk, 

Le  Roy,  K  T. 
Dear  Sir: — 

The  following  schedule  of  rates  have  been  submitted  to  and 

approved  by  the  directors  of  this  company,   and  commencing 

July  1st  will  take  effect. 

The  applicant  agrees  to  pay  at  the  rate  of  40c  per  M  cubic  feet 
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with  discount  of  5c  per  M  for  bills  of  10,000  cxu  ft.  or  less;  7c 
per  M  when  more  than  10,000  cu.  ft.  is  used  and  12^c  per  M 
when  more  than  100,000  cu.  ft.  is  used.  In  no  case  shall  the 
minimum  charge  be  less  than  50c,  and  the  applicant  agrees  to 
pay  at  the  local  office  within  the  required  collection  period,  other- 
wise the  rate  per  M  will  be  40c. 

Very  truly  yours, 

The  Pavilion  Natural  Gas  Co. 
By  G.  W.  Daggs,  Ass't  Mgr. 

It  will  be  noticed  that  the  portion  of  this  communication  which 
is  here  being  considered  is  the  clause  which  reads:  ''In  no  case 
shall  the  minimum  charge  be  less  than  50c."  In  the  general 
schedule  of  rates  filed  with  this  Commission  by  the  Pavilion 
Natural  Gas  Company,  October  6,  1915,  the  company  has  fixed 
its  rates  and  charges  for  the  various  classes  of  service  of  natural 
gas  in  the  village  of  Le  Boy,  and  in  such  schedule  has  also  incor- 
porated a  notice  which  provides  that  liie  minimum  monthly  rate 
shall  be  50  cents. 

When  the  14th  paragraph  of  the  franchise  says  that  'the  com- 
pany shall  furnish  natural  gas  to  its  customers,"  it  means  thi^ 
the  company  wiU  furnish  such  gas  when  and  as  required  by  such 
customers,  and  in  addition  thereto,  it  means  that  the  company 
must  stand  ready  to  furnish  such  gas  at  all  times  whether  the 
same  is  used  or  not.  This  is  known  as  readiness  to  serve,  and 
involves  many  items  of  service  and  expenditure  on  the  part  of 
the  company  which  are  rendered  and  incurred  for  and  on  account 
of  the  customers,  and  consists  of  keeping  the  distribution  system 
in  order,  reading  meters,  answering  complaints,  correctly  keep- 
ing a  record  on  its  books  of  the  Customers'  accounts,  and  in  gen- 
eral attending  to  the  convenience  and  demands  of  the  customers 
in  their  utilization  of  gas  upon  their  premises.  The  physical 
use  of  the  gas  is  merely  one  phase  of  the  service  which  the  com- 
pany is  called  upon  to  furnish ;  and  the  price  fixed  for  the  same 
by  the  15th  paragraph  of  the  franchise  comprehends  these  other 
elements  and  services,  besides  the  actual  and  physical  consump- 
tion of  gas.  When,  however,  gas  is  not  used  by  a  customer  in 
billing  quantities,  such  other  elements  of  service,  as  distin- 
guished from  the  actual  delivery  and  consumption  of  gas,  require 

constant  expenditure,  on  the  part  of  the  company ;  and  although 
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there  is  no  provision  in  either  of  said  paragraphs  for  compensa- 
tion to  the  company  for  such  services,  there  can  he  no  reason 
why  Ihe  company  should  not  be  paid  for  the  same.  The  law 
contemplates  that,  while  the  public  is  entitled  to  a  reasonable 
service  from  the  company,  the  latter  should  have  a  fair  return 
therefor.  This  service  is  not  limited  to  the  sale  and  deliwry  of 
gas,  but  includes  all  other  services  on  the  part  of  the  utility  which 
are  rendered  for  the  benefit  of  the  consumers.  Apparently  this 
is  the  basis  for  the  charge  which  is  made  by  the  company  to  those 
of  its  customers  who  fail  to  use  gas  in  billing  quantities,  and 
which  is  designated  in  the  tariff  schedule  filed  with  the  Commis- 
sion, and  also  in  the  note  served  upon  the  clerk  of  the  village  of 
Le  Roy,  as  a  "minimum  charge.'' 

There  is  considerable  variance  between  the  memorandum  in 
the  filed  tariffs  of  the  gas  company,  relating  to  such  minimum 
charge,  and  the  clause  pertaining  to  the  same  in  the  note  filed 
with  the  village  clerik  of.  Le  Koy ;  in  the  former,  wbich  has  to 
do  with  the  service  of  gas  in  said  village  and  the  rates  to  be 
charged  therefor,  the  language  is,  "Minimum  monthly  r^te  50c,'' 
while  in  the  latter,  which  is  a  communication  to  the  village  clerk 
0^  Le  Roy,  fixing  the  scheduled  rates  of  the  company  for  gas 
service  in  that  village,  the  language  is,  "La  no  case  shall  the 
minimum  charge  be  less  than  5Qc."  Nowhere  in  the  filed  sched- 
ule of  rates  of  the  company  is  there  any  provision  that  any  col- 
lection periods  are  fixed,  monthly  or  otherwise,  although  there 
are  several  references  to  the  payment  of  bills  and  discounts 
thereon,  which  seem  to  indicate  that  bills  will  be  rendered  month- 
ly; and  as  to  such  communication  to  the  village  clerk,  there  ia 
nothing  which  indicates  the  period  of  time  for  which  the  mini- 
mum ch£g:ge  of  50  cents  is  made,  and  if  that  charge  is. continued 
in  any  form  then  such  ambiguity  should  be  corrected. 

A  gas  rate  is  made  up  of,  at  least,  two  elements, — ^the  charge 
for  the  quantity  of  gas  used,  and  the  charge  for  being  rej^dy  to. 
serve.  The  existing  filed  schedule  of  the  company  jwrobably 
seeks  to  provide  for  both  these  elements,  and  the  question  in- 
volved here  is  whether  such  charge,  including  a  readiness  to 
serve  as  well  as  gas  service,  can  be  justified  under  the  plain 
provisions  of  the  franchise  which  £xe&  the  maximuni  charge  at 
40  cents  per  thousand.    We  are  of  the  opinioox  that  there  is 
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grave  doubt  concerning  Buoh  charge,  as  the  same  is  now  phrased, 
cnren  though  a  casual  reading  of  the  language  used  conclusively 
shows  that,  by  the  collection  of  such  ^^inimum  charge,"  where 
the  consumption  of  gas  is  less  than  1,250  feet,  a  rate  in  excess 
of  40  cents  per  thousand  is  exacted.  Perhaps,  in  the  absence  of 
such  franchise  restrictions  as  to  price,  the  charge  of  50  cents 
per  month,  even  though  the  same  should  be  considered  as  pay- 
ment for  a  small  amount  of  gas  at  a  greater  price  tiMm  the  sched- 
uled rate^  would  be  both  regular  and  I^;al ;  but  the  9aJ;e  restriction 
in  this  case  must  be  respected,  and,  under  the  circumstances,  the 
company  cannot  charge,  nor  can  this  Commission  improve,  a  rate 
in  excess  of  40  cents  per  thousand  cubic  feet,  no  matter  what 
amount  of  gas  is  consumed*  The  ccxnplaint  of  the  people  of 
Le  Roy  in  this  case  is  directed  to  this  particular  practice  of  like 
company,  u  e.,  the  fixing  of  a  minimum  charge  for  gas,  which, 
in  many  cases,  is  in  conflict  with  the  rate  restriction  contained  in 
subdivision  15  of  said  franchise.  In  the  last  analysis,  however, 
it  will  make  no  difference  to  such  consumers  whether  they  pay 
such  a  monthly  minimum  charge  of  50  cents  for  the  use  of  gas 
or  for  other  services  of  the  company,  but  there  is  a  principle 
involved  which  must  be  adhered  to,  because  the  question  may 
arise  in  the  future  when  the  C(»nmission  might  he  called  upon 
to  apply  such  principle  in  cases  embodying  widely  differ^it  serv- 
ices and  varying  charges  therefor. 

The  Commission  therefore  decides  that  ike  rate  restrictions 
contained  in  such  franchise  must  be  enforced  in  their  integrity, 
because  such  franchise  has  been  resolved  into  a  binding  contract 
between  the  parties  thereto,  as  well  to  protect  their  interests  as 
for  the  benefit  of  the  gas  users  of  the  village.  But  while  hold- 
ing that  the  maximum  price  for  gas,  used  for  any  purpose  or 
to  any  amount  in  the  village  of  Le  Boy,  shall  not  be  more  than 
40  c^its  per  thousand  cubic  feet,  it  is  proper  for  the  Commis- 
sion to  also  ascertain  and  determine  whether  such  so-called 
minimum  charge  can  be  justified  under  another  designation, 
which  shall  clearly  distinguish  the  same  from  a  charge  for  gas 
service. 

[2]  It  is  common  knowledge,  and  has  been  pointed  out  before, 
that  each  consumer  costs  a  gas  company  a  considerable  sum  eaoh 
month  for  merely  keeping  his  name  on  the  booka  of  the  company, 
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reading  his  meter,  traveling  to  and  from  his  premises  for  that 
purpose,  and  standing  ready  at  all  times  to  answer  complaints, 
make  repairs,  and  furnish  gas  service;  these  and  other  items  of 
actual  out-of-pocket  expenditures  are  required  of  the  company, 
as  a  public  utility,  even  though  the  customer  consumes,  and  pays 
for,  no  gas  whatever.  Thus,  each  consumer  is  a  fixed  and  definite 
charge  upon  the  company,  irrespective  of  the  consumption  of 
gas,  and,  from  a  financial  standpoint,  as  well  as  from  an  abstract 
proposition  of  fairness,  it  must  be  said  that  he  should  pay  his 
fair  share  of  the  actual  cost  which  the  company  incurs  by  keep- 
ing itself  in  readiness  to  supply  him  with  gas. 

These  separate  expenses  incurred  for  the  individual  consum- 
ers go  to  make  up  the  total  operating  expenses  of  the  company, 
which  in  turn  represent  a  large  part  of  the  entire  cost  of  service ; 
and  it  is  only  proper  and  just,  where  this  expense  is  ascertained, 
and  is  uniform  as  to  all  consumers,  that  the  same  should  be  re- 
turned, in  part  at  least,  to  the  company.  There  seems  to  be  no 
disposition  on  the  part  of  the  village  to  question  the  reasonable- 
ness of  such  charge  for  some  service,  and  were  it  not  for  the 
restriction  put  upon  the  company  as  to  its  maximum  rate  for 
gas,  the  Commission  would  not  hesitate  to  approve  of  such  charge 
of  50  cents,  even  though  the  same  would  slightly  increase  the 
maximum  rate,  because  the  greater  portion  of  such  charge  would 
be  made  for  services  other  than  the  furnishing  of  gas. 

The  Public  Service  Commissions  law  gives  the  company  no 
choice  as  to  whom  it  shall  serve;  the  company  may  be  required 
to  tap  its  main  along  a  street  and  make  connections  for  private 
service  with  fifty  consumers,  and  yet  none  of  them  is  obliged  to 
guarantee  a  certain  consumption  of  gas ;  all  the  while,  however, 
the  company,  at  the  expense  above  mentioned,  holds  itself  in 
readiness  to  serve  all  of  such  customers.  A  consumer,  when  he 
agrees  to  take  gas,  also  agrees  to  pay  for  the  same  at  the  rate 
fixed  between  the  parties;  this  agreement  comprehends  an  obli- 
gation upon  the  part  of  the  consumers  to  take  and  pay  for  a 
reasonable  amount  of  gas ;  and  if  he  does  not  do  this,  he  cannot 
be  absolved  from  the  payment  of  such  reasonable  sum  as  may 
be  charged  by  the  company  for  standing  ready  to  furnish  such 
gas. 

In  this  case,  the  company  desires  to  provide  for  a  situation 
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where^  after  installing  a  gas  . main  in  the.  street  and  connecting 
the  same  with  the  service  on  said  premises,  installing  the  meter 
and  rendering  all  the  services  hereinbefore  mentioned,  and 
holding  itself  in  readiness  to  serve  the  customer  with  gas,  it 
finds  that  the  customer  uses  either  no  gas  at  all,  or  a  quantity 
which  yields  a  net  return  of  less  than  50  cents  per  month,  and 
which  does  not  justify  the  making  and  collection  of  monthly  bills. 
A  way  should  be  found,  therefore,  whereby  a  reimbursement  may 
be  had  by  the  company  for  the  actual  expenses  incurred  in  main- 
taining a  readiness  to  serve  that  class  of  customers.  Such  a  prac- 
tice is  not  uncommon,  and  has  uniformly  been  approved  by  this 
Commission;  for  it  will  be  observed  that  such  charge  does  not 
violate  the  law  prohibiting  a  meter  charge,  nor  is  it  connected  in 
any  way  with  the  price  or  rate  for  the  gas  itself^ 

The  Oommission^  therefore,  favors  a  monthly  charge  as  pro- 
posed by  the  company,  but  disapproves  of  the  phrasing  made 
use  of  in  the  tariff  schedule  filed  with  the  Conmiission.  A  state- 
ment of  such  monthly  charge^  together  with  the  purpose  of  the 
same,  should  be  inserted  in  the  company's  schedule  of  rates  for 
natural  gas  in  the  village  of  Le  Eoy,  and  filed  with  the  Commis- 
sion, the  same  to  be  substantially  in  the  following  form : 

A  service  charge  of  50  cents  per  month  will  be  made  against 
each  consumer  unless  his  net  bill  for  gas  consumed  during  the 
month  shall  equal  or  exceed  50  cents.  The  monthly  service 
charge  will  cover  all  gas  furnished  during  the  period  for  which 
such  charge  is  made. 

An  order  should  be  entered  in  accordance  with  the  views  ex- 
pressed in  this  decision,  and  special  permission  given  to  the  com- 
pany to  make  and  file  such  amended  schedule  upon  five  days' . 
notice. 

All  concur. 
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MoILPEESH 

V. 

HOCKING  VALLEY  RAILWAY  COMPANT. 

[No.  646.] 

Beparution^JurUdictUm  of  OammisgUm^Chmrgea  cMeeied  toMfo 
CommiaMint  order  tcMU  9u»pended» 

1.  The  Ohio  Conunisalon  haa  jurisdiction  to  entertain  proceedinga 
to  recover  excess  freight  charges  collected  under  a  rate  schedule  which 
had  been  declared  unreasonable  by  an  order  of  the  Railroad  Commission, 
notwithstanding  the  charges  had  been  made  after  the  operation  of  such 
order  had  been  temporarily  suspended  by  the  courts  pending  an  appeal, 
and  prior  to  the  time  it  had  been  sustained  by  the  highest  court  of  the 
state,  and  notwithstanding  the  railroad  had  given  bonds  conditioned 
upon  refunding  any  amount  collected  in  ezoess  of  what  should  be  finally 
determined  as  reasonable. 

Orders '^VaUdity~'Qmis9Um  of  time  during  whieh  i$  wo%dd  he  in 
force, 

2.  An  order  of  the  Ohio  Railroad  Commission  fixing  freight  charges 
was  not  invalid  merely  because  it  did  not  preBOfibe  the  time  during 
which  it  would  remain  in  foroe. 

[April  6,  1916.] 

Pbogeedinos  by  a  shipper  to  recover  excess  freight  charges 
made  by  the  Hocking  Valley  Railway  Company  elected  under 
a  schedule  which  had  been  declared  unreasonable  by  the  Ohio 
Railway  Commission;  the  Commission  having  declared  that  it 
had  jurisdiction  to  entertain  the  proceedings,  further  declared 
that  the  proceedings  would  be  disposed  of  upon  the  merits. 

Appearances:  O.  P.  Gothlin,  Morton,  Irvine,  &  Blanchard, 
and  John  H.  Bartram  for  complainant;  Wilson  &  Rector  for 
defendant. 

Langdon,  Commissioner :     This  proceeding  was  instituted  by 

T.  E.  Mcllfresh,  as  complainant,  against  the  Hocking  Valley 

Railway  Company,  as  defendant,  to  obtain  a  finding  in  his  favor 

in  the  sum  of  $264.31  for  an  alleged  overcharge  on  shipments  of 

coal  in  carload  lots  from  Nelsonville,  Ohio,  to  Delaware,  Ohio. 

The  alleged  overcharge  is  based  upon  the  difference  between  the 

charges  collected  by  the  carrier  on  said  shipments  and  the  ratea 

fixed  by  the  Railroad  Commission  of  Ohio,  for  said  service,  in  its 
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order,  issued  Jtine  27,  1911,  in  a  proceeding  entitled,  "The  Ne>^ 
York  Coal  Company,  Complainant,  versus  the  Hocking  Valley 
Railway  Company,  Defendant,"  being  complaint  ISo,  91  on  the 
records  of  said  Commission. 

The  defendant  carrier  in  its  answer  challenges  the  jnrisdic- 
tion  of  the  Commission  to  entertain  this  proceeding.  The  juris- 
dictional question  has  been  argued  and  submitted,  and  will  be 
disposed  of  first  by  the  Commission.  It  will,  perhaps,  be  con- 
ducive to  a  clear  understanding  of  the  questions  raised  to  briefly 
state  the  nature  of  the  original  proceeding  out  of  which  this  pro- 
ceeding arises,  and  its  progress  before  the  Commission  and  the 
courts. 

On  the  15th  day  of  January,  1910,  tbe  New  York  Coal  Com- 
pany filed  a  complaint  with  the  predecessor  of  this  Commission 
(then  known  as  the  Railroad  Commission)  against  the  Hocking 
Valley  Railway  Company,  challenging  the  validity  of  certain 
rates  then  in  effect  for  transporting  commercial  coal  After  due 
hearing  and  invei^tigation,  that  Commission  on  the  27th  day  of 
Jun^  1911,  thade  its  finding  and  order.  By  the  teites  of  this 
finding  and  order,  which  involved  certain  rates  between  Nelson- 
ville,  Ohio^  and  Toledo,  Ohio,  and  intermediate  points,  it  de- 
clared the  rate  of  75  cents  per  ton,  then  in  effect  on  coal  in  car- 
load lots  from  Nelsonville,  Ohio,  to  Delaware,  Ohio,  to  be  exces- 
sive and  unreasonable,  and  ordered  the  carrier  to  cease  and  desist 
from  charging,  demanding,  collecting,  and  receiving  the  same, 
and  to  substitute  therefor  a  rate  of  70  cents  per  ton,  which  it 
found  to  be  a  reasonable  and  just  rate  to  be  charged,  observed, 
and  followed  in  the  future.  (Report  of  Railroad  Commission 
1911,  p.  15.) 

Service  of  this  finding  and  order  was  duly  made  on  the  car- 
rier, on  June  27,  1911.  Under  the  provisions  of  §  635  of  the 
G^ieral  Code,  this  order  would,  of  its  own  force,  have  taken 
effect  and  become  operative  thirty  days  after  its  service.  The 
carrier,  however,  after  service  of  the  order,  and  before  its  effec- 
tive date,  proceeded  to  test  the  validity  thereof,  under  the  pro- 
cedure as  it  then  existed,  by  filing  an  action  in  the  court  of  com- 
mon pleas  of  Pranklin  county,  and  on  the  18th  day  of  July, 
1911,  that  court  duly  suspended  the  order  of  the  Commission, 
upon  the  carrier  executing  a  bond  in  the  sum  of  $25,000,  the 
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condition  of  which,  as  appears  from  a  copy  thereof  attached  to 
the  answer  of  the  defendant  filed  herein,  being  '^to  refund  to 
each  of  said  users,  public  and  private,  the  amount  collected  by  it 
during  the  time  of  suspension  of  said  order,  in  excess  of  the 
amount  which  shall  finally  be  determined  it  was  authorized  to 
collect  from  such  users."  The  conunon  pleas  court  affirmed  the 
order  and  dismissed  the  action.  Thereupon,  the  carrier  appealed 
to  the  court  of  appeals,  and  that  court,  after  the  appeal  was  per- 
fected, on  the  24th  day  of  September,  1913,  suspended  the  opera- 
tion of  said  order,  pending  litigation  in  that  court,  upon  the  car 
rier's  executing  certain  bonds  in  the  sum  of  $500  ancf  $1,000 
respectively.  The  court  of  appeals,  after  due  hearing,  refused  to 
set  aside  the  order,  and  dismissed  the  appeaL  A  proceeding  was 
then  instituted  in  the  supreme  court,  and  the  operation  of  the 
order  was  again  suspended  upon  the  execution  of  a  bond  for 
$5,000. 

On  the  2d  day  of  July,  1915,  the  supr^ne  court  affirmed  the 
order  and  dismissed  the  action.  On  the  28th  day  of  July,  1916, 
the  carrier  filed  with  this  Commission  a  tariff  setting  forth  the 
rate  for  carrying  said  coal  shipments  at  70  cents  per  ton.  The 
carrier,  during  the  pendency  of  this  litigation,  from  July  27, 
1911,  to  July  28,  1915,  continued  to  collect  the  rate  of  75  cents 
per  ton  on  all  shipments  made  by  complainant  from  Nelson- 
ville,  Ohio,  to  Delaware,  Ohio. 

This  proceeding  is  instituted  under  §§  579  and  580  of  the 
General  Code;  the  provisions  of  which,  in  so  far  as  they  affect 
this  proceeding,  being  as  follows: 

Sec.  579.  All  claims,  charges  or  demands  against  a  railroad 
.  .  .  for  overcharges  upon  a  shipment,  or  for  any  other  serv- 
ice in  violation  of  this  chapter,  if  not  paid  within  sixty  days  from 
the  date  of  the  filing  thereof  with  such  railroad,  may  be  sub- 
mitted to  the  Commission  by  a  formal  complaint  to  be  made 
upon  blank  forms  which  it  is  hereby  made  the  duty  of  the  Com- 
mission to  provide  upon  demand  of  the  claimant.  Such  com- 
plaints shall  be  verified  as  petitions  in  civil  actions  and  may  be 
accompanied  by  the  sworn  statements  of  any  witnesses  who  have 
knowledge  of  any  fact  material  to  the  inquiry.  Upon  the  filing 
of  such  complaint  the  Commission  shall  forthwith  cite  tho  rail- 
road to  answer  the  c(»nplaint,  and  the  citation  shall  be  accom- 

P.U.R.1916D. 


MoILFBSSH  y.  HOGKIKQ  VALLEY  R.  CO.  HZ 

panied  with  a  brief  Btatement  of  the  claim.  The  answer  of  the 
railroad  shall  be  filed  within  three  week^  from  the  service,  of 
the  citation  and  shall  be  verified  as  answers  in  civil  cases  and 
may  be  accompanied  with  the  affidavits  of  any  witnesses  having 
knowledge  of  facts  material  to  the  inquiry.  The  railroad  shall 
furnish  the  claimant  with  a  copy  of  its  answer  and  affidavits,  if 
any,  and  within  two  weeks  from  the  filing  of  such  answers,  the 
claimant  may  file  his  reply  with  affidavits  in  support  thereof, 
verified  as  replies  in  civil  cases.  At  the  expiration  of  said  period 
of  two  weeks  the  Commission  shall  proceed  summarily  to  exam- 
ine the  complaint,  answer,  the  reply  and  affidavits,  and  shall  de- 
termine the  existence  and  validity  of  the  claim  presented.  If  it 
find  in  favor  of  the  claimant  it  shall  certify  its  findings  to  the 
clerk  of  the  court  of  common  pleas  of  the  county  in  which  the 
claimant  resides  or  where  the  railroad  or  any  of  its  offices  is 
maintained. 

Sec.  580.  Within  thirty  days  from  the  receipt  of  such  find* 
ings  by  said  clerk,  the  railroad  may  by  motion  cause  the  same 
to  be  docketed  as  a  civil  action  in  said  court  in  which  case  the 
original  pleadings  shall  be  used  and  the  case  shall  be  advanced 
for  immediate  triaL  If  no  such  motion  is  filed  the  clerk  shall 
enter  up  the  finding  of  the  Commission  as  a  judgment,  and  that 
same  shall  be  in  all  respects  treated  as  a  judgment  at  law  with 
all  the  incidents  thereof,  and  upon  which  execution  may  issue  as 
in  other  cases.  If  said  matter  is  docketed  for  trial  the  action 
shall  proceed  as  in  other  civil  actions  for  damages  exc^t  that 
upon  trial  thereof  a  copy  of  the  findings  and  order  of  the  Com- 
mission, duly  certified  by  the  secretary  thereof,  shall  be  compe- 
tent testimony  and  shall  be  prima  facie  evidence  of  the  facts 
therein  stated,  and  except  that  the  plaintiff  shall  not  be  liable 
for  any  costs  unless  they  accrue  upon  his  appeal. 

It  is  claimed  on  behalf  of  the  complainant  that  the  difference 
between  the  75  cents  per  ton  rate  collected  and  the  70  cents  per 
ton  ordered  substituted  by  the  Commission  amounts  to  an  over- 
charge on  a  shipment,  within  the  purview  of  the  above  quoted 
sections,  and  that  this  Commission  has  jurisdiction  in  the  prem^ 
ises;  and  it  is  its  duty,  upon  proper  showing,  to  make  its  finding 
as  therein  provided.  On  the  other  hand,  the  carrier  contends 
that  the  70  cents  per  ton  rate  ord^ed  substituted  and  charged 
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by  Uie  OomiQMsion  became  effective  fpr  the  first  time  on  tlie 
28th  day  of  July,  1915,  when  it  filed  its  tariff  with  the  Commis- 
sion, setting  forth  certain  rates  which  conformed  to  the  order  of 
the  Commission  and  final  judgment  of  the  supreme  court;  that 
the  75  cents  per  ton  rate,  although  declared  unreasonable  and 
excessive  by  the  order  of  the  Commission  and  the  judgment  of 
the  courts,  continued  to  be  the  duly  published  and  effective  rate 
— at  least  so  far  as  this  proceeding  is  concerned — during  the 
period  from  the  date  it  would  have  become  effective  had  its  oper- 
ation not  been  suspended  until  the  filing  of  a  tariff  on  July  28, 
1915 ;  that  if  any  liability  exists  (which  it  denies)  to  refund  to 
the  shipper  the  difference  between  the  75  cents  per  ton  rate  col- 
lected and  the  70  cents  per  ton  fixed  in  the  order,  it  can  only 
be  enforced  by  appropriate  proceedings  in  a  court  of  competent 
jurisdiction  upon  ike  respective  bonds  suspending  the  enforce- 
ment of  the  order;  that  the  overcharges  on  a  shipment  contem- 
plated by  §  579  are  limited  to  charges  made  by  the  carrier  in 
excess  of  the  lawful  published  rate,  and  have  no  application  to 
the  facts  in  this  case. 

[1]  The  complainant  in  this  proceeding  is  entitled  to  pur- 
sue and  enforce  by  appropriate  proceedings  all  the  benefits  and 
advantages  that  might  have  accrued  to  him  had  he  challenged  the 
validity  of  the  rates  in  the  first  instance  in  the  original  proceed- 
ing. The  order  of  the  Commission  declaring  the  particular  rate 
unreasonable  and  excessive,  and  prescribing  rates  for  the  future, 
conferred  this  right  upon  him. 

In  the  case  of  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  E. 
Co.  236  TJ.  S.  662,  59  L.  ed.  774,  35  Sup.  Ct.  Rep.  444,  Mr. 
Justice  Lamar,  in  discussing  the  scope  and  character  of  the  pro- 
ceedings involving  reasonableness  of  rates  before  the  Interstate 
Commerce  Commission,  which  applies  with  equal  force  to  the 
proceedings  before  this  Commission,  said:  "The  proceeding  be- 
fore the  Commission  to  determine  the  reasonableness  of  the  2, 
cents  advance,  was  not  in  the  nature  of  a  private  litigation  be- 
tween a  lumber  association  and  the  carriers,  but  was  a  matter 
of  public  concern  in  which  the  whole  body  of  shippers  was  in- 
terested. The  inquiry  as  to  the  reasonableness  of  the  advance 
was  general  in  its  nature.     The  finding  thereon  was  general  in 

its  operation  and  inured  to  the  benefit  of  every  person  that  had 
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been  obliged  to  pay  tbe  uHjnBt  rate.  Otfaerwiae,  tboee  who  filed 
the  complaint  or  intervened  during  the  beariug  would  have  se* 
cured  an  advantage  over  the  general  body  of  die  public;  with 
the  result  that  the  order  of  the  Oommisflion  would  have  created 
a  preference  in  favor  of  the  parties  to  the  record  and  would  have 
deatroyed  the  very  unifonnity  which  that  body  had  been  or- 
ganized to  secure.  The  plaintiff,  and  every  other  shipper  simi* 
larly  situated,  was  entitled,  by  appropriate  proceedings  before 
the  Commission  or  the  courts,  to  obtain  the  benefit  of  that  general 
finding  and  order.'' 

To  what  extent,  if  at  all,  can  the  complainant  pursue  his 
remedy  for  relief  before  this  Commission  ?  It  will  be  observed 
that  ihe  ptovisions  of  §  579  of  the  General  Code,  above  quoted, 
in  respect  to  enforcing  claims  for  overcharges,  are  very  broad 
and  comprehensive.  With  respect  to  overcharges,  it  is  as  broad 
and  comprdiensive  as  the  power  conferred  upon  the  Interstate 
Commerce  Commission,  by  the  Interstate  Commerce  act,  to  award 
reparation  for  duly  proved  damages  to  the  parties  injured  by 
the  exaction  of  undue  and  unjust  rates.  It  includes  all  claims, 
charges,  and  demands  against  a  carrier  for  overcharges  upon  a 
shipment  or  for  any  other  service  in  violation  of  chapter  1,  div. 
II.,  title  III.,  of  the  General  Coda 

The  Century  Dictionary  defilies  "overcharge*'  as  "an  exces> 
sive  chai^;"  ^^e  state  of  being  overcharged."  A  shipper  may 
be  subjected  to  an  overcharge  by  a  carrier  upon  a  shipment  when 
the  carrier  compels  him  to  pay  an  excessive  or  unlawful  rate  for 
the  service,  or  by  an  error  in  weighing  the  shipment. 

While  the  statute  confers  power  upon  this  Commission  to  de* 
termine  the  amount  and  validity  of  the  claim  for  overcharge, 
there  are  certain  well-defined  limits  within  which  this  power 
must  be  exercised.  In  order  to  entertain  this  complaint,  it  must 
be  established  as  a  condition  precedent  that  the  rate  exacted  was 
unlawful  and  excessive.  In  the  absence  of  a  positive  statute 
declaring  the  maximum  amount  of  the  rate  to  be  exacted  from 
the  shipper,  there  must  be  a  finding  and  order  of  the  Commis- 
sion establishing  the  maximum  rate  which  the  carrier  can  exact 
for  Ae  service.  In  this  proceeding  the  complainant's  claim  for 
overehar^  is  predicated  upon  the  general  finding  and  order  of 

the  Commission,  declaring  the  rate  paid  by  complainant  to  be  er- 
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oesflive  and  unlawful  and  prescribing  the  lawful  maidmum  rate 
for  the  ahipxnenta  in  question. 

We  think  it  is  clear  that  a  shipper  maj  pursue  his  remedy  to 
obtain  a  finding  of  this  Commission  in  respect  to  overchai^^ee  on 
a  shipment,  pursuant  to  the  provisions  of  §  579|  predicating 
his  complaint  up<»i  tibe  general  finding  and  order  of  the  C<Hn* 
mission  declaring  the  maximum  rate  a  carrier  may  exact  for  the 
service,  as  it  is  sought  to  do  in  this  proceeding.  A.  J.  Phillipe 
Co.  V.  Grand  Trunk  Western  R.  Co,  supra ;  Baer  Bros.  Mercan- 
tile Co.  V.  Denver  &  R.  G.  R.  Co.  233  U.  S.  479,  58  L.  ed.  1056, 
34  Sup.  Ct.  Rep.  641 ;  Robinson  v.  Baltimore  &  O.  R.  Co.  222 
U.  S.  506,  56  L.  ed.  288,  82  Sup.  Ct  Rep.  114. 

Defendant  contends,  however,  that  this  claim  for  overchai^ 
cannot  be  predicated  upon  this  general  finding  and  order,  be- 
cause it  was  not  in  effect  during  any  period  of  time  within  whidi 
complainant  alleges  he  was  overcharged,  and,  it  not  affirmatively 
appearing  that  this  claim  for  overcharge  was  due  to  alleged  ex- 
cessive rates  exacted  after  the  filing  of  the  tariff  on  July  28, 
1915,  this  Commission  has  no  jurisdiction  to  entertain  the  com- 
plaint. The  question  is,  therefore,  presented  as  to  the  effective 
date  of  the  order,  in  so  far  as  it  affects  this  proceeding. 

It  will  be  noted  that  the  complaint  in  the  original  proceeding 
was  filed  on  January  15,  1910;  tiie  evidence  before  the  Com- 
mission was  necessarily  addressed  and  confined  to  transportation 
conditions  surrounding  the  traffic  under  consideration  as  it  existed 
at  that  time  or  at  the  time  of  the  hearing.  The  finding  and  order 
of  the  Commission  was  based  upon  this  record.  The  differ- 
ent courts  reviewed  this  finding  and  order,  and  based  the  several 
judgments  of  affirmance  upon  this  record.  To  hold  that  the 
finding  and  order,  when  affirmed,  applied  only  to  the  rates  ex- 
acted by  the  carrier  after  its  final  affirmance,  thus  applying  it 
exclusively  to  transportation  conditions  as  they  existed  after 
July  28,  1915,  would,  it  seems  to  us,  be  contrary  to  reason  and 
the  fundamental  principles  of  justice.  We  find  nothing  in  the 
statutes  or  decisions  of  the  various  courts  and  Commissions  that 
require  us  to  adopt  the  contention  of  defendant.  As  we  view 
it,  the  finding  and  order  of  the  Commission  for  the  purposes 

of  this  proceeding  is  to  be  regarded  as  in  effect  from  the  date  it 
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would  have  become  effective  had  it  not  been  temporaiilj  sua* 
pended  by  the  courts;  namely,  July  27,  1911, 

In  the  case  of  Nicola,  S.  &  M.  Co.  v.  Louisville  &  N.  R.  Co. 
14  Inters.  Com.  Bep.  199,  complainants  asked  reparation  on  ac- 
count of  a  2  cents  advance  charged  on  certain  shipments  of 
lumber,  basing  the  claim  for  reparation  upon  the  reports  and  find- 
ings of  the  Interstate  Conmierce  Commission  (Tift  v.  Southern 
R.  Co.  10  Inters.  Com.  Rep.  548;  and  Central  Yellow  Pine 
Asso.  V.  Illinois  C.  R.  Co.  10  Inters.  Com.  Rep.  605) ;  and  upon 
the  decrees  of  the  courts  ^iforcing  those  orders.  This  2  cents 
advanoe  became  effective  June  22,  1903.  It  was  declared  illegal 
by  the  Commission,  February  7,  1905,  and  the  carriers  ordered 
to  oease  and  desist  f roin  charging  the  increased  rate.  The  circuit 
court  affirmed  the  order  of  the  Commission,  June  28,  1905,  138 
Fed.  753;  the  circuit  court  of  appeals  affirmed  the  order  on 
December  15,  1906,  79  C.  C.  A.  636,  148  Fed.  1021;  and  on 
May  27,  1907,  the  Supreme  Court  of  the  United  States  affirmed 
the  judgment  of  the  lower  courts.  206  U.  S.  428,  61  L.  ed. 
1124,  27  Sup.  Ct.  Rep.  709,  11  Ann.  Cas.  846.  Thus  nearly 
four  years  elapsed  between  the  making  of  the  original  order 
and  its  final  affirmance  by  the  courts. 

While  the  exact  contentions  of  the  defendants  are  not  dis- 
closed in  the  report  of  the  proceedings  before  the  Interstate  Com- 
merce Commission,  the  matters  discussed  and  cited  by  the  Com- 
mission indicate  that  the  same  principles  were  involved  as  are 
involved  in  this  proceeding.  The  Commission,  in  discussing 
its  power  to  award  damages  or  reparation  where  the  published 
rate  has  been  observed  by  the  carrier  after  such  rate  has  been 
declared  unreasonable,  said: 

"All  provisions  of  the  act  must  be  construed  in  the  light  of 
each  other  and  be  given  a  reasonable  effect.  By  the  first  section 
of  the  act,  every  unjust  and  unreasonable  charge  is  declared  to 
be  unlawful  By  subsequent  provisions,  the  Commission  is  ex- 
pressly empowered  to  award  reparation  for  damages  or  injury 
resulting  from  violations  of  the  statute. 

"While  the  act  requires  carriers  to  establish,  file,  and  publish 
their  rates,  and  commands  their  strict  observance,  such  publica- 
tion of  rates  is  not  conclusive  of  their  reasonableness.  So  to 
hold  would  go  far  toward  defeating  one  of  the  leading  purposes 
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of  the  act  We  regard  the  jurisdiction  and  autiiarity  of  the  Oom^ 
mission  in  this  respect  as  well  settled.  It  is  the  duty  of  the  Gomr 
mission,  in  cases  presented  to  it  within  the  terms  of  the  statute,, 
to  award  reparation  for  duly  proved  damages  to  the  parties  In- 
jured by  the  exaction  from  them  of  unreasonable  and  imjust 
charges  for  transportation,  notwithstanding  such  diai^es  may  be 
in  accordance  with  the  published  rates." 

In  passing  upon  the  question,  '^Must  the  complainants  now 
show  the  unreasonableness  of  the  rales  under  which  their  ship- 
ments moved,  and  to  what  extent  has  this  question  been  adjudi- 
cated in  the  former  proceedings  hereinbefore  referred  to  ?"  the 
Commission  said: 

''It  is  our  conclusion  that  the  unreasonabl^iess  of  the  rates  on 
the  lines  of  the  carriers,  defendant  in  the  former  parooeedings  re- 
ferred to,  from  points  of  origin  to  points  of  destination  embraced 
within  liie  orders  of  the  Commission  in  those  proceedings,  has 
already  been  established  by  the  orders  of  the  Commission,  the 
reports  on  which  they  were  based,  and  the  judicial  proceedings 
and  decrees  for  the  enforcement  of  those  orders. 

''It  is  our  further  conclusion  that  reparation  should  be  award- 
ed to  the  parties  shown  to  be  entitled  thereto,  for  the  difference 
between  the  rates  condemned  by  said  orders  and  the  higher  rates 
paid  since  the  date  of  their  establishment  The  right  to  recover 
reparation  is  not  confined  to  shipments  made  by  parties  to  the 
former  proceedings,  but  extends  to  all  shipments  charged  for  on 
the  basis  indicated  by  whomsoever  made.  On  these  shipments 
the  Commission  will  proceed  to  order  reparation  in  favor  of  the 
parties  entitled  thereto,  in  accordance  with  this  conclusion,  upon 
proof  of  shipment  and  amounts  due  on  the  basis  indicated,  in^ 
eluding  interest  at  the  rate  of  6  per  cent  per  annum  on  such  ex- 
cess charges  from  the  date  of  payment  thereof." 

An  examination  of  the  proceedings  in  the  circuit  court,  re* 
ported  in  159  Fed.  page  655,  Tift  v.  Southern  R.  Co.  after  the 
return  of  the  mandate  of  the  Supreme  Court,  affirming  the  order 
of  the  Commission  upon  which  the  claims  for  reparation  were 
based  in  Nicola,  S.  &  M.  Co.  v.  Louisville  &  N.  R.  Co.  supra, 
discloses  that  the  court  treated  the  excessive  rates  paid  from  the 
effective  date  of  the  tariff  carrying  the  2  cents  advance  to  the 
time  of  the  final  affirmance  by  the  Supr^ne  Court,  as  a  fund 
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Qnder  its  eontiiri  to  be  distrilmted  to  the  olasa  of  shippers  who 
were  permitted  to  intervene  and  present  their  claims  to  a  mas- 
ter appointed  bgr  the  court  for  that  purpose,  although  the  fund 
was  not  actoallj  in  the  hands  of  the  court,  but  regarded  by  it 
as  under  its  coatrol  by  reason  of  the  proposition  made  m  jtidicio 
by  the  carriers,  to  the  effect  that  if  the  court  would  refuse  an  in- 
junction and  allow  the  tariff  carrying  the  2  cents  advance  to  be- 
come effective^  the  carriers  would  repay  the  sum  of  such  excess 
chaiiges  to  the  complainants  in  case  the  latter  should  prevail  in 
their  efforts  to  have  the  advance  declared  unreasonable. 

The  Commission  is  of  the  opinion  that  the  order  and  finding 
in  the  New  York  Coal  Case  should,  in  this  proceeding,  be  used 
as  a  basis  from  which  the  C<Hnmission  will  calculate  and  deter- 
mine upon  proper  showing  the  amount,  if  any,  complainant  has 
been  overcharged.  It  was  the  legal  duty  of  the  carrier,  as  was 
judicially  determined,  to  have  conformed  its  tariff  to  the  pro- 
visions of  the  order,  as  provided  in  §  636  of  the  General  Code. 
The  carrier  had  the  right  to  submit  the  legality  of  the  Commis- 
sion's order  to  the  court  or  comply  with  its  terms.  Its  unsuc- 
cessful efforts  to  have  the  order  declared  illegal  does  not  confer 
upon  it  the  right  to  retain  the  excessive  amounts  charged,  and, 
as  the  statute  under  consideration  confers  the  right  upon  the 
dipper  to  resort  to  the  Commission  for  relief  on  account  of  an 
overchai^  it  follows  that  this  Commission  has  jurisdiction  to 
entertain  this  proceeding. 

[2]  It  will  be  observed  that  the  order,  as  we  view  it  in  this  pro 
ceeding,  became  effective  on  June  27,  191 !«  It  is  provided  in 
§  541  of  the  General  Code  that  "all  rates,  fares^  charges  .  .  • 
fixed  by  the  Commission  shall  be  in  force  and  be  prima  facie 
lawful  for  one  year  from  the  date  they  take  effect,  or  until 
changed  or  modified  by  the.  Commission,  or  by  an  order  of  a  com- 
petent-court in  an  action  under  ihe  provisions  of  this  chapter;" 
and,  by  §  614r-64,  it  is  made  the  duty  of  every  railroad  and  every 
officer  thereof  to  "obey,  observe,  and  comply  with  every  order, 
direction,  and  requirement  of  the  Commission,  so  long  as  the 
same  shall  r^nain  and  be  in  force." 

The  pow^  conferred  upon  the  Commission  to  change  or  modify 
iti  order  after  it  is  promulgated,  wilhin  the. year,  permits  it  to 
prevent  an  injustice  being  done  the  carrier  by  reason  of  changes 
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in  the  economic,  industrial,  or  trauBportation  oondztioiu.  It  k 
for  this  reason  that  the  limitation  was  placed  npoa  the  Commia^ 
sion,  and  power  lodged  with  it  to  modify  or  duuBge  tho  same 
within  the  year.  While  the  order  of  the  Commistien  in  tibe 
original  proceedings  did  not  prescribe  the  time  which  it  would 
remain  in  force,  it  is  not  invalidated  for  this  reason.  It  has 
been  held  that  in  construing  a  statute  of  like  import,  in  respect 
to  the  orders  of  the  Interstate  Commerce  Commission,  that  an 
order  of  that  Conmiission  relating  to  rates  is  not  invalidated  be- 
cause it  fails  to  prescribe  the  time  it  shall  remain  in  force ;  the 
court  remarking  (New  York  C.  &  H.  R.  R.  Co.  v.  Interstate  Com- 
merce Commission,  168  Fed.  135  of  the  opinion)  :  ''The  act  it- 
self prescribes  the  maximum  time  an  order  can  remain  in  force. 
The  Commission  may  prescribe  a  shorter  time,  but,  in  the  abs^ioe 
of  such  limitation,  an  order  remains  in  force  the  maximum  time^ 
— ^two  years.    The  law  reads  the  limitation  into  it." 

As  we  view  it,  the  defendant  had  the  privilege  and  was  at 
liberty  to  file  and  publish  a  tariff  modifying  the  rate  or  ratea 
fixed  in  the  order  of  the  Commission  in  the  original  proceed- 
ings, at  any  time  after  a  period  of  one  year  from  the  date  it 
would  have  become  effective  for  all  purposes  bad  it  not  been  t^EU- 
porarily  suspended  by  the  courts.  The  courts  will  entertain  an 
appeal  from  a  decree  contesting  the  validity  of  an  order  fixing- 
rates,  after  the  time  such  order  was  by  its  express  terms  to  con- 
tinue in  force  has  expired.  Southern  P.  Terminal  Co*  v.  Inter- 
state Commerce  Commission,  219  U.  S.  498,  56  L.  ed.  810,  31 
Sup.  Ct.  Rep.  279 ;  Boise  City  Inrig.  &  Land  Co.  v.  Clark,  65  C. 
C,  A.  399,  131  Fed.  415. 

"The  effect  of  this  limitation  in  time  is  to  give  the  carrier 
freedom  at  the  expiration  of  the  time,  to  exercise  its  own  initia- 
tive as  to  matters  affected  by  the  order. 

"This  was  illustrated  in  a  case  .  .  .  [Interstate  Commerce 
Commission  v.  Chicago,  R  I.  &  P.  R.  Co.  218  U.  8.  88,  54  L.  ed. 
946,  30  Sup.  Ct  Rep.  651],  wherein  the  order  of  the  Commission 
directing  the  reduction  of  class  rates  .  •  .  was  finally  affirmed 
by  the  Supreme  Court  only  ten  days  before  the  expiration  of  the 
two  years'  limitation  of  the  two  years'  order;  and  immediately 
upon  that  expiration^  the  rate  thus  adjudged  unreasonable  was 
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restored  by  the  railroads.    Se^  Ckxmmiasioii's  Report  1909,  p.  83 ; 
and  1910,  p.  16."    JudBon,  Interstate  Commeree,  2d  ed.  §  375. 

We  therefore  hold  that  jurisdiction  is  coiiferred  upon  the  Com- 
mission to  entertain  this  proceeding,  and  the  same  will  be  dis- 
posed of  on  its  merits, 

Waltermire  and  Day,  Commissioners,  concur. 


WISCONSIN  RAIIiROAD   COMMISSION. 

BE  FALLS  LIGHT  &  POWER  COMPANT. 

Municipal  plant  ^  Acquisition '^  Part  of  joint  enterprise -^Troperty 
required  to  te  taJcen, 

1.  Only  the  property  exclnsivelj  used  lor  electric  utility  porposet 
will  be  required  to  be  taken  over  by  a  city  in  acquiring,  under  §| 
1797m-79-82,  inclusive,  of  the  Wisconsin  Public  Utility  act,  an  electric 
plant  operated  in  eonneoUoii  vith  a  tannery. 

YaHmation'^  Overhead  ohargem^^Blanlcet  aUowance. 

2.  An  allowance  of  12  per  cent  for  engineering,  superintendence, 
interest  during  construction,  contingencies,  etc.,  was  made  in  finding 
the  reproduction  cost  of  an  electric  utility  for  municipal  purchase. 

Municipal  plant '■^  Acquisition --^  Part  of  joint  enterprise  ^  Severance 
damages, 

3.  A  city  taking  over  onl^  the  property  exclusively  used  for  electric 
utility  purposes  from  one  operating  an  electric  plant  in  connection  with 
a  tannery  must  pay  severance  damages  to  the  remaining  property,  that 
was  in  joint  use,  imr  the  Itws  from  inability  to  use  the  capacity  in  ex- 
cess of  tannery  requirements^  and  for  the  cost  to  the  owner  in  making 
the  severance  and  reconjiections. 

Valuation ~-~  Going  valuer  Early  losses. 

4.  Early  losses  throw  some  light  on  the  cost  of  the  development 
of  a  utility  business,  provided  they  are  not  abnormaL 

Valuation -^ Going  value -^ Comparative  plant  method'^ Time  to  de- 
velap  similar  business. 

5.  In  finding  the  going  value  of  an  electric  system  on  the  cdmpara- 
tive  plant  method,  three  years  and  not  five  years  should  be  taken  as  tiie 
time  necessary  to  develop  and  put  on  a  paying  basis  a  small  plant  In  a 
small  community. 

[March  28,  1916.] 

Proceedings  to  fix  the  price  to  be  paid  the  Falls  Light  & 
Power  Company  by  the  city  of  Sheboygan  FalU  for  rfectric  .prop- 
erty actually  used  and  useful  for  the  convenience  of  the  public* 
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The  compefDdation  was  fixed  at  $17,500  after  coBsideriDg  the 
evidence  and  all  items  of  damage,  going  value,  earning  capacity, 
elements  of  value,  and  facts  connected  with  the  property ;  a  fur- 
ther allowance  to  be  made  for  stock  and  materials  on  hand  and 
additions  and  betterments  made  since  January  1,  1916.  It  was 
held  that  the  going  value  ought  not  to  be  less  than  $1,500  or  more 
than  $2,000, 

By  the  Commission:  The  Falls  Light  &  Power  Company 
operates  in  connection  with  the  tannery  of  O.  S.  Weisse  &  Com- 
pany (owner  of  the  Falls  Light  &  Power  Company)  an  electric 
utility  in  the  city  of  Sheboygan  Falls,  it  having  taken  out  an 
indeterminate  permit.  The  purchase  proceedings  were  insti- 
tuted under  §§  1797m-79-82,  inclusive,  of  the  Public  Utility 
act.  Formal  hearings  were  held  on  April  39,  October  ^7,  Decem- 
ber 22,  1915,  and  February  24,  1916. 

The  appearances  were  John  H.  Roemer  and  E.  R.  Bowler  for 
the  Falls  Light  &  Power  Company,  and  Allen  D.  Young,  City 
Attorney,  and  H.  E.  Boldt,  Mayor  of  the  city  of  SheboygaB 
Falls. 

Weisse  Brothers  have  been  engaged  in  the  tannery  business  at 
Sheboygan  Falls  since  1880,  and  have  a  large  plant  there.  Hav- 
ing secured  a  franchise  for  doing  an  electric  utility  business  they 
constructed  an  electric  plant  in  connection  with  the  tannery  in 
1898,  and  after  the  passage  of  the  Public  Utility  law,  they,  in 
1908,  organized  the  Falls  Light  &  Powor  Company,  a  Wisconsin 
corporation,  owned  by  Weisse  Brothers  &  Company.  There  is 
evidently  authorized  to  be  issued  capital  stock  to  the  amount  of 
$15,200.  There  is  no  funded  debt.  Because  of  the  close  connec- 
tion of  the  tannery  company  and  the  electric  company,  the  amount 
of  stock  issued  has  little  significance. 

At  the  time  the  tannery  company  went  into  the  lighting  busi- 
ness, its  boiler  and  power  plant  were  housed  in  a  wing  of  the  tan- 
nery building  28'  6"  x  50'  0",  which  is  now  spoken  of  by  the  re- 
spondent as  buildiqg  "A."  It  is  now  and  always  has  been  a 
part  of  the  tannery.  The  boiler  equipment  consisted  in  1896  of 
one  54"  x  14'  horizontal  tubular  boiler  with  84-3  J"  fines  and  one 
60"  X  14'  horizontal  tubular  boiler  with  44-3^"  flues.  The  tan- 
nery machinery  was  driven  by  shafting,  and  the  engine  driving 
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Ae  shaft  was  in  buildiiig  "A-^^  About  the  time  die  pubHc  utility 
bnainess  was  staxted^  the  taimeify  was  greatly  enlarged^  and  some^ 
where  around  this  time  building  ^'A''  was  enlarged  by  an  addi- 
tion to  this  wing  of  a  twoistory  bnek  structure  25'  6^\x  50'  (/^ 
The  so-i^Ued  building  ^^B"  is  not  in  any  way  a  separate  structure^ 
but  is  part  and  parcel  of  building  ^A"  and  of  the  tannery.  The 
public  utility  business  was  started  under  the  name  of  C.  S.  Weisse 
&  Company,  Tanners,  with  twenty  customers  and  twenty  street 
arc  lights*  The  electrical  equipment  originally  consiBted  of  the 
present  Ball  engine  belted  to  the  60  kw.  Wood  gensrator,  and  also 
belted  to  a  25-arc.arc  lifting  machioie,  which  machine  was  later 
replaced  by  the  present  Thomson-^Houston  50^arc  arc  lighting  ma- 
china  The  engines  and  electrical  equipment  weie  placed  in 
building  ^^B/'  the  present  ei^ne  room*  About  two  months  after 
they  had  started  delivering  currant,  it  was  found  that  there  was 
insufficient  boiler  capacity  and  a  new  horizontal  tubular  boiler 
12"  X  16'  with  72-^i''  flues  was  added.  In  1905,  an  additional 
electrical  unit  consisting  of  a  60-hon9e  power  Fleming  steam  en* 
gine  directly  connected  to  a  40  kw.  Northern  generator  was  in- 
Btallei  In  1907,  another  boila-  72''  x  W  with  12^^''  flues 
was  added,  maJdng  a  battery  of  the  two  larger  boilers.  The  oldest 
boiler  was  discarded  and  the  second  oldest  boiler  was  set  aside  as 
a  reserve  unit,  and  it  is  disputed  whether  or  not  at  times  this 
third  boiler  is  also  used  when  the  other  two  boil^s  are"  in  oper- 
ation for  heating  the  plant.  The  insurance  company  has  limited 
the  pressure  to  60  pounds  on  this  old  boiler,  though  it  has  been 
used  at  higher  pressure  since.  The  operation  of  the  tanneiy 
machinery  through  shaft  drives  was  discontinued  in  1912,  and 
individual  motors  were  installed  .throughout  the  factory,  and  at 
the  same  time  a  new  Chuse  engine  directly  xsonnected  with  a  new 
150  kw.  generator  was  added  to  the  equipment,  and  during  the 
daytime  and  while  the  factory  is  running  b<^  tiie  public  utility 
load  and  the  tannery  load  are  usually  tabsn  care  of  by  this  new 
unit  Tan  batk  constitutes  the  miain  fuel  for  the  boilers.  Some 
years  ago,  as  neai!  as  we  can  ascertain  from  the  testimony,  about 
1S99  or  1900,  the  company  built  a  new  bride  smokestack  and  to 
a  large  extent  abandoned  the  use. of  the  old  brick  ona  Hie  new 
stack  is  much  larger  and  higher  than  the  old.  It  is  connected 
with  building  "A.'' 
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A  valuation  as  of  January  1,  1915,  was  compiled  by  the  engi- 
neering department  in  August,  1915.  They  included  in  their 
inventory  all  that  part  of  the  property  of  the  Falls  Light  &  Power 
Company,  which  upon  examination  and  investigation  they  con* 
sidered  to  be  used  and  useful  for  the  convenience  of  the  public 
within  the  meaning  of  §  179Tm-82.  It  does  not  cover  any 
land  nor  that  part  of  the  tannery  designated  by  the  Falls  Light 
k  Power  Company  as  buildings  ^^A"  and  ''B."  It  does  include 
the  entire  transmission  and  distribution  system,  the  Ball  high- 
speed engine  and  the  Fleming  slide-valve  engine  and  the  Wood 
and  Northern  generators  and  the  Thomson-Houston  arc  machine, 
together  with  piping,  pipe  covering,  wiring,  conduits,  switch 
board,  belts,  etc  It  will  thus  be  seen  that  it  does  not  include 
the  Chuse  engine  and  150  kw.  generator  connected  therewith, 
nor  any  of  the  boiler  equipment,  connections,  etc  That  part  of 
the  switch  board  connected  with  the  150  kw.  generator  and  with 
the  tannery  plant  is  to  remain  with  the  tannery,  the  r^naining 
part  of  the  switch  board  to  be  taken  over  by  the  city  of  Sheboy- 
gan Falls. 

This  valuation  was  put  in  its  present  form  after  considerable 
testimony  was  taken.  The  item  ^plant  equipment"  (d)  which 
in  the  tentative  valuation  of  the  engineering  staff  compiled  in 
February,  1915,  was  placed  at  $3,871,  is  now  fixed  by  the  staff 
at  $4,047  reproduction  new  less  depreciation. 

[1]  Attempts  to  adjust  diff^ences  between  the  city  authori- 
ties and  the  Sheboygan  Falls  Light  &  Power  Company  as  to 
just  what  property  was  used  and  useful,  and  as  to  what  the  city 
should  be  required  to  take  over,  and  what  damages  should  be 
paid,  did  not  meet  with  success,  and  the  Commission  must  there- 
fore decide  these  propositions  in  accordance  with  the  Public 
Utility  act 

Questions  growing  out  of  the  joint  use  of  property  for  public 

utility  and  private  purposes  and  relating  to  severance  damages 

were  before  this  Commission  in  Re  Cashton  Light  &  P.  Co.  8 

Wis.  R  0.  R.  67,  and  in  Re  Purchase  of  Electric  Plant  of 

Prairie  du  Sac  Mill.  &  Light  Co.  15  Wis.  R  0.  R  360.    We 

think  the  principles  there  laid  down  are  correct,  and  they  will  be 

followed  in  this  case. 

In  the  Cashton  Case,  it  is  said:  ^TTpon  the  oi^nization  of 
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such  subsidiaiy  compUBy,  the  TnilKng  company  oonyeyed  to  it  a 
part  of  the  mill  buildings  together  with  the  boiter  engine  and 
piping  system  and  also  the  dynamos  and  all  other  property  used 
exclusively  in  the  electric  lighting  business.  The  engine,  boiler, 
piping  system,  etc.,  were  never  used  exclusively  for  operating  the 
dynamos  after  the  transfer,  but  continued  to  be  used  as  well  for 
operating  the  mill  and  until  recently  the  pimiping  station.  Ex- 
cept for  the  power  required  for  operating  the.  mill  it  would  be  im- 
practicable to  use  the  boiler  and  engine  to  furnish  power  for  the 
lighting  plant.  A  gasolene  engine  would  be  adequate  for  such 
purpose  and  would  be  indispensable  if  the  electric  light  plant  were 
to  be  operated  independent  of  the  mill,  because  otherwise  in  such 
instance,  the  cost  of  operation  by  means  of  the  boiler  and  engine 
would  entail  a  loss  upon  the  planL  Although  the  boiler  and 
engine  are  actually  used  for  the  convenience  of  the  public,  they 
are  certainly  not  actually  useful  for  such  purpose  under  the  cir- 
cumstances disclosed.  The  law  only  imposes  upon  the  munici- 
pality the  obligation  of  purchasing  such  property  as  is  both  actu- 
ally used  and  actually  useful  for  the  convenience  of  the  public. 
We  therefore  conclude  that  the  boiler,  engine,  piping  system,  etc., 
are  not  such  property  as  tbe  village  is  required  to  take  over  in 
this  proceeding.  Nevertheless  the  fact  that  the  value  of  such 
property  will  be  lessened  beeaiise  of  the  severance  and  removal 
of  the  lifting  system  may  be  taken  into  account  and  compen- 
sated for  in  determining  the  just  compensation  for  the  property 
actually  taken.'' 

It  was  there  held  also  that  the  shed  covering  tbe  dynamo  was 
of  no  service  to  the  village,  and  merely  a  part  of  the  original 
mill,  and  not  actually  used  or  useful  for  the  public  convenience. 

In  the  Prairie  du  Sao  MilL  &  Li^.  Case,  the  Commission 
said :  ^^It  will  be  seen  from  the  forgoing  statement  of  the  re- 
sult of  the  operation  of  the  joint  ent^rporises  that  the  owner  will 
suffer  to  some  extent  from  the  severance  and  sale  of  the  electric 
business.  .  .  .  The  damage  will  result  from  the  fact  that  the 
owner  will  have  larger  and  more  equipment  than  is  necessary 
ion  the  (^ration  of  the  mill.  .  .  •  Only  such  physical  prop- 
erty as  is  used  exdumely  for  the  electric  business  will  be  re- 
quired to  be  taken  by  the  village." 

The  equipment  which  has  been  inventoried  and  appraised  by 
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the  engmeering  stafi  is  equipment  which^  before  1912,  was  used 
exclusively  for  the  generation  of  dectricity  for  utility  purposes. 
All  the  other  equipmait  hereinafter  referred  to  includring  boil^s, 
etc.,  has  always  been  used  jointly  to  generate  electricity  and  to 
run  the  tannery.  In  1012,  however,  the  mode  of  <^rating  the 
tannery  machinery  was  changed  from  shaft  to  motor  drive,  and 
at  this  time  the  new  Chuse  engine  and  150  kw.  generator  were 
installed.  Such  a  large  imit  hardly  seems  necessary  solely  for 
public  utility  business,  even  if,  as  is  claimed,  it  was  necessary 
to  supply  power^to  the  Falls  Manuf aeturing  Company.  It  was^ 
however,  afterwards  used  for  supplying  power  to  this  company,, 
though  it  is  clear  that  there  will  be  little  use  of  it  for  that  pur- 
pose  hereafter,  as  the  manufacturing  company  nd^w  seems  to  have 
completed  arrangements  to  make  all  its  own  power.  On  the  other 
hand,  the  unit  seems  to  have  been  laiger  than  was  necessary  for 
the  sole  purpose  of  supplying  power  to  the  motors  in  the  tannery 
plant.  Although  the  capacity  of  these  motors  is  150  kw.  the 
same  as  the  generator,  it  would  appear  that  the  actual  load  in  the 
factory  never  reached  this  height.  The  unit  was  undoubtedly 
put  in  for  use  for  supplying  light  and  power  on  the  part  of  the 
utility  and  for  supplying  power  to  the  tannery  company.  Ex* 
cept  for  the  tannery  business  no  such  unit,  if  any  unit,  was  neces- 
sary;  and  except  for  the  public  utility  business,  a  100  kw.  gen- 
erator would  appear  to  have  been  sufficient  to  meet  the  require- 
ments of  the  tannery. 

Buildings  "A"  and  '^,''  so-called,  are  in  fact  the  boiler  and 
engine  rooms  of  the  tannery  company.  They  are  built  on  to  and 
connected  with  and  open  into  the  tannery,  and  are  in  fact  a  part 
of  the  tannery  building.  So-called  building  "B"  was  buih  prac- 
tically at  the  time  the  tannery  was  enlarged.  It  is  clear  that  if 
building  "B''  or  building  "A,"  or  both,  were  taken  by  the  public 
utility,  another  wing  or  building,  including  new  equipment, 
would  have  to  be  built  by  the  Weisse  company,  if  it  is  to  con* 
tinue  operation  as  at  present.  In  fact,  they  surest  that  if  the 
city  takes  these  buildings,  or  either  of  them,  the  Weisse  company 
will  be  able  to  purchase  property  somewhere  joining  its  present 
factory  for  the  erection  of  another  power  plant.  The  boilers  are 
operated  in  connection  with  Dutch  ovens,  and  the  constmction 
has  been  made  entirely  for  the  purpose  of  burning  tan  bark,  the 
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refuse  of  the  milL  TKey  are  not  arranged  to  be  operated  otheiv 
wise.  It  it  su^eetfid  in  the  brief  for  the  Falls  Light  &  Power 
Company  that  the  tannery  can  be  considered  as  a  patron  of  the 
eleetrie  plants  and  therefore  that  the  entire  plant  housed  in  the 
wing  known  as  buildings  "A"  and  "B"  is  separate  and  distinct 
from  the  tannery^  but  this  is  directly  contrary  to  the  facts.  It 
has  never  been  so  considered  or  treated,  and  has  never  been  so 
operated,  and  is  not  built  to  be  so  operated.  In  fact,  it  is  only 
since  1912  that  electricity  has  been  used  in  the  factory  for  oper- 
ating the  machinery.  The  physical  facts  and  history  of  the  plant 
cannot  be  ignored  or  changed  to  meet  the  requirements  of  this 
hypothesis. 

We  hereby  find  that  the  property  inventoried  and  i^praised  by 
the  engineering  staff  in  its  inventory  and  appraisal  of  August, 
1915,  constitutes  all  of  the  property  of  the  Falls  Light  &  Power 
Company  used  and  useful  for  the  convenience  of  the  public 
within  the  meaning  of  §  1797m-82  of  the  Public  Utility  act, 
and  this  is  the  property  transferred  under  the  oxder  entered  here- 
in. This  will  not  be  taken  sa  including  that  section  of  the  switch 
board  which  is  to  remain  with  the  Falls  Light  &  Power  Company. 
All  of  the  other  item^  in  oontraversy  will  be  treated  hereafter  in 
connection  with  the  question  of  damages.  That  part  of  the  valu- 
ation by  the  Commission  under  ^^(H)  Materials  and  Supplies" 
will  have  to  be  again  hereafter  appraised  and  inventoried 
under  the  order  entered  herein,  if  the  parties  in  interest  are  uo- 
able  to  agree  in  regard  thereto.  That  part,  therefore,  of  the 
appraisal  dealing  with  materials  and  supplies,  which  at  the  time 
of  the  inventory  amounted  to  $1,112,  is  omitted  from  the  follow- 
ing table,  which  table  is  the  summary  of  the  work  of  the  staff, 

compiled  August,  1915* 
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[2]  FINAL  SUMMARY  OF  REPRODUCTION  COST  KEW  AND  REPRO- 
DUCTION COST  NEW  LESS  DEPRECIATION  OF  THAT  PROPERTY 
OF  THE  FALLS  LIGHT  k  POWER  COMPANY  USED  AND  USEFUL. 
FOR  THE  CONVENIENCE  OF  THE  PUBLIC. 


Municipal 
LUrhtiDK 

Ught  &  Power 

Total 

Repro- 

dnctloD 

Cost 

Repro- 
duction 
Ooflt 

Deprec. 

Repro- 
duction 

COBt 

Repro- 
duction 
Co« 
Um 
Deprec. 

Repro- 

dUCtiOB 

Cost 

Repro- 
duction 
Oo0t 
LeB8 
Deprec 

A.  Land  

B.  Trans.  &  Distribution 

C.  Buildings  &  Misc.  Strue.  . . . 

i,725 



1,142 

8,312 

6,438 

10,037 

7,580 

D.  Plant  QQuipment   , 

2,308 

1,107 

4,376 

2,850 

6,774 
94 

4,047 

E.  General  equipment    

59 

Total    

4,123 
495 

2,339 
281 

12,688 
1,522 

9,288 
1,115 

16,905 
2,029 

11,686 
1,402 

Add  12%    (See  note  below)    .. 

Total    

4,618 

2,620 

14,210 

10,403 

18,934 

13  088 

Note. — Addition  of  12%  to  cover  engineering,  superintendence,  interest  dur- 
ing construction,  contingencies,  etc. 


The  above  valuation  was  qnestidned  as  to  some  items  by  the 
city,  but  is  now  accepted.  Certain  items,  as  we  have  already 
shown,  were  changed  upon  protest  by  the  Falls  Light  &  Power 
Company.  As  to  other  items  not  changed,  we  see  no  reason  to 
change  the  appraisal  figures  placed  thereon  by  the  staff.  We 
therefore  find  that  the  reproduction  cost  new  of  those  items  of 
property  included  in  the  above  summary  is  $18,934,  and  that 
reproduction  cost  new  less  depreciation  is  $18,088. 

[3]  When  the  Falls  Light  &  Power  Company  was  organised, 
it  appears  that  no  other  property  was  taken  as  belonging  to  tiiat 
company  outside  of  property  included  in  the  inventory  and  ap- 
praisal made  by  the  engineering  staff.  The  land  on  which  the 
buildings  are  situated  has  always  belonged  to  the  Weisse  Brothers 
Company,  a  partnership.  In  fact  it  was  not  until  after  these 
purchase  proceedings  had  been  started,  and  not  until  after  hear- 
ings had  taken  place,  that  any  attempt  was  made  to  place  any 
of  the  title  of  the  real  estate  in  the  Falls  Light  &  Power  Com- 
pany. On  February  26,  1916,  there  was  recorded  with  the 
register  of  deeds  of  Sheboygan  county  a  quitclaim  deed  dated 
July  20,  1915,  acknowledged  February  18,  1916,  of  "all  that 
portion  of  lot  6,  block  25,  and  of  Maple  street  adjoining  said 

portion  of  the  street  being  vacated  to  Weisse  &  Company,  as  is 
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nofw  covered  asd  ooeupied  bj  the  boiler  axkd  power  honsey  to- 
gether with  the  equipment  diereiiu^^  This  deed  ifl  acknowledged 
by  Charles  and  Louis  Weiase.  Two  appraisals  by  the  American 
Appraisal  Company  of  the  property  of  the  Falls  Light  &  Power 
Company, — one  in  May,  1908,  and  one  as  of  January  1,  1915, — 
have  been  made,  in  neither  of  which  appraisals  is  the  land  or  the 
buildings,  known  as  buildings  ^^A"  and  ^^B,"  or  the  boiler  plant 
equipment  considered  or  appraised  as  prt^erty  of  the  Falls  Li^t 
ft  Power  Company.  This  property  was  appraised  in  1905  as 
the  property  of  Charles  S.  Weisse  k  Company. 

The  books  of  the  Falls  company  have  been  kept  in  such  man* 
ner  as  to  make  it  practically  impossible  to  determine  the  actual 
original  investment  for  public  utility  purposes.  Many  it^ns  of 
cost  in  ccmnection  therewith  constitute  maintenance  and  repair, 
not  investment 

As  said  by  this  Commission  in  the  cases  already  referred  to, 
the  fact  that  certain -property  used  for  joint  purposes  cannot  be 
found  to  be  used  and  useful  under  the  terms  of  the  Public  Utility 
act  does  not  relieve  the  Commission  from  the  duty  of  considering 
the  property  jointly  used,  and  assessing  such  damages  for  sev- 
erance, etc,  as  will  do  no  injustice  to  the  Falls  Light  &  Power 
Company.  In  other  words,  these  items  '^must  be  taken  into 
account  and  oooipensated  for  in.  determining  tiie  just  compensa- 
tion for  the  property  actually  taken.'' 

Among  the  items,  therefore,  remaining  to  be  considered  are 
buiklings  ^^A"  and  ''B,"  the  ddmney  or  new  smokestack,  the 
boilers  in  the  boiler  house,  and  the  Chuse  engine,  the  150  kw. 
generator,  and  other  items  to  be  hereafter  referred  to. 

Buildings. 

So-called  building  *'A"  was  a  part  of  the  tannery  long  before 
the  public  utility  business  was  thought  of.  The  addition  thereto 
known  as  building  "B"  constitutes,. together  with  building  "A," 
a  wing  of  the  taniiery  now  used  as  a  boiler  house  and  engine 
room.  It  is  in  no  sense  convenient  for  the  use  of  the  public. 
The  second  floor  of  sOHjalled  building  ^'B"  is  used  in  part  for  a 
feed  water  heater  and  pump  and  in  part  as  a  store  and  repair 
room.  It  is  connected  directly  with  the  tannery  and  is  useful  in 
connection  with  the  tannery.     It  appears  to  be  the  expectation 
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of  the  tannwy  people  to  oontinue  to  operate  their  plant  by  elee*' 
tricity,  and  while  it  might  be  physically  possible  to  have  the 
engine  and  generator  or  generators  placed  in  the  boiler  room,  it 
could  only  be  done,  if  done  at  all,  with  great  inoonvenienoe  and 
considerable  cost.  Building  ^^B"  will  be  a  necessity  for  the  tan* 
nery  when  the  equipment  purchased  by  the  city  is  taken  over. 
The  first  floor  in  which  are  placed  the  engines  and  generators  is 
now  too  crowded  for  safety,  and  when  the  equipment  inven* 
toried  by  the  staff  is  removed  from  the  engine  room,  there  will 
be  but  little  superfluous  space  which  cannot  be  conveniently  used 
by  the  tannery.  The  building  will  remain  the  prc^rty  of  the 
Weisse  Tannery  Company.  It  has  suffered  little  depreciation, 
and  is  valuable.  On  die  other  hand,  it  was  built  with  the  public 
utility  business  in  view  as  well  as  for  use  of  the  tannery.  Tak* 
ing  all  these  facts  into  consideration,  and  after  considering  all 
the  evidence,  we  find  that  $500  will  amply  compensate  the  Falls 
Light  &  Power  Company  for  any  damage  on  account  of  building 
^^B."  As  to  the  boil^  room,  or  building  ^^A,"  we  find  no  damage 
whatever. 

Removing  Foundations  and  Restoring  Floor  in  (he  Engine  Boom. 

Upon  the  completion  of  the  purchase,  in  pursuance  of  the  order 
hereinafter  to  be  entered,  all  tiiat  equipment  now  in  the  engine 
room  and  inventoried  by  the  engineering  staff  will  become  the 
property  of  the  city  of  Sheboygan  Falls.  The  electric  units  are 
connected  up  by  wiring  to  the  switch  board  and  the  steam  units 
by  pipes  to  the  main  steam  and  common  exhaust  pipes.  We 
think  it  better  that  the  severance  should  be  actually  made  by  the 
Weisse  company,  as  there  will  then  be  less  likelihood  of  any 
unnecessary  injury  or  damage  to  the  tannery  plant,  less  incon- 
venience to  the  company,  and  less  interference  with  the  operation 
of  the  plant.  For  all  of  this,  there  must  be  compensation,  and 
compensation  damages  will  be  ordered  to  be  paid  directly  to  the 
Falls  Light  &  Power  Company,  which  the  taimery  company  owns. 
For  the  removal  of  the  foundations  of  the  units,  and  for  restor- 
ing the  floor  in  the  engine  room,  for  the  cutting  of  wires  between 
that  section  of  the  switch  board  which  is  to  be  taken  by  the  city 
and  that  remaining  portion  thereof  which  is  to  be  kept  by  the 
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Fulh  Light  &  Power  jGompany,  and  for  making  any  neoeasary 
reconnections  and  adjustments,  th^re  muat  be  compensation* 
The  Falls  company  will  disoonneot  the  steam  pipes  feeding  the 
Ball  and  Fleming  engines  at  the  first  joint  after  leaving  the  main 
feed  pipe  connecting  the  boilers  with  the  Ohuae  engine,  and  the 
exhaust  pipes  fi*om  the  Ball  and  Fleming  engines  will  be.diseonr 
nected  f  rpm  the  common  exhaust  pipe  at  the  first  joint  irom  the 
common  exhaust  pipe.  There*  is  no  reason  why  this  should  inter- 
fere with  the  use  of  the  main  feed  pipe  now  feeding  the  Chuse 
engine.  This  feed  pipe  ia  an  8-inch  pipi9,  while  a  67iByo}i..pipe 
would  be  of  sufficient  capacity.  This  increased  investn^nt  on 
account  of  size  of  main  feed  must  be  allowed  for,  a3  must  Jib? 
expense  for  any  readjustments  and  reconnections  made,  ^i  relut 
tion  to  the  items  covered  in  this  paragraph.  We  find  that^tha 
sum  of  $175  will  compensate  for  these  items  of  di^mage,. 

Ghtise^  Engine  and  1 50  Kwi  Generator.  • '  " 

When  this  unit  was  installed  it  was  installed  to  handle  both 

the  tannery  business .  and  the  electric  business,  and  it  waf  Cjon-; 

sidered  as  a  duplicate  imit  pf  the  whole,  system.     The  unit; will 

probably  be  used  without  change  f o;c  operating  the  tannery, 

though  it  is  somewhat  larger  than  necessary  for  that  ..purpose  in 

the  present. condition. of, the  tannery..    It.ia.not  to  be  ovej^loofced, 

however,  that  this  large  unit  would^  probaJt)Jiy  ^t  have  been  pur-. 

chased  except  for  the  connected. tannery  Jpad,  nor  .could  the  Fall^ 

Manufacturing  Company  have  required  installation  of  tl^is  unit 

without  at  least  guarantying  adequate  demand  .charge.  ^  Qn  (bei 

other  hand  a  unit  not  quite  so  lar^  woiild  probably  have.b^en 

installed  for  tannery  purposes  alonei     A  iOO  l;w.  generator  woulcj- 

perhaps  best  meet  tjie  needs  of  the  tanne^cy  company,  fnd  a  135: 

horse .  power  engine  of  the  sanie  type,  now  used  in  ^onjiection. 

with  the  large  generator  would  be  of  sufficient  capacity  to,  operate^ 

a  100  kw.  generator.     These  could  be  installed  new  at  a  co^t 

not  to  exceed,  including  foundations,. cozmeptions,  etc,  the  sum 

of  $4,250.     On  January  10, 1916,  the  American  Appraisal  (fjom-, 

pany  made  an  appraisal  of  all  of  these  items,  a  copy  of  whicli 

appraisal  has  been  forwarded  to  the  Commissioi^  and  has  beer 

carefully  considered.     We  estimate  that  it  would  cost  ^5,438.38 

to  install  the  present  Chuse  engine.  a.i^d  150;  ky.  generatpr  new, 
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a  difference  of  $1,138.38  in  oo0t  of  installation  because  of  the 
unit  being  larger  than  necessary.  Allowing^  however,  for  depre- 
ciation, we  find  the  actual  cost  to  be  substantially  $1,000.  Tak- 
ing into  consideration  all  facts  and  circumstances  connected  with 
the  installation  and  use  of  the  unit,  and  decreased  efficiency  on 
account  of  size  for  tannery  purposes,  we  find  that  the  sum  of 
$1,200  will  compensate  for  all  damages  in  connection  therewith. 

Boilers  <md  SmokestaclcB* 

An  adequate  boiler  equipment  for  the  necessary  unit  to  run  the 
tannery  and  for  heating  the  same  would  require  at  least  two 
100  h.  p.  boilers.  In  addition  to  these  boilers,  the  present  third 
boiler  will  be  found  useful  for  auxiliary  purposes,  or  as  a  reserve 
or  emergency  imit,  for  what  remaining  life  it  may  have.  The 
present  boiler  capacity  is  therefore  in  excess  of  tannery  require- 
ments, only  in  so  far  as  the  two  main  boilers,  which  are  125  h.  p. 
capacity  each,  exceed  two  100  h.  p.  boilers.  The  difference  in 
cost  and  installation  of  these  two  larger  boilers  over  the  two  100 
h.  p.  boilers  is  about  $400.  The  per  cent  condition  of  the  pres- 
ent boilers  is  found  by  the  American  Appraisal  Company  to  be 
65  per  cent.  We  find  the  damage  on  account  of  excess  size  of 
boilers  to  be  $260. 

The  old  stack  has  not  sufficient  capacity  to  care  for  the  neces- 
sary boiler  units  to  run  the  present  tannery.  The  boilers  were 
installed  in  a  manner  to  provide  for  burning  refuse  tan  bark 
which  was  otherwise  useless  and  a  waste  product  which  would 
have  to  be  got  rid  of.  A  steel  stack  could  not  be  put  in  because 
it  would  soon  be  destroyed  by  the  tannic  acid  in  the  tan  bark. 
This  new  stack  was  put  in  sometime  around  1900,  and  the  old 
stack  had  been  found  inadequate  before  the  boiler  capacity  was 
as  great  as  it  is  now.  Nor  was  the  old  stack  of  sufficient  height 
to  get  the  best  results.  The  new  stack  is  somewhat  larger  than 
necessary  to  take  care  of  two  100  h.p.  boilers.  That  is,  a  slightly 
smaller  smokestack  might  meet  the  requirements  of  the  tannery 
company.  Such  stack  we  estimate  would  cost  $1,480.  The  ap- 
praisal of  the  American  Appraisal  Company  shows  cost  new  of 
the  new  stack  to  be  about  $1,725.  The  fact  that  the  new  stack 
is  somewhat  larger  than  absolutely  necessary  for  two  100  h.  p. 
boilers  causes  no  material  damage  from  an  operating  standpoint. 
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Talcing  into  consideration  the  nse  of  the  stack  since  1901  for 
utility  purposes,  as  well  as  for  tannery  purposes,  depreciation, 
etc.,  we  find  that  the  damage  on  account  of  the  new  stack  is  $176. 
The  old  stack  is  not  adequate  for  either  utility  or  tannery  pur- 
poses alone,  and  we  find  no  damage  in  relation  to  it. 

Feed-Water  Heaters. 

The  feed-water  heater  is  not  any  larger  than  what  reasonably 
would  be  installed  and  used  for  boilers  of  sufficient  capacity  to 
run  the  tannery  alone. 

There  are  three  feed-water  pumps  in  the  present  installation. 
Two  are  necessary  for  tannery  purposes.  The  third  may  have 
been  put  in  out  of  abundance  of  caution  on  account  of  the  utility. 
The  present  value  of  these  three  pumps  as  found  by  the  Ameri- 
can Appraisal  Company's  valuation  is  respectively  $133.13, 
$57.40,  and  $75.60.  As  all  of  these  will  be  kept  by  the  com- 
pany and  used  by  it,  we  think  any  damage  in  this  connection 
should  be  taken  care  of  in  connection  with  the  item  of  damages 
next  to  be  considered. 

It  is  quite  likely  there  will  be  other  items  of  expense  in  con- 
nection with  the  severance  which  cannot  be  accurately  foreseen 
at  this  time,  such  as  changing  of  pipes,  making  new  connections, 
and  wirings  not  already  referred  to.  There  will  perhaps  be 
some  plant  interruption,  some  superintendence  and  engineering 
expenses,  and  other  supervision.  There  may  be  some  damage  on 
account  of  the  vacuum  pump.  Taking  all  of  these  and  any  other 
incidental  items  of  expense  that  cannot  be  foreseen  into  consid- 
eration, as  well  as  the  damage  on  account  of  the  feed-water  pump, 
we  find  that  aU  of  these  will  be  compensated  for  by  the  sum  of 
$300. 

Ooing  Yalue* 

[4,  5]  The  Falls  Light  &  Power  Company  has  submitted  a 
compilation  of  operating  revenues  and  expenses  commencing 
with  the  year  1809.  It  has  also  submitted  a  calculation  of  going 
value  on  the  comparative  plant  method  made  by  the  American 
Appraisal  Company.  In  regard  to  the  table  of  deficits,  it  may 
be  said  that  the  accounts  of  the  Falls  Light  &  Power  Company 
have  been  intermingled  with  the  accounts  of  the  tannery  com- 
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pany  to  such  an  extent  as  to  make  segregation,  if  the  aoooantB 
can  be  segregated  at  all^  a  very  laborious  operation*  To  segregate 
these  accounts  and  try  to  audit  them  would  be  very  expensive  and 
the  results  not  at  all  conunensurate  with  the  cost.  Early  losses 
in  the  operation  of  a  plant  throw  some  light  on  the  cost  of  develop- 
ment, but  deficits  and  losses  are  not  to  be  used  where  they  are 
out  of  the  ordinary.  In  the  table  submitted  by  the  American 
Appraisal  Company,  the  plant  is  given  five  years  within  which 
to  develop.  We  are  of  the  opinion  that  in  the  case  of  an  electric 
plant  of  the  size  of  this  one  in  a  community  of  the  size  of 
Sheboygan  Falls  the  business  ought  to  be  developed  within  three 
years  to  a  paying  basis.  As  a  usual  thing  an  electric 
plant  can  be  developed  and  put  on  a  paying  basis  in  a 
shorter  time  than  can  some  other  kinds  of  public  utilities.  The 
reports  of  the  Falls  Light  &  Power  Company  to  the  Commission 
show  very  heavy  operating  expenses.  This  is  undoubtedly  due  to 
the  failure  to  properly  allocate  the  accounts  between  the  public 
utility  and  the  tannery  company^  and  in  our  opinion  a  very  much 
larger  proportion  of  the  operating  expenses  has  been  charged  to 
the  utility  than  should  have  been  so  charged.  If  the  plant  is  to  be 
charged  with  a  large  proportion  of  the  operating  expenses^  it 
should  be  credited  with  the  value  of  some  of  tibe  power  whioh 
has  been  furnished  the  tannery  company.  Considering  the  his* 
tory  of  this  plant  and  other  and  similar  plants,  and  taking  into 
consideration  all  the  evidence  on  this  point,  we  find  that  the  going 
value  ought  not  to  be  less  than  $1,500  nor  more  than  $2,000. 

Summary  of  Ii€m%  of  Damage. 

Damage  on  aocount  of  building   '....$  600.00 

Removing  foundations  and  restoring  floor  in  engine  room»  discon- 
necting feeder  and  exhaust  pipes,  switch  boards,  etc.,  and  making 

necessary  reconnections    176.00 

Damage  on  account  of  Chuse  engine  and  150  kw.  generator   1,200.00 

Damage  on  account  of  boilers    260.00 

Damage  on  account  of  smokestack   175.00 

Miscellaneous  items  of  damage 300.00 

Total  $2,610.00 

After  giving  full  consideration  to  all  the  evidence  in  the  case 
and  considering  all  items  of  damage,  going  value,  earning  ca* 
pacity,  and  all  elements  of  value,  facts,  and  circumstances  con- 
nected with  the  property,  we  find  the  just  compensation  to  be  paid 
to  the  Falls  Light  &  Power  Company  for  the  taking  of  the  prop- 
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erty  of  said  company  actually  used  and  useful  for  the  convenience 
of  the  public  by  the  city  of  Sheboygan  Falls,  which  property 
consists  of  the  itexnfl  generally  described  in  the  final  summary 
statement  of  the  engineers  referred  to,  except  stock  and  material 
on  hand  and  the  additions  that  have  been  made  since  January 
1,  1916,  if  any,  to  be  the  sum  of  $17,500. 

QRDfiR. 

It  is  therefore  ordered  that  the.  just  compensation  to  be  paid 
to  the  Falls  Light  &  Power  Company  for  the  taking  of  the  prop- 
erty of  said  company  actually  used  and  useful  for  the  conven- 
ience of  the  public  by  the  city  of  Sheboygan  Falls,  which  prop- 
erty consists  of  the  items  generally  described  in  the  summary 
statenj^ent  of  the  engineers  of  the  Commis^on,  except  stock  and 
material  on  hand  and  the  additions  to  the  plant  that  have  been 
made  since  January  1,  1^15,  be  and  the  same  is  hereby  fixed 
at  $17,500. 

It  is  further  ordered  that,  in  addition  to  the  above  compensa- 
tion, the  materials  and  supplies  on  hand  not  inclnded  in  said 
siunmary  at  the  time  of  the  taking  of  said  plant  and  any  addi- 
tions and  extensions  to  the  plant  that  have  been  made  since  Janu- 
ary 1,  1915,  be  paid  for  by  said  city  of  Sheboygan  Falls  at  such 
price  as  may  be  agreed  upon  by  the  parties  themselves,  orj  in  case 
the  parties  fail  to  agree  npon  the  price,  at  such  price  as  the  Com- 
mission shall  fix  by  supplemental  qrder. 

It  is  further  .ordeied  that  said  Falls  Light  &  Power  Company 
transfer  and  give  possession  of  said  property  to  the  city  of  She- 
boygan Falls  on  August  1,  1916,  and  that  at  the  time  of  taking 
possession  of  said  property  the  said  city  of  Sheboygan  Falls 
pay  to  the  Falls  Light  &  Power  Company  the  compensation 
herein  fixed,  and  the  price  of  said  materials  alid-  supplies  and* 
said  additions  to  said  plant.  The  Falls  Light  &  Power  Company 
will  be  entitled  to  the  revenues  earned  by  that  company  until 
August  1,  1916. 

It  is  further  ordered  that  the  Falls  Light  &  Power  Company 
at  its  own  expense  and  cost  make  the  iiecessary  disconnections  for 
the  delivery  of  said  property  to  the  city  of  Sheboygan  Falls,  as 
in  this  opinion  specified. 

Eailroad  Commission  of  Wisconsin,  by  Carl  D,  Jackson,  Hal- 
ford  Erickson,  Walter  Alexander,  Commissioners.  ]' 
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CALIFORNIA    RAILROAD    COMMISSION. 

BE  BELL  WATBB  COMPANY. 

[DeciBion  No.  3085;   Application  No.  1989.] 

Apportionment^ Water  plant -^ Irrigation  and  domestic  asrvloe. 

1.  That  portion  of  a  water  company's  plant  devoted  to  irrigaiiaa. 
senrioe  will  not  be  considered  by  the  California  Commieaion  in  a  pro- 
ceeding to  determine  the  reaaonablenees  of  domestic  rates,  where  irriga- 
tion was  voluntarily  furnished  at  the  bare  cost  of  pumping,  although 
it  is  not  necessary  that  each  portion  of  such  a  plant  should  produce  A 
proportionate  share  of  the  total  profits. 

Return  —  Capital  eicpenditures  out  of  imcomne  —  When  periwrfsriftte. 

2.  The  California  Commission  will  not  prevent  a  water  utility  from 
devoting  any  part  of  its  income  to  the  purchase  of  meters  and  service 
connections,  or  to  any  other  capital  investment,  so  long  as  the  total 
income  is  less  than  6  per  cent  upon  its  investment. 

Procedure -^  Notice  of  hearing '^  Difference  between  application  mnA 
case  before  Commission. 

3.  A  Commission  rule  requiring  that  notice  of  the  date  and  hour 
of  the  formal  case  shall  be  served  at  least  ten  days  before  the  time  aet 
therefor  does  not  control  an  application  for  an  order  authorizing  an 
increase  in  water  rates,  since  such  an  application  is  not  a  ''case." 

Brocedure '^  Com.mission  rule  requiring  filing  data  on  rate  applieoF^ 
tion-^Who  may  invoice, 

4.  A  protestant  cannot  object  to  the  hearing  of*  an  application  for 
an  increase  in  water  rates  on  the  ground  that  the  applicant  has  failed 
to  comply  with  a  Commission  rule  requiring  it  to  file  a  schedule  of  the 
present  rates,  proposed  increases,  description  of  property  and  inven- 
tory, basis  of  cost,  and  the  reasons  why  the  increase  is  desired,  since 
this  rule  is  only  for  the  benefit  of  the  Commission;  and  this  is  especially 
true  where  applicant  has  shown  a  willingness  to  furnish  both  the  C<Hii- 
mission  and  the  protestants  the  information  asked  for. 

Betum  —  Water  company  —  Reaaonahletiess  —  Percentage. 

6.  A  water  company  is  entitled  to  at  least  as  large  an  increase  in  its 
gross  operating  revenues  as  will  produce  a  return  of  6.9  per  oent. 
Rates -- Water  ^JHstrihution  of  burden  of  producing  increased  rev^ 
enue. 

6.  Necessary  increases  of  the  revenues  of  water  companies  should 
not  be  provided  for  simply  by  increasing  the  minimum  charge,  since 
the  burden  should  be  borne  not  only  by  those  using  far  lees  than  the 
minimum,  but  also  by  the  larger  consumers. 

[February  8,  1916.1 

Application  of  Bell  Water  Company  for  authority  to  in- 
crease its  rates  from  a  minimum  of  $1.25  for  1,250  cubic  feet 

per  month  to  a  minimum  of  $1.50  for  1,250  cubic  feet  per 
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moBth  and  5  cents  per  100  cubic  feet  in  excess  of  minimum; 
schedule  of  domestic  water  rates  ordered  establishing  a  minimum 
of  $1.25  for  500  cubic  feet  and  fixing  a  rate  of  15  cents  per 
100  cubic  feet  for  excess  up  to  1^000  cubic  feet  and  10  cents 
per  100  cubic  feet  for  water  used  in  excess  of  1^000  cubic  feet 

Appearances:  A.  B.  Shaub  for  applicant;  J.  H.  McEldowney 
for  protestants. 

By  the  Commission:  This  is  an  application  on  behalf  of 
Bell  Water  Company  for  an  order  authorizing  an  increase  in  the 
rates  of  water  furnished  to  the  unincorporated  district  of  Bell, 
Los  Angeles  county,  from  the  minimum  of  $1.25  for  1,250 
cubic  feet  or  less  per  month  to  a  minimum  of  $1.50  per  month 
for  1,250  cubic  feet  or  less  per  month.  The  company  charges 
5  cents  per  100  cubic  feet  in  excess  of  the  minimum. 

A  public  hearing  was  held  in  Los  Angeles  on  December  17, 
1915,  at  which  a  large  number  of  protestants  appeared.  At 
the  close  of  the  hearing  the  matter  was  submitted  upon  briefs 
to  be  filed  by  the  applicant  and  the  protestants.  These  briefs 
have  now  been  filed  and  the  matter  is  ready  for  decision. 

From  the  evidence  it  appears  that  the  Bell  Water  Company 
was  organized  by  real  estate  promoters  in  1902  for  the  purpose 
of  furnishing  water  to  the  Bell  tract,  consisting  of  350  acres, 
situated  6  or  7  miles  southeast  of  the  center  of  Los  Angeles  and 
about  IJ  miles  from  the  city  limits. 

The  promoters  were  J.  C.  Bell,  Susan  A.  Bell,  F.  R.  Bear, 
If.  E.  Bear,  and  A.  E.  Bell.  At  the  time  of  the  organization 
of  the'  company  they  owned  and  turned  over  to  the  corporation  the 
two  wells  now  in  use  by  the  company,  and  also  the  domestic  pipe 
lines  that  were  installed  over  the  greater  portion  of  the  tract, 
in  exchange  for  which  they  took  a  total  of  700  shares  of  stock  in 
the  Bell  Water  Company  of  the  par  value  of  $25  each.  La  selling 
off  the  land  they  gave  each  purchaser,  free  of  extra  cost,  two 
shares  of  stock  in  the  company  for  each  acre  purchased.  Thus 
when  the  land  was  all  sold  the  owners  of  the  various  parcels  of 
land  became  the  owners  of  the  stock,  and  at  the  present  time 
the  said  original  pnHnoters  own  no  stock  at  all  in  the  company. 

Shortly  after  the  community  b^an  to  settle  it  was  found  that 
the  service  was  poor,  the  pipes  being  too  small  and  the  pumping 
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machinery  being  in  bad  order.  Accordingly^  it  became 
sary  for  the  company  to  purchase  new  machinery  and  make  other 
improvements.  This  necessitated  the  levying  of  aasessmenta. 
Numerous  atockholders  failed  to  pay  their  assessments,  and  at 
delinquent  sales,  there  being  no  purchasers,  their  stock  reverted 
to  the  company's  treasury. 

After  having  passed  through  a  most  troubled  existence,  and 
after  having  levied .  assessments  totaling  $38  per  share  upon 
stock  whose  par  value  was  and  is  $25  per  share,  the  company  now 
has  but  423,26  shares  of  stock  outstanding  out  of  a  total  original 
issue  of  1,000  shares,  all  but  12  of  these  outstanding  shares 
being  held  by  the  company's  consumers  or  by  owners  of  land 
within  the  district  served  by  the  company,  and  no  one  individual 
owning  more  than  24  shares. 

As  above  stated,  the  company  has  two  wells, — ^the  first,  desig- 
nated as  No.  1,  was  equipped  but  found  inadequate ;  the  second, 
designated  as  No.  2,  situated  about  half  a  mile  south  of  No.  1, 
has,  however,  proved  satisfactory. 

A  tract  known  as  Laguna  Bell  tract,  consisting  of  approximate- 
ly 100  acres  adjoining  the  Bell  tract,  was  piped  and  put  on  the 
market  by  the  Laguna  Land  &  Water  Company  in  1913.  Having 
no  water  of  its  own,  the  latter  company  equipped  the  old  well  at 
plant  No.  2  with  an  adequate  motor  and  pump  at  an  expense  of 
$1,267,  upon  an  agreement  that  applicant  would  render  the  same 
service  at  the  same  rates  to  the  residents  of  Laguna  Bell  tract 
as  to  the  residents  of  the  Bell  tract,  for  a  period  of  ten  years, 
in  consideration  of  which  all  pipes,  motors,  pumps,  and  appur- 
tenances were  to  be  turned  over  to  applicant,  free  of  charge, 
at  the  end  of  that  time.  There  are  at  present  only  ten  residents 
in  the  Laguna  Bell  tract,  and  the  water  does  not  circulate  through 
th^  system,  the  result  being  that  the  water  in  this  tract  has  a 
distinct  odor  and  tasta  Cross  connections  with  the  Bell  pipe  sys- 
tem would  partially  remedy  this  trouble,  and  we  understand  that 
the  company  intends  to  install  these  cross  connections  in  the 
near  future. 

An  examination  was  made  of  applicant's  entire  plant  by  Mr. 
H.  F.  Clark,  assistant  engineer  in  the  hydraulic  department  of  the 
Bailroad  Commission.  He  foimd  the  domestic  system  of  Hie 
Bell  Water . Company  to  be  composed  of : 
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I-inch  piM IrlOO  lineal,  feet 

Ifinch  pipe 2,700  lineal  feet 

2-indi  |^ 14,000  lineal  feet 

2i-inch  pipe 1,300  lineal  feet 

4-inch  pipe 4,860  lineal  feet 

6-ineh  pipe 3,100  lineal  feet 

8-inch  pipe 3,200  lineal  feet 

Total , 29,150  lineal  feet 

TliiB  does  not  ixtelude  any  of  the  pipe  in  the  Laguna  Bell  tract 
or  any  of  the  irrigation  pipe.  All  of  the  services  are  metered 
with  the  ordinary  f-ineh  meter.  There  are.  215  meters  installed, 
but  only  196  are  at  present  producing  revenue..  These  meters 
and  the  service  connections  were  installed  at  the  expense  of  the 
consumers. 

The  company  stores  the  water  for  its  domestic  system  in  two 
tanks^  one  of  20,000  gallons'  and  one  of  60,000  gallons'  capacity. 
These  tanks  are  at  the  same  elevation  and  are  connected  by  an 
S-inch  riveted  steel  pipe.  The  available  pressure  on  the  tract's 
higher  elevations  is  12  pounds  under  the  best  conditions,  and  at 
the  lower  elevations  it  is  correspondingly  higher. 

As  may  be  seen  from  the  forgoing  figures  the  2-inch  pipe 
predominates.  The  pipes  are  too  small  to-  provide  for. much 
future  growth,  but  apparently  there  is  no  serious  complaint  as 
to  pressure  at  present.  Several  dead  ends  exist,  however,  all  of 
which  should  be  connected  in  a  circulating  system. 

ITie  irrigation  pipes  are  of  considerably  larger  diameter  than 
those  used  for  the  domestic  service  and  have  little  pressure  upon 
them,  not  exceeding  17  pounds  per  square  inch.  The  irriga- 
tion system  consists  of  the  following : 

10- inch  pipe , 450  lineal  feet 

12-inch  pipe 5,750  lineal  feet 

U-inch  pipe «,160  lineal  feet 

Total ,...,  12,350  lineal  feet 

There  are  forty-one  outlets  attached  to  these  irrigation  mains* 
As  the  mains  in  general  are  located  beneath  the  sidewalk  strip, 
some  of  the  outlets  interfere  with  pedestrian  travel. 

The  irrigation  water  is  sold  at  the  rate  of  $1.25  per  hour  for 
the  full  discharge  of  the  pump.  The  flow  of  well  No.  2,  from 
which  all. the  water  is  now  pumped,  is  about  100  miner's  inches, 
but  the  supply  varies  somewhat  with  the  lift.  From  the  evi- 
dence introduced  at  the  hearing  it  appears  that  the  actual  cost 
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to  the  company  of  runiring  the  pump  without  any  charge  for 
overhead  expense,  depreciation,  or  interest,  is  approximately 
$1.20  per  hour,  and  accordingly  the  price  charged  for  water  for 
irrigation  purposes  is  unremunerative. 

The  pumping  equipment  installed  by  the  Laguna  Bell  tract 
is  now  used  by  applicant  to  pump  water  for  all  its  consumers, 
as  water  can  be  pumped  more  cheaply  at  pknt  No.  2  than  at 
plant  No.  1. 

Mr.  Clark's  estimate  of  the  original  cost  new  of  applicant's 
plant  is  as  follows: 


Item. 


Estimated 
OoBt  Iffew. 


Real  estate  at  plant  No.  1 

Purap  house  at  plant  No.  1 

Well  at  plant  No.  1  

Pumping  equipment  at  plant  No.  1  . . 

Tank  and  tower  at  plant  No.  1 

Tank  and  tower  at  plant  No.  2   . . ., 
Well  at  plant  No.  2,  1,350  feet  deep 

Distribution  pipe  lines  

Miscellaneous  equipment,  tools,  etc. 
Franchise  cost  to  date 


$600.00 
S3.00 
2,243.00 
2^60.00 
550.00 
1,100.00 

7,825.00 
315.00 
130.00 


Total   $20,306.00 


No  other  engineer's  appraisal  was  offered  in  eyidence  by  either 
applicant  or  the  protestants. 

From  this  we  find  the  estimated  cost  new  of  the  above-nten- 
tioned  items  of  the  water  system  to  be  $20,306,  irrespectiye  of 
all  portions  of  the  water  system  used  exclusively  for  irrigation 
purposes,  the  estimated  cost  of  which  latter  we  find  to  be  $10,437. 
We  further  find  the  reasonable  maintenance  and  operation  ex- 
penses of  the  company  for  the  year  1915  to  have  been  ap- 
proximately as  follows  : 

Superintendent • $$05.00 

Power   600.00 

Oils 6.73 

Repairs  to  pumping  equipment 45.17 

Repairs  to  pipe  lines 191 .75 

Repairs  to  meters Q.W 

Collecting 363.20 

Secretary  and  bookkeeper's  salary 170.00 

Supplies  and  printing 113.34 

Railroad  Commission    6.15 

Insurance 16.30 

Taxes 294.66 


Total $2,41001$ 
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The  water  campanj'B  receipts  for  last  year  were  approximately 
as  follows : 

lYom  domestic  service   $3,129.44 

From  irrigation  serTice   384.59 

Paid  by  consumers  lor  meters  and  service  connections 167.78 

Total $3,681.81 

[1]  From  the  above  statement  it  is  evident  that,  deducting 
the  sum  received  for  meters  and  service  connections^  we  have 
$3,514.03,  which  represents  the  total  revenue  received  for  water 
furnished  consumers.  Deducting  from  this  the  operating  ex- 
penses above  set  forth,  we  have  left  the  sum  of  $1,094.13  for 
interest  and  depreciation  account.  This  amount  would  barely 
equal  the  annual  depreciation  charge  for  applicant's  entire  plant, 
to  say  nothing  of  any  allowance  for  interest  upon  the  investment. 
However,  while  applicant  is  voluntarily  furnishing  water  for 
irrigation  purposes  at  a  rate  which  barely  covers  the  actual  op- 
erating cost  of  pumping,  we  should  not  impose  a  burden  upon 
the  rest  of  the  system  by  requiring  the  domestic  portion  to  pay 
the  entire  interest  and  depreciation  charges  upon  the  irrigation 
plant. 

For  the  purposes  of  this  application  we  shall,  accordingly, 
consider  only  that  portion  of  applicant's  plant  used  and  neces- 
sary for  its  domestic  service,  although  we  are  by  no  means  hold- 
ing that  each  portion  of  applicant's  plant  must  necessarily  pro- 
duce a  proportionate  share  of  the  total  profit. 

From  the  evidence  we  figure  that  the  actual  operating  cost  of 
pumping  for  irrigation  purposes  during  the  year  1916  (includ- 
ing power,  lubricants,  labor,  etc.)  was  $869.  In  order  to  as- 
certain the  operating  expenses  for  the  domestic  service  we  shall 
deduct  this  amount  from  the  total  reasonable  operating  expenses 
for  said  year,  which  leaves  a  balance  of  $2,060.90  as  the  reason- 
able operating  expenses  necessary  for  the  domestic  portion  of 
applicant's  plant.  Deducting  this  from  the  revenue  received 
from  applicant's  domestic  service  we  have  a  balance  of  $1,078.54. 
Prom  Mr.  Clark's  report  we  find  that  the  sum  of  $476.16  should 
be  allowed  each  year  for  depreciation  of  the  domestic  service  por^ 
tion  of  the  plant,  figuring  the  depreciation  upon  the  sinking- 
fund  basis.    This  leaves  us  a  balance  of  $603.39  per  year  repre- 
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Benting  approximately  3  per  cent  interest  upon  the  domestic 
portion  of  applicant's  plant  under  the  present  rates. 

If  the  application  is  granted,  the  water  company  will  receive  an 
increased  revenue  of  $3  a  year  from  each  of  its  196  consum- 
ers (providing  the  number  of  its  consumers  remains  the  same), 
which  will  yield  the  company  a  total  annual  increase  of  $588, 
allowing  it  to  earn  a  total  of  approximately  6.9  per  cent  interest 
upon   its   investment. 

[2]  Applicant  has  stated  that  it  is  the  company's  inten- 
tion to  buy  all  the  meters  and  service  connections  that  its  cus- 
tomers hav^  installed  at  their  own  expense,  and  that,  if  granted 
this  increase,  it  will  buy  all  of  such  meters  and  service  connec- 
tions from  its  customers  by  crediting  such  of  its  customers  as 
have  installed  such  equipment  the  sum  of  25  cents  per  month 
for  thirty-six  months. 

Now,  obviously,  this  Commission  would  not  permit  a  public 
utility  to  charge  rates  high  enough  to  enable  it  to  buy  meters 
and  install  service  connections  out  of  its  earnings  and  at  the  same 
time  make  enough  additional  profits  to  pay  its  operating  ex- 
penses, depreciation,  and  a  proper  interest  on  its  investment; 
but  on  the  other  hand  the  company  will,  if  the  proposed  increase 
is  granted,  be  earning  less  than  6  per  cent  interest  per  year  upon 
its  investment,  and,  accordingly,  if  it  desires  to  devote  part  of 
this  6  per  cent  interest  to  buying  meters  or  to  any  other  capital 
investment  rather  than  to  declare  the  same  in  dividends,  natural- 
ly this  Commission  will  not  prevent  its  doing  so. 

Protestants,  both  at  the  hearing  and  in  their  briefs,  raised 
numerous  objections  to  the  proposed  application,  some  of  which 
were  purely  technical  and  some  of  which  went  to  the  merits  of  the 
application;  but  we  find  that  none  of  these  objections  should 
prevent  the  granting  of  the  application. 

[3,  4]  Protestants  objected  to  the  hearing  of  the  application  at 
all  on  the  two  following  grounds,  to  wit : 

"First.  Rule  X.  (of  the  Railroad  Commission)  required  that 
^notice  of  the  date  and  hour  of  the  formal  case  shall  be  served  at 
least  ten  days  before  the  time  set  therefor.'  In  this,  case  the  hear- 
ing was  set  for  December  17th  and  the  notices  served  on  the  11th, 
which  was  Saturday. 

"Second.  Rule  VII.  requires  Hhat  in  addition  to  complying 
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with  the  provisions  of  rule  III.  applicant  shall  submit  the  follow- 
ing data: 

"  *3.  A  schedule  of  the  present  rates,  and  the  increase  which  it 
desired  to  make, 

"  ^4.  A  description  of  applicanVs  property  together  with  an 
inventory  or  appraisal  of  the  same,  including  a  statement  of  the 
original  cost  of  the  property,  and  the  cost  thereof  to  applicant. 

*'  *5.  A  statement  in  full  of  the  reason  why  the  increase  is 
desired.' " 

Protestants  then  state  that  the  applicant  in  the  present  case 
failed  to  comply  with  each  and  every  subdivision  cited. 

As  to  the  first  objection,  protestants'  attorney  failed  to  dis- 
tinguish between  a  "formal  case"  and  an  "application.'*  If  he 
had  quoted  the  next  sentence  of  rule  X.,  |  2,  his  quotation  would 
have  concluded  with  the  provision :  "That  hearings  upon  formal 
applications  shall  be  set  as  deemed  necessary  by  the  Commis- 
sion." 

The  matter  before  ns  is  an  application,  not  a  case. 

As  to  the  second  point,  the  provisions  set  forth  in  rule  Vlt.  are 
made  for  the  benefit  of  this  Commission,  and  not  for  the  benefit 
of  protestants ;  and  moreover,  as  applicant  has  throughout  shown 
an  entire  willingness  to  furnish  both  this  Commission  and  the 
protestants  any  information  asked  for,  there  is  no  question  but 
what  protestants'  rights  have  been  fully  protected  in  this  pro- 
ceeding. 

Protestants  have  furthermore  taken  exception  in  their  briefs 
to  several  portions  of  Assistant  Engineer  Clark's  report.  We 
have  examined  this  report  in  detail,  and  have  found  the  same  to 
have  been  carefully  compiled,  and  we  find  the  valuation  therein 
made  to  be  conservative,  and,  if  anything,  more  favorable  to  the 
consumers  than  to  the  water  company.  Protestants  were  given 
ample  opportunity  not  only  to  cross-examine  Mr.  Clftrk  at  the 
hearing,  but  they  were,  by  express  order  of  the  Commission, 
given  permission  to  have  an  engineer  of  their  owa,  after  examin- 
ing the  property,  file  his  report,  which  the  Commission  con- 
sented to  receive  in  evidence  and  to  give  the  same  weight  as  if 
it  had  been  filed  at  the  hearing.  Protestants  have  failed  to  file 
such  a  report,  and  apparently  have  not  had  applicant's  plant  ex-' 
amined  by  an  engineer,  but  have  simply  attacked  Mr.  Clark's 
report  without  properly  understanding  it. 
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[5,  6]  Tinder  all  the  conditions  of  this  case  we  feel  that  ap- 
plicant is  entitled  to  at  least  as  large  an  increase  in  its  gross 
operating  revenues  as  it  would  receive  if  its  application  were 
granted ;  but  we  are  adverse  to  having  any  company,  under  sim- 
ilar conditions,  increase  its  revenue  simply  by  increasing  its  mini- 
mum charge.  Applicant's  revenue  should  be  increased,  not  by 
imposing  a  greater  burden  upon  those  who  at  present  use  far 
less  than  the  minimum,  but  by  requiring  those  who  use  the  larger 
quantities  of  water  to  pay  accordingly.  After  a  careftd  exam- 
ination of  applicant's  receipts  for  the  last  year,  we  believe  that 
under  the  rates  authorized  in  the  following  order  applicant's 
receipts  for  next  year  would  be  as  large  as  they  would  have 
been  if  the  application  had  been  granted;  the  charges  will  also 
be  made  upon  a  much  fairer  basis,  and  the  minimum  will  still 
be  large  enough  to  permit  the  smaller  consumers  to  remain  with- 
in it. 

It  should  be  noted  that  in  this  opinion  we  are  not  granting  ap- 
plicant any  interest  or  depreciation  allowance  upon  the  follow- 
ing property :  The  distributing  system  in  the  Laguna  Bell  tract ; 
the  pumping  equipment  at  plant  No.  2 ;  the  meters  and  service 
connections  throughout  applicant's  entire  system;  applicant's 
irrigation  mains,  which  total  12,350  feet. 

ORDER. 

Bell  Water  Company  having  applied  to  this  Commission  for  an 
order  authorizing  an  increase  in  rates  for  domestic  water  fur- 
nished by  applicant  to  its  consumers  in  the  unincorporated  district 
of  Bell  and  territory  contiguous  thereto  in  Los  Angeles  county, 
and  a  public  hearing  having  been  held,  and  evidence,  both  oral 
and  written,  having  been  introduced  and  the  Conmiission  being 
fully  advised  in  the  premises,  we  hereby  find  as  a  fact  that  the  ex- 
isting rates  are  noncompensatory  and  unreasonable,  and  that  the 
rates  hereinafter  established  are  just  and  reasonable. 

Basing  our  conclusions  upon  the  forgoing  findings  of  fact 
and  upon  the  further  findings  of  fact  contained  in  the  opinion 
which  precedes  this  order, 

It  is  hereby  ordered  that  Bell  Water  Company  be  aCnd  it  is 

hereby  authorized,  within  thirty  days  from  the  date  of  this  order, 
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to  publish  and  file  with  tliis  Commission^  and  thereafter  to  charge 
and  collect  from  its  oonsumers,  the  following  rates : 

Ffn  Domniic  Bervioe, 
For  the  first  500  cnbic  feet  or  leas,  per  month,  a  minimuin  of  $1.26  per 

month. 
For  all  water  used  in  exeeas  of  600  and  leas  than 

1,000  cubie  leet»  in  any  month 16  oenta  per  100  cubic  feet 

For  all  water  uaed  in  excess  of  1»000  cubic  feet 

in  any  month 10  cents  per  100  cubic  feet 

JPor  Irrigation  Purpotet, 
$1.25  per  hour  for  tiie  full  discharge  of  the  pump  now  located  at  well  No.  2. 

Note.— Water  Rates. 

The  establishment  of  water  rates  has  been  considered  in  the  follow- 
ing cases  : 

California. — ^Los  Bancs  ▼.  West  San  Joaquin  Valley  Water  Co. 
Case  No.  822;  Be  West  San  Joaquin  Valley  Water  Co.  Application 
No.  1854,  Dec.  22,  1915,  order  approving  increase  in  rates  on  con- 
dition that  a  filter  was  installed,  the  water  metered,  and  certain  ex- 
tensions made. 

Illinois. — ^Be  Central  Illinois  Public  Service  Co.  No.  4625,  Jan. 
27,  1916,  order  approving  a  reduced  schedule  for  water  service  in 
Marion  upon  less  than  statutory  notice,  and  without  a  valuation 
or  an  examination  of  applicant's  books. 

Re  Hamilton  Utilities  Co.  No.  4678,  March  10,  1916,  order  tem- 
porarily approving  supplemental  rate  filed  pursuant  to  a  contract 
made  with  a  railroad  company  for  water  service,  and  directing  that 
the  company  appear  at  a  specified  date  and  submit  a  block  schedule 
for  water  service  in  place  of  the  objectionable  step  system  of  rates 
contained  in  such  schedule;  it  appearing  that  under  the  rates  filed 
the  same  bill  may  be  rendered  for  the  consumption  of  1,666,000 
gallons  of  water  as  is  rendered  for  319,000  gallons. 

Re  Mound  City  Light  &  Water  Co.  No.  4791,  March  16,  1916, 
order  approving,  without  prejudice  to  future  investigation,  a  sched- 
ule of  water  rates  for  Mound  Ciiy^  which  provided  that  ^^no  consumer 
will  be  required  to  pay  a  larger  bill  for  water  taken  during  any 
month  than  would  be  due  for  a  greater  consumption  of  water,^'  it 
appearing  tiiat  the  proposed  amendment  will  eliminate  certain  ob- 
jectionable features  in  connection  with  step  rates  now  in  effect. 

Indiana. — ^Be  Indiana  Public  Service  Co.  No.  1796,  Jan.  22, 
1916,  it  was  held  that  a  ready  to  serve  charge  for  connectd  private 
fire  hydrants  may  be  made  although  the  consumption  may  be  neg- 
ligible. 

Be  Columbus,  No.  2100,  Feb.  22,  1916,  order  approving  schedule 
of  municipal  water  rates,  including  the  minimum  charges  for  fire 
hydrants  to  be  paid  out  of  the  general  fund  of  the  city. 
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PutDam  Electric  Co.  v,  Greem»9tle  Waterworks  Co«  No.  1977, 
Feb.  22,  1916,  order  directing  water  compaay  to  file  a  rate  of  11 
cents  per  thousand  gallons,  for  water  supplied  exclusively  for  use  in 
boilers  actually  used  in  producing  steam  for  power  purposes. 

West  Terre  Haute  Waterworks  Co.  v.  West  Terre  Haute,  No. 
1656,  Feb.  22,  1916,  order  approving  schedule  of  rates,  rules,  and 
charges  for  municipal  water  service  to  be  rendered  by  the  town  of 
West  Terre  Haute  through  a  system  leased  by  it  from  the  West 
Terre  Haute  Utilities  Company^ 

Re  Newburgh  Electric  Light  &  Water  Co.  No.  1816,  Feb.  23, 
1916,  order  approving  tariflE  No.  2  P.  S.  C.  I.  for  water  service  in 
Newburgh. 

Re  Indiana  Public  Service  Co.  No.  1209,  March  10,  1916,  order 
approving  special  schedule  of  rates  for  water  to  the  Baltimore  & 
Ohio  Southwestern  Railroad  Co.  at  Aurora  as  provided  in  special  con- 
tract; such  rates  to  be  filed  as  public  rates  for.  service  furnished 
to  any  railroad  desiring  said  service  at  Aurora. 

Be  Citizens  Heat,  Light  &  P.  Co.  No.  2171,  March  16,  1916, 
order  approving  a  schedule  of  decreased  rates  for  water  for  power  pur- 
poses in  grain  elevators. 

Maine, — ^In  Colcord  v.  Searsport  Water  Co.  F.  C.  No.  35,  Dec. 
7,  1915,  it  was  held  that  a  contract  that  a  water  company  will  abate 
rentals  for  the  time  that  premises  are  vacant  during  a  six  months' 
period  is  not  violated  by  requiring  payment  in  full  for  the  period  if 
any  water  is  used,  irrespective  of  vacancy  for  the  remainder  of  the 
period,  where  the  contract  is  subject  to  additions  and  amendments. 
It  was  further  held  that  the  new  rule  was  reasonable  where  the  cost 
of  service  for  the  full  period  is  no  greater  than  for  a  part,  and  where 
charges  against  the  utility,  excluding  operating  expenses  which 
should  under  normal  conditions  be  distributed  according  to  the 
amount  of  water  used,  more  than  absorb  the  income. 
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RE  CITY  OF  POCATELLO. 
[Case  No.  F-116;  Order  No.  842.] 

Monopoly  and  competition-^ Municipal  plants '-' Waterworks -'•' Right 
to  construct  ^  Failure  of  existing  systems. 

1.  The  construction  of  a  municipal  waterworks  system  is  required 

by  public  necessity  and  convenience,  irrespective  of  whether  the  exiat- 

w%  utility  has  a  valid  franchise,  where  it  appeara  that  the  supply  and 

.;   system  of  this  utility  is  inadequate,  that  it  has  failed  to  nuike  exten* 

sions  warranted  by  the  growth  of  the  city,  and  tliat  a  munici[>al  sys- 
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jtcm  will  be  feaflible  and  adequate, — particularly  where  tiie  existing 
utility  has  rejected  a  fair  offer  for  its  system. 
Commissions -^  Powers -^  Validity  of  franchises, 

2.  It  is  not  within  the  province  of  the  Idaho  Commission -to  pate- 
upon  the  validity  of  franchises. 

[April  28,  1916.] 

Application  of  the  City  of.  Pooatello  for  a  certificate  that 
public  convenience  and  neeessity  require  the  construction  of  a 
waterworks  system;  granted. 

Appearances:  A.  E.  Merrill  and  Budge  &  Barnard  for  appli- 
cant; Hawley  &  Hawley  and  James  E.  Murray  for  Pocatello 
Water  Company. 

[1,  2]  By  the  Commission:  On  the  7th  day  of  January, 
1916,  the  city  of  Pocatello,  Idaho,  hereinafter  designated  the  city, 
filed  with  this  Commission  a  petition  praying  that  there  be  issued 
to  it  a  certificate  that  the  present  and  future  convenience  and 
necessity  of  said  city  and  its  inhabitants  require  the  construction 
by  it  of  a  municipal  waterworks  system. 

Applicant  in  its  petition  states  that  in  June,  1901,  it  granted 
unto  one  James  A.  Murray  a  franchise,  designated  as  prdinance* 
Xo.  86,  permittipg  and  authorizing  him  to  construct,  operate, 
hold,  own,  and  m^aintain  within  the  corporate  limits  of  the  city, 
a  full  and  complete  system  of  waterworks ;  that  the  said  James 
A.  Murray  obligated  himself  to  furnish  the  city  and  its  inhabit- 
ants with  a  sufficient  supply  of  pure  and  healthful  water,  wuth 
sufficient  pressure  for  adequate  fire  protection,  and  to  make  all 
extensions  to  the  sy3tem  necessitated  or  warranted  by  the  growth 
of  the  city ;  that  said  James  A.  Murray  violated  said  obligations 
by  failing  to  supply  the  city  with  a  sufficient  quantity  of  water 
for  ordinary  domestic  and  municipal  uses,  and  by  failing  to 
make  necessary  or  reasonable  extensions  of  his  distributing  sys- 
tem within  the  city. 

Applicant  then  outlines  its  plans  for  a  municipally  owned 

waterworks  system,  and  shows  by  a  map  attached  to  its  petition, 

the  location  and  details  of  its  proposed  plant  or  system.    Keserv- 

ing  the  right  to  acquire  any  gravity  flow  which  may  hereafter  be 

found  to  be  available,  it  proposes  to  secure  its  water  supply  from 

springs  no\f  owned  by  it  located  about  4. miles  north  of  the  city 
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limits,  and  to  pump  the  water  by  electric  power  into  a  reservoir 
so  located  as  to  secure  sufficient  pressure  for  domestic  and  munici- 
pal purposes  throughout  the  distributing  system.  The  cost  of 
the  proposed  system  is  estimated  at  $400,000,  and  the  city  has 
now  in  its  treasury,  available  for  the  purchase,  or  construction  of 
a  waterworks  aystem,  the  sum  of  $400,000,  being  the  proceeds 
from  the  sale  of  a  reoent  issue  of  municipal  waterworks  bonda. 

Notice  of  the  application  for  said  certificate  was  served  upon 
the  manager  of  the  waterworks  system  operating  in  the  city  of 
Pocatello,  on  January  16,  1916,  and  an  answer  in  intervention 
to  the  said  petition  was  filed  by  Alex  Murray,  doing  business  as 
the  Pocatello  Water  Company,  he  being  the  present  owner  of  all 
the  property  of  said  Pocatello  Water  Company,  and  successor  in 
interest  to  all  the  right,  title,  and  claim  of  the  said  James  A.  Mur- 
ray in  said  waterworks  system.  Alex  Murray,  James  A.  Mur- 
ray, and  the  Pocatello  Water  Company  are  each  hereinafter  re- 
ferred to  as  the  water  company. 

The  answer  denies  that  the  right  of  the  water  company  to  oper- 
ate in  the  city  was  granted  under  said  ordinance  No.  86 ;  denies 
Jthat  the  water  company  ever  accepted  or  operated  under  said  or- 
dinance No.  86;  alleges  that  the  said  water  company  installed 
its  system  and  has  been  operating  the  same  ever  since  under  ordi- 
nances Nos.  46  and  59,  passed  in  1892  and  1895,  respectively; 
denies  that  the  water  company  has  at  any  time  failed  to  supply 
a  sufficient  quantity  of  water  to  meet  all  the  necessary  and  rea- 
sonable demands  of  the  city  and  its  inhabitants,  and  allies  that, 
if  there  has  been  any  shortage  of  water  supply,  it  was  caused  by 
wasteful  and  extravagant  use,  and  the  failure  of  the  consumers 
to  observe  the  rules  and  regulations  promulgated  by  the  water 
company.  The  answer  alleges  that  the  water  company  has  al- 
ways been,  and  is  now,  willing  to  sell  its  said  water  system  at  a 
reasonable  price,  and  that  overtures  have  been  made  during  the 
past  year  by  and  on  behalf  of  the  city  for  the  purchase  of  the 
water  company's  system,  but  the  parties  have  been  imable  to 
agree  upon  a  proper  price  to  be  paid  therefor. 

The  hearing  was  commenced  at  Pocatello,  Idaho,  on  the  7th 

day  of  February,  1916,  before  Commissioners  Eamstedt  and 

Freehafer,  and  concluded  on  the  11th  day  of  February,  1916. 

All  the  members  of  the  Commission  made  a  personal  inspection 
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of  the  reservoir  ajstem  of  the  water  oompaixy  in  July,  1915,  and 
at  tiiat  time  conducted  an  informal  hearing  for  the  purpose  of  try- 
ing to  secure  temporary  relief  during  the  season  of  low  water. 
Commissioner  Graham  has  examined  the  records  in  this  case. 

There  are  three  principal  questions  to  be  considered  by  the 
Conmiission: 

First.  Is  the  water  supply  and  the  system  of  the  water  com- 
pany adequate  to  meet  the  necessary  and  reasonable  demands  of 
the  city  and  its  inhabitants } 

Second*  Has  the  water  company  made  such  extensions  of 
its  system  as  are  warranted  by  the  growth  of  the  city  i 

Third.  Is  the  system  proposed  to  be  installed  by  the  city 
feasible,  and  will  it  furnish  the  city  better  service  than  the  exist- 
ing system? 

An  examination  of  the  record  in  this  case  shows  that  the  town 
of  Pocatello,  by  its  ordinance  No.  46,  granted  to  F.  D.  Toms, 
James  J.  Cusick^  and  James  A.  Murray,  and  their  successors 
and  assigns,  a  franchise  to  install  and  operate  a  water  system 
within  its  corporate  limits  for  a  period  of  fifty  years  from  Janu- 
ary 4, 1892 ;  that  the  town  of  Pocatello,  having  been  organized  as 
a  city  of  second  class,  passed  a  new  ordinance,  June  7,  1898, 
designated  as  ordinance  No.  59,  which  confirmed  to  the  Pocatello 
Water  Company,  the  successor  in  interest  of  the  grantees  under 
said  ordinance  No.  46,  all  the  rights  granted  in  said  ordinance 
No.  46,  and  adopted  a  new  schedule  of  rates  to  be  charged  by 
the  water  company,  the  water  company  agreeing  to  replace  a 
certain  wooden  flume  with  a  steel  pipe ;  that  on  June  6,  1901,  a 
new  ordinance,  designated  as  ordinance  No.  86,  was  passed, 
which  ratified  and  confirmed  unto  James  A.  Murray,  successor 
in  interest  of  the  grantees  under  the  two  former  ordinances,  all 
the  rights  theretofore  granted  under  said  ordinances  Nos.  46  and 
59,  fixed  rates,  and  provided  a  means  of  fixing  the  value  for  rate- 
making  purposes  or  for  sale,  waived  the  right  of  the  city  to  build 
or  acquire  a  competitive  waterworks  system  except  imder  certain 
conditions,  and  waived  the  right  of  the  city  to  grant  a  franchise 
for  a  water  system  on  terms  more  favorable  than  those  therein 
granted  to  James  A.  Murray,  the  said  James  A.  Murray  agreeing 
to  bring  in  the  waters  of  Mink  creek,  and  to  make  all  exten- 
sions of  street  mains  warranted  by  the  growth  of  the  city. 
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Prior  to  the  passage  of  ordinance  Na  86,  the  water  supply 
for  the  tsity  was  procured  from  Gibson,  Jack  and  Ouaiok  creeks*. 
This  supply,  however,  was  inadequate,  as  shown  by  an  ordinance,. 
No.  86,  passed  in  June,  1901,  wherein  it  is  stated:  'The  preamt 
ffnpply  of  water  is  deemed  inadequate  for  the  present  and  futnre 
needs  of  the  said  city,  and  said  James  A.  Murray  agrees  to  bring 
in  the  waters  of  Mink  creek/* 

The  following  year,  1902,  a  pipe  line  was  laid  to  bring  in 
water  from  Mink  creek,  an  additional  reservoir  was  built,  and 
one  of  the  two  old  reservoirs  was  remodeled;  The  testimony 
shows  that  the  new  pipe  line  delivers  less  than  one-half  second 
foot  of  water,  although  the  available  supply  remaining  in  Mink 
cre^  at  low  water  after  diverting  the  capacity  of  the  pipe  line, 
is  almost  equal  to  the  total  amount  of  water  now  being  delivered 
by  the  water  company  to  the  city  from  all  sources.  No  additional 
water  has  been  brought  in  since  the  said  pipe  line  was  laid  from 
Mink  creek.  The  population  of  the  city  at  the  time  said  Mink 
creek  pipe  line  was  installed  was  about  5,000.  It  is  now  about 
15,000.  The  water  shortage,  however,  had  become  acute  before 
the  city  had  reached  half  its  present  population.  In  1905  com- 
plaint of  water  shortage  was  general,  and  the  citizens  and  officials 
of  Pocatello  at  that  time  made  an  effort  to  have  more  water 
brought  in  from  Mink  creek,  but  without  result. 

Applicant's  exhibit  No*  15  shows  that  stringent  sprinkling 
niles  were  adopted  and  published  by  the  water  company  in 
1907,  and  these  rules  have  been  made  more  stringent  at  various 
times  since  that  time.  More  than  thirty  witnesses,  including 
bankers,  lawyers,  engineers,  contractors,  railroad  men,  Uie  mayor 
of  the  city,  and  several  ex-mayors,  and  members  and  ex-members 
of  the  city  council,  testified,  and  their  testimony  is  one  almost  con- 
tinuous and  repeated  complaint  of  water  shortage  during  the 
months  of  July,  August,  and  September  from  1905  to  1915,  in- 
clusive. Lawns  were  burned  out  and  trees  lost  their  foliage  in 
the  middle  of  the  summer.  The  testimony  as  to  the  pressure  for 
fire  protection  available  at  two  or  three  fires  during  the  past  year 
was  somewhat  conflicting,  but  readings  of  the  pressure  gauge 
at  the  fire  station  show  very  low  pressure  in  July  and  August, 
1915.  The  testimony  shows  that  the  water  shortage  was  espe- 
cially severe  in  1911.  A  trip  of  inspection  over  the  city  by  the 
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<5ity  officials  and  otiber  citizens  in  August  of  that  year  showed 
that  very  few  lawns  or  trees  were  receiving  sufficient  water,  and 
the  pressure  was  not  sufficient  to  give  service  in  upper  stories  of 
hotels  and  other  public  buildings.  In  1915,  the  situation  again 
l>ecame  acute,  and  another  inspection  trip  showed  that  only  six 
lawns  in  the  entire  city  were  receiving  sufficient  water  to  keep 
them  in  good  condition.  The  state  sanitary  inspector  was  called 
upon  in  August,  1915,  to  make  an  examination  of  the  water  situ- 
ation in  the  interest  of  the  public  health,  and  found  the  pressure 
insufficient  to  flush  toilets  gn  upper  floors  of  hotels  and  other 
public  buildings ;  and  at  that  time  an  ordinance .  was  passed 
which  prohibited  all  irrigation  and  lawn  sprinkling  for  several 
-days,  and  provided  thereafter  stringent  regulations  governing 
use  of  water  for  such  purposes. 

The  Oregon  Short  Line  Railroad  Company  came  to  the  relief 
of  the  water  company,  and  pumped  water  from  its  supply  into 
the  city  mains  from  July  23,  1915,  to  September  3,  1915.  Sev- 
eral witnesses  testified  as  to  the  shortage  of  water  for  drinking 
purposes  and  for  ordinary .  household  purposes  in  their  resi- 
dences during  hours  when  sprinkling  of  lawnp  was  allowed  in 
1915,  and  during  that  summer  the  number  of  city  street  sprink- 
ling wagons- was  reduced,  from  nine  to  three,  on  account  of  the 
shortage  of  water. 

The  answer  of  the  water  company  to  these  complaints  is  that 
the  consumers  waste  the  water,  and  that  the  water  supplied  is 
adequate  if  properly  conserved.  About  six  years  ago  the  water 
company  inserted  reducers  in  the  service  pipes  by  means  of  which 
the  apertures  in  such  pipes  were  cut  down  to  ^  inch, 
and  in  the  2-inch  standpip^  the  apertures  were  reduced  to  ^ 
inch.  This  increased  the  number  of  complaints  regarding  the 
water  supply,  and  intensified  the  public  feeling  against  the  water 
company,  and  interfered  with  the  service,  especiallj'^  as  to  street 
sprinkling,  the  street-sprinkling  wagons  being  filled  for  a  time 
from  the  river  and  an  irrigation  ditch  by  naeans  of  pumps.  While 
there  was  some  testimony  showing  waste,  two  or  three  witnesses 
asserting  that  there  were  many  water  hogs  in  Pocatello,  the  evi- 
dence shows  that  in  1915,  when  strenuous  efforts  were  being  ma^e 
to  conserve  the  water  supply,  and  special  patrols  were  m^tained 
to  detect  waste,  only  a  few  cases  of  waste  wete  reported.    S^v^ral. 
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Witnesses  confessed  that  they  had  violated  the  sprinkling  roles  in 
order  to  save  their  lawns  and  trees,  but  denied  that  they  had 
wasted  any  water.  We  cannot  conclude  from  the  evidence  that 
there  has  been  any  more  waste  of  water  than  might  reasonably 
be  expected  under  a  flat-rate  system.  We  would  not  encourage 
waste,  neither  would  we  favor  rules  that  require  the  consumer  to 
spend  several  hours  a  day  in  order  to  save  his  lawn  from  burning 
out,  or  his  trees  from  losing  their  leaves  prematurely.  The 
Commission  believes  that  the  whole  difficulty  can  be  chained  to 
the  failure  of  the  water  company  to  bring  in  all  the  waters  of 
Mink  creek  as  was  required  by  ordinance  No.  86,  passed  in  1901. 

In  1912  the  city  commenced  an  action  in  the  district  court  of 
the  United  States  for  the  district  of  Idaho,  eastern  division, 
against  James  A.  Murray,  asking  that  the  franchise  granted  to 
him  under  ordinance  No.  86  be  canceled,  for  the  reason  that 
the  said  James  A.  Murray  had  violated  the  provisions  of  that 
ordinance  by  failing  to  bring  in  all  the  waters  of  Mink  creek. 
The  court  sustained  the  contention  of  the  city,  annulled  the  or- 
dinance, and  canceled  the  franchise  rights  granted  thereunder. 
Judge  Dietrich,  in  his  opinion  in  that  case,  discussed  the  ques- 
tions of  waste  and  flat  rates  as  follows : 

"Conceding  his  inability  at  times  to  maintain  the  required 
pressure  for  fire  protection,  and  that  during  the  summer  season 
there  is  a  measure  of  inconvenience  and  suffering  for  want  of 
sufficient  water,  the  defendant  asserts  that  the  shortage  is  due  to 
a  wasteful  use,  apparently  not  by  all  of  the  citizens,  but  by  a 
small  percentage  thereof.  There  is,  however,  no  substantial  evi- 
dence of  abnormal  waste.  Some  waste  there  is  bound  to  be  where 
there  are  so  many  consumers,  even  under  a  meter  system,  and  it 
may  be  fairly  assumed  that  where,  as  here,  flat  rates  are  charged, 
there  is  a  much  greater  percentage  of  waste  than  where  meters 
are  used.  Where  economy  in  the  application  of  water  is  unsup- 
ported by  considerations  of  self-interest  on  the  part  of  the  con- 
sumers, the  general  tendency  is,  of  course,  toward  liberality,  if 
not  extravagance  of  use,  and  then  there  are  always  in  every 
community  people  who,  even  to  the  injury  of  others,  will  waste 
when  the  waste  is  without  cost  to  them.  But  the  defendant  hav- 
ing contracted  for  the  flat-rate  system  must  be  presumed  to  have 
contemplated  such  extravagance  of  use  as  is  ordinarily  and  neces* 
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sarilj  incident  thereta  He  agreed  to  fnmish  a  BuiBBcient  supply 
of  water  under  a  qnrtem  which  he  must  have  known  is  everywhere 
and  always  attended  with  a  use  less  economical  than  where  the 
charged  is  based  upon  the  amount  consumed.  It  must,  therefore, 
be  held  that  he  anticipated  that  the  more  prodigal  use  would 
necessarily  prevail,  and  assented  thereto,  and  he  cannot  now  be 
heard  to  say  that  he  has  fulfilled  his  contract  obligation  because, 
while  the  amount  [of  water]  supplied  is  insufficient  under  the 
system  with  respect  to  which  the  obligation  was  expressly  as- 
sumed, it  might  be  sufficient  under  some  other  system." 

Quoting  further  from  this  opinion : 

''It  must  be  borne  in  mind  that  the  question  is  not  how  little 
water  a  family  can  get  along  with  and  survive,  and  while  we 
should  discourage  waste,  we  should  not  adopt  a  rule  that  would 
make  the  saving  of  water  by  the  citizen  the  paramount  object  of 
his  existence/'    Poeatello  v.  Murray,  206  Fed.  72. 

The  water  company  in  1909  proposed  to  install  meters,  but 
imposed  conditions  which  the  city  refused  to  accept,  one  of  the 
conditions  being  that  the  city  should  agree  to  a  valuation  of 
$600,000  for  the  system  for  future  rate-making  purposes,  or  pur- 
chase price.  We  think  the  city  acted  wisely  in  refusing  the 
proposition. 

It  seems  to  us  unnecessary  to  discuss  further  the  <iuestion  of 
the  adequacy  of  the  supply  of  water  furnished  by  the  water  com- 
pany. In  1901  James  A.  Murray,  then  sole  owner  of  the  system, 
admitted  that  the  water  supplied  was  insufficient.  The  popula- 
tion of  the  city  at  that  time  was  5,000,  and,  as  the  population  is 
now  15,000,  and  less  than  one  half  of  one  second  foot  of  water 
has  been  added  aino^  the  amount  of  water  supplied  now  must  \^ 
far  below  the  amount  necessary  to  meet  the  reasonable  demands 
of  the  (Sty. 

It  is  clear  from  the  evidence  in  this  case  that  the  water  com- 
pany has  not  in  the  past  and  is  not  now  making  such  extensions 
and  improvements  to  its  system  as  will  meet  the  reasonable  de- 
mands of  the  people  and  as  are  warranted  by  the  growth  of  the 
city. 

It  is  claimed  that  Alex  Murray^  who  now  holds  title  to  the 

water  system,  is  and  will  be  more  xeeponsive  to  the  public  needs 

and  demands  than  his  inunediate  predecessor  in  interest,  and 
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thia  olsAm  is  periiaps  trae.  The  evid^nccr  flbo^,  however,  tluefe 
Alex  Murray  took  the  title  to  the  water  sjBtem  from  James  A. 
Murray,  subject  to  a  bond  issue  of  $400^00,  which  amount  the 
water  company,  in  its  answer,  asserts  is  the  fair  value  of  the 
plant.  The  evidence  shows  further  that  James  A.  Murray  holds 
and  owns  nearly  all  of  said  bonds.  Alex  Murray,  in  asserting 
that  he  could  and  would  make  necessary  improvements  and  ex- 
tensions in  the  system,  stated  that  he  would  get  the  money  for 
such  betterments  from  James  A.  Murray, 

From  the  evidence  we  are  led  to  believe  that  James  A.  Mur- 
ray still  dictates  the  policy  of  the  water  company;  and  we  are 
convinced  that,  on  account  of  bitterness  which  has  existed  in  the 
past  and  still  exists  between  the  water  company  and  its  patrons, 
and  the  failure  of  die  water  company  to  fully  realize  and  perform 
its  full  duty  to  the  public,  the  present  situation  will  not  be  re- 
lieved as  long  as  the  water  company,  under  its  present  control, 
is  given  the  exclusive  right  to  serve  the  city. 

Edward  Anderson,  an  engineer  of  twenty  years'  practical  ex- 
perience in  hydraulic  engineering,  is  the  designer  of  the  system 
which  the  city  proposes  to  instalL  He  testified  that  the  same 
complete  can  be  installed  for  $400,000,  including  a  distributing 
system,  which  will  reach  all  parts  of  the  city.  The  plans  con- 
template a  cement  reservoir  having  a  capacity  of  4,000,000  gal- 
lons. The  mains  are  to  be  of  cast  iron  and  steel,  and  the  pumping 
plant  is  designed  to  have  a  capacity  of  5,000,000  gallons  per  day. 
The  actual  cost  of  delivering  water  in  the  mains  is  estimated  at 
4.3  cents  per  thousand  gallons^  which  amount  includes  the  cost 
of  electric  power  for  pmnping,  operating  expenses,  depreciation, 
and  overhead  expenses,  but  does  not  include  return  on  invest- 
ment. 

William  Ashton,  a  consulting  engineer  of  Salt  Lake  City,  tes- 
tified that  he  had  examined  the  plans  for  the  proposed  municipal 
plant,  and  that  they  are  feasible  and  practicable. 

A  measurement  of  the  available  water  supply  of  the  springs 
owned  by  the  city,  made  by  W,  F.  Havener,  a  civil  engineer, 
shows  that  the  said  springs  will  furnish  about  6,000,000  gallons 
daily,  and  a  chemical  analysis  of  Hhe^  waters  of  these  springs 
made  in  the  fall  of  1916  by  £•  0.  Leonard,  a  practical  chemist, 
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shows  the  proposed  vater  supply  to  be  well  within  the  standardd 
of  purity  required  by  health  authorities. 

There  has  been  injected  into  this  ease  the  question  as  to  wheth- 
er or  not  the  water  oompany  has  a  valid*  franchise  in  the  city. 
This  Commission,  in  its  decision  on  the  application  of  James 
A.  Murray,  doing  business  under  the  name  and  style  of  the  Poca- 
telle  Water  Company,  to  increase  its  rates,  case  No.  F-1,  decided 
April  14,  1914,  required  that  the  water  oompany  make  certain 
improvements  and  extensions  of  its  system.  The  supreme  court 
of  our  state,  however,  in  its  opinion  on  appeal  by  the  water  com- 
pany from  the  decision  of  the  Commission,  said:  **As  before 
pointed  out,  we  are  of  the  opinion  that  it  is  not  demonstrated  upon 
the  record  in.  this  case  that  petitioner  has  any  valid,  existing 
franchise  from  the  city  of  Pocatello.  An  extension  of  the  syB» 
tem  cannot  be  ordered  unless  such  an  order  would  be  reasonable 
under  the  circumstanoes.  Under  such  circumstances  we  do  not 
think  that  an  order  for  the  extension  and  enlargement  of  the  plant 
ifi  reasonable,  and,  therefore,  hold  that  the  Commission  had  no 
authority  to  make  such  an  order."  Murray  v.  Public  Utilities 
Commission,  27  Idaho,  603,  P.U.R.1915F,  436,  150  Pac.  47. 

We  hold  that  it  is  not  wiliiin  the  province  of  this  Commission 
to  pass  upon  the  validity  of  the  water  company^s  franchise,  and, 
for  the  purposes  of  this  case,  we  do  not  consider  the  question  of 
franchise  to  be  material. 

The  Commission,  believing  that  capital  invested  in  public  util- 
ity property  within  our  state  should  be  protected  within  reason- 
able bounds,  and  having  in  mind  the  conditions  surrounding  the 
water  company,-  and  in  view  of  the  fact  that  negotiations  have 
heretofore  been  pending  for  the  purchase  of  said  i^tem  by  the 
city,  and  in  view  of  the  further  fact  that  the  water  company  has 
expressed  before  the  Commission  a  willingness  to  accept  a  fair 
and  reasonable  price  for  its  system,  suggested  to  the  city  that  it 
offer  the  water  company  the  sum  of  $290,000  ifor  its  system,  and 
to  the  water  oompany  that  it  accept  such  sum,  th^  Commission 
believing  such  amount  to  represent  a  f  Air  and  reasonable  value 
of  the  said  system  for  sale  purposes*  The  city  accepted  the  sug- 
gestion of  the  Commission,  and  made  the  offer,  which  offer  the 
water  company  has  rejected. 

The  Commission  finds :    First,  that  for  many  years  last  past 
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the  water  supply  and  system  of  the  Pocatello  Water  Company 
has  not  been,  and  is  not  now,  adequate  to  meet  the  neoessary  and 
reasonable  demands  of  the  city  of  Pocatello  and  its  inhabitants ; 

Second,  that  the  Pocatello  Water  C<Mnpany  has  not  for  many 
years  past,  and  is  not  now,  making  such  extensions  of  its  system 
as  have  been,  or  are  now,  warranted  by  the  growth  of  the  city  of 
Pocatello ; 

Third,  that  the  system  proposed  to  be  installed  by  the  city  is 
feasible  and  practicable,  and  will  furnish  to  the  city  and  its 
inhabitants  adequate  service. 

The  Commission,  therefore,  finds  that  the  present  and  future 
convenience  and  necessity  of  the  city  of  Pocatello  and  its  inhabi- 
tants reqmre  and  will  require  the  construction  and  operation  by 
said  city  of  a  waterworks  system  for  the  purpose  of  furnishing 
to  said  city  and  its  inhabitants  an  adequate  supply  of  water  for 
all  necessary  and  reasonable  demands  and  purposes,  and  that  a 
certificate  should  be  issued  by  this  Commission  permitting  and 
authorizing  said  city  to  construct,  own,  operate,  and  maintain  a 
complete  system  of  waterworks  for  the  purpose  above  mentioned, 
and — 

It  is  hereby  certified  that  the  present  and  future  public  con- 
venience and  necessity  require  and  will  require  that  the  city  of 
Pocatello  construct,  own,  operate,  and  maintain  a  waterworks 
system  for  the  purpose  of  furnishing  to  said  city  and  its  inhabi- 
tants an  adequate  supply  of  water  for  all  neoessary  and  rea- 
sonable demands  and  purposes. 

It  is  therefore  ordered  that  the  said  city  of  Pocatello  be,  and  it 
hereby  is,  granted  permission  to  construct,  own,  operate,  and 
maintain  such  waterworks  system  for  the  purposes  hereinbefore 
set  forth. 

It  is  further  ordered  that  said  city,  during  the  construction  of 
said  waterworks  system,  and  until  the  same  is  finally  completed, 
keep  a  detailed  and  accurate  account  of  all  expenditures  incident 
to  the  construction  of  the  same,  and  that  immediately  upon  the 
completion  of  such  waterworks  system,  it  file  with  the  Commis- 
sion its  account  and  report  thereon. 

It  is  further  ordered  that  said  city  file  with  the  Commission, 
at  least  ten  days  prior  to  commencing  the  operation  of  said  water- 
works system,  a  schedule  of  all  rates,  tolls,  rentals,  charges,  and 
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daflBifications  to  be  collected  or  enforced  by  it  in  the  city  of  Poca- 
tello,  together  with  all  rules,  regulations,  contracts,  privileges, 
and  facilities  which  in  any  manner  affect,  or  relate  to  such  rules, 
rates,  tolls,  rentals,  chafes,  and  classifications,  and  that,  before 
said  city  shall  receive  any  compensation  for  service  furnished  by 
it,  the  schedule  and  rules  aforesaid  shall  be  approved  by  the  Com- 
mission, and  a  certificate  of  such  approval  furnished  said  city. 

Behearing  denied  May  22, 1916. 


HililHOIS  PCBI/IG  UTIIilTIES   COMMISSION. 

V.  A.  McCLANAHAN 

V. 

TRI-COIJXTY  LIGHT  &  POWER  CO. 
[No.  3759.] 

Baie9-^Siea^rio*^Beasonahlene9S'^  Comparison  ^SimUari^  of  coh" 
ditione, 

1.  EHectric  rates  cannot  be  shown  to  be  excessive  merely  by  com- 
parison with  rates  in  another  viHage  having  three  times  the  popula- 
tion and  nine  times  the  consumption  and  revenues. 

Boies '^Sleetrie^  Minimum  JMl^  Amount  ^Roie  not  filed. 

2.  Bills  lor  electric  service  must  not  exceed  the  straight  rate  for 
the  actual  consumption,  where  a  minimum  rate  has  not  been  filed. 

Discrimination  «-  Rates  —  Electric  —  Maximum     demand  —  Increase 
and  decrease. 

3.  A  power-rate  regulation  of  an  electric  utility,  that  the  fixed  maxi- 
mum demand  shall  be  increased  to  the  demand  shown  by  subsequent 
motor  tests,  must  also  provide  for  a  decrease  if  shown. 

Setum '^  Operating    expense -^  Saving    in    transmission    lines    over 
steam  piant  •«•  Amortiaaiion  •«  Division  of  saving, 

4.  Hie  operating  saving  in  electric  transmission  lines  from  a  cen- 
tral station  over  superseded  steam  generating  plants  should  be  ap- 
plied first  to  the  amortization  of  the  steam  plants,  and  thereafter 
divided  between  the  utility  and  the  consumers. 

[February  10,  1916.] 

CoMPiaAiNT  by  V.  A.  McClanahan  that  the  electric  rates  in 
Viola  of  the  Tri-County  Light  &  Power  Company  are  unrea- 
sonable and  unfairly  discriminatory.  The  straight  rates  were 
found  not  to  be  excessive;  the  minimum  monthly  bill  was  held 
not  to  be  justified,  there  being  no  rate  filed  therefor,  and  it  was 
ordered  that  the  bill  should  not  exceed  the  actual  kilowatt-hour 

P.U.R.191«I), 


J 88  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

consumption  until  a  rate  is  filed ;  discriminations  in  a  power-mte 
regulation  providing  for  an  increase  in  the  fixed  maximum  de- 
mand but  not  for  a  decrease,  and  in  a  quantity  discount  block 
rate,  permitting  a  discriminatory  step  at  the  $50  point  in  the 
secondary  consumption,  were  ordered  corrected;  and  it  was 
recommended  that  the  manager  ceaae  his  discourteous  treatment 
of  patrons. 

Shaw,  Commissioner:  The  petitioner  herein,  Dr.  V.  A.  Mc- 
Clanahan,  a  resident  and  property  owner  in  the  village  of  Viola, 
county  of  Mercer,  under  date  of  April  14,  1915,  filed  a  formal 
complaint  with  this  Commission,  alleging  in  effect  that  unrea- 
sonable and  unfairly  discriminatory  rates  were  being  charged 
for  electric  service  in  the  said  village  of  Viola  by  the  respondent 
herein,  the  Tri-County  Light  &  Power  Company,  a  corporation 
and  public  utility  organized  and  existing  under  the  laws  of  the 
state  of  Illinois  and  engaged  in  the  general  business  of  render- 
ing electric  service  in  various  municipalities  scattered  through- 
out the  counties  of  Mercer,  Henry,  Knox,  and  Wairren, — prin- 
cipally in  the  county  of  Mercer. 

A  hearing  in  the  matter  was  held  in  Springfield  on  July  21,. 
1915.  Dr.  V.  A.  McClanahan  appeared  in  his  own  behalf,  and 
Ralph  D.  Stevenson,  as  attorney,  appeared  in  b^alf  of  the 
respondent.  Since  the  day  of  the  hearing,  a  full  investigation 
of  the  electric  situation  in  the  village  of  Viola  has  been  con- 
ducted by  representatives  of  the  Commission's  engineering  staff, 
together  with  a  thorough  examination  of  the  annual  reports  filed 
by  the  respondent  with  this  Commission. 

At  the  hearing,  the  petitioner  introduced  practical]^  no  evi- 
dence  in  support  of  his  ooutention  that  the  eleetrie  ratos  dtai^ed 
in  the  village  of  Viola  are  uni'easonable,  but  rested  his  case  upon 
the  further  investigation  of  the  Commission-  The  petitioner 
established  the  fact  that  the  electric  rates  in  the  said  village  of 
Viola  were  greater  than  electric  rates  for  similar  service  ren- 
dered by  the  same  company  in  two  or  three  neighboring  mu- 
nicipalities, and  based  the  claim  of  unfair  charges  in  the  village 
of  Viola  on  a  comparison  of  rates.  The  respondent  also  failed 
to  introduce  evidence  in  contradiction  to  the  allegations  of  the 
petitioner.  Attorney  for  the  respondent  explained  that  the  lower 
P.U.R.1916D. 
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itttes  in ^effect  in  two  or  three  oiihp  twelve  municipalities  served 
bj  tbe  reapondent  were  due  to  old  franchise  requirements  lately 
tasomed  hy  the  reepondeut  in  taking  over  the  buainess  of  these 
nmnimpalities.  The  petitioner  admitted  that  the  service  ];en- 
dered  by  the  respondcoit  in  the  said  village  ^f  Viola  is  quite  aatisr 
factory. 

The  Tri-County  Light  &  Power  Company  was.  orgfinized  under 
the  laws  of  the  state  of  Illinois.  The  corporation  at  present  is 
controlled  solely  by  the  Middle  West  Utilities  Company.  The 
control  was  established  by  the  purchase  of  stpok.  On  June  30, 
l&15y  the  total  par  value  of  the  respondent's  authorized  stock  wfis 
$1,500,000  and  the  total  outstanding  was  $340,000,  made  up  of 
$240,000  in  common  stock  and  $100,000  in  preferred  stock.  The 
total  authorized  funded  debt  on  tbia  date  was  $1,500,000,  of 
which  $433,000  was  outstanding,  $^33,000  was  first-mortgage 
6  per  cent  gold  bonds,  and  $200,000  was  five-year  6  per  cent  gold 
debenture  bonds.  The  respondent  reports  that  it  has  established 
BO  reserve  for  accrued  depreciation,  and  that  it  is  at  present 
operating  at  a  loss.  During  the  year  ending  June  30,  1914,  ^ 
dividend  of  3  per  cent  was  declared  upon  the  preferred  stock, 
and  during  the  year  ending  June  30,  1915,  no  dividends  what- 
soever were  declared.  The  territory  served  by  the  respondent 
includes  the  following  cities  and  villages  having  populations,  ac- 
cording to  the  1910  federal  census,  as  follows: 

Aledo 2,144  Ne*f  Boston 71S 

Alexis 829  No.  Henderson 200 

Alpha 358  Rio 899 

Jov    6ie  Sexton  .. ♦ 326 

KeitJisburg 1,515  Viola '. . .  760 

New  Windsor 660  WoodhuU   692 

The  property  at  present  owned  by  the  respondent  has  been 
secured  largely  through  the  purchase  and  consolidation  of  a  num- 
ber of  smaller  properties  which  previously  served  the  local  vil- 
lages and  which  were  located  therein.  Respondent's  general 
ofBces  are  located  in  the  village  of  Aledo,  and  the  principal  busi- 
ness of  the  company  is  transacted  from  this  office.  The  railroad 
service  to  the  other  portions  of  the  system  is  rather  inadequate, 
but  the  management  has  encountered  little  difficulty  on  this  ac- 
count. 
P.U.R.1916D. 
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The  respondent  at  present  purchaseB  energy  from  the  Edwards 
River  Power  Company,  whose  generating  station  is  loeated  along 
the  lines  of  the  Kock  Island  Southern  Railway  at  a  point  aboiat 
4  miles  north  of  the  Tillage  of  Gilchrist  The  power  atatiota 
of  the  Edwards  River  Power  Company  is  a  new  and  modem  sta- 
tion, and  is  used  principally  for  supplying  power  for  the  opera- 
tion of  the  interurban  lines  of  the  Rock  Island  Southern  System. 
The  purchased  current  is  delivered  to  the  respondent  at  the 
power  station,  and  is  transmitted  over  transmission  lines  running 
from  village  to  village.  These  transmission  lines  are  operated 
at  33,000  volts  from  the  power  station  to  the  village  of  Gilchrist, 
and  from  the  village  of  Gilchrist  west  to  the  village  of  Aledo, 
and  from  the  village  of  Gilchrist  east  to  the  village  of  Alpha, 
and  south  and  west  from  the  village  of  Alpha  to  the  villages 
of  Rio  and  Alexis.  At  the  village  of  Aledo  electricity  is  trans- 
formed to  6,600  volts,  for  the  purpose  of  supplying  the  villages 
of  Joy,  New  Boston,  Keithsburg,  and  Seaton.  From  the  sub- 
station at  the  village  of  Alpha  the  villages  of  New  Windsor,  Rio, 
and  Woodhull  are  supplied  at  2,300  volts,  through  circuits  operat- 
ing on  the  same  pole  lines  with  the  83,000-volt  circuits.  Rural 
service  is  rendered  along  the  lines  of  the  company  to  such  farmers 
as  desire  the  service  and  are  willing  to  conform  to  the  respond- 
ent's rules  and  regulations  regarding  such  service. 

The  respondent  depends  solely  for  its  supply  of  electrical  ener- 
gy upon  the  power  plant  of  the  Edwards  River  Power  Company. 
The  respondent  oa\ti9  a  number  of  power  plants  which  were 
formerly  used  for  supplying  electrical  service  in  several  of  the 
communities  above  enumerated,  but  none  of  these  power  plants 
is  at  present  maintained  in  condition  to  be  operated  or  to  serve 
as  a  stand-by  against  the  transmitted  power,  except  in  the  case 
of  the  villages  of  Aledo  and  Keithsburg,  where  the  respondent  is 
under  contract  to  pimip  the  city  water,  and  maintains  in  its  power 
plants  boilers  and  steam  pumps  which  can  be  used  for  this  water 
service  in  the  case  of  failure  of  the  electrical  supply  which  is 
used  regularly  for  pumping  purposes.  The  stations  at  the  vil- 
lages of  Aledo  and  Keithsburg,  however,  are  not  maintained  in 
such  condition  that  they  serve  as  a  stand-by  for  the  regular  elec- 
trical distribution  system. 

The  capacity  of  the  generating  stations  own :  d  by  the  respond- 
P.U.R.1916D. 
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ent,  and  which  formerly  served  as  a  source  of  local  service,  are 
as  follows : 

Aiedo  160  kUowatts 

Alexis    100 

Alpha 155 

Keithiburg   100 

Woodhull    90 


Total    696 


m 


The  respondent  has  repair  men  regularly  located  as  follows: 
Two  men  in  the  village  of  Aledo;  one  man  in  the  village  of 
Alexis;  one  man  in  the  village  of  Alpha;  one  man  in  the  vil- 
lage of  Keithsburg. 

Routine  repair  work  at  the  other  villages  is  performed  by 
emergency  men  who  are  located  in  these  villages,  and  who  are 
usually  familiar  with  electrical  apparatus  but  engaged  in  some 
other  pursuit.  In  case  of  severe  trouble  at  any  point  on  the 
system,  the  regular  repair  men  are  available  for  service.  The 
respondent  pays  its  emergency  men  a  small  regular  monthly 
salary  in  compensation  for  the  reading  of  meters  and  for  labor 
involved  in  small  routine  repair  work.  In  case  a  large  quantity 
of  work  is  required  from  these  men,  extra  payment  on  an  hourly 
basis  is  made.  In  practically  all  of  the  communities  served  by 
the  respondent,  except  the  village  of  Aledo,  the  monthly  collec- 
tions are  made  through  the  local  banks ;  otherwise,  the  respondent 
maintains  no  regular  place  of  business  in  these  conmiunities. 

In  addition  to  the  electrical  service  furnished,  the  respondent 
also  furnishes  steam-heating  service  in  the  village  of  Aledo.  This 
service  is  furnished  from  the  boilers  formerly  used  to  supply  the 
electrical  distribution  system  before  the  advent  of  transmitted 
power. 

A  careful  study  of  the  situation  reveals  that  the  respondent 
derives  gross  revenues  which  are  comparatively  little  in  excess 
of  actual  operating  expenses,  and  which  are  inadequate  to  meet 
a  reasonable  return  upon  a  fair  value  of  the  property,  plus  an 
adequate  annual  allowance  for  accruing  depreciation.  This  is 
true,  not  only  for  the  Tri-County  system  as  a  whole,  but  for  the 
village  of  Viola  in  particular.  Table  I.  and  table  II.  herein 
are  inserted  for  the  purpose  of  showing  the  extent  to  which  the 
village  of  Viola  contributes  to  the  respondent's  revenues. 

P.U.R.191«D. 
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TABLE  I— OPERATING  BEVENUES. 

Tri'County  Light  d  Power  Company, 
Year  Ending  June  30,  1915. 


MunJcipal 
UgbtiDff 

$2,838.62 
1,032.83 
300.00 
471.00* 
1,726.22 
290.46 
801.75 

Municipal 
Power 

Commercial 
Llgrhting 

Commercial 
Power 

$i;505:55 

1L52 

39.70 

19.60 

697.67 

Total  of   , 
Precediuff 

Aledo 

$1,900.00 
452.90 

$15,496.51 

.    4^16.75 

1,416.97 

2,086.35 

6,179.41 

1^53.14 

2,754.91 

248.88 

Q9a.37 

1,265.47 

1,592.95. 

3,009.82 

$21,740.68 

Alexis    

5314.00 

Alpha    

1,756.67 

Jov 

2,576.85 

Keithsburg 

New  Windsor  .... 

720.00 

8,223.30 
2,143.60 

New  Boston   

505.23 
16.66 

4,061.89 

No.  Henderson  x  . 

265.54 

Rio 

XX 

996.37 

Seaton   

2Ro.0()t 

680.00** 

668.67 

61.00 
84.34 
34.00 

1,611.47 

Viola   

2,357.29 

VVoodhuU    

764.80 

4,377.29 

*  street  lighting  Feb. — June,  1915,  incl.  Amount  here  shown  oo  annual 
basis. 

X  Electric  service  instituted  December,  1914. 

**  Street  lighting  Ang.  1914 — June,  1915,  ind.  Aaiount  here  shown  on 
annual  basis. 

XX  Street  lighting  July — Oct.  1914.     None  at  present. 

t  Street  lighting  Dec.*1914 — June,  1915,  incl.  Amount  herQ  shown  (m  an- 
nual basis. 

Ineluded  with  dties  are  rural  consumers  adjacent  thereta 

TABLE  II— OPERATING  REVENUES  PER  CAPITAL. 

Tri-County  Light  d  Power  Company. 
Year  Ending  June  30,  1915. 


Municipal 
.  Ligbtdng 

"1.32" 
1.27 

.84 

.01 
1.14 

.44 
1.12 

"!88 
.90 

.82 

Municipal 
Power 

Commercial 
Uffbting 

Commercial 
Power 

Total 

Aledo 

.84 
.52 

".48 

i!io 

7.22 
5.21 
3.96 
4.04 
3  42 
2.81 
3.84 
.83 
5.24 
3.90 
'2.09 
4.35 

.75 
.01 
.11 
.04 
.39 

V76 
.06 

.11 

.05 

10.13 

Alexis    

7  01 

Alpha  

Joy 

4.91 
4  90 

Keithsburg 

New  Win&or 

New  Boston   

No.  Henderson  *  .... 
Rio 

6.43 
3.25 
5  C.6 
.89 
5  24 

Seaton   

4.97 

Viola   

3  10 

Woodhull    

6.32 

•  Electric  service  instituted  December,  1914. 

It  seems  that  the  village  of  Viola,  in  proportion  to  its  popu* 

lation,  is  among  tlie  least  remunerative  of  the  municipalities 

served  by  the  respondent.     This  may  be  explained  partially  by 

the  fact  that  the  electric  business  in  the  said  village,  of  Yiola  is 

a  recent  innovation,  and  has  not  been  developed  fully.     The 

entire  Tri-County  system  as  at  present  operated  by  tl]^e  respondent 

is  in  a  new  developmental   stage.     During  this   development 
P.U.R.1916D. 
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period,  the  rates  now  charged  for  electxic  service  in  the  village 
of  Viola  do  not  appear  to  be  unreasonably  high.  Once  the  busi- 
ness is  established, .  further  investigation  may  show  the  present 
rates  to  be  excessive.  There  is  probably  much  truth  in  the  peti- 
tioner's statement  that,  were  the  electric  irates  in  the  village  of 
Viola  lower,  there  could  be  attached  considerably  more  business. 
[1]  In  regard  to  the  petitioner's  comparison  of  rates  between 
the  village  of  Viola  and  other  municipalities,  the  exact  extent 
of  the  variations  in  rates  is  shown  in  table  IIL 

TABLE  1II.-~C0MPARI60N  OF  BATES. 
Tri'Gounty  Light  d  Power  Company — Tu>elv0  Villapes. 


Aledo 

Alexis    

Alpha    

Joy    

Keithslmrsr 

New  Windsor  . . « . 

New  Boston   

North  Henderson 

Rio 

Beaton  

Viola 

WoodhuU   


General  Lighting  Rates. 


Net. 
(perkw.  hr.) 


14*  X 

14^ 

1H4  %rxd  7  •• 

14# 


14* 
10* 


Minimum  Bill. 


$1.00 

1.00 

1.00 

1.00 

1.00 

1.00.- 

1.00 
No  statement 

1.00 

1.00 
No  statement 

1.00. 


2.00 
1.50 


Rural  Service: 

a.  Company  owns  equipment 

b.  Consumer  owns  equipment   

*  Graduated  depending  upon  gross  monthly  bill. 

X  Eight  special  contracts. 

**  13i*  per  kw.  hr.  for  first  30  brs.  use  of  maximum  demand  per  month. 
Seven  cents  for  all  in  excess. 

XX  Rates  X  and  Y  are  practically  identical  except  lor  provision  as  to  mak- 
ing tests  of  the  maximum  demand  and  a  provision  regarding  furnishing  of 
lamp  renewals. 


The  petitioner  has  sought  to  draw  comparison  with  the  Aledo 
rate,  and  with  the  rates  at  the  villages  of  Alpha  and  New  Wind*- 
sor.  The  rate  at  the  village  of  Viola,  in  equity,  cajinot  be  eom- 
pared  with  the  rate  in  the  village  of  Aledo,— -a  municipality  of 
three  times  Viola's  population  and  of  nine  times  Viola's  con- 
sumption and  revenues.  The  question  of  the  adequacy  of  the 
rates  in  the  villages  of  Alpha  and  New  Windsor  is  not  before  the 
Comiaission  in  this.case.  The  Commission  finds  that  the  8trai«};ht 
rate  now  charged  by  the  respondent  for  electric  service  in  the 
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village  of  Viola  is  reasonable  and  fair  under  conditions  existing 
at  the  present  time. 

In  examining  the  situation  brought  before  it  by  the  case  at 
bar^  the  Commission  has  stumbled  upon  certain  pertinent  fea- 
tures pertaining  to  the  respondent,  which  are  subject  to  comment. 

[2]  The  respondent  has  not  filed  with  this  Commission  any 
rate  covering  minimum  monthly  bill  for  electric  service  rendered 
in  the  village  of  Viola,  although  the  petitioner  herein,  under 
oath,  at  the  hearing  of  the  case,  averred  that  $1  per  month  is 
the  minimum  charge.  Any  charge  made  as  a  minimum  monthly 
charge  in  the  said  village  of  Viola,  therefore,  is  not  in  compli- 
ance with  the  law  governing  the  filing  of  rates.  The  respondent, 
in  the  future,  shall  desist  from  rendering  minimum  monthly 
bills  which  are  in  excess  of  a  bill  determined  from  the  straight 
rate  on  a  kilowatt-hour  basis  of  consumption,  until  a  rate  gov- 
erning the  same  shall  be  properly  filed  and  justified  in  accordance 
with  the  terms  of  the  statute. 

Although  the  petitioner,  at  the  hearing  of  the  case,  expressed 
satisfaction  in  respect  to  the  general  service  rendered  by  the 
respondent  in  the  village  of  Viola,  considerable  reflection  was 
cast  upon  the  tactics  pursued  by  the  respondents'  general  man- 
ager. Investigation  discloses  that  such  a  complaint  is  not  with- 
out foundation.  The  Viola  public  is  entitled  to  courteous,  fair, 
and  square  treatment  from  every  representative  of  the  public 
utilities  operating  in  the  village. 

[3]  The  respondent  has  filed  a  power  rate,  eflFective  in  the 
village  of  Viola,  containing  the  following  clause:  "The  com- 
pany shall,  however,  have  the  right,  at  any  time  and  from  time 
to  time,  to  test  the  motor  or  motors  connected,  and  if  it  be  found 
upon  any  such  test  that  the  actual  maximum  demand  of  such 
motor  or  motors  exceeds  the  maximum  estimated  and  fixed,  as 
above  provided,  then  such  actual  maximum  demand  shall  be 
deemed  to  b^  the  maximum  demand  for  the  month  in  which  such 
test  is  made,  and  for  each  subsequent  month  thereafter,  until 
again  changed  by  another  test  under  the  provisions  hereof." 

This  clause  provides  for  an  increase  in  the  maximum  demand 

in  favor  of  the  respondent,  but  fails  to  provide  for  a  decrease 

in  the  maximum  demand  whenever  such  would  react  to  the  oon- 
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siimer's  advantage.  The  regulation  should  meet  the  situation 
squarely,  and  should  admit  of  both  increases  and  decreases. 

In  the  same  power  schedule,  the  respondent  has  a  quantity- 
discount  block  rate  which  permits  a  discriminatory  stop  at  the 
$50  point  in  the  secondary  consumption.  This  schedule  should 
be  supplanted  by  undiscriminatory  blocks  which  eliminate  all 
discriminatory  stops. 

Likewise,  the  respondent  has  filed  for  the  village  of  Aledo 
a  similar  quantity-discount  rate  schedule  which  contains  unfairly 
discriminatory  stops  for  any  biUs  in  excess  of  $2  per  month. 
An  equivalent  undiscriminatory  block  rate  is  considered  superior 
by  this  Commission. 

[4]  In  perusing  the  capital  account,  as  a  part  of  the  respond- 
eat's  annual  report,  it  is  discovered  that  more  than  two  thirds 
of  the  respondent's  investment  is  carried  as  ^^cost  of  plant  in 
lieu  of  plant  constructed.''  The  amount  involved  in  this  item  is 
in  excess  of  a  half  million  dollars.  This  capitalization,  pre- 
sumably, represents  the  cost  of  a  number  of  small  isolated  plants, 
with  property  and  business  rights,  recently  acquired  by  the  re- 
spondent. It  is  quite  doubtful  if  the  total  tangible  property 
possesses  an  actual  value  represented  by  such  capitalization.  The 
investment,  in  a  large  part,  is  inactive  in  so  far  as  it  represents 
a  number  of  small  purchased  plants  which  have  been  superseded 
by  an  electric  transmission  system. 

The  trend  of  development  among  electric  central  stations  is 
markedly  toward  the  extension  of  transmission  lines  into  the 
smaller  communities  of  the  state.  Undoubtedly,  great  benefits 
bave  accrued  from  such  developments.  Small  villages  and  ham- 
lets which  otherwise  could  never  look  forward  to  profitable  local 
electric  plants  are  served  with  modem  electricity  at  prices  which 
are  to  be  afforded  by  the  majority.  The  future  of  transmis- 
sion-line development  seems  very  rosy  indeed,  but  the  developers 
of  extensive  transmission  systems,  in  dreaming  of  the  future,  are 
prone  to  neglect  the  present.  Wrapt  in  the  possibilities  of  the 
next  generation,  the  promoters  of  electric  transmission  systems 
bave  purchased  many  existing  isolated  steam-generating  plants, 
for  the  double  purpose  of  eliminating  competition  of  present 
existence  and  of  securing  new  territory  which  may  prove  to  be 
a  fruitful  field  for  future  development.     It  is  a  fact  that,  in 
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general,  electrical  energy  may  be  purchased  far  more  economio- 
ally  at  a  large  oezitral  station  than  at  a  number  of  small  isolated 
plants ;  but  the  cost  of  conducting  the  central-station  energy  over 
long  distances,  and  the  inherent  losses  of  transmission,  are  inflxi- 
ential  items  of  no  mean  importance. 

The  question  of  whether  or  not  a  transmission  line  should  be 
extended  into  a  municipality  to  supplant  an  existing  and  ade- 
quate steam  generating  plant,  whether  in  the  abstract  or  in  the 
concrete,  is  not  in  the  least  a  complex  engineering  problem;  it 
is  a  question  whose  solution  usually  may  be  ascei4;ained  positively 
without  any  experimentation  of  an  actual  replacement.  In  any 
particular  problem  there  need  exist  no  doubt  whatsoever  as  to 
the  proprilsty  of  the  additional  capital  expenditures  which  are 
necessary  for  the  transmission  line.  In  a  given  locality,  where 
a  small  steam  station  may  be  in  service,  if  the  saving  in  operating 
expenses  is  insufficient  to  effect  the  additional  fixed  charges  of  a 
proposed  transmission  line,  plus  the  line  losses,  it  seems  obvious 
that  the  new  construction  could  not  be  justified  on  the  grounds 
of  economy  alone,  and,  corollary  thereto,  if  the  saving  in  operat- 
ing expenses  more  than  offsets  the  fixed  charges  on  a  proposed 
transmission  line,  it  does  not  seem  unreasonable  to  ask  that  any 
saving  effected  should  be  applied  first  to  the  amortization  of  the 
superseded  generating  equipment.  Once  the  old  generating 
equipment  has  been  amortized,  further  saving  could  be  divided 
between  earnings  to  the  utility,  on  the  one  hand,  and  reduced 
rates  of  charges  to  the  consumers,  on  the  other  hand. 

If  the  transmission  method  of  operating  electric  properties 
is  to  be  successful  ultimately,  the  lines  must  be  brought  to  sach 
a  degree  of  perfection  that  adequate  and  reliable  service  will  be 
rendered  without  recourse  to  a  large  number  of  small  local  re- 
serve plants.  The  burden  of  perfecting  the  details  of  successful 
transmission  lines  rests  with  the  utilities  which  advocate  the 
policy  of  extensive  transmission  systems. 

This  situation  is  somewhat  similar  to  the  situation  which  con- 
fronted the  Commission  in  the  Belleville  Electric  Case  (No. 
2237-B).  In  the  opinion  rendered  in  that  case  the  Commission 
stated :  "The  respondent  has  not  shown  wherein  the  consumers 
in  Belleville  have  received,  or  will  receive,  any  particular  benefit 
through  the  operation  of  the  contract  for  the  purchase  of  energy 
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from  the  East  St  Louis  Light  &  Power' Company.  So  far,  the 
cost  of  energy  under  the  contract  has  exceeded. the  probable  cost 
of  generation  in  the  former  manner.  Had  the  contract  been 
negotiated  with  a  view  of  securing  absolute  continuity  of  serv- 
ice over  duplicated  transmission  on  lines  fed  from  duplicate  (or 
reserve)  stations,  it  would  be  possible  to  retire  the  equipment 
still  in  service  in  the  Belleville  generating  station.  The  contract 
should  not  have  been  consummated,  unless  an  obvious  saving 
could  be  effected.  The  plea  that  probable  competition  affected 
the  decision  in  favor  of  purchased  power  seems  untenable,  inas- 
much as  a  new  company  would  have  had  considerable  trouble  in 
gaining  a  foothold  with  but  a  slight  advantage  in  production 
costs  over  the  respondent.  The  respondent,  nevertheless,  desires 
full  capitalization  of  the  present  value  of  the  generating  plant, 
which  is  neither  written  off  nor  amortized,  because  it  is  claimed 
to  be  used,  useful,  and  necessary  as  a  reserve.  It  is  difficult  to 
concede  fully  the  claim  for  the  value  of  the  generating  station, 
and,  at  the  same  time,  allow,  under  operating  disbursements,  a 
charge  for  purchased  energy,  which  is  sufficient  and  ample  to 
assure  continuous  service."  .  Belleville  v.  St.  Olair  County  Gas 
&  E.  Co.  P.U.R.1916B,  34. 

And:  "This  Commission  is  agreeable  to  the  amortization  of 
an  old  steam  plant,  over  any  reasonable  term  of  years,  in  which 
it  may  be  shown  that  the  new  transmission  system  will  effect  a 
saving  in  operating  costs  at  least  sufficient  to  equalize  the  present 
value  of  the  superseded  steam  plant.'' 

It  is  therefore  ordered  that,  for  the  reasons  given  hereinabove, 
this  case  (No,  3759)  be  and  the  same  is  hereby  dismissed,  with- 
out prejudice. 

It  is  further  ordered  that  the  Tri-County  light  &  Power  Com- 
pany, in  the  village  of  Viola,  desist  from  rendering  a  minimum 
bill  over  the  amount  represented  by  actual  kilowatt-hour  con- 
sumption, until  a  rate  for  such  minimum  bill  shall  have  been 
filed  with,  and  justified  before,  this  Commission  in  the  manner 
provided  by  statute. 

It  is  finally  ordered  that  the  Tri-Oounty  Light  &  Power  Com- 
pany file  revised  schedules  of  rates,  correcting  the  errors  and  dis- 
crepancies pointed  out  in  the  opinion  hereinabove. 
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By  order  of  the  Commission^  at  Springiield,  Illinois,  this  10th 
day  of  February,  1916. 

Note. — Electric  rates. 

The  establishment  of  electric  rates  has  also  been  considered  in 
the  following  cases: 

California. — Faulkner  ▼.  Ventura  County  Power  Co.  Case  N"o.  569, 
and  Brakey  v.  Ventura  County  Power  Co.  Case  No.  570,  Decision  No. 
3004,  Dec.  24,  1915,  order  directing  the  establishment  of  electric 
lighting  rates  recommended  by  the  engineers  of  the  Commission, 
and  estimated  to  produce  an  8  per  cent  return  upon  the  total  physi- 
cal valuation  of  the  utility  property  where  present  lighting  rates 
produced  a  much  larger  revenue  upon  their  proportion  of  the  invest- 
ment than  either  the  industrial  or  agricultural  power  departments 
of  the  company,  and  the  company  had  agreed  to  put  such  recom- 
mended rates  into  effect;  and  directing  that  the  company  adopt  the 
schedule  of  rates  effective  upon  the  Pacific  Light  &  Power  Corpora- 
lion's  system,  where  existing  power  rates  were  not  producing  a  fair 
return  from  many  power  installations  because  of  an  inadequate  min- 
imum charge  system,  and  it  was  deemed  advisable  to  reduce  the 
rates  for  power  under  a  proper  minimum  system  rather  than  make 
the  rate  commensurate  with  the  cost,  which  would  drive  away  many 
present  consumers,  and  the  company  had  filed  a  stipulation  that  if 
such  rates  were  satisfactory  to  the  Commission  it  would  not  request 
the  right  to  introduce  further  evidence. 

Re  Ukiah  City,  Decision  No.  3097,  Application  No.  1850,  Feb. 
14,  1916,  order  approving  a  new  schedule  of  municipal  electric  rates 
making  an  increase  to  only  one  consumer,  the  Ukiah  Water  &  Im- 
provement Company.  In  approving  the  rate  for  this  consumer,  the 
base  cost  of  energy  deliverable  to  the  distribution  system,  which  is  the 
schedule  rate  paid  by  the  city,  was  used,  with  the  additional  cost  of 
primary  distribution,  which  includes  a  proper  pro  rata  of  investment 
and  operating  expenses  of  switching  stations  and  primary  lines, 
and  an  amount  sufficient  to  cover  loss  in  local  primary  distribu- 
tion; rate  of  return  used  in  the  computation  of  investment  cost 
being  the  rate  of  interest  paid  by  the  city  on  bonds  sold  to  finance 
the  original  construction.  The  Commission  did  not  attempt  to  pro- 
rate the  line  serving  this  consumer  with  the  several  other  consumers 
using  the  same  line*,  but  made  use  of  the  local  cost  of  primary  dis- 
tribution for  the  whole  system.  Upon  the  above  computation,  pri- 
mary power  rates  applicable  to  primary  power  installation  in  excess 
of  50  h.  p.  were  fixed  at  70  cents  per  year  per  h.  p.  of  rated  motor 
capacity,  plus  energy  charge  of  1.17  cents  per  kw.  hr.  In  fixing  tliis 
rate,  the  Commission  stated  that  it  had  in  mind  the  desire  of  the 
city  to  render  service  at  this  time  without  profit,  and  that  the  con- 
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sumer  could  construct  a  line  to  obtain  service  elsewhere  at  a  rate 
lower  than  cost  to  the  city;  that  the  consumer  had  an  auxiliary 
sream  plant  which  tends  to  limit  the  value  of  the  service  when  com- 
pared with  the  cost  of  steam  operation,  and  also  that  the  rate  paid 
by  the  water  company  should  be  reflected  in  the  water  rates  paid  by 
the  inhabitants  of  the  city. 

Idaho,— Re  Potlatch  Electric  Co.  Case  No.  141,  Order  No.  317, 
Jan.  15,  1916,  order  approving  schedule  of  electric  rates  upon  the 
establishment  of  a  new  business  so  that  it  may  be  ascertained  by  ex- 
perience whether  such  rates  are  reasonable. 

Illinois, — Joliet  &  E.  Traction  Co.  v.  Chicago  &  Interurban  Trac- 
tion Co.  No.  3245,  Nov.  24,  1915,  complaint  against  excessive  rates 
charged  for  electric  power  dismissed  upon  the  filing  and  approval 
of  an  agreement  between  the  parties  providing  for  the  furnishing 
of  electric  power. 

Re  Jo  Daviess  County  Mut.  Teleph.  Co.  No.  3450,  Dec.  2,  1915, 
order  authorizing  increase  of  rates  to  nonstockholders  of  a  mutual 
company  from  $12  per  year  to  $13.50  per  year  where  the  company 
does  not  desire  profit  upon  its  business,  and  such  rates  would  about 
meet  operating  expenses. 

Re  Lincobi  Water  &  Light  Co.  No.  4519,  Jan.  6,  1916,  order  au- 
thorizing utility  to  add  to  its  schedule  of  electric  rates  a  provision 
in  reference  to  the  method  of  measuring  the  active  connected  load 
of  eleemosynary  institutions,  where  such  additions  were  for  tem- 
yoTETy  use  only,  pending  a  determination  of  reasonable  rates  for  the 
city  of  Lincoln  as  a  whole. 

Re  Public  Service  Co.  No.  4665,  Feb.  10,  1916,  order  approving 
standard  contract  rider  covering  limited  hour  electric  service  for  ice 
making  in  sixty-two  communities  served,  upon  condition  that  the 
company  shall  render  similar  service  at  the  same  rates  and  without 
discrimination  to  other  consumers  than  those  engaged  in  the  busi- 
ness of  ice  manufacture,  in  case  such  other  consumers  are  engaged 
in  a  business  having  characteristics  as  regard  electrical  consumption 
and  use,  similar  to  those  of  ice  manufacture,  and  in  case  such  con- 
sumers are  able  to  meet  the  terms  and  conditions  specified;  no  in- 
vestigation having  been  made,  the  Commission  reserved  the  right 
to  make  further  investigation  and  to  cancel  any  contract  made  in 
accordance  with  the  rate  provided,  after  investigation  and  hearing. 

Re  Illinois  Public  Service  Co.  No.  4676,  Feb.  17,  1916,  order  ap- 
proving without  prejudice  a  schedule  of  electric  light  rates  for  Rush- 
ville  identical  with  rates  at  present  in  effect  except  for  the  elim- 
ination of  a  meter  rental  charge,  and  the  reduction  in  rates  to  many 
long  hour  consumers  who  use  electric  service  and  the  classification 
of  opticmal  lighting  service. 

Re  Franklin  Coal  &  Coke  Co.  No.  4680,  Feb.  17,  1916,  order 
approving  reduced  schedule  of  rates  for  electric  service  in  Royaltou 
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pending  further  order  from  the  Commission  to  be  made  after  a  de- 
cision of  the  present  controversy  between  the  village  of  Boyalton  and 
the  utility  (docket  case  No.  4219). 

Re  Central  Illinois  Electric  Co.  No.  4689,  Feb.  17, 1916,  order  ap- 
proving without  prejudice  schedule  of  commercial  lighting  rates  for 
electric  service  in  lUiopolis  which  will  effect  a  reduction  to  all  con- 
sumers who  use  electric  service  under  the  classification  of  com- 
mercial lighting,  and  will  remove  an  objectionable  charge  of  $1  per 
year  for  meter  rent. 

Re  Rockford  Electric  Co.  No.  4712,  March  10,  1916,  order  tem- 
porarily authorizing  revised  schedule  in  Rockford  pending  a  hear- 
ing and  further  order. 

Re  Elgin  Merchants  Light  Co.  No.  4702,  March  10,  1916,  order 
temporarily  authorizing  schedule  of  electric  light  and  power  rates 
in  Elgin  pending  a  hearing  and  further  order. 

Re  Tri-County  Light  &  P.  Co.  No.  4790,  March,  16,  1916,  order 
approving  without  prejudice  a  schedule  of  electric  light  rates  in 
Viola  providing  for  a  minimum  charge  of  $1  per  month. 

Re  Central  Illinois  Public  Service  Co.  No.  4781,  March  22,  1916, 
order  temporarily  approving  schedule  of  electric  service  rates  for 
JerseyviUe. 

Re  La  Harpe  Electric  Light  &  P.  Co.  No.  4675,  March  23,  1916, 
order  approving  revised  schedules  for  residence  lighting  service, 
business  lighting  service,  and  power  service  in  the  village  of  La 
Harpe,  and  providing  for  the  minimum  bill. 

Re  Public  Service  Co.  No.  4679,  March  30,  1916,  order  vacating 
suspension  order  No.  4679,  and  approving  without  prejudice  a  pro- 
posed schedule  of  electric  rates  for  the  village  of  Saint  Anne,  it  ap- 
pearing that  twenty-four-hour  service  was  now  being  given,  and  the 
proposed  rates  were  approved  by  the  authorities  of  the  village. 

Optional  schedules  of  electric  rates  have  been  approved  by  the 
Illinois  Commission,  without  prejudice,  in  the  following  cases,  upon 
condition  that  the  utility  post  notices  in  its  oflSce  that  such  sched- 
ules were  optional: 

Re  Central  Illinois  Public  Service  Co.  No.  4473,  Dec.  16,  1915; 
Re  Central  Illinois  Public  Service  Co.  No.  4623,  Jan.  27,  1916; 
Re  Central  Illinois  Public  Service  Co.  No.  4677,  Feb.  17,  1916. 

In  the  following  cases  the  Illinois  Commission  has  approved  sched- 
ules of  electric  lighting  and  power  rates,  without  investigation,  but 
subject  to  possible  future  action  by  the  Commission : 

Re  Mattoon,  No.  4652,  Feb.  3,  1916 ;  Re  Illinois  Public  Service 
Co.  No.  4681,  Feb.  17,  1916 ;  Re  Richmond  Electric  Co.  No.  4687, 
Feb.  17,  1916;  Re  Nashville  Electric  Light  Co.  No.  4690,  Feb.  17, 
1916;  Re  Mound  City  Light  &  Water  Co.  No.  4666,  Feb.  17,  1916; 
Re  New  Holland  Light  &  P.  Co.  No.  4704,  March  10,  1916;  Re 
Public  Service  Co.  No.  4640,  March  10,  1916;  Central 'Illinois 
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Public  Service  Co.  No.  4786,  March  16,  1916;  Re  Central  Illinois 
Public  Service  Co.  No.  4674,  March  23,  1916. 

In  State  Public  Utilities  Commission  v.  Commonwealth  Edison 
Co.  No.  4558,  Jan.  27,  1916,  a  revised  electric-rate  schedule  was  au- 
thorized, which  resulted  in  a  decrease  of  bilLs  of  delinquent  customers, 
permitted  users  of  both  light  and  power  to  increase  the  ratio  of 
power,  and  reduced  the  estimated  ma^mum  demand  for  power  in- 
stallations to  10-horse  power.  The  determination  of  the  maximum 
demand  of  a  power  installation  of  less  than  lO-horae  power  by  meas- 
urement or  by  estimate  at  the  company^s  option  w^  permitted  with- 
out regard  to  its  equity,  it  appearing  from  the  record  that,  under  the 
existing  state  of  the  electrical  art,  the  company  prqposes  to  base  all 
rate  for  small  installations  upon  estimates  without  discrimination. 
The  sum  of  separately  measured  lighting  and  power  consumption  for 
the  month  was  permitted  to  be  taken  as  the  customers^  maximum 
demand  for  any  month  without  regard  to  the  equity  of  the  practice, 
it  appearing  from  the  record  that  coincident  measurement  of  maxi- 
mum demand  cannot  be  made  except  at  prohibitive  cost. 

Indiana.— Re  Martinsville  Gas  &  E.  Co.  No.  1925,  Dec.  3,  1915, 
order  approving  supplemental  rates  as  shown  in  schedule  K,  which . 
are  a  substantial  reduction  to  consumers  using  large  motor  units. 
Various  typographical  errors  in  the  foregoing  order  were  amended  by 
order  dated  December  23,  1915. 

Re  Vernon  Hydro-Electric  Co.  No.  1968,  Dec.  23,  1915,  order 
approving  supplement  P.  S.  C.  I.  No.  1,  providing  for  a  reduction 
in  schedule  of  rates  for  electric  light  and  power  to  one  kilowatt 
hour  (1,000)  watts, 8  cents. 

Re  Richmond^  No.  1967,  Feb.  3,  1916,  order  approving  additional 
power  rates  for  Richmond  and  vicinity,  upon  condition  that  such 
rates  will  be  optional  with  consumer. 

Re  Public  Utilities  Co.  of  Evansville,  No.  1947,  Feb.  23,  1916, 
order  modifying  previous  order  to  provide  for  a  minimum  power 
rate  of  $.50  per  horse  power  in  Winslow. 

South  Bend  v.  Indiana  &  M.  Electric  Co.  Nos.  643  and  659,  Feb. 
23,  1916,  order  approving  schedule  of  electric  rates  for  South  Bend 
and  Elkhart  as  stipulated  between  the  parties,  and  further  finding 
that  the  rates  heretofore  charged  in  such  cities  were  discriminatory, 
unjust,  and  unreasonable. 

Hancock  v.  Continental  Utilities  Co.  No.  2020,  March  1,  1916, 
order  approving  schedule  of  electric  light  and  power  rates  agreed  on 
by  the  consumers  and  the  utility.  These  rates  provided  that  all  elec- 
tric current  consumed  by  the  operation  of  picture-show  machines, 
fans,  and  musical  apparatus  shall  be  settled  for  by  the  consumer  un- 
der the  schedule  of  rates  for  power  service. 

New  Castle  v.  Interstate  Public  Service  Co.  No.  314,  order  estab- 
lishing schedule  of  rates  for  electricity  in  New  Castle  in  accordance. 
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with  an  agreement  made  by  a  committee  representing  the  common 
council  of  the  city  of  New  Castle  and  the  utility. 

In  the  following  cases  the  Indiana  Commission  has  approved  re- 
duced schedules  of  electric  rates : 

Re  Rochester  Electric  Light,  Heat  &  P.  Co.  No.  886,  Dec.  10, 
1915;  Re  Huntingburg  Light  &  P.  Co.  No.  1934,  Dec.  23,  1915; 
Re  Indiana  R.  &  Light  Co.  No.  1994,  Dec.  23,  1915;  Re  Indiana 
Utilities  Co.  No.  1529,  Dec.  23,  1915 ;  Re  Winamac,  No.  1600,  Feb. 
23,  1916;  Re  Auburn,  No.  2129,  March  10,  1916. 

Nebraska, — ^Re  Lincoln  Traction  Co.  Application  No.  2262,  Dec. 
31,  1915,  rate  charged  light  department  by  railway  department  of 
utility  for  electricity  reduced  from  2^  cents  per  kilowatt  hour  to 
2J  cents  per  kilowatt  hour. 

New  York,  First  District— Be  New  York  Edison  Co.  Re  United 
Electric  Light  &  P.  Co.  Case  Nos.  1958,  1968,  Oct.  15,  1915,  charge 
of  $24  per  kilowatt  of  maximum  demand  for  breakdown  service, 
covering  without  further  cost  the  current  consumed  up  to  that 
amount  at  standard  rates,  held  not  to  be  unreasonable  where  all 
but  about  8  per  cent  of  the  charge  is  used  up  in  the  current 
consumed. 

New  York,  Second  District— Re  Wellsville,  No.  El-7,  Sept.  1, 
1915,  authority  granted  to  revise  service  classification  No.  1,  effective 
September  1,  1915,  reducing  the  rates  for  electric  light  for  the 
consumption  of  the  first  150  kilowatt  hours  per  month. 

Re  Standard  Light,  Heat  &  P.  Co.  No.  El-8,  Oct.  19,  1915,  order 
authorizing  block  rates  for  electric  current  furnished  for  lighting 
factories. 

One  Hundred  Customers  v.  Municipal  Gas  Co.  amended  order, 
Case  No.  1636,  Nov.  30,  1915,  minimum  charge  of  75  cents  a  month 
for  electricity  in  lieu  of  former  order  establishing  minimum  charge 
of  $9  a  year  on  condition  that  the  company  refund  the  amount 
collected  in  excess  of  $9. 

Re  Paul  Smith's  E.  L.,  Power  &  R.  Co.  No.-El-9,  Dec.  10,  1916, 
order  amending  electric  rate  schedule  by  establishing  a  metered  rate 
of  14.5  cents  for  small  household  power  and  heating  service. 

Re  Northern  Westchester  Lighting  Co.  No.  El-10,  Feb.  23,  1916, 
order  approving  a  new  service  classification  available  for  light  and 
power  consumption  in  cases  where  the  installation  totals  600  kilo- 
watts to  800  kilowatts  and  over  on  a  basis  of  a  three-year  contract  at 
the  rates  and  conditions  specified  in  the  application. 

Rhode  Island, — The  Rhode  Island  Commission  has  approved  sched- 
ules and  revisions  of  electric  light  and  power  rates  in  the  following 
cases: 

Re  Westerly  Light  &  P.  Co.  No.  233,  Dec.  1,  1915 ;  Re  Westerly 
Light  &  P.  Co.  No.  241,  Dec.  29,  1915;  Re  Blackstone  Valley 
Gas  &  E.  Co.  No.  244,  Jan.  26,  1916;  Re  Narragansett  Electric 
Lighting  Co.  No.  249,  March  1,  1916;  Re  Bristol  Countv  Gas  & 
P.U.R.1916D, 
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E.  Co.  No.  247,  March  1,  1916;  Re  Narragansett  Electric  Lighting 
Co.  Xo.  245,  Jan.  26,  1916;  Re  East  Greenwich  Electric  Co.  No. 
248,  March  1, 1916;  Re  East  Greenwich  Electric  Co.  No.  253,  March 
29,  1916;  Re  Bristol  County  Gas  &  E.  Co.  No.  252,  March  29, 
1916;  Re  Narragansett  Electric  Lighting  Co.  No.  261,  March  29, 
1916, 
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H.  NELSON  JACKSON 
CENTRAL  TELEPHONE  COMPANY  et  al. 

[No.  464.] 

IHMcrimination'^BateS'^ Telephone'^ Deviation  from  tariff. 

1.  A  telephone  oompany  must  amend  its  published  tariff  or  comply 
with  a  provision  to  collect  6  cents  in  addition  to  the  through  toll  on 
messages  oyer  two  lines,  although  the  call  originates  from  a  subscriber 
who  pays  for  exchange  service. 

Rales  —  Telephones  -*  Contract  -*  Jfeeessitv  of  fling  tariff, 

2.  A  telephone  rate  cannot  be  fixed  by  a  special  contract  instead 
of  by  filing  a  tariff,  although  the  seryice  is  given  under  exceptional 
conditions. 

[April  3,  1916.] 

CoMPLAnTT  by  H.  Nelson  Jackson  that  the  Central  Telephone 
Company  does  not  keep  its  line  to  the  petitioner  in  repair  or  give 
adequate  service,  that  the  rate  for  a  toll  call  from  Providence 
Island  to  Burlington  be  fixed  at  15  cents  according  to  a  contract, 
and  that  the  rate  of  25  cents  charged  by  the  New  England  Com- 
pany from  Burlington  to  Providence  Island  be  reduced  to  15 
cents.  It  was  found  that  there  was  a  contract  as  to  exchange 
rates  but  none  as  to  toll  rates,  and  the  Central  Telephone  Com- 
pany was  ordered  to  file  a  tariff  of  exchange  rates  in  accordance 
with  the  contract ;  to  obey  the  toll  tariff  to  collect  5  cents  in  addi- 
tion to  the  through  toll  of  20  cents  on  messages  over  lines  of 
both  companies  or  to  amend  the  tariff;  and  to  repair  the  line 
and  give  proper  service.  The  complaint  as  to  the  "New  England 
Company  was  dismissed,  the  charge  for  toll  messages  originating 
over  its  line  being  reasonable. 

Appearances:     S.  Hollister  Jackson  for  petitioner;    W.  B. 
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McFeeters  for  Central  Telephone  Company ;  Matt  B.  Jones  for 
New  England  Telephone  &  Telegraph  Company. 

By  the  Commission:  This  is  a  petition  of  H.  Nelson  Jack- 
son of  Burlington  alleging  that  he  entered  into  a  contract  with 
the  Central  Telephone  Company  whereby  said  company  agreed 
to  build  and  maintain  a  telephone  line  and  telephone  service  from 
the  house  of  the  petitioner  on  Providence  Island,  in  Grand  Isle 
county,  to  the  central  office  of  the  company;  that  the  petitioner 
agreed  to  pay  the  cost  of  construction  of  said  line,  and  the  neces- 
sary submarine  cable,  from  the  pole  line  of  the  company  upon 
the  highway  jiearest  Providence  Island,  and  to  pay  for  service 
at  the  rate  of  $20  a  year,  and  the  further  sum  of  $4  a  year  for 
each  mile  of  line  maintained  by  the  company  beyond  1  mile  from 
said  central  office;  that  the  company  promised  and  agreed  to 
furnish  adequate  service  and  to  handle  all  telephr)ne  calls  from 
said  island  to  the  city  of  Burlington  at  the  rate  of  15  cents  per 
call  of  three  minutes  or  less  duration;  that  thereupon  the  com- 
pany installed  a  telephone  and  the  petitioner  paid  the  company 
$209.70  for  the  wires,  cables,  and  connections  between  his  house 
and  the  line  of  the  company  on  the  highway  nearest  the  island ; 
that  said  payment  was  made  and  the  connection  put  in  opera- 
tion by  October  21,  1911.  The  petition  further  alleges  that  the 
service  has  not  been  adequate;  that  it  is  impossible  to  converse 
over  said  line  most  of  the  time;  that  the  service  of  the  f^ntral 
office  has  been  inferior,  inadequate,  and  unsatisfactory ;  that  the 
company  has  been  charging  the  petitioner  20  cents  a  call  for  all 
calls  between  Providence  Island  and  Burlington,  instead  of  15* 
cents,  as  promised  and  agreed  upon  prior  to  the  installation  of 
the  petitioner's  station,  and  that  the  company  does  not  keep  said 
line  in  repair  as  it  agreed.  The  petition  further  alleges  upon 
information  and  belief  that  said  20-cent  rate  from  the  petitioner's 
station  to  Burlington  is  dictated  by  the  New  England  Telephone 
&  Telegraph  Company,  and  that  the  New  England  company 
charges  the  petitioner  25  cents  for  all  three-minute  calls  or  less 
from  Burlington  to  his  station  on  Providence  Island,  and  that 
therefore  the  petitioner  makes  the  New  England  company  a  party 
that  the  reasonableness  of  said  rate  may  be  inquired  into. 

The  prayer  of  the  petition  is  that  the  Commission  order  the 

Central  Telephone  Company  to  provide  adequate  service  to  and 
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fi^m  the  petiti'oneT's  station  on  Providence  Island  and  at  the 
company's  central  office;  that  the  rate  for  a  toll  call  from  Provi- 
dence Island  to  Burlington  te  fixed  at  15  cents,  as  agreed  upon 
between  the  petitioner  and  the  Central  company  prior  to  the 
installation  of  the  petitioner's  station,  and  that  the  rate  of  25 
cents  charged  by  the  New  England  company  from  Burlington  to 
Providence  Island  be  reduced  to  15  cents. 

The  Central  Telephone  Company  filed  an  answer  setting  forth 
that  it  is  engaged  in  the  business  of  furnishing  telephone  service 
in  the  counties  of  Chittenden  and  Grand  Isle;  that  in  1910  it 
entered  into  a  contract  with  the  petitioner,  agreeing  to  furnish 
him  telephone  scfrvice  at  his  house  on  Providence  Island,  in  Grand 
Isle  county ;  that  said  contract  provided  that  the  company  should 
install,  build,  and  maintain  a  grounded  line  from  its  central  st.a- 
tion  at  Grand  Isle  to  that  point  on  its  established  lines  nearest 
said  Providence  Island ;  that  it  would  construct  for  the  petitioner 
a  connecting  line  of  like  character  from  his  house  on  said  island 
to  said  point  last  mentioned,  this  connecting  line  to  be  paid  for 
by  the  petitioner  and  to  be  maintained  by  him ;  that  the  petitioner 
agreed  to  pay  for  the  construction  of  said  connecting  line,  to 
maintain  same,  and  pay  for  the  whole  service  annually  the  sum 
of  $20  for  the  first  mile  of  line  from  said  Grand  Isle  exchange, 
and  the  additional  sum  of  $4  for  each  mile  of  line  maintained  fey 
the  telephone  company  beyond  1  mile  from  said  Grand  Isle  ex- 
change ;  that  there  was  never  any  agreement  to  handle  telephone 
calls  from  Providence  Island  to  the  city  of  Burlington  at  the  rate 
of  15  cents  a  call  for  three  minutes;  that  the  service  furnished 
the  petitioner  was  the  service  provided  for  by  the  contract ;  that 
the  lines  for  which  the  company  is  responsible  have  been  kept  in 
repair,  and  that  the  rate  for  said  service  is  reasonable;  that  the 
Central  company  is  boimd  by  a  contract  with  the  New  England 
Telephone  &  Tel^raph  Company,  which  contract  provides  in 
relation  to  the  interchange  of  toll  business  as  follows :  "Upon  all 
other  communications  passing  over  the  lines  of  both  parties  a 
through  toll,  based  upon  the  regular  tariff  schedule  of  the  first 
party,  shall  be  made  and  divided  between  the  parties  hereto  pro 
rata  according  to  the  air-line  distance  of  each  party  between  the 
point  of  transfer  and  points  of  origin  and  destination ;  provided, 
howevier,  that  upon  communications  between  points  on  the  lines 
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of  the  first  party  and  stations  of  the  second  party  in  Orand  Isle 
county  the  second  parties  shall  receive  the  sum  of  5  cents  in 
addition  to  their  pro  rata  share  of  the  toll  above  provided,  which 
sum  shall  be  added  to  the  through  toll,  and,  in  case  of  messages 
originating  at  points  on  the  lines  of  the  first  party,  shall  be  col- 
lected of  its  customers  by  the  first  party  for  the  second  party's 
benefit." 

It  is  further  averred  in  the  answer  that  the  toll  charges  made 
by  the  Central  Telephone  Company  against  the  petitioner  have 
been  made  in  accordance  with  said  contract  between  the  Central 
and  New  England  companies,  and  that  the  seeming  differences 
in  rates  between  calls  originating  in  Burlington  and  those  origi- 
nating at  Providence  Island  is  because  of  the  fact  that  the  Cen- 
tral Telephone  Company  does  not  take  advantage  of  its  right  to 
charge  the  additional  5  cents  mentioned  in  said  contract  when 
the  call  originates  on  its  own  line  from  one  of  its  subscribers 
who  is  paying  regularly  for  exchange  service. 

The  New  England  company  filed  an  answer  setting  forth  that 
it  is  engaged  in  furnishing  telephone  service  with  a  central  office 
at  Burlington,  and  with  toll  lines  running  to  various  parts  of  the 
state  of  Vermont ;  that  on  July  8,  1903,  it  entered  into  a  contract 
with  Charles  H.  Weed  and  B.  W.  Abbey,  who  were  then  doing 
business  as  copartners  under  the  name  of  the  Central  Telephone 
Company,  which  contract  was  assigned  on  January  4,  1906,  to 
the  Central  Telephone  Company,  a  corporation;  that  said  con- 
tract provides  for  a  connection  between  the  lines  of  the  New 
England  company  and  the  Central  company  for  the  interchange 
of  toll  business ;  that  said  contract,  among  other  things,  contains 
the  clause  set  forth  by  the  quotation  from  said  contract  in  the 
answer  of  the  Central  Telephone  Company;  that  the  telephone 
station  of  the  petitioner  upon  Providence  Island  is  connected 
with  the  Grand  Island  exchange  of  the  Central  company;  that 
under  the  regular  rate  schedule  of  the  New  England  company  on 
file  with  this  Commission,  the  toll  rate  established  between  ex- 
changes which  are  more  than  15  or  less  than  25  miles  apart,  air- 
line distance,  is  20  cents ;  that  said  Grand  Isle  exchange  of  the 
Central  company  is  distant  approximately  17^  miles,  air  line, 
from  the  exchange  of  the  New  England  company  in  Burlingt#n; 
that  the  regular  toll  rate  established  for  communication  between 
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said  exchanges  i9  20  cents ;  that  the  line  mileage  distance  between 
said  Grand  Isle  exchange  and  the  Burlington  exchange  of  the 
!N'ew  England  company  is  32  miles ;  that  by  reason  of  the  terms 
of  the  contract  between  them,  the  New  England  company  collects 
upon  all  communications  originating  at  its  Burlington  exchange 
for  points  on  the  lines  of  the  Central  company  in  Grand  Isle 
county  the  sum  of  5  cents  in  addition  to  said  regular  through  toll, 
which  sum  the  New  England  company  pays  over  in  full  to  the 
Central  company,  having  itself  no  interest  therein ;  that  the  New 
England  company  has  no  knowledge  as  to  whether  the  Central 
company  collected  said  additional  sum  of  5  cents  upon  communi- 
cations originating  on  the  lines  of  the  latter  company  in  Grand 
Isle  county;  that  if  a  discrepancy  in  the  amount  of  charge  be- 
tween communications  originating  at  the  Grand  Isle  exchange 
of  the  Central  company  and  communications  originating  at  the 
Burlington  exchange  of  the  New  England  company  exists,  it  is 
because  of  the  failure  of  the  Central  company  to  collect  said  5 
cents  charge  upon  communications  originating  on  its  lines  in 
Grand  Isle  county  as  provided  in  said  contract,  over  which  the 
New  England  company  has  no  control. 

Upon  due  notice  thereof,  a  hearing  was  had  at  the  time  and 
place  and  with  the  appearances  above  noted. 

The  Central  Telephone  Company  was  originally  owned  by  one 
Charles  H.  Weed  and  one  B.  W.  Abbey,  and  was  operated  by 
them  as  a  copartnership.  At  some  time  after  July  8,  1903,  and 
prior  to  January  4,  1906,  a  corporation  called  the  Central  Tele- 
phone Company  was  organized,  which  acquired  the  plant  and 
assets  and  succeeded  to  the  business  of  the  copartnership.  Since 
prior  to  said  July  8,  1903,  a  telephone  business,  including  an 
exchange  at  the  village  of  Grand  Isle,  has  been  operated  in  Grand 
Isle  county,  at  first  by  said  copartnership  and  afterward  by  said 
corporation.  The  New  England  Telephone  &  Telegraph  Com-  ^ 
pany  is  a  corporation  which  has  been  since  prior  to  July  8,  1903, 
and  now  is  doing  a  telephone  business  in  Vermont,  including 
an  exchange  at  the  city  of  Burlington.  Said  Burlington  and 
Grand  Isle  exchanges  are  17^  miles  apart  by  air  line.  On  July 
8,  1903,  the  New  England  company  entered  into  a  written  con- 
tract with  the  Central  Telephone  Company,  then  a  copartnership 

as  aforesaid,  which  contained,  among  other  things,  the  clause 
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hereinbefore  quoted  from  the  answer  of  the  Central  company. 
This  contract  was  effective  between  said  copartnership  and  the 
New  England  company  until  January  4,  1906.  On  that  date 
the  contract  was  assigned  by  the  copartnership  to  the  corporation 
known  as  the  Central  Telephone  Company,  to  which  assignment 
the  New  England  company  assented.  Said  contract  has  been 
effective  between  said  corporation  and  the  New. England  company 
ever  since. 

In  1909,  the  New  England  company  filed  with  this  Commis- 
sion its  tariff  containing  the  toll  rates  between  its  Vermont  ex- 
changes and  between  said  exchanges  and  the  exchanges  of  inde- 
pendent companies,  including  those  of  the  Central  Telephone 
Company.  This  tariff,  which  has  not  been  modified  in  that 
respect,  specifies  a  toll  rate  of  20  cents  with  an  added  other  line 
charge  of  5  cents  between  the  New  England  company's  Burling- 
ton exchange  and  the  Grand  Isle  exchange  of  the  Central  com- 
pany. This  other  line  charge  is  the  charge  of  6  cents  specified 
in  the  clause  of  the  contract  above  quoted. 

On  February  1,  1910,  the  Cei  tral  company  filed  with  this 
Commission  a  tariff  of  toll  rates,  which  has  been  in  effect  ever 
since.  The  following  provision,  which  covers  the  toll  rate  be- 
tween said  Burlington  exchange  and  said  Grand  Isle  exchange, 
is  incorporated  in  said  tariff:  "Messages  from  other  points  with- 
in the  territory  of  the  Central  Telephone  Company  to  be  routed 
via  New  England  Telephone  &  Telegraph  Company  lines  and 
to  be  governed  by  their  rates." 

On  April  22,  1910,  the  Central  company  filed  a  tariff  of  ex- 
change rates,  and  on  June  5, 1915,  filed  another  tariff  of  exchange 
rates  effective  July  1,  1915,  which  canceled  the  former  tariff  in 
so  far  as  it  applied  to  the  Grand  Isle  exchange.  Neither  of  these 
tariffs  contained  any  rate,  rule,  or  regulation  which  in  any  way 
resembled  the  terms,  conditions,  or  rate  provided  for  by  the  con- 
tract between  the  petitioner  and  the  Central  company,  which  is 
hereinafter  described. 

In  the  year  1910  Charles  H.  Weed  was  general  manager  of 
the  Central  company.  Some  time  during  the  summer  of  that  year 
the  Central  company  through  Weed,  and  the  petitioner,  entered 
into  a  written  contract  for  the  furnishing  of  service  to  the  peti- 
tioner at  his  residence  on  Providence  Island  from  the  Grand  Isle 
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exchange  of  the  Central  company.  An  original  of  this  contract 
was  drawn  and  executed,  no  copy  thereof  being  made.  This 
original  was  kept  by  Weed.  It  was  not  produced  at  the  hearing, 
and  the  explanation  was  that  it  had  been  lost  prior  to  the  bring- 
ing of  this  petition.  There  was  a  wide  divergence  between  the 
efvidence  of  the  petitioner  and  that  of  the  Central  company  as  to 
the  terms  of  the  contract,  the  evidence  of  each  tending  to  show 
the  terms  to  be  as  set  forth  by  them  respectively  in  the  petition 
and  the  answer  of  the  company. 

We  find  that  a  written  contract  was  entered  into  between  the 
petitioner  and  the  Central  company  in  the  sunmieir  of  1911, 
This  contract  provided  that  the  company  was  to  construct  at  the 
petitioner's  expense  a  grounded  line,  including  necessary  sub- 
marine cable,  from  his  residence  on  Providence  Island  to  the 
company's  nearest  established  line;  that  the  company  was  to 
maintain  said  line  and  cable  when  constructed,  and  furnish 
grounded  line  exchange  service  from  said  Grand  Isle  exchange 
for  the  sum  of  $20  a  year,  and  $4  a  year  additional  for  each 
mile  of  line  maintained  by  the  company  beyond  1  mile  from  said 
Grand  Isle  exchange.  The  contract  contained  nothing  relating 
to  toll  rates.  There  w^as  a  conversation  between  the  petitioner 
and  Weed  at  the  time  of  the  execution  of  the  contract  in  which 
the  petitioner  was  informed  that  the  toll  rate  between  his  resi- 
dence and  Burlington  was  15  cents,  which  was  not,  nor  ever  had 
been,  the  fact.  This  line  frotu  the  petitioner's  residence  to  the 
nearest  established  line  of  the  company  was  built  and  connected 
with  said  established  line,  and  service  commenced  from  the  Grand 
Isle  exchange  by  August  16,  1911,  all  in  accordance  with  the 
terms  of  the  contract.  On  December  7,  1911,  the  petitioner 
paid  the  company  $209.78  as  cost  of  construction  in  accordance 
with  the  terms  of  the  contract. 

Service  continued  until  some  time  in  the  latter  part  of  1915, 
when  it  failed  because  of  some  fault  in  that  part  of  the  line  which 
was  constructed  under  said  contract.  Up  to  the  time  of  this 
failure  that  part  of  the  line  had  been  maintained  and  kept  in 
repair  after  a  fashion  by  the  company.  The  petitioner  called 
upon  the  company  to  remedy  this  last  failure,  and  the  company 
declined,  claiming  that  this  was  iot  the  petitioner  to  do  under 
the  contract     The  petitioner  has  had  no  service:  since.     During 
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the  time  the  petitioner  had  service,  it  was  not  altogether  satis- 
factory or  adequate  because  of  the  cross  talk  and  noise  usually 
attendant  upon  grounded  lines  from  induction,  and  because  of 
occasional  defects  in  the  line  itself.  These  defects  were  shown 
by  tests  to  have  been  on  that  part  of  the  line  constructed  under 
the  contract. 

[1]  From  August  16,  1911,  until  April  1,  1918,  the  Central 
company  charged  and  collected  from  the  petitioner  at  the  rate 
of  15  cents  for  three-minute  toll  calls  from  his  station  on  the 
Grand  Isle  exchange  to  Burlington,  a  clear  deviation  of  5  cents 
from  the  published  toll  tariff  of  20  cents,  and  also  an  omission 
of  the  5-cent  other  line  charge  provided  therein.  Since  April 
1,  1913,  the  Central  company  has  charged  and  collected  of  the 
petitioner  20  cents  for  these  toll  calls,  but  has  omitted  the  5-K^nt 
other  line  charge.  The  explanation  of  the  omission  of  the  other 
line  charge  provided  for  by  the  tariff  was  that  it  is  not  charged 
or  collected  on  toll  calls  originating  at  any  of  its  subscribers' 
stations.  Such  a  practice  is  a  deviation  from  the  published 
tariff,  and  the  tariff  should  be  amended  to  conform  to  the  prac- 
tice if  it  is  to  continue.  The  explanation  of  the  departure  from 
the  20-cent  toll  charge  for  the  period  from  August  15,  1911,  to 
April  1,  1913,  was  that  it  was  an  error  on  the  part  of  the  com- 
pany. 

[2]  The  tariffs  of  the  company  containing  the  rates  for  ex- 
change service  make  no  rule  or  specification  concerning  the  limit 
of  distance  from  its  exchanges  to  which  such  service  will  be  fur- 
nished without  extra  charge,  or  concerning  the  amount  of  extra 
charge  for  the  service  beyond  such  limit.  Though  the  conditions 
under  which  exchange  service  has  been  furnished  the  petitioner 
may  be  exceptional,  the  fixing  of  the  rate  therefor  by  special  con- 
tract, instead  of  by  filing  tariffs  applicable  to  that  and  similar 
situations,  will  not  be  countenanced  by  this  Commission.  The 
dispute  as  to  the  terms  of  the  contract  in  the  present  case  illus- 
trates a  common  result  of  the  practice.  The  ISTew  England  com- 
pany has  charged  and  collected  the  20-cent  toll  charge  and  the 
5-cent  other  line  charge  on  toll  messages  from  its  Burlington 
exchange  to  the  petitioner's  station  on  the  Grand  Isle  exchange, 
in  accordance  with  its  published  tariffs,  excepting  on  a  very  few 
occasions  when  errors  were  made  by  its  operators.     This  toll  rate 

P.U.R.1916D. 


JACK80N  ▼.  CENTRAL  TKLEPH.  CO.  211 

is  uniform  with  the  toll  rates  of  the  New  England  company, 
which  are  effective  throughout  its  territory.  We  have  decided 
in  a  former  case  (Ee  Addison  &  P.  Teleph.  Co.  14  Biennial  Re- 
port, p,  272)  that  this  toll  rate  is  reasonable,  and  we  now  see  no 
reason  for  changing  that  decision.  Consequently,  we  find  that 
the  rate  between  said  Burlington  and  Grand  Isle  exchanges,  as 
published  in  the  New  England  company's  tariff,  is  reasonable, 
and  that  the  allegatums  of  the  petition  whidi  challenge  said  rate 
are  not  sustained  by  the  evidence. 

The  only  question  in  the  case  involving  the  New  England  com- 
pany was  the  reasonableness  of  this  toll  rate. 

ORDER. 

The  Central  Telephone  Company  is  ordered  forthwith  to  re- 
pair and  place  in  good  and  adequate  condition,  and  to  hereafter 
80  maintain,  the  petitioner's  telephone  station  at  Providence 
Island  and  all  the  line,  cable,  and  connections  connecting  said 
station  with  said  company's  Grand  Isle  exchange,  and  to  here- 
after furnish  good  and  adequate  grounded  line  service  to  the 
petitioner  under  the  rules  and  regulations,  and  at  the  rates  speci- 
fied in  tiie  tariff  hereinafter  ordered  to  be  filed  by  said  company 
with  this  Commission. 

The  Central  Telephone  Company  is  further  ordered  forthwith 
to  prepare  and  file  with  this  Commission  a  new  tariff,  or  a  sup- 
plement to  its  existing  tariff,  containing  rules,  regulations,  and 
the  rate  applicable  to  the  exchange  service  herein  ordered  to  be 
furnished  to  the  petitioner,  which  said  rules  and  regulations  shall 
not  vary  from  and  which  said  rate  shall  not  exceed  the  terms, 
conditions,  and  rate  found  by  the  forgoing  report  to  be  con- 
tained in  the  contract  between  said  company  and  the  petitioner. 
The  Central  Telephone  Company,  if  it  continues  the  practice 
of  not  charging  and  collecting  the  other  line  charge  of  5  cents 
on  toll  messages  originating  at  its  subscribers'  stations,  is  forth- 
with ordered  to  file  a  new  toll  tariff  or  a  supplement  to  its  existing 
toll  tariff,  specifying  that  said  other  line  charge  of  6  cents  will  not 
be  collected  on  toll  messages  originating  at  its  subscribers'  sta- 
tions. 

It  is  further  ordered  that  the  New  England  Telephone  & 
Telegraph  Company  be  hence  dismissed,  with  its  costs. 

Public  Service  Commission  of  Vermont,  Robert  C.  Bacon,  Wm. 
R.  Warner,  and  Walter  A*  Button. 
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WISCONSIN"  TELEPHONE  COMPANY 

V. 

EAILROAD  COMMISSION  OF  WISCONSIN  et  al. 

(_  Wis.  — ,  L.RA.  — ,  —,  156  N.  W.  614.) 

C&nBtitfuHonal    law^PoUoe    power  ^  Ph^siaU    eQnn€c€Um    of  tele- 
phonea. 

1.  A  statute  (Wisconsin  Laws  1911,  §§  1,  2,  chap.  546)  providing 
for  the  physical  connection  of  telephone  systenu  is,  when  oonstrued 
as  not  permitting  physical  connection  where  it  would  result  in  substan- 
tial loss  to  either  of  the  companies,  a  proper  exercise  of  the  police 
power. 

Orders  —  Burden  of  proof  in  action  to  avoid* 

2.  Under  {  1797m70,  Wis.  Stat.  1913,  one  seeking  to  have  an  order 
of  the  Commission  declared  void  has  the  burden  of  showing  by  clear 
and  satisfactory  evidence  that  it  is  unreasonable  or  unlawful. 

Service  —  Telephones  —  Physical  connection. 

3.  A  finding  that  public  oonvenienoe  and  neoesaity  required  physi- 
cal connection  between  two  telephone  systems  haying  local  exchanges  in 
a  city  of  30,000  inhabitants  was  sustained  where  there  were  frequent 
calls  over  the  toll  lines  of  each  company  for  local  subscribers  of  the 
other,  the  calls  for  one  month  amoimting  to  $6,000  lor  one  company  and 
about  $4,500  for  the  other ;  the  average  waiting  tine  of  patrons,  due  to 
want  of  physical  connection,  being  one-half  hour,  and  there  being  1,786 
subscribers  to  the  local  exchange  of  one  company  and  3,082  to  the  ex- 
change of  the  other  and  only  561  who  were  subscribers  to  both. 

Service '^  Telephones -^  Physical  connection '^  PuhUo  necessity, 

4.  The  word  '^necessity"  in  a  statute  (Wis.  Laws  1911,  chap.  546, 
{{  1,  2)  requiring  physical  connection  of  telephones  when  required  by 
public  convenience  and  necessity  means  a  strong  or  urgent  need,  and 
not  something  that  is  indispensable. 

Orders -^  Review  by  court '^  Test  by  trial. 

5.  An  order  of  the  Wisconsin  Commission  directing  physical  con- 
nection between  telephones,  and  prescribing  the  compensation  to  be  paid 
for  services  rendered  by  the  utilities,  will  not  be  interfered  with  by  the 
court  upon  conflicting  opinion  evidence  as  to  its  probable  detrimental 
effect  before  there  has  been  an  actual  trial,  especially  as  the  Commission 
could  revise  the  order  at  any  time,  and  such  orders  would  be  reviewable 
by  the  courts. 

Service  ^  Power  of  Commission -^  Physical  connection  of  telephones 
—  Cwnpensation . 

6.  An  order  which  directs  physical  connection  of  telephones  over 
the  objection  that  it  will  destroy  the  local  business  of  one  of  the  com- 
panies, and  which  prescribes  the  compensation  to  be  paid  for  the  extra 
service  for  the  purpose  of  removing  any  inducement  on  the  part  of  sub- 
scribers to  quit  and  become  patrons  of  the  rival  company,  rather  than  to 
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provide  for  the  loss  of  business  caused  by  the  connection,  is  not  in  ex- 
cess of  the  power  of  the  Commission  to  prescribe  "terms  and  conditions" 
upon  which  physical  connections  shall  be  made. 
Constiiutional    Jaw  ^Police    power -^  Physloal    connection    of    tele- 
phonea"^  Irreparable  injnry^' 

7.  The  term  "irreparable  injury"  used  in  Wis.  Laws  1911,  chap. 
646,  §§  1,  2,  forbidding  physical  connection  between  competing  telephone 
systems  Whese  irreparable  injury  will  recruit,  means  such  as  would  de- 
priTe  the  utility  of  the  beuQftcial  use  of  its  property,  and  not  a  mere 
financial  loss,  and  as  so  construed  is  a  proper  exercise  of  the  police 
power. 

Eminent   domain -^  Physical   connection   of   telephones  ^  Taking   of 
property  —  Compensation. 

8.  An  order  directing  i^yeical  connection  of  competiBg  telephone 
systems  is  not  a  taking  of  property  without  compensation,  where  the 
patron  is  required  to  pay  the  regular  toll  charge  and  also  an  additional 
charge  for  the  additional  service. 

(Timlin,  J.,  concurs  in  result.) 
[February  22,  1916.] 

Appeal  by  plaintiff  from  a  judgment  of  the  OiTcnit  Court  of 
Dane  County,  E.  Ray  Stevens,  Judge,  in  favor  of  defendant,  in 
an  action  to  have  an  order  of  the  Railroad  Commission  declared 
void;  affirmed. 

Appearances :  Miller,  Mack,  &  Fairchild  for  appellant ;  Frank 
Winter,  W.  C.  Owen,  Attorney  General,  and  Walter  Drew, 
Deputy  Attorney  General,  for  respondents. 

Statement  by  Barnes,  J. : 

The  appellant,  Wisconsin  Telephopo  Company,  owns  and  oper- 
ates and  for  many  years  last  past  has  owned  and  operated  a  local 
telephone  exchange  in  the  city  of  La  Crosse.  It  also  operates 
long-distance  toll  lines,  which  reach  most  of  the  populous  centers 
in  the  state,  and  it  has  made  contract  arrangements  for  connec- 
tions with  local  toll  lines  where  it  deemed  it  advantageous  to  do 
so.  It  is  controlled  by  the  American  Telephone  &  Telegraph 
Company,  and  has  telephone  connections  which  reach  out  ov«r 
the  United  States  and  Canada  and  is  part. of  what  is  conunonly 
known  as  the  "Bell  System."  The  defendant  La  Crosse  Tele- 
phone Company  also  owns  and  operates  and  for  many  years  last 
past  has  operated  a  local  telephone  exchange  in  the  city  of  La 
Crosse.  It  also  owns  and  operates  toll  lines  in  the  vidoiity  of 
La  Crosse  and  connects  with  the  Tri-State  Company  over  whose 
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lines  it  is  able  to  reach  St.  Paul  and  points  beyond.  Both  com- 
panies have  connections  with  three  local  toll  lines,  popularly 
known  ajB  the  "Teasdale/'  "Kneen,"  and  "Gavney^'  systemfi.  The 
plaintiff's  exchange  in  La  Crosse  is  the  oldest  in  point  of  time. 
The  plant  of  the  La  Crosse  Telephone  Company  was  installed  by 
residents  of  the  city  of  La  Crosse  because  there  waa  dissatisfac- 
tion with  the  manner  in  which  the  appellant  carried  on  its  busi- 
ness. 

The  long-distance  service  afforded  by  the  Bell  company  was 
nation  wide,  and  in  fact  international,  while  that  of  the  La  Crosse 
Company  was  confined  to  a  restricted  area  in  the  vicinity  of  the 
city.  The  Bell  company  did  not  deem  it  to  be  for  its  interest 
to  establish  a  physical  connection  with  the  plant  of  the  La  Crosse 
company.  A  local  subscriber  of  that  company  could  not  use  his 
phone  in  talking  with  anyone  who  had  to  be  reached  over  the 
Bell  lines,  but  would  have  to  go  to  a  booth  or  place  where  a  Bell 
telephone  was  installed.  It  is  also  claimed  that  as  to  one  of  the 
local  toll  lines  referred  to,  some  of  those  served  by  it  could  not 
reach  parties  served  exclusively  by  the  Bell  wires.  This  is 
denied  by  counsel  for  appellant,  and  we  have  found  it  difficult 
to  ascertain  from  the  record  just  what  the  fact  is.  Each  of  the 
companies  maintained  a  telephone  of  the  other  in  its  exchange, 
so  that  if  there  was  a  long-distance  call  over  the  Bell  wires  for  a 
subscriber  of  the  La  Crosse  company,  the  central  office  of  that 
company  was  advised  of  that  fact  by  telephone  and  in  turn  noti- 
fied its  subscriber.  This  arrangement  and  method  of  doing  busi- 
ness was  reciprocal. 

By  chapter  546,  §  1797m4,  Laws  of  1911,  physical  connection 
was  required  to  be  made  between  telephone  systems  whenever  the 
public  convenience  and  necessity  required  such  connection,  and 
it  would  not  result  in  irreparable  injury  to  the  owners  or  users 
of  these  facilities  nor  in  substantial  detriment  to  the  service. 
After  the  passage  of  this  act  the  appellant  persisted  in  its  refusal 
to  make  the  physical  connection,  and  Frank  Winter,  a  citizen  of 
La  Crosse  and  a  subscriber  of  the  local  telephone  company,  com- 
menced a  proceeding  before  the  Railroad  Commission,  which 
was  charged  with  the  administration  of  the  statute,  to  compel  the 
appellant  to  do  its  part  toward  making  the  connection.  The 
hearing  on  Mr.  Winter's  petition  resulted  in  an  order  directing 
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that  the  connection  asked  for  be  made.  The  plaintiff  brought 
this  action  to  have  this  order  declared  void.  The  circuit  court 
sustained  the  Commission  and  dismissed  the  complaint  Plain- 
tiff appeals. 

Barnes,  J.,  delivered  the  opinion  of  the  court: 

[1]  Sections  1  and  2  of  chapter  546,  Laws  of  1911,  read  as 
follows: 

"Every  public  utility,  and  every  person,  association  or  corpora- 
tion having  conduits,  subways,  poles  or  other  equipment  on,  over 
or  under  any  street  or  highway,  shall  for  a  reasonable  compensa- 
tion, permit  the  use  of  the  same  by  any  public  utility,  whenever 
public  convenience  and  necessity  require  such  use,  and  such  use 
will  not  result  in  irreparable  injury  to  the  owner  or  other  users 
of  such  equipment,  nor  in  any  substantial  detriment  to  the  service 
to  be  rendered  by  such  owners  or  other  users,  and  every  utility 
for  the  conveyance  of  telephone  messages  shall  permit  a  physical 
connection  or  connections  to  be  made,  and  telephone  service  to 
be  furnished,  between  any  telephone  system  operated  by  it,  and 
the  telephone  toll  line  operated  by  another  such  public  utility, 
or  between  its  toll  line  and  the  telephone  system  of  another  such 
public  utility,  or  between  its  toll  line  and  the  toll  line  of  another 
such  public  utility,  or  between  its  telephone  system  and  the  tele- 
phone system  of  another  such  public  utility,  whenever  public  con- 
venience and  necessity  require  such  physical  connection  or  con- 
nections, and  such  physical  connection  or  connections  will  not 
result  in  irreparable  injury  to  the  owners  or  other  users  of  the 
facilities  of  such  public  utilities,  nor  in  any  substantial  detriment 
to  the  service  to  be  rendered  by  such  public  utilities.  The  term 
'physical  connection,'  as  used  in  this  section,  shall  mean  such 
number  of  trunk  lines  or  complete  wire  circuits  and  connections 
as  may  be  required  to  furnish  reasonably  adequate  telephone  serv- 
ice between  such  piiblic  utilities. 

"In  case  of  failure  to  agree  upon  such  use  or  the  conditions  or 
compensation  for  such  use,  or  in  case  of  failure  to  agree  upon 
such  physical  connection  or  connections,  or  the  terms  and  condi- 
tions upon  which  the  same  shall  be  made,  any  public  utility  or 
any  person,  association  or  corporation  interested  may  apply  to 
the  commission,  and  if  after  investigation  the  commission  shall 

ascertain  that  public  convenience  and  necessity  require  such  use 
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or  such  physical  connection  or  connectiona,  and  that  ...  .  such 
use  or  such  physical  connection  or  connections  would  not  result 
in  irreparable  injury  to  the  owner  or  other  users  of  such  equip- 
ment or  of  the  facilities  of  such  public  utilities,  nor  in  any  sub- 
stantial detriment  to  the  service  to  be  rendered  by  such  owner 
or  such  public  utilities  or  other  users  of  such  equipment  or  facili- 
ties, it  shall  by  order  direct  that  such  use  be  permitted  and 
prescribe  reasonable  conditions  and  compensation  for  such  joint 
use,  and  that  such  physical  connection  or  connections  be  made, 
and  determine  how  and  within  what  time  such  connection  or 
connections  shall  be  made,  and  by  whom  the  expense  of  making 
and  maintaining  such  connection  or  connections  shall  be  paid." 

The  statute  involved  covers  two  distinct  subjects.  The  first 
provision  relates  to  the  use  by  a  stranger  of  conduits,  subways, 
poles,  and  other  equipment  located  in  streets  and  highways  and 
owned  by  some  other  person,  firm,  or  corporation.  Under  the 
statute,  such  use  must  be  permitted  where  public  convenience 
and  necessity  require  it,  and  where  it  will  not  result  in  irrepara- 
ble injury  to  the  owner  or  other  users  of  the  equipment,  subject 
to  the  condition  that  a  reasonable  compensation  must  be  paid  for 
such  use. 

The  second  provision  relates  to  the  matter  of  physical  connec- 
tion between  telephone  exchanges,  and  differs  from  the  first  in 
one  important  particular  at  least,  in  that  it  provides  for  no  com- 
pensation for  the  taking  or  the  use  of  the  facilities  of  one  tele- 
phone company  by  another,  if  any  such  thing  is  contemplated. 
Three  conditions  must  coexist  before  a  physical  connection  is 
required:  Public  necessity  and  convenience  must  demand  the 
connection ;  such  connection  must  not  result  in  irreparable  injury 
to  the  owners  or  users  of  the  facilities  of  the  companies  that  would 
be  affected;  and  the  connection  must  not  result  in  substantial 
detriment  to  the  service. 

As  we  read  the  decision  of  the  Railroad  Commission,  it  con- 
strued the  law  as  not  permitting  physical  connection  where  it 
would  result  in  substantial  loss  to  either  of  the  companies  in- 
volved. This  is  not  said  in  so  many  words,  but  it  is  a  fairly 
deducible  conclusion  from  the  language  used.  So  construed  and 
applied,  there  is  at  the  present  day  little  room  for  asserting  that 

the  legislation  is  not  a  legitimate  exorcise  of  the  police  power 
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vested  in  the  legislatnTe.  As  facts  the  Commission  foimd:  (1) 
That  public  convenience  and  necessity  required  that  the  connec- 
tion be  made;  (2)  that  such  connection  would  not  result  in  any 
substantial  detriment  to  the  service  of  either  company;  and  (3) 
that  such  connection  could  be  so  made  as  not  to  result  in  ir- 
reparable injury  or  in  fact  in  any  injury  to  either  of  the  utilities 
involved.  The  cotirt  sustained  the  order  of  the  Commission, 
but  appears  to  have  reached  the  conclusion  that  the  order  was 
right  on  a  difFerent  ground,  or  at  least  an  additional  one,  from 
that  on  which  the  Commission  based  its  decision.  The  opinion 
of  the  court  would  indicate  that  it  entertained  the  view  that 
although  a  part  of  plaintiff's  property  was  talcen  without  com- 
pensation, and  although  the  application  of  the  statute  might 
result  in  greatly  depreciating  ihe  value  of  its  local  exchange  at 
La  Crosse,  still  it  was  a  valid  exercise  of  the  police  power. 

The  plaintiff  argues:  (1)  That  public  necessity  and  conven- 
ience did  not  require  a  physical  connection  in  this  instance,  and 
that  the  finding  to  the  contrary  has  no  sufficient  support  in  the 
evidence  and  is  against  the  testimony  offered;  (2)  that  the  order 
will  result  in  irreparable  injury  to  it  in  at  least  four  particulars : 

(a)  It  will  practically  destroy  its  local  exchange  at  La  Crosse ; 

(b)  it  will  divert  toll  business  to  La  Crosse,  which  plaintiff  now 
receives  over  independent  lines  with  which  it  is  connected,  to 
the  local  company;  (c)  it  will  enable  the  local  company  to  divert 
unprofitable  outgoing  toll  business  from  its  own  lines  to  those  of 
the  plaintiff;  (d)  it  will  enable  the  local  company  to  ascertain 
what  toll  lines  of  the  plaintiff  in  the  vicinity  of  La  Crosse  are 
profitable,  and  result  in  duplication;  (3)  that  the  order  and 
statute  violate  plaintiff's  constitutional  rights,  in  that  they  take 
its  property  without  due  process  of  law  and  without  compensa- 
tion, and  deny  to  it  the  equal  protection  of  the  laws. 

[S!-4]  If  the  contention  is  correct  that  the  finding  of  conven- 
ience and  necessity  should  not  be  permitted  to  stand,  it  is  decisive 
of  the  case,  and  no  other  question  need  be  considered.  The  ques- 
tion raised  is  one  of  fact,  and  the  plaintiff  has  against  it  the 
conclusion  reached  by  the  Commission,  which  has  also  received 
the  sanction  of  the  trial  court.  The  burden  rested  on  the  plaintiff 
in  the  lower  court  to  show  by  clear  and  satisfactory  evidence  that 
the  determination  of  the  Railroad  Commission  was  unreasonable 
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or  unlawful.  Section  I797ni70,  Stats.  At  the  cijae  of  the  hear- 
ing before  the  Commission  there  were  1,786  subscribers  to  the 
local  exchange  of  the  plaintiff  at  La  Crosse,  and  3,082  subscribers 
to  the  exchange  of  the  local  company.  Included  in  these  figures 
are  561  users  who  were  subscribers  to  both  exchanges.  Under 
conditions  that  existed,  where  there  was  a  pall  over  the  Bell  toll 
line  for  a  resident  of  La  Crosse  who  was  a  subscriber  to  the 
exchange  of  the  local  company,  but  not  to  that  of  the  plaintiff, 
an  operator  in  the  local  company's  office  was  notified  of  such 
call  by  telephone.  The  operator  then  notified  its  subscriber  of 
the  call,  and  such  subscriber  could  respond  only  by  going  to  a 
Bell  station  or  to  a  place  where  a  Bell  phone  was  in  use.  In  the 
meantime  the  toll  line  might  be  pre-empted  by  other  users,  and 
considerable  delay  caused  to  the  person  who  was  obliged  to  wait. 
There  was  testimony  tending  to  show  that  the  average  waiting 
time  was  half  an  hour.  Delay  and  inconvenience  also  no  doubt 
often  occurred  to  the  person  calling  who  desired  to  talk  with  a 
party  at  La  Crosse.  If  the  caller's  place  of  business  was 
equipped  with  a  Bell  telephone,  and  the  caller  in  the  meantime 
could  proceed  with  his  usual  work,  the  inconvenience  might  not 
be  great ;  but  if  made  from  some  station  removed  from  his  place 
of  business,  it  might  be  very  considerable.  There  can  be  no 
doubt  that  this  method  of  doing  business  was  unsatisfactory,  be- 
cause of  inconvenience  to  the  party  called  and  often  to  the  caller 
on  account  of  delay  in  securing  a  connection  after  the  lapse  of 
time  that  would  be  necessary  in  order  to  enable  the  party  called 
to  reach  a  Bell  phone.  The  same  situation  arose  where  a  sub- 
scriber to  the  local  exchange  of  the  plaintiff  who  was  not  a 
subscriber  to  the  local  exchange  of  the  La  Crosse  Telephone  Com- 
pany desired  to  use  the  toll  lines  of  the  latter  company  or  its 
connections  at  points  not  served  by  the  toll  lines  of  the  plaintiff. 
La  Crosse  is  a  city  of  about  30,000  inhabitants,  and  it  is  probable 
that  many  persons  had  occasion  to  use  the  toll  lines  of  one  or  both 
companies  whose  convenience  might  in  some  degree  at  least  be 
promoted  by  the  physical  connection  asked  for.  Be  this  as  it 
may,  there  were  over  1,200  subscribers  to  the  exchange  of  the 
plaintiff,  and  more  than  2,500  subscribers  to  that  of  the  local 
company  whose  convenience  might  well  demand  that  the  connec- 
tion be  made.     It  is  no  doubt  true  that  not  all  of  these  sub- 
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seribers  used  the  toll  lines,  and  that  some  of  them  seldom  used 
them.  But  the  Commission  found  that  the  toll  calls  for  one 
month  amounted  to  $6,000  for  the  Bell  line,  and  to  about  $4,500 
for  the  local  system,  so  that  it  is  apparent  that  the  toll  lines  are 
liberally  patronized.  The  inconvenience  in  sending  outgoing 
messages  would  be  practically  the  same  for  residents  of  La  Crosse 
aa  the  receiving  of  incoming  ones. 

The  number  of  people  who  would  be  affected  by  the  connection 
sought  is  by  no  means  insignificant.  It  is  large  enough  so  that 
if  the  connection  is  a  matter  of  convenience  and  necessity,  it  is 
also  a  matter  of  public  convenience  and  necessity.  About  the 
oonnection  being  a  convenience  there  can  be  no  doubt.  This, 
however,  is  not  sufficient,  because  it  must  also  be  a  necessity. 
The  words  are  not  synonymous,  and  effect  must  be  given  both. 
The  word  "convenience"  is  much  broader  and  more  inclusive  than 
the  word  "necessity."  Most  things  that  are  necessities  are  also 
conveniences,  but  not  all  conveniences  are  necessities.  If  we 
r^ard  the  word  "necessity"  as  meaning  something  that  is  indis- 
pensable, it  could  not  be  said  that  the  connection  ordered  in  the 
present  case  was  a  "necessity."  But  if  such  a  definition  were 
adopted  it  would  leave  the  law  so  that  it  would  be  a  thing  of 
ornament  rather  than  of  use,  because  it  is  improbable  that  a 
situation  would  arise  where  it  could  be  said  that  a  physical  con- 
nection between  telephone  lines  was  indispensable  to  the  public. 
The  legislature  certainly  had  some  situations  in  mind  to  which 
the  law  was  intended  to  apply.  The  word  "necessity"  has  been 
used  in  a  variety  of  statutes,  particularly  in  those  enacted  in 
reference  to  condemnation  and  to  regulation  of  public  utilities. 
It  is  even  more  frequently  found  in  our  so-called  "Sunday  laws." 
It  has  been  generally  held  to  mean  something  more  nearly  akin 
to  convenience  than  the  definition  found  in  standard  dictionaries 
would  indicate.  So  it  is  said  the  word  will  be  construed  to  mean 
not  absolute,  but  reasonable,  necessity.  Samish  Biver  Boom  Co. 
V.  Union  Boom  Co.  32  Wash.  586,  73  Pac.  670 ;  Wardsboro  v. 
Jamaica,  59  Vt  514,  9  Atl.  11 ;  Bryan  v.  Branford,  50  Conn. 
246,  253;  Pepin  Twp.  v.  Sage,  64  C.  C.  A.  169,  129  Fed.  657, 
665.  Inconvenience  may  be  so  great  as  to  amount  to  necessity. 
Lawton  v.  Rivers,  2  M'Cord,  L.  445,  13  Am.  Dec.  741.     A 

strong  or  urgent  reason  why  a  thing  should  be  done  creates  a 
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necessity  for  doing  it.  Todd  v.  Floumoy,  56  Ala.  99,  113,  28 
Am.  Eep.  758.  The  word  connotes  different  degrees  of  neces- 
sity. It  sometimes  means  indispensable;  at  others,  needfnl, 
requisite,  or  conducive.  St.  Louis  Gunning  Advertising  Co. 
tr.  Wanamaker  &  Brown,  115  Mo.  App.  270,  90  8.  W.  737, 
743.  The  t7ords  "convenience  and  necessity*'  mean  urgent,  im- 
mediate public  need.  Ee  Shelton  Street  R.  Oo.  89  Conn.  626, 
88  Atl.  362.  So  held  under  a  statute  prohibiting  the  construc- 
tion of  parallel  lines  of  street  railroad  except  when  ptiblic  con- 
venience and  necessity  required  it  Necessity  does  not  exist 
unless  the  inconvenience  w^ould  be  so  great  as  to  amount  to  an 
unreasonable  burden  on  the  community.  Hunter  v.  Newport,  5 
R  I.  325.  The  Michigan  court  holds  liiat  if  a  proposed  improve- 
ment is  a  convenience  of  sufficient  importance  to  warrant  the 
expense  of  making  it,  it  is  a  public  necessity.  Parks  &  Boule- 
vard Comrs.  V.  Moesta,  91  Mich.  149,  51  N.  W.  903.  The  Ken- 
tucky court  holds  that  a  thing  which  is  expedient  is  a  necessity. 
Warden  v.  Madisonville,  H.  &  E.  R.  Co.  128  Ky.  563,  108  S.  W. 
880.  The  term  is  relative  rather  than  absolute.  No  defini- 
tion can  be  given  that  would  fit  all  statutes  in  which  the 
word  has  been  used.  The  meaning  in  a  given  case  must  be  ascer- 
tained  by  reference  to  the  context  and  to  the  objects  and  piirposes 
of  the  statute  in  which  it  is  found.  If  there  was  a  strong  or 
urgent  need  of  the  connection  here  sought,  then  there  was  a  neces- 
sity for  it,  and  the  finding  that  necessity  existed  is  not  shown  to 
be  wrong  or  unreasonable  by  clear  and  satisfactory  evidence. 

[6]  This  brings  us  to  a  consideration  of  the  injurious  results 
which  the  appellant  insists  will  flow  from  the  statute  and  the 
order  of  the  Commission  made  thereunder.  The  first  of  these 
suggested  is  the  most  substantial.  The  local  exchange  of  the 
plaintiff  was  constructed  before  that  of  the  local  company,  at  a 
cost  of  $240,000.  The  local  company  is  owned  by  resident  stock- 
holders who  have  been  active  in  extending  its  business  and  have 
brought  strong  influence  to  bear  on  telephone  users  to  patronize 
their  company,  with  the  result  that  a  large  exchange  was  built 
up  to  a  coiisiderable  extent  at  least  at  the  expense  of  the  older 
company,  because  there  has  been  a  marked  falling  off  in  the  num- 
ber of  its  patrons  since  its  competitor  appeared  in  the  field.  The 
exchange  of  the  local  company  being  now  much  larger  Aan  that 
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of  the  plaintifiF,  it  is  more  attraotive  aiotd  periiaps^  more  useful  tQ 
a  tdephone  user  thaotia  that  of  the  plaintiff.  The  appellant  eoi^ 
tends,  logically  enofigh,  that  the  only  substantial  hold  whioh  it 
has  on  so  much  of  its  -business  as  remains  is  the  advautage  it  can 
offer  its  subscribers  of  direct  toll  conneotions  with  all  important 
points  in  the  United  States  and  Canada;  that  it  is  entitled  to 
this  advantage,  and  that  if  taken  away  its  local  exchange  will 
inevitably  lose  most  of  the  business  it  has,  and  its  investment  will 
be  largely  destroyed,  because  the  value  of  its  property  will  be 
redueed  at  least  50  per  cent.  It  further  contends  that  not  only 
will  its  business  and  property,  be  largely  destroyed,  but  that  such 
business  will  be  transfeired  to  a  competitor  without  a  cent  of 
compensation,  and  that  such  a  result  would  be  an  unlawful  tak- 
ing of  property,  practically  to  the  same  extent  that  a  law  would 
be  which  allowed  railroads  to  operate  their  properties,  but  pro- 
hibited them  from  exacting  any  substantial  compensation  for  the 
service  performed*  The  Kailroad  Commission  substantially  finds 
that  an  unconditional  order  for  annexation  would  produce  the 
results  claimed,  and  sudb.  finding  is  well  supported  by  the  evi- 
dence offered,  and  appears  to  be  an  entirely  reasonable  result 
to  reach.  The  conclusion  of  the  Commissicm,  however,  was  that 
from  a  practical  standpoint  the  case  stated  was  reaiUy  a  hypothetic 
cal  one,  and  one  to  which  the  law  did.  not  apply.  As  before 
stated,  it  took  the  ground  that  a  connection  eotild  not  be  ordered 
if  it  resulted  in  substantial  loss  to  either  of  the  companies  in- 
volved, and  that  inasmuch  as  it  was  empowered  to  fix  the  condi- 
tions under  which  the  connection  should  be  made,  the  question 
before  it  in  any  given  case  was:  Could  connection  be  made  on 
lawful  conditions  that  would  obviate  substantial  loss  2  If  so,  it 
was  empowered  to  act,  provided  other  requisites  existed.  •  If  not, 
the  case  was. one  which  would  fall  without  the  statute,  and  one 
where  it  had  no  power  to  order  a  connection. 

Section  2  of  the  statute  quoted  provides  that  in  case  the  utili- 
ties interested  shall  fail  to  agree  upon  the  physical  connection 
desired,  Or  upon  ^^the  terms  and  conditions  upon  which  the  same 
shall  be  made,''  the  Bailroad  Commission  may  fix  sudi  'Herms 
and  conditions"  on  proper  application.  After  stating  that  the 
law  did  not  contemplate  a  physical  .connection  which  would  ren- 
der the  earning  power  of  the  local  exchange  of  the  plaintiff  prae- 
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tically  nil,  the  Commission  in  its  decision  proeeeds:  '^o  sabter^ 
f uge  can  be  indulged  under  the  statute  which  will  have  tibe  effect 
of  depriving  any  private  property,  employed  in  a  public  servioey 
of  its  earning  capacity.  In  the  peculiar  situation  found  in  the 
instant  case,  it  is  possible  to  prescribe  terms  and  conditions  whidi 
will  preserve  the  interests  of  the  utilities  respectively  after  the 
connection  has  been  made.  The  subscriber  of  one  company  desii^ 
ing  toll  service  over  the  lines  of  the  other  company  must  pay,  in 
addition  to  the  rate  chaiged,  the  patrons  of  the  latter  company  a 
reasonable  compensation  for  the  additional  service.  Neither  oonft- 
pany  will  be  permitted  to  absorb  such  additional  charge,  but  the 
same  must  be  paid  by  the  patrons  of  either  company  using  the 
toll  lines  of  the  connecting  company.  This  will  not  result  in 
any  discrimination  between  subscribers  of  the  same  exchanges, 
but  will  result  in  a  just  and  necessary  discrimination  between  the 
subscribers  of  the  two  exchanges.  A  subscriber  who  has  not 
installed  the  telephones  of  both  exchanges  is  not  entitled  to  the 
toll  service  of  both  exchanges  without  paying  an  additional 
charge  to  the  exchange  with  which  he  is  not  connected  when 
desiring  to  use  its  toll  lihe  facilities.  There  is  no  evidence  show- 
ing that  any  irreparable  injury  will  or  can  result  to  the  owner  or 
other  user  of  the  facilities  of  the  respondent  companies.  Under 
the  terms  and  conditions  outlined  above,  the  business  of  nmther 
company  will  be  disturbed,  and  their  relations  to  each  other  widi 
respect  to  existing  local  business  will  be  the  same  as  at  presort. 
Certainly  neither  can  suifer  any  injury  under  the  circumstances." 

In  the  order  presently  before  us  the  terms  and  conditions  were 
not  definitely  fixed  because  the  parties  had  the  right  to  agree 
upon  them  if  they  were  able  to  do  so.  Being  unable  to  agree, 
the  Commission  made  a  subsequent  order,  which  will  be  found 
in  Winter  v.  La  Crosse  Teleph.  Co.  15  Wis.  R  C.  R.  36,  42. 
While  this  order  is  not  directly  involved  in  this  proceeding,  it 
is  instructive  as  illustrative  of  what  the  Commission  had  in  mind. 
The  part  of  it  material  to  this  case  is  as  follows: 

"It  is  further  ordered  that  each  subscriber  of  the  Wisconsin 
Telephone  Company  desiring  service  over  the  toll  lines  of  the 
La  Crosse  Telephone  Company  shall  be  charged  for  each  mes- 
sage, in  addition  to  the  regular  charge  of  the  La  Crosse  Tde- 
phone  Company,  as  follows: 
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"(1)  For  aD  distances  of  not  over  50  miles  from  the  office  of 
the  La  Crosse  Telephone  Company,  6  cents ;  for  all  distances  over 
50  miles  and  not  over  100  miles  from  such  office,  10  cents;  and 
for  all  distances  over  100  miles  from  such  office,  15  cents.  All 
distances  shall  be  measured  by  air  line. 

'It  is  further  ordered  that  each  subscriber  of  the  La  Crosse 
Telephone  Company  desiring  service  over  the  toll  lines  of  the 
Wisconsin  Telephone  Company  shall  be  charged  for  each  mes- 
sage, in  addition  to  the  regular  charge  of  the  Wisconsin  Tele- 
phone Company,  as  follows : 

"(2)  For  all  distances  of  not  over  60  miles  from  the  office  of 
the  Wisconsin  Telephone  Company,  5  cents;  for  all  distances 
over  50  miles  and  not  over  100  miles  from  such  office,  10  cents ; 
and  for  all  distances  over  100  miles  from  such  office,  15  cents. 
All  distances  shall  be  measured  by  air  line. 

"(8)  Neither  of  the  companies  shall  absorb  any  such  addi- 
tional charges,  but  shall  collect  the  same  from  its  subscribers; 
but  each  of  the  companies  shall  be  liable  to  the  other,  and  shall 
pay  to  the  other  the  long-distance  tariff  toll  plus  such  additional 
charge. 

**If  this  division  of  tolls,  after  a  fair  trial,  shall  be  found  to  be 
inequitable,  and  the  companies  cannot  agree  upon  a  proper 
division  of  the  tolls,  the  Commission  will  by  supplemental  order 
establish  such  division. '' 

It  will  be  observed  that  the  Commission  takes  the  position 
that  the  physical  connection  desired  could  be  made  without  tak- 
ing the  plaintiff's  property  in  the  constitutional  sense,  and  with- 
out detriment  to  it.  There  is  evidence  pro  and  con  as  to  the 
effect  of  such  connection.  It  is  necessarily  opinion  evidence,  and 
in  the  absence  of  testimony  showing  the  effect  of  operation  under 
the  order,  it  is  impossible  to  say  that  the  Commission  is  not  right 
Its  judgment  is  that  the  extra  charge  provided  for  will  deter 
present  subscribers  to  the  local  exchange  of  the  plaintiff  from 
discontinuing  the  use  of  the  Bell  phone  and  substituting  that  of 
the  local  company.  The  correctness  of  this  judgment  should  be 
subjected  to  the  acid  test  of  experience  before  it  is  condemned. 
The  law  makes  provision  for  the  protection  of  plaintiff's  rights  if 
they  have  been  unduly  trenched  upon.  Section  3  of  the  act 
provides  that  the  order  of  the  Commission  may  be  revised  from 
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tame  to  time  on  the  applieatiou  of  any  interested  party  or  by  the 
Commission  acting  On  its  own  motion.  Any  order  made  on  such 
application  would  of  course  be  reviewable  by  the  courts. 

[6]  It  is  suggested  that  it  was  not  within  the  power  of  the 
Railroad  Commission  to  make  such  a  regulation  as  it  proposed 
to  make  in  its  original  decision  and  as  it  afterwards  made  in  its 
supplemental  order.  If  these  orders  were  made  on  the  theory 
that  there  was  a  taking  of  property  for  which  compensation 
should  be  made^  and  that  such  property  was  paid  for  by  the  ex- 
action of  the  extra  charge  provided  for,  we  d.o  not  see  how  they 
could  be  sustained,  because  no  power  of  condemnation  is  con- 
fwred  on  the  Commission.  The  orders,  however,  are  made  on 
the  theory  that  there  is  no  taking.  The  charge  is  exacted  be- 
cause an  extra  service  is  furnished  to  those  who  take  advantage 
of  the  connection,  and  for  the  purpose  of  removing  any  induce- 
ment there  might  be  on  the  part  of  plaintiff's  subscribers  to  quit 
it  because  of  the  connection,  and  become  patrons  of  the  local 
exchange  of  the  rival  company.  The  purpose  of  the  regulation 
is  not  to  pay  for  any  taking  of  pr<^rty,  but  to  prevent  incidental 
loss  that  might  result  to  the  plaintiff  from  the  connection.  Viewed 
in  this  light,  we  see  no  objection  to  the  regulation,  and  think  it 
comes  fairly  within  the  statute* 

We  shall  not  discuss  in  detail  objections  (b),  (c),  and  (d), 
hereinbefore  enumerated,  as  such  discussion  would  serve  no  useful 
purpose.  The  Commission  of  necessity  must  have  concluded  that 
such  objections  were  not  well  taken,  or  that  they  could  and 
would  be  obviated  by  the  regulations  which  it  intended  to  pre- 
scribe. Sufficient  answer  can  be  made  to  all  of  them,  in  the  ab- 
sence of  any  showing  as  to  the  practical  effect  which  the  connec- 
tion,ha^  had  upon,  the  revenues  of  the  plaintiff.  It  was  stated  on 
the  ailment  that  a  physical  connection  was  in  fact  made  not 
long  after  the  entry  of  the  order  of  August  20,  1914.  By  the 
time  the  decision  in  this  case  is  announced,  the  parties  will  be 
able  to  present  to  the  Commission,  if  they  so  desire,  facts  instead 
of  theories  and  opinions ;  and  if  the  conclusion  first  readied  proves 
to  be  wrong,  it  can  be  rectified. 

[7]  The  constitutionality  of  the  law  is  attacked  as  well  as 
the  validity  of  the  order  of  the  Commission  made  thereunder. 
If  the  law  was  correctly  interpreted  by  the  Commissicm,  there  is 
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no  snbetantial  basis  for  asBerting  that  it  is  subject  to  any  con- 
stitutional infirmity.  If  a  mistaken  interpretation  has  been 
placed  upon  it,  another  question  arises,  because  it  is  essential  to 
know  what  a  law  means  before  we  proceed  to  pass  upon  its 
validity.  The  uncertainty  in  this  case,  if  there  is  any,  arises 
out  of  the  meaning  of  the  words  "irreparable  injury"  as  used 
in  the  act.  The  phrase  is  most  frequently  found  in  the  books 
in  cases  dealing  with  equitj-  stiits,  irreparable  injury  being  the 
basis  on  which  most  equity  actions  rest  As  there  used,  this 
court  has  said  an  injury  is  irreparable  when  it  is  of  such  a  na- 
ture that  the  injured  party  cannot  be  adequately  compensated 
therefor  in  damages,  or  when  the  damages  which  may  result 
therefrom  cannot  be  measured  by  any  certain  pecuniary  standard. 
Eau  Claire  Water  Go.  v.  Eau  Claire,  127  Wis.  154,  159,  106 
N.  W.  679;  Wilson  v.  Mineral  Point,  39  Wis.  160.  The  appel- 
lant urges  that  the  legislature  had  this  definition  in  mind  when 
it  passed  the  act,  and  that,  inasmudi  as  the  physical  connection 
would  result  in  serious  loss  to  it  in  the  particulars  claimed,  and 
the  amount  of  such  loss  could  not  be  ascertained,  the  Commis- 
sion had  no  authority  under  the  law  to  order  the  connection. 
The  Commission  meets  this  by  saying  that  the  plaintiff  would 
suffer  no  loss  if  the  connection  were  made  under  proper  regula- 
tions. 

It  would  seem  apparent  that  the  legislature  did  not  use  the 
phrase  in  the  sense  referred  to.  While  situations  would  ai*ise 
where  the  damages  resulting  fi^m  ordering  a  connection  could 
not  be  adequately  compensated  for  or  measured  in  money  value, 
cases  might  just  as  well  arise  where  they  could  be.  The  legis- 
lature hardly  intended  that,  where  the  amount  of  money  compen- 
sation could  not  be  fixed,  no  conneetion  should  be  made,  while, 
if  the  amount  of  damages  that  would  result  could  be  ascertained, 
then  a  connection  should  be  made.  The  owner  would  be  just 
as  much  entitled  to  relief  in  the  one  case  as  in  the  other,  al- 
though the  character  of  the  relief  might  be  different.  There  is 
no  provision  for  compensation  in  the  act,  so  none  could  be  re- 
covered where  damages  resulted  and  were  ascertainable,  although 
a  connection  would  have  to  be  made.  Such  a  constniction  would, 
to  say  the  least,  raise  grave  doubts  as  to  the  validity  of  the  law. 
The  objection  to  the  suggested  meaning  of  the  phrase  "irrep- 
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arable  ixLJury"  holds  good,  whether  we  oo&Bider  that  the  legis- 
lature had  in  mind  the  legal  definition  of  the  word  '^injury"  or 
the  popular  meaning  of  it  If  loss  results  whieh  the  state  can- 
not inflict  in  the  exercise  of  the  police  power,  the  loser  is  eor 
titled  to  compensation,  and  this  right  exists  where  the  damages 
can  be  ascertained  to  a  certainty  as  fully  as  wh&te  they  cannot 
be.  We  conclude  that  the  legislature  did  not  use  these  words  in 
the  sense  in  which  they  are  understood  in  equity  law. 

There  is  some  doubt  as  to  whether  the  legislature  used  the 
word  "injury"  in  its  popular  or  in  its  l^gal  senseu  Ordinarily 
the  word  injury  is  used  to  designate  a  thing  which  inflicts  harm 
or  damage,  but  a  thing  which  inflicts  more  than  a  sli^t  loss. 
CentuBy  Diet  And  the  word  "irreparable"  means  something 
that  cannot  be  repaired  or  recovered  or  made  good.  So,  where 
there  is  substantial  loss  or  damage  which  is  not  recoverable,  it  is 
entirely  correot  to  say  that  there  is  irreparable  injury.  Losses 
caused  by  fire  where  there  is  no  insurance,  or  by  flood  or  pests, 
as  well  as  many  others,  are  commonly  and  properly  referred  to 
as  irreparable  injuries. 

The  generally  acoejpted  legal  definition  of  the  word  "injury" 
is  more  restricted.  A  thing  done  is  said  to  be  an  injuiy  when  it 
violates  a  legal  right  of  a  party.  Certain  acts  whidi  inflict  loss 
are  held  to  be  damnum  absqiie  injuria.  Some  authorities  inter- 
pret the  phrase  as  meaning  "injury  without  wrong"  (Bouvier, 
vol.  1,  494),  and  others,  "loss  without  injury"  (Words  and 
Phrases,  VoL  2,  1823),  and  still  others,  as  "a  loss  without  wrong'' 
(13  Cyc  255).  Losses  are  frequently  oceasioned  by  a  legitimate 
exercise  of  the  police  power  for  whidi  no  recovery  can  be  had  be- 
cause no  legal  right  has  been  violated.  The  words  "irr^arable 
injury"  found  in  this  statute  are  used  in  one  of  the  two  senses 
last  referred  to.  It  is  not  very  material  to  a  decision  of  this  case 
which  definition  is  adopted,  but  the  question  is  directly  before  us, 
and  it  may  be  important  in  the  administration  of  the  law  to  sug* 
gest  what  we  deem  to  be  the  true  interpretati(Hi. 

If  we  say  they  are  used  in  the  sense  last  discussed,  then  the 
words  perform  no  function  and  are  mere  surplusage,  unless  we 
say  that  what  the  legislature  meant  was  to  require  a  physical 
connection  in  every  case  where,  in  the  exercise  of  its  police  power, 
it  had  the  right  to  require  it,  provided  public  convenience  and 
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necessity  vfonld  be  thereby  promoted  and  substantial  detriment 
to  the  service  would  not  foUow.  This  construction  would  re* 
quire  the  connection  to  be  made  unless  it  would  result  in  legal 
damage  to  or  violate  a  l^al  ri^t  of  one  of  the  parties  concerned. 
By  legal  damage  we  mean  loss  which  the  state  could  not  lawfully 
inflict  under  its  police  power,  and  which  of  course  would  not  fall 
within  the  class  of  wrongs  to  which  the  rule  of  damnum  absque 
injuria  applies.  This  would  be  an  unusual  form  of  legislation, 
to  say  the  least.  It  is  equivalent  to  a  command  in  the  first  in- 
stance to  make  a  physical  connection,  provided  the  state  in  the 
exercise  of  its  police  power  has  the  right  to  order  it.  The  utili- 
ties would  have  to  decide  in  each  instance  whether  the  power  was 
exceeded  or  not.  If  one  or  both  of  them  should  decide  against 
the  connection,  then  the  question,  whidi  is  one  of  law,  is  passed 
np  to  the  Railroad  Commission  for  decision  imder  the  second 
section  of  the  act.  This  is  an  administrative  body  which  is  not 
created  for  the  purpose  of  deciding  grave  constitutional  or  even 
legal  questions.  Incidentally  it  may  in  carrying  on  its  function 
be  called  upon  to  state  what  its  construction  of  existing  law  is. 
This  is  very  different  from  calling  on  it  for  decision  as  to  whether 
a  statutory  requirement  is  within  or  without  the  police  power. 
The  question  whether  a  telephone  company  would  sustain  a  loss 
in  a  given  case  by  reason  of  a  physical  connection  is  one  of  fact. 
But  if  loss  be  found,  the  question  whether  the  state  has  the  right 
to  inflict  it  without  compensation  is  one  of  law.  The  impro- 
priety of  attempting  to  vest  this  kind  of  jurisdiction  in  the  Rail- 
road Commission  is  well  pointed  out  in  Chicago  &  N.  W.  R  Co. 
V.  Railroad  Commission,  —  Wis.  — ,  P.U.R1916C,  595,  155  N. 
W.  941. 

The  situation  presented  is  such  that  it  is  difficult  to  see  how 
substantial  loss  would  result  to  one  utility  in  case  a  connection 
was  ordered,  without  resulting  in  a  corresponding  benefit  to  the 
other.  If  such  other  is  benefited,  it  should  in  all  fairness  be 
required  to  pay.  It  is  hardly  conceivable  that  the  legislature  had 
a  purpose  in  mind  to  discriminate  against  public  utilities  by 
taking  away  the  business  of  one  without  any  compensation  and 
handing  it  over  to  the  other,  if  we  were  to  concede  for  the  mo- 
ment that  it  might  do  so.  Public  convenience  and  necessity  might 
possibly  be  promoted  by  entirely  doing  away  with  the  local  ^f- 
change  business  of  the  plaintiff,  assuming  that  this  could  lawfully 
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be  aooompliflhed.  But  such  convenience  and  necessity  does  not 
require  that  its  business  be  in  effect  handed  over  as  a  gift  to  its 
rival.  If  the  right  exists  to  do  away  with  this  asset,  then  the 
right  exists  to  compel  the  beneficiary  to  pay  for  it.  Both  com- 
panies are  in  La  Crosse  because  the  people  through  their  repre- 
sentatives granted  them  franchises.  The  inconvenience  of  hav- 
ing two  local  telephone  systems  in  a  city  is  obvious  to  any  one 
familiar  with  their  operation.  Assuming  that  efficient  r^ula- 
tion  can  be  had,  duplication  cannot  be  justified  from  any  economic 
standpoint,  and  the  legislature  has  recognized  this  fact  in  the 
law  under  consideration.  Section  1797m74:.  In  dealing  with  ex- 
isting situations,  it  is  not  supposable  that  it  did  not  intend  to 
deal  with  them  equitably,  and  it  is  our  opinion  that  the  ConxmLs- 
sion  took  a  correct  view  of  the  statute,  and  that  such  statute  does 
not  contemplate  that  a  connection  should  be  made  where  it  would 
result  in  substantial  loss  to  one  of  the  utilities  affected  thereby, 
and  that  the  word  "injury"  was  used  to  denote  substantial  finan- 
cial loss.  The  connection  ordered  entailed  s<»ne  expense  upon 
the  plaintiff.  This  expense  was  incurred  in  providing  a  facility 
that  was  convenient  to  the  public  in  transacting  business  with 
plaintiff,  and  can  in  no  correct  sense  be  regarded  as  a  loss. 
Neither  could  the  amount  of  it  be  considered  substantial  in  a  mat- 
ter of  this  kind. 

We  construe  the  statute  as  not  authorizing  physical  connec- 
tion, if  it  would  deprive  the  plaintiff  of  the  beneficial  use  of  itd 
local  exchange.  If  the  facts  found  are  correct,  no  sudi  result 
will  follow,  and  we  cannot  say  that  the  findings  of  fact  are  not 
correct  This  eliminates  the  contention  of  the  plaintiff  that  is 
most  forcefully  urged. 

[8]  Plaintiff*8  counsel  further  argue  quite  strenuously  that 
the  use  of  its  wires  and  of  part  of  its  switch  board  and  distribut- 
ing frame  is  taken  from  it  by  the  order  of  the  Commission  and 
given  to  the  La  Crosse  Telephone  Company  without  compensa- 
tion. Whenever  the  wires  of  the  plaintiff  are  reached  and  used 
over  those  of  the  local  company,  this  is  claimed  to  be  a  taking  of 
the  plaintiff's  property  for  the  use  and  benefit  of  that  company 
because  plaintiff  is  deprived  of  its  property  while  the  use  con- 
tinues.    We  do  not  understand  this  to  be  the  situation  or  the 

l^gal  effect  of  what  has  been  done.     We  do  not  see  how  it  can 
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be  said  that  the  La  Oxosse  company  either  takes  or  uses  the  wires 
or  appliances  of  the  plaiBtiff.  Whatever  appropriation  there  is^ 
is  by  the  person  who  is  using  the  wire,  and  for  this  he  pays 
the  regular  toll  charge,  and  samething  additional  besides.  The 
patron  is  using  the  precise  thing  which  the  plaintiff  has  to  sell, 
the  thing  from  which  its  earnings  are  derived,  and  the  thing 
which  it  is  obliged  to  furnish  the  public.  It  is  difficult  to  see 
how  a  patron  of  the  La  Orosse  company  by  using  its  local  ex- 
change to  connect  with  the  Bell  company^s  toll  line  is  taking  the 
property  of  the  latter  to  any  greater  extent  than  he  would  be  if  he 
stepped  into  its  central  office  and  had  the  party  he  desired  to  reach 
called  from  there.  It  is  true  that  a  connection  must  be  estab- 
lished between  the  wires  of  the  local  company  and  the  switchboard 
of  the  plaintiff.  To  say  that  this  is  a  taking  of  property  is  far- 
fetched. There  may  be  a  technical  appropriation,  but  there  is  no 
taking  in  the  constitutional  sense.  Neither  would  the  fact  that 
there  was  some  expense  incurred  alter  the  situation,  because  it  is 
the  right  of  the  state  within  reasonable  limitations  to  require 
public  service  corporations  to  increase  their  facilities  where  the 
public  interest  requires  the  increase.  Instead  of  damage  result- 
ing from  the  connection  ordered,  it  would  be  more  reasonable  to 
suppose  that  both  profit  and  convenience  would  result  therefrom. 
We  do  not  see  how  the  switchboard  connection  required  can  en- 
tail any  substantial  loss  upon  the  plaintiff.  If  it  should  be  con- 
ceded that  there  was  a  taking  of  plaintiff's  property  by  either  of 
the  requirements  referred  to,  it  is  a  technical  taking  that  results 
in  no  loss,  and  it  is  entirely  within  the  legitimate  scope  of  the 
police  power.  The  legislature  has  seen  fit  to  exercise  siich  power, 
provided  no  substantial  loss  would  result.  The  authorities  we 
deem  to  be  quite  conclusive  on  this  point.  Wisconsin,  M.  &  P. 
R.  Co.  V.  Jacobson,  179  U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct. 
Rep.  115 ;  Michigan  C.  R.  Co.  v.  Michigan  R.  Commission,  236 
U.  S.  616,  59  L.  ed.  750,  P.U.R.1915C,  268,  35  Sup.  Ct.  Rep. 
422;  Grand  Trunk  R.  Co.  v.  Michigan  R.  Commission,  231  U.  S. 
457,  58  L.  ed.  310,  34  Sup.  Ct.  Rep.  152;  Chicago,  M.  &  St.  P. 
R.  Co.  V,  Iowa,  233  U.  S.  334,  58  L.  ed.  988,  34  Sup.  Ct.  Rep. 
592 ;  Washington  ex  rel.  Oregon  R,  &  Nav.  Co.  v.  Fairchild,  224 
U.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct.  Rep.  535 ;  Atlantic  Coast 

Line  R.  Co.  v.  North  Carolina  Corp.  Commission,  206  U.  S.  1, 
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51  L.  ed.  933,  27  Sup.  Ct.  Kep.  586,  11  Ann.  Cas,  398;  Minne- 
apolis &  St  L.  R.  Co.  V.  Minnesota,  193  U.  S.  53,  48  L.  e<L  614, 
24  Sup.  Ct  Rep.  396;  Pacific  Teleph.  &  Teleg.  Co.  v.  Wrigbtr 
Dickinson  Hotel  Co.  (D.  C.)  214  Fed.  666;  Pioneer  Teleph.  A 
Teleg.  Co.  v.  Grant  County  Rural  Teleph.  Co.  —  Okla.  — ,  119 
Pac  968,  id.  38  Okla.  654,  134  Pac  398;  Hooper  Teleph.  Co.  v. 
Nebraska  Teleph.  Co.  96  Neb.  245,  147  N.  W.  674;  State  ex  reL 
Public  Service  Commission  v.  Skagit  River  Teleph.  &  Teleg. 
Co.  85  Wash.  29,  P.U.R.1915C,  902,  147  Pac.  886.  Under  the 
facts  found  and  sustained  by  the  evidence,  irreparable  injury 
within  the  meaning  of  the  statute  did  not  result  to  the  plaintiff 
from  the  order  complained  of.  We  do  not  think  that  the  order 
resulted  in  any  taking  of  the  plaintiff's  property,  but  if  diere  is 
a  taking  it  has  not  resulted  in  substantial  damage  or  irreparable 
injury,  and  is  one  which  the  legislature  had  a  ri^t  to  provide 
for. 

The  judgment  appealed  from  is  affirmed,  without  prejudice 
to  the  right  of  the  plaintiff  to  make  a  subsequent  application  to 
set  the  order  aside  if  it  so  desires. 

Marshall,  J.,  took  no  part. 

Timlin,  J. :  I  concur  in  the  result,  but  disclaim  any  reapon* 
sibility  for  or  acquiescence  in  what  is  said  in  the  opinion  of  the 
court  with  reference  to  irreparable  loss  and  to  limitationp  there 
suggested  upon  the  police  power  of  the  state. 
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BE  VINCENNES  WATER  SUPPLY  COMPANY. 
[No.  2139.] 

Securitff  issues —» Purpose '^  Redemption  of  stock. 

1.  Bonds  may  be  issued  to  redeem  and  cancel  preferred  stock  which 
was  issued  in  payment  of  delinquent  bond  interest. 

Security  issues  —  Purpose  —  Refunding, 

2.  The  Vincennes  Water  Supply  Company  was  authorized  to  issue 
$317,900  par  value  twenty-year  6  per  cent  gold  bonds,  to  refund  an 
equal  amount  of  bonds,  notes,  and  preferred  stock. 

[April   5,   1916.] 
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PxTiTiON  of  the  Vincennes  Water  Supply  Compaay  for  au- 
thority to  issue  bonds;  granted. 

By  the  Commission:  The  Vincennes  Water  Supply  Company 
on  February  29,  1916,  filed  its  petition  alleging  in  substance 
that  the  value  of  its  plant,  as  fixed  by  the  Public  Service 
Commission  of  Indiana  under  date  of  November   11,   1914, 

is $325,000.00 

Additions  to  plant  since  above  date 65,384.56 

Total  value  of  plant $390,384.56 

The  following  are  its  liabilities: 

Notes  issued  and  authorized $40,000 

First  mortgage  4|  per  cent  bonds  due  1919 250,000 

Preferred  stock 27,900 

Total $817,900 

It  was  shown  that  the  income  for  the  year  ending  June  80, 

1915,  was " $55,569.25 

Operating  expense  for  the  same  period $26,304.72 

— that  said  bonded  indebtedness  of  $250,000  bears  interest  at 
the  rate  of  4^  per  cent  and  matures  in  1919 ;  that  said  authorized 
notes  bear  6  per  cent  interest ;  and  the  preferred  stock  of  $27,900 
is  a  4  per  cent  cumulative  dividend  stock ;  that  during  the  year 
1915  said  company  applied  its  surplus  to  extensions  and  im- 
provements of  its  property;  that  the  city  of  Vincennes,  during 
the  year  1915,  made  extensive  street  improvements  which  neces- 
sitated the  relaying  of  mains  and  the  readjustment  of  water 
connections;  that  about  13  miles  of  the  streets  of  said  city  were 
so  paved  during  the  year  1915,  and  that  an  equal  demand  will 
be  made  upon  the  petitioner  during  1916,  and  for  subsequent 
years  additional  improvements  of  this  character  will  require 
additional  outlay  upon  the  part  of  the  petitioner  company  to 
lower  mains  in  order  to  be  properly  adjusted  to  the  street  im- 
provements and  changes ;  that  on  account  of  the  maturing  of  the 
bonded  indebtedness  within  a  period  of  three  years,  and  the 
obligations  of  floating  debt  and  preferred  stock,  it  would  be  to 
the  interest  of  said  Vincennes  Water  Supply  Company  to  be  per- 
mitted to  rebond  its  property  for  the  purpose  of  refunding  all 
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of  its  outfitanding  iBdebtedness  and  to  take  care  of  future  needs 
of  the  company;  that  it  now  has  the  consent  of  all  outstanding 
creditors  to  receive  payment  of  their  said  claims  and  the  sur- 
render of  said  bonds  and  preferred  stock. 

And  the  petitioner  alleges  that  it  will  be  to  the  interest  of 
said  company  to  be  permitted  to  issue  bonds  in  the  sum  of 
$500,000,  maturing  in  twenty  years,  and  bearing  6  per  cent 
interest,  payable  semiannually,  and  of  said  issue  of  bonds  to 
make  use  of  the  same  as  follows : 

For  refunding  aU  bonds  now  outstanding  $250,000 

To  discharge  authorized  notes 40,000 

To  take  up  and  cancel  preferred  stock 27,900 

Total    $317,900 

— and  leave  in  escrow  with  the  Fidelity  Trust  Co.  of  Phila- 
delphia, $182,000 ;  that  said  $182,000  in  bonds  only  be  issued 
hereafter  on  a  basis  of  85  per  cent  of  the  cost  of  new  additions, 
betterments,  and  extension  when  the  net  earnings  for  the  pre- 
ceding calendar  year  equal  one  and  one-half  times  the  interest 
charge  on  the  bonds  outstanding  for  such  years,  including  those  to 
be  80  issued;  that  the  board  of  directors  of  eaid  company  have 
adopted  a  resolution  directing  said  issue  of  stock  for  the  pur- 
poses herein  enumerated. 

Pursuant  to  a  notice  under  order  of  the  Commission,  bear- 
ing date  of  February  29,  1916,  given  by  publication  to  the  city 
of  Vincennes  and  the  citizens  thereof,  the  petition  was  heard  on 
March  20th  by  the  Public  Service  Commission  of  Indiana.  The 
petitioner  was  represented  by  C.  B.  Kessinger,  its  attorney,  and 
A.  W.  MacCuUum,  secretary;  the  city  was  represented  by  Jas, 
M.  House,  mayor,  and  C.  W,  Hill,  city  attorney. 

The  evidence  submitted  at  the  hearing  disclosed  substantially 
the  following  facts: 

That  the  said  Vincennes  Water  Supply  Company  maintains 
and  operates  a  water  plant  in  the  city  of  Vincennes,  Indiana,  for 
the  purpose  of  supplying  said  city  and  the  inhabitants  thereof 
with  water;  that  as  of  the  date  of  November  11,  1914,  the  Com- 
mission fixed  the  value  of  said  company's  property  in  said  city, 
used  and  useful  for  the  benefit  of  the  public,  at  the  sum  of  $325,- 
000 ;  that  since  said  date  said  company  has  made  extensions  and 

betterments  to  its  said  property  in  the  sum  of  $65,384.56 ;  that  it 
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has  outstanding  bonds  in  Idie  sum  of  $260^000  matnring  in  the 
year  1919,  bearing  4^  per  eent  interest,  and  it  has  a  floating 
indebtedness  of  $40,000,  represMited  by  notes  whose  issue  has 
been  authorized,  and  has  outstanding  preferred  stoek  of  the  sum 
of  $27,900,  making  a  total  capitalization  of  notes,  bonds,  and 
preferred  stock  of  $317,900. 

It  is  shown  that  $27,900  of  preferred  stock  was  issued  to  the 
holders  of  its  bonds  in  lieu  of  interest  due  on  said  bonds;  that 
the  coupons  maturing  were  canceled,  and  preferred  stoek  bearing 
4  per  cent  annual  dividends  were  issued  to  redeean  an  equal 
amount  of  interest  matured  upon  its  bonds  then  outstanding, 
amounting  to  the  sum  of  $175,000.  This  was  made  necessary 
from  the  fact  that  the  company  was  nnable  through  its  revenues 
to  meet  operating  expenses,  taxes,  and  interest  on  its  bonded 
indebtedness  from  its  operating  revennes,  and  an  agreement  was 
entered  into  between  the  bondholders  and  the  stockholders  of 
the  company  to  adjust  the  matured  interest  in  the  manner  above 
stated.  Since  the  issuance  of  the  preferred  stock,  which  was 
partly  in  1903  and  partly  in  1909,  no  dividends  have  been  paid 
thereon.  The  company  originally  issued  its  bonds  bearing  6 
per  cent  interest,  payable  semiannually;  that  on  account  of  its 
default  in  the  payment  of  interest  due  to  a  deficit  in  its  revenues, 
and  the  adjustment  thereof  by  way  of  .issuing  preferred  stock 
therefor,  it  was  agreed  on  account  of  the  financial  stress  of  the 
company  to  reduce  the  interest  from  fi  per  cent  to  4^  per  cent, 
the  rate  the  bonds  now  bear,  and  it  vras  agreed  that  the  preferred 
stock  should  bear  4  per  cent  dividends. 

The  company  is  able  at  this  time  to  refund  its  obligations,  in- 
cluding the  said  preferred  stock,  by  issuing  twenty-year  bonds 
bearing  6  per  cent,  to  be  sold  at  par.  Said  company  is  propos- 
ing, by  the  action  of  its  stockholders  and  board  of  directors,  to 
mortgage  its  said  property  to  secure  an  issue  of  $500,000  of  6  per 
cent  gold  bonds  due  in  twenty  years;  interest  payable  semi- 
annually, and  that  said  company  desires  at  this  time  to  issue 
and  sell  the  sum  of  $317,900  of  said  stock ;  that  any  subsequent 
issue  or  sale  of  bonds  be  upon  the  approval  and  order  of  the 
Public  Service  Commission  of  Indiana. 

[1, 2]  Under  the  facts  found,  the  Commission  is  of  the  opin- 
ion that  it  is  prudent  and  desirable  for  the  petitioner  company 
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to  be  authorized  to  issue  its  6  per  cent  gold  bonds  due  in  twenty 
years  from  the  date  thereof,  interest  payable  semiannually,  for 
the  purpose  of  refunding  its  outstanding  bonds  to  the  amount 
of  $250,000,  and  also  to  liquidate  and  discharge  its  notes  to  the 
amount  of  $40,000  issued  for  the  purpose  of  improvements  and 
betterments  to  its  property  in  said  city  of  Vincennes,  and  also 
to  redeem  $27,900  of  preferred  stock  now  outstanding,  which  was 
issued  for  the  purpose  of  paying  the  interest  charge  of  an  equal 
amount  accruing  on  the  bonds  of  said  company,  as  herein  found. 

The  Commission  does  not,  by  the  grant  of  authority  herein, 
intend  to  fix  or  establish  a  precedent  authorizing  the  cancelation 
of  preferred  stock  by  the  issue  of  bonds,  but  it  authorizes  the 
issue  of  bonds  for  the  purpose  of  cancelation  of  the  particular 
stock  herein  referred  to,  for  the  reason  that  it  represents  only 
unpaid  interest  on  its  bonds,  and  was  not  an  investment  in  the 
capital  stock  of  the  company  in  the  usual  and  ordinary  way,  but 
was  merely  a  device  adopted  to  float  a  delinquent  and  unpaid 
interest  diarge. 

It  is  therefore  ordered  that  the  Vincennes  Water  Supply  Com- 
pany be,  and  is,  hereby  authorized  to  issue  $317,900  par  value 
of  its  first  mortgage  6  per  cent  gold  bonds  maturing  July  1,  1936, 
for  the  following  purposes :  (1)  To  redeem  and  cancel  $250,000 
of  its  outstanding  bonds,  maturing  in  1919 ;  (2)  to  pay  and  dis- 
charge notes  to  the  amount  of  $40,000  of  said  company  now  out- 
standing, bearing  6  per  cent  interest;  (3)  to  redeem  and  cancel 
$27,900  of  its  preferred  stock  bearing  4  per  cent  dividends,  now 
outstanding. 

It  is  further  ordered  that  said  company  shall  report  to  the 
Public  Service  Commission  the  expenditure  of  the  proceeds  of 
the  sale  of  said  bonds  when  the  same  shall  have  been  made  by  a 
report  verified  by  the  president  and  secretary  of  said  company. 

It  is  further  ordered  that  said  bonds  shall  be  sold  at  not  less 
than  par,  with  accumulated  interest,  if  any. 

It  is  further  ordered  that  said  company  shall  pay  to  the  state 
of  Indiana  $476.85,  the  statutory  fee  required  to  be  paid  upon 
the  issuance  of  this  order. 

It  is  further  ordered  that  the  bonds  proposed  to  be  secured  by 

the  mortgage  of  said  company,  not  herein  authorized  to  be  issued, 

shall  be  held  in  the  treasury  of  said  company,  and  shall  not  be 
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issued  except  upon  future  order  or  orders  of  the  Public  Service 
CoxnnuBsioxk  of  Indiana. 

Note. — Security  issues. 

The  California  GommisBion  has  rendered  a  number  of  decisions 
defining  its  power  and  jurisdiction  with  reference  to  security  issues. 

The  issuance  of  securities  without  the  consent  of  the  Commission^ 
being  an  act  absolutely  prohibited  by  statute  and  affecting  the  public 
policy  of  the  state,  cannot  be  ratified ;  since  the  issue  is  void,  and  not 
merely  Yoidable.  But  permission  may  be  given  to  issue  bond-exten- 
sion interest  coupons  in  lieu  of  those  issued  without  the  statutory 
consent  of  the  Commission  under  the  bona  fide  belief  that  the  Com- 
mission's consent  was  not  necessary.  Be  United  B.  Co.  Decision 
No.  3036,  Application  No.  2033,  Jan.  11,  1916w 

Bond  interest  coupons  payable  more  than  twelve  months  after 
date  are  ^^notes"  and  ^'evidence  of  indebtedness^^  within  §  52  of  the 
Public  Utilities  act  requiring  the  cousent  of  the  Commission  for  issu- 
ance. Be  United  B.  Co.  Application  No.  2083,  Decision  No.  3036, 
Jan.  11,  1916;  Be  United  B.  Co.  Application  No.  1992  and  Be 
Market  Street  B.  Co.  Application  No.  1993,  consolidated  in  De- 
cision No.  2967,  Dec.  11, 1915;  Petaluma  &  S.  B.  B.  Co.  Application 
No.  1967,  Decision  No.  2939,  Nov.  27,  1915. 

The  California  Commission  has  power  to  authorize  an  issue  of  • 
securities  to  pay  bond  interest  aad  operating  deficits,  under  §  52(b) 
of  the  Public  Utilities  act,  which  includes  authority  to  issue  securi- 
ties "for  the  improvement  or  maintenance  of  service,^^  although  the 
power  should  be  exercised  only  in  extraordinary  cases.  Be  Oakland, 
A.  &  E.  B.  Co.  Decision  2913,  Application  No.  1730,  November  20, 
1915. 

But  it  has  no  power  to  authorize  the  encumbrance  of  public  utility 
property  owned  by  an  individual,  to  secure  the  payment  of  his  private 
debt.  Be  Needham,  Decision  No.  2896,  Application  No.  1937,  No- 
vember 11,  1915. 

Notes  for  <me  year  or  lees  may  be  issued  by  a  public  utility  com- 
pany without  autiiority  from  the  California  Commission.  Be  Con- 
solidated Securities  Co.  Decision  No.  2870,  Application  No.  1922, 
November  3,  1915. 

A  public  utility  may  mortgage  property  not  used  for  public  utility 
purposes,  without  authority  from  the  California  Commission.    Ibid. 

A  public  utility  must  obtain  the  consent  of  the  California  Com- 
mission to  issue  notes  for  over  one  year  although  the  proceeds  are  to 
be  used  for  nonutility  purposes,  but  the  Commission  will  not  scru- 
tinize such  purposes  in  as  great  detail  as  though  the  proceeds  were 
to  be  used  for  public  utility  purposes.    Ibid. 

A  utility  will  be  denied  authority  to  issue  securities,  where  it  has 
P.U.R.1916D. 


fi36  ANNOTATION. 

made  only  a  pretended  compliance  with  directions  to  eliminate  a 
fictitious  surplus,  has  continued  a  practice  to  charge  some  operating 
expenses  to  capital  account,  has  paid  dividends  on  stock  issued  with- 
out value  for  purposes  of  control  only,  and  has  wrongfully  expended 
money  to  justify  fraudulent  and  irregular  practices.  Re  Central 
California  Gas  Co.  Decision  No.  3046,  Application  No.  1944,  Janu- 
ary 15,  1916. 

In  authorizing  the  issuance  by  a  railroad  company  of  certificates 
?f  indebtedness  to  landowners  desiring  to  aid  in  financing  the  road, 
the  California  Commission,  in  the  absence  of  evidence  as  to  whether 
the  surplus  earnings  would  be  sufficient  to  pay  the  principal  and 
interest  on  the  certificates,  ordered  that  the  landowner,  before  being 
called  upon  to  sign  any  agreement  relating  to  the  issuance  of  such 
certificates,  be  furnished  a  copy  of  the  Commission's  decision  setting 
forth  the  conditions  upon  which  the  issue  was  authorized ;  and  also 
ordered  that  the  certificates  be  issued  only  on  the  further  conditions 
that  a  copy  of  the  proposed  agreement  and  a  copy  of  the  proposed 
certificate  be  submitted  to  the  Commission  for  approval,  and  that 
they  be  made  a  lien  upon  the  company's  property,  subject  to  a  lien 
of  its  first-mortgage  bonds.  Re  Fresno  Interurban  R.  Co.  Decision 
No.  3010,  Application  No.  1416,  December  30,  1915. 

An  issue  of  securities  will  not  be  authorized  to  pay  bond  interest 
and  operating  deficits  where  it  appears  that  there  is*a  large  amount 
.  of  pressing  interest-bearing  obligations,  that  the  earnings  are  far 
below  the  ordinary  interest  requirements,  that  the  floating  debt  will 
be  decreased  disproportionately  to  the  increase  in  the  bonded  debt, 
that  a  large  percentage  of  stock  has  been  forfeited  for  nonpayment  of 
assessments,  and  that  a  further  assessment  would  bring  greater  for- 
feiture with  a  possibility  of  a  general  refusal  of  stockholders  to  bear 
the  burden  of  the  debt.  Re  Oakland,  A.  &  E.  R.  Co.  Decision  2913, 
Application  No.  1730,  November  20,  1916. 

Upon  authorizing  an  issue  of  securities  to  be  acquired  by  majority 
bondholders  and  stockholders,  provision  should  be  made  for  par- 
ticipation by  the  minority  on  the  same  terms.     Ibid. 

Security  issues  have  been  approved  by  the  Commissions  in  the 
following  cases: 

Arizona.— Rb  Southern  P.  Co.  Docket  No.  330,  April  10,  1916, 
railroad  authorized  to  enter  into  a  contract  with  the  Commercial 
Trust  Company  of  Philadelphia  for  the  lease  of  equipment  and  an 
agreement  with  various  parties  for  the  issuance  of  Southern  Pacific 
Company  Equipment  Trust  certificates  of  the  face  value  of  $6,015,- 
138,  and  to  guarantee  the  payment  of  the  principal  and  dividend 
coupons  of  such  certificates,  and  to  aid  in  obtaining  subscription  there- 
for, and  to  pay  discounts  and  commissions  not  exceeding  6  per  cent 
on  a  basis  of  the  average  maturity  of  the  base  amount  of  such  certifi- 
cates as  are  issued.  Order  modified  by  reducing  the  amount  of 
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certificates  to  $5,110,000  (April  M,  1916).  Supplemental  ord^r 
modified  to  make  the  purpose  of  the  ieeue  more  d^nite  (May  3^ 
1916). 

CcUifomia. — ^Be  Northern  California  Power  Co.  Decision  No.  30W, 
Application  No.  2054,  Feb.  2, 1916,  order  approving  a  contract  with 
the  holders  of  $640,000  series  "A''  debentures  providing  for  the 
postponement  of  the  maturity  of  the  «itire  $670,000  issue  from  Feb- 
ruary 1, 1916,  to  February  1,  1920,  upon  condition  that  the  company 
deposit  $5,000  numthly  on  account  of  the  principal  of  such  issue,^ 
and  that  the  authority  granted  shall  not  be  construed  as  an  ap- 
proval of  various  contracts  and  sales  of  property  nor  of  the  valu* 
ation  thereof,  where  more  than  90  per  cent  of  the  holders  had  con- 
sented to  the  extension,  and  the  assets,  earnings,  and  general 
condition  of  the  company  were  satisfactory. 

Be  San  Joaquin  L.  &  P.  Corp.  Decision  No.  3121^  Application  No. 
2072,  Feb.  24,  1916,  order  approving  a  supplemental  mortgage  foi 
the  purpose  of  expressly  and  specifically  subjecting  the  property  ac- 
quired by  the  petitioner  from  Selma  Waterworks,  Lemoore  L.  &  P 
Co.,  Madera  Waterworks,  and  Madera  L.  &  P.  Co.  to  the  lien  of  thi 
first  and  refunding  mortgage.  • 

Re  Boseville  Teleph.  Co.  Decision  No.  3130,  Application  No 
1451,  Feb.  26,  1916,  $1,670  capital  stock  for  the  purpose  of  reim- 
bursing  treasury  for  moneys  expended  for  additions  and  better 
ments ;  the  issue  to  be  part  of,  and  not  in  addition  to,  the  400  sharet 
of  stock  authorized  by  the  Commission  in  Decision  No.  2021,  De- 
cember 22,  1914. 

Re  Alturas  Electric  Power  Co.  Decision.  No.  3136,  Application 
No.  1970,  Feb.  29, 1916,  $90,000  6  per  cent  sinking-fund  gold  bonds 
to  be  sold  at  not  less  than  80  per  cent  of  par  and  the  proceeds  used  to 
refund  all  of  applicant's  outstanding  bonds,  to  pay  applicant's  out- 
standing notes,  and  to  pay  for  proposed  improvements  upon  con- 
dition tiiiat,  before  any  bonds  are  issued,  applicant  will  make  definite 
provision  for  buying  in  all  of.  its  outstanding  bonds  amounting  to 
$50,000  for  a  total  price  of  not  exceeding  $43,680  and  accrued  in- 
terest; it  appearing  from  the  report  of  the  Commission's  engineer 
that  the  total  capital  of  the  company  was  $93,992  exclusive  of  any 
allowance  for  development  cost,  good  will,  franchisee,  or  other  in- 
tangible interest,  and  that  applicant's  estimate  of  the  cost  of  the 
proposed  improvements  would  be  $17,265.90. 

Re  Panama-Pacific  Warehouse  Corp.  Decision  No.  3135,  Applica- 
tion No.  2026,  Feb.  29,  1916,  $450,000  serial  6  per  cent  gold  bonds 
to  be  sold  at  90  per  cent  of  par  and  $350,000  capital  stock  to  be  sold 
at  85  per  cent  of  par  and  the  proceeds  used  for  land,  construction, 
and  equipment,  and  for  taxes,  bond  interest,  and  overheads  the  first 
year  and  for  attorneys'  fees,  contingent  expenses,  and  for  promotion 
services  and  expenses  in  maximum  amounts  specified,  upon  condition 
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that  before  bonds  or  stock  are  issued  the  proposed  mortgage  be  sub- 
mitted to  the  Commission,  and  a  supplemental  order  approving  the 
same  be  obtained,  and  that  a  verified  statement  containing  an  accu- 
rate description  of  the  property  and  the  cost  of  the  same  be  sub- 
mitted; that  the  bonds  to  be  issued  at  less  than  par  should  all  be 
sold  at  once  or  else  in  the  inverse  order  of  their  maturity,  since  the 
bonds  first  maturing  will  }ield  a  larger  return  upon  the  investment 
than  those  maturing  later;  and  that  the  face  value  of  the  bonds 
issued  will  at  no  time  exceed  the  par  value  of  the  stock  issued  and 
sold  by  a  greater  ratio  than  9  to  7.  The  Commission,  while  recog- 
nizing tiie  elements  of  risk,  authorized  the  issue  of  the  above  stocks 
and  bands,  it  appearing  that  the  remarkable  growth  of  the  city  and 
the  freight  handled  therein  precluded  a  denial  of  the  application  on 
the  ground  that  the  enterprise  was  necessarily  premature,  although 
other  warehouse  companies  contended  that  the  available  warehouse 
space  now  exceeded  the  demand.  The  Commission  further  stated 
that  stock  issue  of  $40,000  to  promoters  of  a  warehouse  company 
requiring  capital  of  $699,100  is  extremely  liberal,  even  in  view  of  the 
risk  involved,  where  the  amount  claimed  for  services  was  $16,925, 
and  the  cash  expenditures  of  $9,008.39  could  easily  have  been  re- 
duced to  $5,000  by  dispensing  with  an  automobile  and  chauffeur, 
and  by  cutting  down  some  of  the  expense  incident  to  two  offices  in 
Loe  Angeles  in  addition  to  one  in  Chicago,  and  by  reducing  a  pay- 
ment of  $3,000  for  the  office  and  financial  organization  of  a  firm 
of  architects  who  would,  in  addition,  receive  their  regular  fee  of 
$21,600,  and  held  that  6  per  cent  first-mortgage  serial  bonds  cover- 
ing a  firstrclass  warehouse  in  the  heart  of  the  shipping  district  of 
Los  Angeles  should  easily  be  marketed  at  90  per  cent  of  par,  at 
which  price  they  would  yield  7.6  per  cent. 

Re  Inglewood  Water  Co.  Decisi<m  No.  3167,  Application  No. 
1972,  March  14,  1916,  $150,000  6  per  cent  first-mortgage  gold  bonds 
to  be  issued  at  par  in  payment  for  the  plant  and  water  system  of  the 
Hyde  Park  Water  Company  exclusive  of  its  real  estate,  and  to  re- 
fund indebtedness  specified. 

Re  Ooeanside  Electric  &  Gas  Co.  Decision  No.  3156,  Application 
No.  2078,  March  14,  1916,  $12,042  8  per  cent  promissory  notes  to 
specified  parties  for  the  purpose  of  refunding  a  like  amount  of  out- 
standing notes. 

Re  Midland  Counties  Public  Service  Corp.  Application  No.  2085, 
Decision  No.  3168,  March  17,  1916,  $102,089.20  promissory  notes 
for  the  purpose  of  renewing  various  specified  notes  upon  condition 
that  applicant  may  issue  notes  payable  not  over  one  year  from  date 
of  issue,  may  issue  and  reissue  said  notes  for  such  term  or  terms 
as  it  may  desire,  providing  that  the  aggregate  of  said  terms  shall 
not  exceed  one  year  in  any  instance  from  the  date  of  maturity  of  the 
note  refunded. 
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Re  Hneneme^  M.  &  P.  L.  A.  B.  Go.  DeeiBion  No.  3166^  Application 
Ho.  2093,  March  17,  1916,  $50,000  common  capital  stock  of  the 
Hneneme,  Malibu,  ft  Southern  Bailway  Company  to  be  issued  to  the 
owners  of  a  railway  upon  condition  that  such  ndlway  be  transferred 
to  the  company  free  and  clear  of  all  encumbrances.  Order  amended 
so  as  to  permit  the  issuance  of  560  shares  of  stock  instead  of  500 
(April  15,  1916).  First  supplemental  order  set  aside  and  an  order 
permitting  the  issuance  of  560  shares  of  stock  in  addition  to  the 
original  500  issued  (April  20,  1916). 

Be  Sutter-Butte  Canal  Co.  Decision  No.  3179,  Application  No. 
239,  March  22,  1916,  order  granting  an  extension  of  time  in  whidi 
to  issue  $52,000  first*mortgage  6  per  cent  gold  bonds  authorized  by 
Decision  No.  299,  Oct.  23,  1912,  and  amending  such  decision  so  as 
to  allow  applicants  to  issue  $1,000  additional  bonds,  and  to  use  the 
proceeds  of  such  $1,000  issue  in  retiring  underlying  bonds  of  the 
Butte  County  Canal  Company;  said  decision  was  further  am^ided 
by  permitting  applicant  to  use  $8,000  face  value  of  said  bonds  in 
meeting  the  sinking-fund  payments  under  its  trust  indenture. 

Be  Tidewater  Southern  B.  Co.  Decision  No.  3173,  Application  No. 
2041,  March  22,  1916,  $100,000  7  per  cent  promissory  notes  to  be 
secured  by  bonds  in  the  proportion  of  $2  face  yalue  of  bonds  for 
each  $1  face  value  of  notes,  and  to  use  $85,750  of  such  notes  for 
renewing  or  refunding  outstanding  maturing  notes,  and  to  retain 
the  balance  of  such  notes  in  the  treasury  until  further  order  of  the 
Commission;  when  notes  are  paid  a  proportionate  amount  of  bonds 
securing  the  same  to  be  returned  to  treasury. 

Be  San  Diego  &  A.  B.  Co.  Decision  No.  3198,  Application  No. 
2147,  Mardi  28,  1916,  $350,000  one-day  promissory  note  to  be  is- 
sued for  the  purpose  of  refunding  a  note  in  like  tenor  and  amount. 

Be  Lompac  Warehouse  Co.  Decision  No.  3204,  Application  No. 
2068,  March  29,  1916,  $38,700  common  capital  stock  to  be  issued 
to  present  holders  of  certificates  of  said  company's  capital  stock 
heretofore  illegally  issued,  it  appearing  that  the  original  issue,  made 
without  the  consent  of  the  Commission,  had  been  devoted  to  proper 
capital  purposes. 

Be  Ukiah  Water  ft  Improv.  Co.  Decision  No.  3202,  Application  No. 
2095,  March  29, 1916,  $43,300  three-year  6  per  cent  promissory  notes 
to  be  used  to  renew  maturing  notes  in  a  like  sum. 

Be  Marin  County  Electric  B.  Co.  Decision  No.  3207,  Application 
No.  947,  March  29,  1916,  application  for  authority  to  sell  stock  to 
persons  other  than  residents  and  property  owners  in  Mill  Valley  de- 
nied, it  appearing  that  by  Commission's  decision  No.  1377  (4  Cal. 
B.  C.  B.  503)  the  railroad  had  been  authorized  to  sell  its  stock  only 
to  residents  of  Mill  Valley  who  would  benefit  from  the  construction 
of  the  proposed  street  railway  in  other  ways  than  through  dividends; 
that  the  company  was  only  able  to  collect  $5,000  of  $20,000  sub- 
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scribed  for;  ihat  itfl  funds  were  exhausted  after  it  had  laid  i  of  a 
mile  of  track  and  completed  about  f  of  a  mik  of  ditch;  that  its 
franchise  had  expired ;  and  that  the  t(nim  had  instructed  the  attorney 
general  to  bring  suit  for  forfeiture  of  the  bond. 

Re  Whittier,  Decision  No.  3216,  Application  No.  2106,  March 
30,  1916,  Southern  Sierras  Power  Company  authorized  to  issue  $2,- 
600  promissory  notes  as  part  of  the  purchase  of  an  electric  light  sys- 
tem at  Hemet 

Ee  Nevada-Califomia-Oregon  R  Co.  Decision  No.  3228,  Appli':»a- 
tion  No.  2065,  April  4,  1916,  $402,000  fiial^mortgage  5  per  cent 
twenty-year  bonds  to  be  issued  in  lieu  of  their  like  amount  of  bonds 
issued  without  authority  of  the  Commission,  provided  that  such 
bonds  are  issued  at  the  same  price  of  the  bonds  originally  without 
authority,  the  original  issue  to  be  returned  to  the  treasury  and  the 
report  made  to  the  Commission.  The  Commission  denied  for  the 
present  authority  to  issue  an  additional  $117,000  of  said  bonds  until 
applicant  has  furnished  Commission  with  satisfactory  evidence  show- 
ing that  the  $15,000  face  value  of  bonds  issued  after  application  had 
been  made,  but  before  authority  had  been  granted,  had  been  issued 
through  inadvertence  and  without  intention  of  violating  the  Public 
ITtilities  act,  it  appearing  that  under  the  testimony  the  contention 
that  an  emergency  arose  could  not  be  sustained,  and  while  the  original 
issue  might  have  been  made  without  any  intaition  of  violating  the 
Public  Utilities  act,  no  adequate  explanation  was  made  as  to  why 
bonds  were  issued  after  the  matter  had  been  called  to  the  attention 
of  the  company.  Permission  to  issue  the  $117,000  of  said  bonds 
granted  (April  7,  1916). 

A  railway  company  was  authorized  to  issue  $1,800,000*  face  value 
of  6  per  cent  promissory  notes  for  the  purpose  of  paying  off  $1,- 
800,000  face  value  of  bonds  of  another  company  owned  by 'the  for- 
mer, and  the  latter  company  was  authorized  to  issue  $2,250,000  par 
value  of  5  per  cent  bonds  to  be  pledged  as  security  therefor  on  con- 
dition that  such  notes  and  bonds  should  not  be  issued  until  the  former 
company  took  the  necessary  steps  to  procure  the  original  books  of 
accounts  for  specified  years,  it  appearing  that  such  company  was 
operating  imder  a  considerable  deficit  which  had  been  reported  as  a 
surplus,  and  that  the  missing  books  were  the  only  means  by  which 
the  Commission  could  determine  its  financial  condition.  Re  United 
K.  Co.  Application  No.  1992,  and  Re  Market  Street  R.  Co.  Decision 
No.  2967,  Application  No.  1993,  December  11,  1916.  This  order 
was  modified  by  a  supplemental  order  (December  13,  1915)  requir- 
ing the  former  company  to  take  ^'all  reasonable  steps^'  to  procure 
the  possession  of  the  books. 

The  Oakland,  Antioch,  &  Eastern  Railway  was  authorized  to 
issue  $7,195,000  first-mortgage  pledged  bonds  and  $262,000  of  notes; 
$328,000  of  the  bonds  to  be  pledged  when  released  from  the  prior 
P.U.R.1916D. 
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pledge,  as  secnriiy  for  the  notes,  and  to  be  taken  at  80  as  payment 
if  notes  are  not  paid;  the  bonds  to  be  sold  to  bondholders  or  stock- 
holders for  cash,  or  to  be  issued  in  lieu  of  bond  interest  earned  and 
iified  for  capital  purposes,  at  not  less  than  80  plus  accrued  interest; 
the  proceeds  of  bonds  and  notes  to  be  used  only  to  discharge  notes 
and  accounts  payable  incurred  for  capital  eicpenditures ;  nonconsent- 
ing  bondholders  to  have  the  same  right  to  participate  as  the  others. 
Re  Oakland,  A.  &  E.  R.  Co.  Decision  2913,  Application  No.  1730, 
November  20,  1915. 

Connecticut— Bje  New  York,  N.  H.  &  H.  R.  Co.  Docket  No. 
1867,  April  18, 1916,  $25,000,000  one-year  4^  per  cent  notes,  the  pro- 
ceeds, together  with  $2,000,000  in  cash,  to  be  used  to  pay  $27,000,000 
5  per  cent  notes  maturing  May  1,  1916,  it  appearing  that  the  differ^ 
ence  in  interest  will  save  the  company  approximately  $600,000,  and 
that  the  amount  of  the  above  issue  in  notes,  when  added  to  the  amount 
of  outstanding  bonds,  debentures,  and  notes  of  the  company,  would 
cause  the  aggregate  amount  of  all  such  bonds,  debentures,  and  notes 
to  exceed  the  amount  of  the  capital  stock  of  the  said  company  com- 
puted in  accordance  with  the  provisions  of  §  7  of  chapter  339  of 
Special  Acts  of  1915,  but  that  such  indebtedness  would  not  exceed 
twice  the  amount  of  its  capital  stock. 

District  of  Columbia, — A  corporation  organized  to  take  over  the 
franchise  and  property  of  a  railway  which  had  been  purchased  at 
foreclosure  sale  for  the  nominal  price  of  $25,000  by  a  representative 
of  its  bondholders  was  authorized  to  purchase  such  road,  and  to 
issue  and  sell  $50,000  capital  stock  at  not  less  than  par,  and  to 
issue  and  sell  $150,000  first  mortgage  5  per  cent  thirty-year  gold 
bonds  secured  by  mortgage  on  the  franchises  and  property  of  the 
railway  to  be  acquired,  the  property  having  been  tentatively  valued 
at  $168,000  end  estimated  to  require  $5,000  working  capital;  the 
application  was  granted  upon  condition  that  so  much  of  such  securi- 
ties as  might  be  necessary  be  used  for  the  purchase  of  the  above  rail- 
way, and  that  the  remainder  be  apportioned  among  the  bondholders 
who  had  elected  to  participate  in  the  purchase,  and  that  the  discounts 
and  expenses  of  the  sale  and  the  difference  between  the  face  value 
of  the  securities  authorized  and  the  value  of  the  utility  purchased, 
as  later  to  be  determined  by  the  Commission,  be  amortized  out  of 
income  before  the  maturity  of  the  bonds.  Re  Washington  Inter- 
urban  R.  Co.  Order  No.  176,  P.  U.  C.  No.  1888/4,  Feb.  9,  1916. 

Illinois.— Re  Indiana  Harbor  Belt  R.  Co.  No.  4572,  Jan.  27, 1916, 
authorizing  the  New  York  Central  Railroad  Company,  the  Michigan 
Central  Railroad  Company,  the  Chicago  &  Northwestern  Railway 
Company,  and  the  Chicago,  Milwaukee,  &  St.  Paul  Railway  Company 
to  loan  and  advance  to  the  Indiana  Harbor  Belt  Line  Company,  each 
in  proportion  to  its  respective  stock  ownership,  the  sum  of  $550,000, 
upon  non-negotiable  demand  promissory  notes  from  time  to  time  as 
P.U.R.1916D.  16 
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may  be  needed  by  the  latter  company  for  construction  and  extension 
of  improvements. 

Ee  Kinloch  Long  Distance  Teleph.  Co.  No.  3999,  and  Kinloch 
Teleph.  Co.  No.  4000,  March  10,  1916,  it  appearing  that  the  Kin- 
loch Long  Distance  Telephone  Company  was  ttie  owner  of  the  entire 
capital  stock  of  the  Kinloch  Telephone  Company,  the  latter  waa 
authorized  to  issue  $527,300  capital  stock  to  the  Kinloch  I>ong 
Distance  Telephone  Company  at  par  for  the  purpose  of  dis- 
charging its  obligation  to  the  last-named  company  by  reason  of 
money  advanced  and  expended  upon  the  plant  and  equipment  of 
the  Kinloch  Telephone  Company.  The  Kinloch  Long  Distance  Tele- 
phone Company  was  authorized  to  issue  $641,000  5  per  cent  first- 
mortgage  gold  bonds  to  be  sold  at  not  less  than  85  per  cent  of  par, 
and  to  us6  the  proceeds  for  the  reimbursement  of  money  expended 
for  the  acquisition  of  stock  of  the  Kinloch  Telephone  Company  and 
for  construction,  extension,  or  improvement  amounting  to  $713,200, 
it  appearing  that  the  amount  of  bonds  to  be  issued  for  the  reimbnrse- 
ment  of  such  expenditures  was  limited  by  the  terms  of  the  first  and 
supplementary  mortgage  to  90  per  cent  thereof ;  discounts,  commis- 
sions, and  expenses  of  the  sale  of  bonds  to  be  amortized  in  equal 
annual  instalments;  stock  of  the  Kinloch  Telephone  Company  ac- 
quired as  aforesaid  to  be  deposited  with  the  trustees  as  additional 
security  for  the  supplemental  mortgage  of  the  Kinloch  liong  Dis- 
tance Telephone  Compan)^  and  retained  by  said  trustee  until  the 
bonds  secured  by  said  mortgage  have  been  wholly  paid  and  dis- 
charged. 

Re  Roberts  Fireproof  Storage  Co.  No.  3432,  March  10,  1916,  $50,- 
000  6  per  cent  gold  bonds  to  be  sold  at  not  less  than  90  per  cent  of 
par  and  accrued  interest,  and  the  proceeds  used  for  the  construction 
of  a  warehouse  and  the  acquisition  of  property;  discounts,  commis- 
sions, and  expenses  of  sale  to  be  amortized  out  of  income  dnring 
the  life  of  the  bonds;  proceeds  of  the  sale  to  be  deposited  with  the 
trustee  in  lien  of  bonds  so  sold  and  to  be  paid  out  only  upon  the  cer- 
tificate of  the  storage  company  as  construction  work  progresses. 

Re  Byron  Electric  Light  &  P.  Co.  No.  4597,  March  22,  1916, 
$10,000  common  capital  stock  to  be  sold  for  cash  at  par,  and  the  pro- 
ceeds used  for  the  acquisition  of  property  and  for  construction  and 
completion  of  an  electric  light  plant,  and  facilities  in  Byron. 

Re  Cincinnati,  I.  &  W.  R.  Co.  No.  4832,  March  23,  1916,  order 
authorizing  railroad  to  execute  a  trust  and  lease  agreement  for  the 
purchase  of  cars  costing  $812,466.90,  and  to  pay  to  the  trustee  there- 
in named  20  per  cent  of  the  purchase  price  of  such  cars  on  or  before 
the  date  of  the  first  delivery,  and  to  pay  ^  of  1  per  cent  to  the  trustee 
from  time  to  time  as  certificates  are  issued,  and  to  issue  $650,000  5 
per  cent  trust  certificates  to  be  sold  at  99^  per  cent  of  par  and  ac- 
crued interest  for  the  purchase  of  such  equipment ;  all  discounts,  ex- 
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penseB,  and  commiasions  to  be  amortized  out  of  income  or  charged  to 
profit  and  loes. 

Be  Galesburg  By.  Lighting  ft  P.  Co.  No.  4795,  March  23,  1916, 
petitioner  authorized  to  execute  a  consolidated  and  refunding  mort- 
gage in  the  sum  of  $5,000,000,  and  to  issue  $850,000  consolidated 
and  ref  imding  mortgage  5  per  cent  gold  bonds  to  be  sold  to  net  not 
lees  than  85  per  cent  of  par  and  accrued  interest,  the  proceeds  to  be 
used  for  the  acquisition,  discharge,  or  lawful  refunding  of  obligations 
incurred  for  the  acquisition  of  property,  and  for  construction,  ex- 
tensions, or  improvements;  all  discounts,  commissions,  and  expenses 
in  connection  with  the  sale  of  bonds  to  be  amortized  out  of  income 
in  equal  annual  instalments.  The  company  was  further  authorized 
to  issue.  $171,000  of  its  1904  issue  of  bonds  for  refunding  and  can- 
celing a  like  amount  of  bonds  outstanding  under  the  iSrst  mortgage, 
upon  condition  that  the  bonds  so  acquired  be  delivered  to  and  held 
by  the  trustee  as  additional  security  for  the  consolidated  and  re- 
funding mortgage  bonds  hereinbefore  authorized,  and  that  all  other 
bonds  obtained  by  the  issue  be  deposited  and  held  by  the  trustee.  All 
bonds  of  1902,  1909,  and  1913  issues  redeemed  as  aforesaid  to  be 
cremated  and  destroyed,  and  a  certificate  filed  with  the  Commission 
to  the  effect  that  such  bonds  have  been  so  destroyed  and  that  the 
bonds  redeemed  by  the  1904  issue  were  pledged  and  deposited  with 
the  trustee  as  ordered. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  4756,  March  24,  1916, 
$132,200  capital  stock  to  be  sold  at  par,  and  the  proceeds  used  for 
construction  and  for  reimbursing  treasury  for  moneys  expended  there- 
from for  construction  within  five  years  from  date. 

Be  Southern  Illinois  Light  &  P.  Co.  No.  4755,  March  24,  1916, 
$377,708.79  first-mortgage  6  per  cent  bonds  to  be  sold  at  not  less 
than  90  per  cent  of  par  and  accrued  interest,  the  proceeds  to  be 
used  for  construction  and  for  reimbursing  the  treasury  of  the  com- 
pany for  moneys  to  be  expended  within  five  years  next,  for  construc- 
tion, extension,  or  improvement ;  discounts  and  expenses  of  sale  to  be 
amortized  out  of  income. 

Re  Mendon  Electric  Light  &  P.  Co.  No.  4747,  'March  30,  1916, 
$5,000  common  capital  stock  to  be  sold  at  par  and  the  proceeds  used 
for  the  construction  and  completion  of  an  electric  light  plant  at 
Mendon. 

Re  Public  Service  Co.  No.  4748,  March  30, 1916,  $2,012,500  com- 
mon capital  stock  and  $2,943,000  first  and  refunding  5  per  cent  mort- 
gage bonds;  the  stock  to  be  offered  to  stockholders  at  par,  and,  if 
not  so  disposed  of,  to  be  sold  at  par,  and  the  bonds  to  be  sold  at  not 
less  than  90  per  cent  of  par  and  accrued  interest,  and  the  proceeds 
of  the  sale  of  said  stock  and  bonds  to  be  applied  to  the  payment  of  ma- 
turing gold  notes,  and  for  the  acquisition  of  property,  and  for  exten- 
sions and  improvements ;  all  discounts  to  be  amortized  out  of  income 
P.U.R.1916D. 
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before  maturity;  the  company  was  fxirther  ordered  to  charge  its  in- 
3ome  account  with  its  pro  rata  proportion  of  all  discounts,  commis- 
sions,  and  expenses  in  connection  witti  the  issue  and  sale  of  the  $3,- 
500,000  collateral  gold  notes  redeemed  by  the  forgoing  issue,  the 
balance  of  said  discount  and  expense  to  be  charged  to  profit  and 
loss;  upon  the  retirement  of  the  collateral  gold  notes  the  first  and 
refunding  gold  mortgage  bonds  now  pledged  as  collateral  security  for 
the  same  to  be  returned  to  the  company,  and  a  certificate  to  that  effect 
filed  with  the  Commission,  together  with  a  certificate  showing  the 
cancelation  and  cremation  of  such  notes. 

Re  Abingdon  Home  Teleph.  Co.  No.  4508,  March  30,  1916,  $8,000 
second  mortgage  6  per  cent  gold  bonds  to  be  sold  at  not  less  than 
par  and  accrued  interest,  and  the  proceeds  iiaed  for  refunding  out- 
standing obligations  incurred  for  construction. 

Re  Preeport  Gas  Co.  No.  4743,  March  30,  1916,  $10,000  5  per 
cent  bonds  to  be  sold  at  not  less  than  7^  per  cent  of  par  and  accrued 
interest,  and  the  proceeds  used  to  provide  funds  to  an  amount  not 
exceeding  approximately  85  per  cent  of  the  actual  cost  of  proposed 
additions,  improvements,  and  betterments;  discounts,  commissions, 
and  expenses  to  be  amortized  out  of  income. 

Re  Tiskilwa  Electric  Light  Co.  No.  4766,  March  30,  1916,  $10,- 
000  common  capital  stock  to  be  sold  at  not  less  than  par,  and  the  pro- 
ceeds used  for  the  acquisition  of  property,  and  for  the  construction 
and  completion  of  electric  facilities  in  Tiskilwa. 

Re  Augusta  Mut.  Teleph.  Co.  No.  4875,  April  6,  1916,  $4,000  6 
per  cent  five-year  promissory  notes  to  be  sold  at  par,  and  the  proceeds 
used  to  provide  for  proposed  additions,  extensions,  and  betterments. 

Re  Union  Stock  Yard  &  Transit  Co.  No.  4468,  April  13,  1916, 
Produce  Terminal  Company  authorized  to  issue  and  sell  $180,000 
common  capital  stock  at  par,  the  proceeds  to  be  used  for  the  acqui- 
sition of  property  and  the  electric  utility  business  of  the  Union 
Stock  Yard  &  Transit  Co.  for  working  capital,  and  for  facilities. 

Re  Central  Illinois  Public  Service  Co.  No.  4581,  April  20,  1916, 
$6,000  6  per  cent  promissory  notes  to  be  used  for  the  purchase  of 
the  electric  light  property  of  Chas.  W.  dinger,  in  the  village  of 
Franklin. 

^Re  Western  United  Gas  &  E.  Co.  No.  4850,  April  20,  1916,  $24,- 
000  general  mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less  than 
85  per  cent  of  par  and  accrued  interest,  and  the  proceeds  used  for 
reimbursement  of  moneys  actually  expended  from  income  not  se- 
cured by  or  obtained  from  the  issue  of  stock,  bonds,  etc.,  and  for  the 
payment  of  75  per  cent  of  the  expenditures  of  the  petitioner  for 
property  constructed  or  acquired  for  extensions. 

Re  Chicago,  I.  &  L.  R.  Co.  No.  4910,  April  28,  1916,  $4,530,000 
5  per  cent  mortgage  bonds  to  be  sold  at  not  less  than  89  per  cent  of 
par  and  accrued  interest,  and  the  proceeds  used  to  discharge  general 
P.U.R.1916D. 
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mortgage  5  per  cent  bonds  maturing  July  1, 1916,  to  reimburse  treas- 
ury for  moneys  expended  for  income  not  otherwise  secured  by  or  ob- 
tained from  tbe  issue  of  stock  or  stock  certificates  or  bonds^  notes, 
or  other  evidences  of  indebtedness,  for  the  acquisition  of  property 
and  construction,  and  for  the  discharge  of  equipment  trust  obliga* 
tionB ;  discounts,  commissions,  and  expenses  of  the  sale  to  be  amor- 
tized or  charged  to  profit  and  loss.  The  Commission  reserred  the 
question  of  approving  the  issuance  of  $500,000  bonds  for  further  con- 
sideration. 

Re  Chicago  Teleph.  Co.  No.  4624,  April  6,  1916,  order  approving 
various  notes  issued  without  the  consent  of  the  Commission,  it  ap- 
pearing that  the  notes  were  used  for  the  acquisition  of  operating  head- 
quarters and  new  exchange  facilities,  that  the  price  paid  for  the 
property  so  acquired  was  reasonable,  that  the  notes  were  in  every 
case  purchase-money  notes,  for  which  the  property  so  acquired  by 
the  petitioner  was  mortgaged,  and  that  the  expenditures  were  not 
chargeable  to  operating  expenses  or  income. 

Re  Basco  Electric  Light  &  P.  Co.  No.  4707,  and  No.  4706  con- 
solidated, April  20,  1916,  $3,000  common  capital  stock  to  be  sold  at 
par  and  the  proceeds  used  for  the  purpose  of  installing  and  equipping 
an  electric  light  plant  in  Basco. 

Indiana.— Re  Topeka  Water  Co.  No.  2058,  April  5,  1916,  $2,000 
6  per  cent  preferred  stock,  the  proceeds  to  be  used  to  take  up  and 
discharge  indebtedness  represented  by  promissory  notes  amounting  to 
$2,000  issued  to  secure  money  to  apply  on  the  instalment  of  its  water 
plant  of  Topeka. 

Re  Ohio  River  Teleph.  Co.  No.  2050,  April  7,  1916,  $10,400  5 
per  cent  cumulative  second  preferred  stock  to  be  sold  at  not  less 
than  95  per  cent  of  par,  it  appearing  that  the  money  derived  from 
the  sale  is  required  to  reduce  outstanding  notes  and  obligations,  and 
to  pay  for  extensions  and  construction  of  new  lines. 

Re  Citizens'  Gas  Co.  No.  2162,  April  7,  1916,  $260,000  first  re- 
funding 5  per  cent  mortgage  bonds  to  be  sold  at  not  less  than  90  per 
cent  of  par  and  the  proceeds  used  to  reimburse  the  treasury  for  exten- 
sions and  betterments  made  between  January  1,  1915,  and  Decem- 
ber 31,  1915. 

Re  United  Public  Service  Co.  No.  2242,  April  15,  1916,  $30,000 
first  and  refunding  6  per  cent  gold  bonds  to  be  sold  at  not  less  than 
90  per  cent  of  paiP  and  accrued  interest,  and  the  proceeds  used  to 
pay  for  betterments,  extensions,  and  improvements,  and  to  reimburse 
its  treasury  for  moneys  expended  for  betterments,  additions,  and  im- 
provemente. 

Kansas, — ^Re  Newton,  Docket  1329,  April  21,  1916,  order  approv- 
ing plans,  specifications,  and  detailed  estimate  of  the  cost  of  the 
proposed  improvement  in  the  waterworks  system  of  Newton  amount- 
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ing  to  $96,000,  and  that  bonds  of  the  citr  not  exceeding  $76,000 
mav  be  issued  for  the  purpose  of  paying  therefor. 

Maine.— Re  Madison  Water  Dist  U-114,  March  21, 1916,  $200,000 
4  per  cent  water  bonds  to  be  used  in  payment  of  $110,000  notes 
given  to  secure  money  with  which  to  purchase  the  water  plant  of 
Madison  Water  Company  and  for  the  acquisition  and  construction  of 
a  water  system,  this  being  one  of  the  necessary  steps  in  effecting 
the  improvement  of  the  water  situation  in  Madison  begun  in  the  pro- 
ceedings initiated  before  the  Commission  in  Kennison  y.  Madison 
Water  Co.  P.U.R.1915D,  247. 

Re  Bangor  &  A.  B.  Co.  R.  R.  143,  March  28,  1916,  $2,500,000 
two-year  5  per  cent  coupon  gold  notes  to  pay  $1,500  5  per  cent  notes 
maturing  May  1,  1916,  and  to  pay  the  principal  of  floating  indebted- 
ness amounting  to  $277,000,  and  to  pay  instalments  on  outstanding 
car  trust  obligations  amounting  to  $219,000,  maturing  before  Janu- 
ary 1,  1918,  and  to  pay  for  improvements  to  its  road  and  facilities 
as  required,  it  appearing  that>  although  the  expense  of  proposed 
improvements  cannot  be  accurately  estimated,  the  present  necessity 
of  securing  about  $2,000,000  makes  it  advisable  to  provide  once  for 
all  for  all  capital  expenses  which  are  likely  to  be  required  within  the 
life  of  the  proposed  notes  and  which  can  now  be  foreseen,  where  the 
liotes  need  not  actually  be  negotiated  except  as  the  funds  are  required, 
and  no  unnecessary  interest  charge  will  be  created. 

Re  Maine  C.  R.  Co.  R.  R.  No.  140,  March  28,  1916,  $6,000,000 
first  and  refunding  4^  per  cent  bonds  for  the  purpose  of  paying  the 
company's  6  per  cent  coupon  notes  for  like  amoimt  called  for  pay- 
ment May  1,  1916,  it  appearing  that  the  proposed  issue  does  not 
increase  the  outstanding  securities  of  the  company,  but  on  the  con- 
trary retires  a  like  amount  of  indebtedness  now  outstanding  and  se- 
cured by  the  mortgage,  and  reduces  the  interest  rate  from  5  per  cent 
to  a  4.57  basis,  and  diminishes  by  the  amount  of  this  issue  the  maxi- 
mum amount  of  bonds  which  the  company  might,  under  the  most 
favorable  circumstances,  issue  under  its  mortgage,  and  enables  the 
company  to  take  advantage  of  the  present  rates  to  convert  its  short- 
term  securities  into  long-term  bonds. 

Re  Temple  Farmers  Teleph.  Co.  U-113,  March  28,  1916,  83  shares 
of  capital  stock  of  a  par  value  of  $10  each,  to  the  eighty-three  persons 
now  owning  the  physical  telephone  property  to  be  acquired  by  the 
petitioner,  upon  condition  that  each  said  person  shall  deliver  a  quit- 
claim deed  of  all  his  interest  in  and  to  all  of  the  physical  telephone 
property  (instrument  or  telephone  excepted)  which  he  owns.  The 
company  was  further  authorized  to  issue  from  time  to  time  $500  capi- 
tal stock,  and  to  use  the  proceeds  for  repairing  existing  lines,  ex- 
tending its  lines  to  cu8t6mers  and  to  the  central  office  of  another 
telephone  company,  there  to  make  physical  connection  for  inter- 
change traffic. 
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Re  York  County  Water  Co.  U-117,  March  28,  1916,  $30,500  first 
and  refunding  5  per  cent  mortgage  bonds  to  be  sold  at  not  less  than 
92^  per  cent  of  par  and  accrued  interest  and  $13,500  preferred  6 
per  cent  stock  to  be  sold  at  not  lees  than  94^  per  cent  of  par  and  ac- 
crued dividend,  and  to  use  the  proceeds  for  the  acquisition  of  facili- 
ties and  extensions  and  additions  to  plant. 

Re  Portland  Water  Dist.  TJ-118,  March  31,  1916,  $150,000  4  per 
cent  coupon  bonds  for  the  purpose  of  paying  the  obligations  incurred 
for  extensions,  additions,  and  permanent  improvements  made  upon 
its  water  plant. 

Re  Anson  Water  Dist.  No.  F-120,  April  4,  1916,  $75,000  41  per 
cent  bonds  to  be  sold  at  101.62  per  cent  of  par  and  tilae  proceeds  used 
for  construction  and  equipment  of  a  water  plant. 

Re  Rumford  &  M.  Water  Dist.  U-122,  AprU  13,  1916,  $27,000 
20-year  4  per  cent  bonds  to  be  sold  at  not  less  than  99  per  cent  of 
par  and  accrued  interest,  and  the  proceeds  used  in  payment  of  the 
principal  of  notes  of  like  amount;  it  appearing  that  the  notes  to  be 
refunded  were  given  for  capital  purposes,  and  the  issue  of  bonds  will 
make  a  very  substantial  saving  in  interest  charges. 

Re  Newport  Water  Co.  U-121,  May  2,  1916,  $15,000  5  per  cent 
mortgage  bonds  to  be  sold  and  the  proceeds  used  in  payment  of  notes 
amounting  to  $13,000,  and  the  balance  for  further  expenses  and  im- 
provements to  its  waterworks  plant;  $50,000  of  such  bonds  to  be 
signed  and  deposited  with  the  trustee,  to  be  taken  down  when  re- 
quired on  approval  of  the  Conmiission  for  the  refunding  or  payment 
of  4  per  cent  mortgage  bonds  due  March  1,  1929,  it  appearing  tliat 
the  consent  to  the  entire  issue  of  $65,000  should  be  made  at  this 
time  to  avoid  a  second  mortgage  when  the  $50,000  bonds  mature. 

Re  Greenville  Water  Co.  U-115,  April  25,  1916,  $52,500  common 
capital  stock  at  par,  of  which  $2,500  was  to  be  used  for  the  purchase 
of  the  waterworks  of  the  H.  M.  Shaw  Manufacturing  Company  and 
$50,000  thereof  to  pay  money  borrowed  for  the  payment  of  obliga- 
tions to  certain  of  its  stockholders  for  money  advanced  by  them  to 
pay  for  bonds  and  other  obligations. 

Re  Pittsfield,  U-124,  April  26,  1916,  $30,000  municipal  4  per 
cent  bonds  to  be  sold  at  98.912  per  cent  of  par  and  the  proceeds  used 
for  the  payment  of  a  like  amount  of  bonds  due  March  1,  1915,  it 
appearing  that  the  above  issue  had  been  made  by  the  town  without 
the  consent  of  the  Commission. 

Maryland, — Re  Washington  Interurban  R.  Co.  Case  No.  1049, 
Order  No.  2699,  Feb.  23,  1916,  $50,000  common  capital  stock  and 
$150,000  5  per  cent  first-mortgage  bonds  to  be  delivered  in  payment 
of  railway  system  formerly  owned  by  the  Washington  Interurban 
Railway  Company. 

Massachusetts  Bd,  of  0.  £  EL  L.  Comrs, — ^Re  Ludlow  Electric 
Light  Co.  March  20,  1916^  $9,000  common  capital  stock  to  be  issued 
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at  par  and  the  proceeds  to  be  used  for  the  payment  and  cancelation 
of  an  equal  amount  of  the  obligations  of  the  company  represented 
by  promissory  notes  given  for  new  oonstmctions,  extensions,  and 
permanent  improvements;  stocjc  not  subscribed  for  by  stockholders 
to  be  sold  upon  advertisement. 

Re  Franklm  Electric  Light  Co.  March  20,  1916,  $10,000  common 
capital  stock  to  be  issued  at  par  and  the  proceeds  applied  to  the  pay- 
ment of  an  equal  amount  of  promissory  notes  issued  for  construc- 
tion; stock  unsubscribed  for  by  stockholders  to  be  sold  at  public 
sale  upon  specified  advertisement. 

Re  Attleboro  Gaslight  Corp.  March  20,  1916,  $58,000  com- 
mon capital  stock  to  be  issued  at  150  per  cent  of  par,  the  pro- 
ceeds of  106  shares  used  for  the  payment  and  cancelation  of  an 
equal  amount  of  outstanding  promissory  notes,  and  the  proceeds  of 
474  shares  to  be  used  for  additions  to  the  plant  made  subsequent  to 
the  date  hereof:  shares  unsubscribed  for  by  the  stockholders  to  be 
sold  upon  advertisement.  Certain  of  the  promissory  notes  aboye 
described  had  been  issued  for  the  purchase  of  a  large  tract  of  land 
as  a  site  for  a  new  works,  but  later  the  company  decided  to  purchase 
gas  from  the  Taunton  Gaslight  Company,  and  the  land  in  ques- 
tion will  probably  never  be  utilized  for  the  purpose  for  which  it  was 
liought. 

R^  IsTorthampton  Gaslight  Co.  March  27,  1916,  order  approving 
issuance  of  1,427  shares  of  additional  capital  stock  of  the  par  value  of 
$25  each,  to  be  sold  for  $28.75  a  share,  in  lieu  of  request  for  issu- 
ance of  stock  of  par  value  of  $54,500  for  payment  of  indebtedness 
incurred  for  improvements,  -upon  the  ground  that  part  of  the  expen- 
ditures were  necessitated  by  a  reconstruction  of  the  plant,  and  some 
of  the  improvements  were  made  at  a  profit  by  a  corporation  owning 
the  utility^s  stock.  See  also  in  this  connection,  Se  Arlington's  Peti« 
tion,  P.U.R.1916B,  363. 

A  water  utility  was  authorized  to  issue  $10,000  common  stock  and 
$10,000  preferred  stock — proceeds  to  pay  outstanding  notes  repre- 
benting  expenditures  for  commissions  on  sale  of  securities  previously 
issued  and  certain  items  of  overhead  expenses — on  condition  that 
company  retire  $10,000  of  its  first-mortgage  bonds  within  ten  years, 
notwithstanding  the  fact  that  the  Commission  foimd  that  the  out- 
standing bonds  and  preferred  stock  fully  represented  the  fair  value 
of  the  property.  Re  Petition  of  Salisbury  Water  Supply  Co.  Feb. 
10,  1916. 

Massachusetts — Public  Service  Commission. — Re  West  End  Street 
R.  Co.  P.  S.  C.  1266,  April  6,  1916,  $815,000  5^  per  cent  bonds 
for  the  purpose  of  paying  a  like  amount  of  bonds  maturing  May  1, 
1916,  and  $1,581,000  5^  per  cent  coupon  bonds  for  the  purpose  of 
refunding  outstanding  bonds  of  a  like  amount,  maturing  August 
1,  1916;  any  excess  in  the  proceeds  of  the  above  issues  to  be  held 
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for  such  application  to  the  coat  of  permanciat  additions  to  and  im- 
piovements  of  the  property  of  the  petitioner  ae  the  Gonuniasion  shall 
hereafter  approve. 

Michigan. — Re  Consnmers*  Power  Co.  D-875,  March  17,  1916, 
$500,000  6  per  oent  cnmulative  preferred  stock  to  be  sold  at  not  less 
than  par  and  accrued  dividends,  it  appearing  that  the  petitioner  has 
expended  or  is  about  to  expend  upward  of  $2,500,000  in  the  acquisi- 
tion of  property  and  the  construction,  completion,  extension,  or 
improvement  of  its  facility,  for  the  payment  of  which  no  stocks  or 
hoads  have  been  authorized. 

Be  Anchor  Bay  Teleph.  Co.  D-1014,  March  17,  1916,  $3,500  com- 
mon capital  stock,  of  which  $2,100  is  to  be  delivered  to  the  individuals 
forming  a  voluntary  association  upon  the  conveyance  of  all  tele- 
phone lines,  properties,  and  effects  now  owned  by  them;  the  remain- 
ing $400  thereof  to  be  sold  for  cash  at  not  less  than  par,  and  the 
proceeds  used  for  extension,  betterments,  and  improvements* 

Re  Michigan  Dock  &  Transfer  Co.  D-1015,  March  21,  1916, 
$15,000  common  capital  stock  to  be  sold  for  cash  at  not  less  than 
par,  and  the  proceeds  used  for  the  purchase  of  a  steamboat  and  for 
equipment  necessary  for  dock  facilities,  and  for  other  lawful  cor- 
porate purposes. 

Re  Thomapple  Gas  &  E.  Co.  D-937,  March  29,  1916,  $60,000 
common  capital  atock  to  be  sold  at  not  less  than  par  and  the  pro* 
ceeds  expended  for  extensions,  betterments,  and  improvements. 

Re  Plymouth  &  N.  Gas  Co.  D-843,  March  29,  1916,  $10,000 
twenty-year  6  per  cent  corporate  bonds  to  be  sold  at  not  less  than 
90  per  cent  of  par,  and  the  proceeds  used  for  extension,  betterments, 
and  improvements.  i^ 

Re  Marquette  County  Gas  &  B.  Co.  D-304,  March  30,  1916,  $2,000 
first-mortgage  6  per  cent  gold  bonds  to  reimburse  treasury  for  the 
expenses  incurred  for  extensions,  improvements,  and  betterments. 

Re  Marquette  County  Gas  &  £.  Co.  D-a04,  March  30,  1916, 
$46,000  first-mortgage  6  per  cent  twenty-year  gold  bonds  to  be  sold 
at  not  less  than  85  per  oent  of  par,  and  the  proceeds  used  to  pay  for 
extension,  betterments,  ajad  improvements  of  the  company's  electric 
railway  and  gas  and  electric  plant. 

Re  Cambria  Rural  Teleph.  Co.  D-941,  March  30,  1916,  $10,000 
common  capital  stock,  part  of  which  is  to  be  issued  to  ttxe  owners 
of  a  voluntary  telephone  association  in  the  proportion  of  two  shares 
of  stock  for  each  share  in  such  association,  upon  this  conveyance  to 
applicants  of  the  facilities,  lines,  properties,  and  effects  of  such  com- 
pany free  of  all  encambrances;  and  $1,000  thereof  to  be  issued  and 
the  proceeds  used  for  the  purchase  of  facilities  and  the  payment  of 
labor,  and  to  pay  in  cash  for  the  share  of  any  shareliolder  of  the 
voluntary  association  refusing  to  take  stock. 

Re  Blackmore  &  H.  Teleph.  Co.  D-1018,  March  30,  1916,  $500 
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common  capital  stock  to  be  sold  at  not  less  than  par,  and  the  pro- 
ceeds nsed  foT  the  purchase  of  facilities  for  the  payment  of  labor, 
and  for  the  construction  of  other  telephone  lines  and  equipment. 

Re  Superior  S.  S.  Co.  No.  D-1016,  April  6,  1916,  $50,000  com- 
mon stock,  of  which  $30,000  was  to  be  delivered  to  tiie  owners  of  a 
vessel  upon  conveyance  of  such  vessel  to  the  company  free  and  clear 
of  all  liens  and  encumbrances,  and  the  balance  to  remain  in  the 
treasury  until  further  order. 

Re  Highland  Park  &  R.  0.  R.  Co.  D-1017,  April  7,  1916,  $50,000 
common  capital  stock  to  be  sold  at  not  less  than  par  and  the  pro- 
ceeds paid  into  the  treasury  of  the  company  to  be  held  until  further 
order  of  the  Commission. 

Re  Golden  &  B.  Transfer  Co.  D-1021,  April  14,  1916,  $60,000 
common  capital  stock  to  be  transferred  and  assigned  to  various  par- 
ties upon  the  transfer  to  the  corporation  of  title  to  all  goods,  chat- 
tels, and  effects  owned  by  a  general  contracting  and  transfer  com- 
pany. 

Re  Ann  Arbor  R.  Co.  D-679,  April  26,  1916,  $1,000,000  collateral 
gold  notes  of  which  $750,000  are  to  be  sold  at  not  less  than  95  per 
cent  of  par  and  the  proceeds  used  for  taking  up  a  maturing  issue  of 
notes,  and  for  reimbursing  the  treasury ;  the  balance  of  $250,000  to 
be  sold  at  not  less  than  92  per  cent  of  par  and  i^e  proceeds  to  be 
subject  to  further  order  of  the  Commission ;  said  notes  to  be  secured 
by  a  pledge  of  the  company's  improvement  and  extension  mortgage 
bonds  of  the  par  value  of  $1,500,000. 

Re  Custer  Teleph.  Co.  D-1028,  April  28,  1916,  $1,000  common 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  and  the  pro- 
ceeds used  for  tl»  purchase  of  material  and  payment  of  labor  and 
the  construction  of  a  telephone  line  and  facilities. 

Re  Air  Line  Roadway  Co.  D-1027,  April  28,  1916,  $600  common 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  and  the  pro- 
ceeds used  for  the  payment  of  labor  and  purchase  of  facilities  in 
the  building  and  equipment  of  a  telephone  line. 

Re  Detroit  Edison  Co.  D-224,  February  4,  1916,  $2,941,000  com- 
mon capital  stock  to  be  sold  at  par  and  the  proceeds  used  for  the 
acquisition  of  property,  the  construction,  completion,  extension,  ahd 
improvement  of  facilities,  to  discharge  lawful  refunding  obligations 
and  floating  debt  incurred  on  account  of  such  improvements  prop- 
erly chargeable  to  capital  account ;  accounting  specified. 

Nebraska. — ^Re  Gilead  Home  Teleph.  Co.  Application  No.  2680, 
March  18,  1916,  $1,000  common  capital  stock  to  be  sold  at  par, 
the  proceeds  used  for  the  retirement  of  a  note  given  for  additions 
and  extensions;  the  balance  to  be  used  for  extensions  and  better- 
ments. 

Re  Kearney  Water  &  Electric  Power  Co.  Application  No.  2635, 
April  7,  1916,  $200,000  twenty-year  first-mortgage  6  per  cent  bonds 
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to  be  sold  at  not  lees  ikan  90  per  cent  of  par  and  ihe  proceeds  used 
in  refunding  outstanding  mortgage  bonds  and  maturing  current  lia- 
bilities, and  for  the  construction  of  a  high-power  transmission  line 
from  Kearney  to  Gibbon;  not  less  than  5  per  cent  of  the  discount 
on  said  bonds  to  be  set  aside  annually  as  an  amortization  fund  upon 
condition  that  the  applicant  shall  not  pay  any  dividends  on  its 
present  outstanding  common  capital  stock,  and  that  all  surplus  over 
and  above  operating  expenses  and  fixed  charges  on  this  preferred 
stock  and  on  the  bonds  hereby  authorized  to  be  issued  shall  be  used 
in  liquidation  of  its  present  curr^it  liabilities,  extensions,  and  bet- 
terments. 

Re  Platte  County  Independent  Teleph.  Co.  Application  No.  2703, 
April  14,  1916,  $16,000  common  capital  stock  to  be  sold  at  par  and 
the  proceeds  used  for  underground  construction,  additions,  and  bet- 
terments. 

Re  Midway  Gas  Co.  Application  No.  2636,  April,  1916,  $30,000 
6  per  cent  first-mortgage  bonds  to  be  sold  for  not  less  than  par, 
and  the  proceeds  used  for  the  liquidation  of  $30,000  outstanding 
current  liabilities  upon  condition  that  applicants  shall  not  pay  any 
dividends  on  the  $75,000  of  outstanding  stock,  and  that  all  surplus, 
if  any,  over  and  aboye  operating  expenses,  etc.,  shall  be  used  in 
extensions  and  betterments,  and  be  entered  upon  the  books  of  the 
company  as  a  depreciation  fund  until  further  order  of  the  Commis- 
sion, it  appearing  that  thia  issue  will  make  the  total  issue  of  bonds 
$50,000  against  property  valued  by  the  Commission  at  $53,474.96, 
and  alttiough  the  Commission  is  of  the  opinion  that  this  amount 
is  larger  than  it  should  be,  yet  it  was  advisable  to  convert  the  out- 
standing current  indebtedness  into  permanent  securities  at  a  lower 
rate  of  interest  than  is  now  being  paid. 

Re  Curtis  Teleph.  Co.  Application  No.  2715,  May  4,  1916,  $870 
common  capital  stock  to  be  sold  for  cash  at  not  less  than  par,  and 
$540  of  the  proceeds  used  to  reimburse  the  company  for  the  pur- 
chase price  of  equipment,  and  the  balance  to  be  applied  to  the  reduc- 
ticm  of  short-term  bills. 

Re  Lincoln  Gas  &  E.  L.  Co.  Application  No.  2727,  May  5,  1916, 
authority  to  issue  $703,400  first  consolidated  mortgage  6  per  cent 
forty-year  gold  bonds,  and  to  sell  same  with  $29,600  of  similar  bonds 
previously  issued  and  sold  and  bought  back  by  company,  at  not  less 
than  86  per  cent,  plus  accrued  interest,  proceeds  to  be  devoted  to 
cancelation  of  certain  gold  notes,  payment  of  outstanding  obliga- 
tions, and  cost  of  pending  betterments  and  additions ;  discount  to  be 
amortized. 

New  Hampshire. — Re  Jones  &  L.  Electric  Co.  D-324,  Order  No. 
516,  March  30,  1916,  $20,000  common  capital  stock  to  be  sold  at 
not  less  than  par  to  the  stockholders  of  the  company,  and  if  not 
subscribed  for  by  them  to  be  sold  as  may  be  determined  by  the 
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majority  of  the  stockholders  for  not  less  tbaa  par;  the  proceeds  to 
be  ujBed  for  the  purchase  of  an  electric  plant. 

Re  Twin  Mountain  Teleph.  Co.  D-323,  Order  No.  617,  March 
31,  1916,  $700  common  capital  stock  to  be  issued  at  par  and  the 
proceeds  used  for  the  acquisition  of  telephone  property,  rights,  and 
franchises. 

New  Jersey, — Re  Erie  R.  Co.  March  14,  1916,  order  approving 
redesignation  and  reissue  of  $10,000,000  face  value  of  series  "C 
bonds  to  be  redesignated  as  series  "D*'  bonds  to  be  used  for  reim- 
bursement of  treasury  for  moneys  expended  from  income  for  capi- 
talizable purposes,  provided  that  $7,000,000  of  bonds  which  are 
pledged  as  securil^  for  $10,000,000  5  per  cent  gold  notes  payable 
April  1,  1916,  shall  not  be  sold  while  such  notes  are  outstanding 
except  for  purpose  of  retiring  them ;  approving  issue  of  $18,000,000 
face  value  4  per  cent  bonds  to  be  designated  as  series  "D"  bonds, 
$19,627,130  face  value  of  the  bonds  to  be  sold  at  not  less  ttian  85 
per  cent  of  face  value  to  realize  $16,094,246.60  net  after  payment  of 
a  commission  of  3  per  cent;  and  remaining  $8,372,870  of  bonds  to 
be  sold  for  not  less  than  85  per  cent  of  face  value  to  realize  at  least 
$7,116,939.50,  proceeds  of  $18,000,000  bonds  to  be  used  to  refund 
such  part  of  $10,000,000  5  per  cent  notes  maturing  April  1,  1916, 
as  remain  after  the  application  of  proceeds  of  $7,000,000  of  series 
"C  bonds  pledged  as  security  therefor;  to  reimburse  the  treasury 
for  expenditures  from  income  within  past  five  years  for  capitaliz- 
able purposes  $9,750,000;  and  to  refund  the  $13,280,000  of  three- 
year  5i  per  cent  notes  maturing  April  1,  1917. 

Re  New  Jersey  Gas  &  E.  Co.  May  2,  1916,  $75,000  of  stock  at 
par,  and  $166,500  par  value  of  bonds  to  be  sold  at  not  less  than 
95  per  cent  so  as  to  realize  $168,200,  the  property  which  the  utility 
had  purchased  at  foreclosure  sale  being  appraised  at  $180,000,  the 
foreclosure  expenses  being  $8,450,  and  the  estimated  cost  of  new 
improvements  $29,756. 

New  York,  First  District, — Re  Hudson  ft  M.  R.  Co.  Case  No. 
1973,  Sept.  17,  1915,  order  authorizing  railroad  to  issue  and  sell 
$616,500  bonds  at  80  per  cent  of  par,  $265,000  to  be  used  to  re- 
imburse treasury  for  $212,000  expended  for  betterments  and  $350,- 
500  thereof  to  reimburse  the  treasury  for  $305,000  expended  for 
payments  on  underlying  mortgages  and  for  rolling  stock,  it  appear- 
ing that  under  the  terms  of  the  mortgage,  bonds  may  be  issued  for 
not  more  than  115  per  cent  of  the  money  expended  for  rolling  stock 
and  for  payments  on  underlying  mortgages ;  discount  and  expenses  of 
the  issue  and  sale  of  bonds  were  ordered  to  be  amortized  out  of  in- 
come by  the  establisliment  of  an  amortization  fund,  into  which 
shall  be  paid  annually  not  less  than  1  per  cent  of  the  amount  of  the 
issue,  plus  4^  per  cent  upon  all  prior  payments,  imtil  suoh  fund  shall 
equal  the  discount  and  expenses. 
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Re  Third  Ave.  R.  Cq.  Case  No.  1778,  Oct.  8,  1915^  $2,020,500 
first  refiindiiig  4  per  cent  mortgage  bonds  to  be  sold  at  not  less 
than  78  per  cent  of  par  and  the  proceeds  used  as  follows: 

(1)  $93,133  to  pay  nnpaid  vouchers  on  account  of  50  low-step 
eai8  acquired  by  the  company. 

(2)  $25,000  to  pay  for  $25,000  par  value  of  capital  stock  of  the 
Pelham  Park  So  City  Island  Railway  C(»iipany  issued  pursuant 
to  order  in  Cases  Nos.  1655  and  1656. 

(3)  $421,996  to  reimburse  treasury  for  expenditures  made  out 
of  income  for  the  purchase  of  the  bonds  and  stock  of  the  New  York 
City  Interborough  Railway  Company  and  claims  against  said  com- 
pany, over  and  above  the  sum  of  $1,000^000  authorized  under  order 
of  Feb.  20,  1914. 

(4)  To  reimburse  its  treasury  for  the  sum  of  $40,000  exp«ttded 
for  the  acquisition  of  450  shares  of  stock  of  the  Pelham  Park  &  City 
Island  Railway  Company;  $20,000  for  the  acquisition  of  $20,000 

.  capital  stock  of  the  Third  Avemie  Bridge  Company ;  $92,908.64  for 
the  acquisition  of  a  note  of  the  Third  Avi^ue  Bridge  Company ;  and 
$431,919.83  for  the  acquisition  of  property,  and  for  construction, 
completion,  extension,  or  improvement  of  the  facilities  of  the  Third 
Avenue  Railway  Company,  between  Jan.  1,  1912,  and  Feb.  28,  1915. 

(5)  $451,022.61  to  reimburse  the  treasury  for  moneys  expended 
from  income  for  additions  and  improvements  made  to  the  Belt  Line 
Railway  Company,  Bronx  Traction  Company,  Forty-second  Street, 
Manhattanville  &  St.  Nicholas  Avenue  Railway  Company,  New  York, 
Westchester  &  C(Hmecticut  Traction  Company,  Southern  Boulevard 
Railroad  Company,  Westchester  Electric  Railroad  Company,  and 
Yonkers  Railroad  Company,  amounting  to  $669,625.90,  from  which 
shall  be  deducted  a  credit  figure  for  the  Union  Railway  Company 
of  $225,961.58,  and  to  which  shall  be  added  expenditures  made  for 
the  New  York  City  Interborough  Railway  Company  amounting  to 
$7,358.29,  said  expenditures  to  be  evidenced  by  demand  notes  of  the 
respective  companies  to  the  extent  that  the  sum  of  the  expenditures 
constitutes  a  net  addition  and  improvement  of  the  properties. 

(6)  For  the  expenses  of  sale  and  to  make  up  the  discounts  or 
deficiency  of  tiie  sale  price  of  the  bonds  to  be  issued  and  to  be 
applied  pro  rai^  for  the  purposes  above  enumerated,  the  sum  of 
$444,507 :  petitioner  directed  to  accept  demand  non-negotiable  prom- 
issory notes  for  the  amount  of  the  expenditures  upon  the  lines 
above  stated,  and  the  said  lines  were  ordered  to  maintain  and  estab- 
lish an  amortization  fund  before  paying  interest  on  their  indebted- 
ness, or  declaring  or  paying  any  dividends  on  their  capital  stock; 
the  said  funds,  to  be  aecumulated  as  specified,  shall  be  used  only 
for  the  acquisition  of  property,  for  capital  or  investment  purposes, 
or  for  the  discharge  of  obligations,  the  payment  of  which  is  ai^roved 
by  the  Commission;  discount  and  commissions  of  the  petitioner  to 
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be  amortized  by  it  out  of  reYenne  or  surplus.  In  eompntmg  the 
amount  of  the  expenditures  specified  in  paragrafA  (5)^  which  should 
be  reimbursed  from  the  proceeds  of  the  sale  of  bonds  of  the  peti- 
tioner, it  was  found  that  some  of  these  expaiiditures  refnresented 
improvements  upon  various  lines  either  of  the  petitioner  or  of  oon-» 
trolled  companies^  and  the  proposition  was  treated  as  if,  instead  of 
being  a  collection  of  separate  companies^  the  concern  was  a  single 
company  made  up  of  separate  brandi  lines^  so  that  the  amount  which 
should  be  credited  to  one  company  for  expenditures  might  be  debited 
with  the  retirements  of  other  companies,  since  otherwise  bonds  issued 
for  additions  upon  one  portion  of  the  company  might  be  wholly  or 
partly  counterbalanced  by  reductions  upon  other  parts  of  the  prop- 
erty. The  Commission  allowed  the  amount  reported  by  its  engi- 
neers and  accountants  upon  the  imd^ntanding  that  the  matter  of 
rectification  of  accounts  to  show  proper  retirements  from  capital 
accounts  be  taken  up  with  the  company  after  further  investigation. 

New  York,  Second  District—Be  Brie  R.  Co.  Case  No.  6864,  Feb. 
1,  1916,  $4,275,000  4^  per  cent  equipment  trust  certificate  to  be 
sold  at  97^  per  cent  of  par  aad  accrued  interest,  and  the  proceeds 
applied  for  the  purchase  price  of  equipment  estimated  to  cost  $5,- 
080,964.34;  if  such  certificates  are  sold  at  a  price  greater  than  tl^ 
minimum  herein  provided  for,  the  proceeds  of  the  excess  price  shall 
not  be  used  without  order  of  the  Commission. 

Re  Moravia  Electric  Light,  Heat  &  P.  Co.  Case  No.  5145,  Feb. 
9,  1916,  $20,000  6  per  cent  first-mortgage  bonds  to  be  sold  at  not 
less  than  par,  and  the  proceeds  used  to  retire  outstanding  bonds,  to 
discharge  mortgages  and  bills  payable,  and  to  be  applied  toward  the 
payment  of  accrued  interest  and  the  cost  of  a  new  auxiliary  station. 

•Re  Fulton  County  Gas  &  B.  Co.  Case  No.  5414,  Feb.  9,  1916, 
order  authorizing  the  renewal  of  $387,000  6  per  cent  gold  notes  for 
a  period  of  not  to  exceed  three  years. 

Re  Geneva,  S.  F.  &  A.  R.  Co.  Case  No.  4809,  Feb.  16^  1916,  order 
amending  order  of  April  20,  1915,  so  as  to  authoriase  nunc  pro  tune 
the  issue  of  $37,150  promissory  notes  to  be  sold  at  not  less  than 
96  per  cent  of  par,  and  $27,000  of  such  promissory  notes  to  be 
sold  at  an  average  price  of  slightly  in  excess  of  96  per  cent  of  par 
instead  of  at  a  minimum  price  of  96  p^  cent  of  par  as  therein 
authorized. 

Re  Poughkeepsie  City  &  W.  F.  Electric  R.  Co.  Case  No.  5425, 
Feb.  16,  1916,  petitioner  authorized  to  hypothecate  and  pledge 
$60,000  6  per  cent  second-mortgage  gold  bonds  now  held  as  treasury 
assets  to  secure  the  payment  of  $45,000  bills  payable  upon  condition 
that  at  no  time  shall  such  bonds  remain  as  collateral  security  for 
the  payment  of  bills,  where  the  amount  of  sudi  bonds  shall  be  greater 
than  133^  per  cent  of  the  then  unpaid  amount  of  bills. 

Re  Tri-County  Natural  Gas  Co.  Case  No.  5351,  Feb.  24,  1916, 
P.U.R.1916D. 
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$25,000  facSe  value  6  per  cent  ten-year  first-mortgage  notes,  to  be 
sold  at  not  lees  than  par  and  accrued  interest,  and  the  proceeds 
used  for  the  discharge  of  bills  payable,  for  the  refunding  of  accounts 
payable,  for  the  reimbursement  of  treasury  for  moneys  actually 
expended  from  inccmie,  for  the  acquisition  of  fixed  assets,  and  for 
construction  and  additions,  upon  condition  that  there  shall  be  no 
charges  to  fixed  capital  on  account  of  services  or  engineering  in  con- 
nection with  such  construction  except  in  so  far  as  the  same  shall 
have  been  performed  by  the  regular  employees  and  officers  of  the 
company^  or  by  such  officers  and  employees  who  have  been  especially 
assigned  to  such  construction  work;  the  unit  prices  fixed  by  the 
Commission  to  be  considered  maximum  amounts  only,  and  are  not 
to  be  construed  as  the  actual  cost  of  property  and  work  to  be  acquired 
and  done,  and  are  intended  and  shall  be  construed  only  to  be  a  pres- 
ent estimate  of  a  probable  cost  of  such  work  and  property,  the  actual 
cost  of  which  must  be  the  actual  expenditures  made  as  defined  by  the 
Commission's  Uniform  System  of  Accounts  for  Gas  Corporations. 

Be  Buffalo  General  Electric  Co.  Case  No.  5401,  Feb.  24,  1916, 
$1,256,000  5  per  cent  first  refunding  mortgage  gold  bonds  to  be 
sold  at  not  less  than  97  per  cent  of  par  and  accrued  interest^  and 
the  proceeds  used  for  the  reimbursement  of  the  treasury  for  moneys 
actually  expended  from  income  or  from  other  moneys  in  the  treasury 
of  the  Cataract  Power  &  Conduit  Company,  a  constituent  corporation, 
for  the  acquisition  of  assets,  and  to  fund  accounts  payable  as  shown 
in  condensed  balance  sheet  of  the  Cataract  Power  &  Conduit  Com- 
pany. 

Ee  Cliff  Electric  Distributing  Co.  Case  No.  5402,  Feb.  24,  1916, 
$100,000  common  capital  stock  to  be  sold  at  not  less  than  par  and 
the  proceeds  used  for  the  construction  of  a  transmission  line  and 
to  enlarge  the  capacity  of  an  electric  station. 

Be  Schenectady  B.  Co.  Case  No.  5422,  Feb.  24^  1916,  $2,256,000 
5  per  cent  thirty-year  first-mortgage  bonds  to  be  sold  at  not  leas 
than  97^  per  cent  of  par  and  accrued  interest,  the  proceeds  to  be 
used  to  take  up  and  retire  $2,000,000  outstanding  4^  per  cent  first- 
mortgage  bonds  called  for  payment  on  March  1,  1916,  at  110  per 
cent  of  par  and  accrued  interest;  redemption  premium  to  be  charged 
to  account  entitled  "Premium  on  Beacquired  4^  per  cent  Mortgage 
Bonds,''  which  account  shall  be  amortized  by  annual  credits. 

Be  Caiskill  Mountain  Teleph.  Co.  Case  No.  5432,  Feb.  24,  1916, 
order  approving,  nunc  pro  tunc,  as  of  August  1,  1912,  the  issuance 
of  $9^00  5  per  cent  first-mortgage  gold  bonds  and  the  exchange 
thereof  on  the  basis  of  face  value  for  face  value  for  a  like  amount  of 
outstanding  bonds  issued  upon  the  security  of  mortgage  dated 
August  1,  1902. 

Be  New  York,  0.  &  W.  B.  Co.  Case  No.  5440,  Feb.  24,  1916, 
$490,000  4^  per  cent  equipment  trust  notes  to  be  sold  at  not  less 
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than  99  per  cent  of  par  and  accrued  interest,  the  prooieeds  to  be  ap- 
plied toward  the  purchase  price  of  equipment  estimated  to  cost 
$570,000. 

Re  Pittsburg,  S.  &  K  R.  Co.  Case  No.  5444,  Feb.  24,  1916,  re- 
ceiver authorized  to  issue  $875,000  6  per  cent  certificates  of  indebted- 
.  ness  to  be  used  solely  and  exclusively  for  the  purpose  of  exchanging 
at  face  value  for  certificates  of  indebtedness  of  like  amount  matur- 
ing March  1,  1916. 

Re  Binghamton  Gas  Works,  Case  No.  5442,  March  1, 1916,  $25,000 
5  per  cent  general  mortgage  gold  bonds  to  be  sold  at  not  less  than 
90  per  cent  of  par  and  accrued  interest,  and  the  proceeds  used  for 
the  reimbursement  of  the  treasury  for  moneys  expended  from  income 
for  the  acquisition  of  fixed  assets  and  for  the  amount  unprovided  for 
in  order  entered  upon  the  2l8t  day  of  September,  1916,  in  Case  No. 
4859,  P.TT.R.1916A,  540, 

Re  East  Creek  Electric  Light  &  P.  Co.  Case  No.  1332,  March  7, 
1916,  order  directing  that  specified  journal  entries  shall  be  made; 
that  ordering  clause  No.  2  of  order  of  April  21,  1910,  be  modified 
and  amended  to  provide  for  the  issue  of  $1,271,000  5  per  cent  fifty- 
year  refunding  mortgage  gold  bonds  to  be  sold  at  not  less  than  85 
per  cent  of  par  and  accrued  interest,  and  the  proceeds  uded  to  retire 
outstanding  mortgage  bonds,  to  pay  the  mortgage  tax,  to  purchase 
additional  land  and  water  power,  and  to  construct  a  new  power  plant 
together  with  incidentals,  contingencies,  constructions,  camps,  insur* 
ance,  railroad  branch  Little  Falls  to  Dolgeville,  and  general  expenses. 

Re  Rockland  Light  &  P.  Co.  Case  No.  5110,  March  14,  1916, 
$200,000  common  capital  stock  to  be  sold  at  not  less  than  par  and 
the  proceeds  used  for  the  discharge  of  obligations,  for  the  reimburse- 
ment of  the  treasury  for  moneys  expended  from  income  for  the 
acquisition  of  fixed  assets,  and  for  proposed  construction. 

Re  East  Creek  Electric  Light  &  P.  Co.  Case  No.  1332,  March  16, 
1916,  $24,000  first  and  refunding  5  per  cent  mortgage  gold  bonds 
to  be  sold  at  not  less  than  85  per  cent  of  par  and  accrued  interest, 
the  proceeds  to  be  used  for  the  payment  of  a  debt  incurred  on  ac- 
count of  capital  expenditures. 

Re  Clean  Electric  Light  &  P.  Co.  Case  No.  5384,  March  16,  1916, 
$126,000  first  and  refunding  5  per  cent  mortgage  bonds  to  be  sold 
at  not  less  than  85  per  cent  of  par  and  accrued  interest,  and  $33,^00 
noncumulative  7  per  cent  preferred  capital  stock  to  be  sold  at  not 
less  than  par,  and  the  proceeds  of  the  above  securities  to  be  used  for 
the  purpose  of  making  additions,  betterments,  and  extensions,  upon 
condition  that  the  proceeds  shall  be  applied  on  new  constraotion 
only  in  80  far  as  the  same  is  a  real  increase  in  the  fixed  capital  of 
the  petitioner,  and  not  a  replacement  of  any  part  of  any  fixed 
capital,  or  substitution  for  wasted  capital  or  other  loss  properly 
chargeable  to  income  in  accordance  with  the  definitions  contained  in 
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the  telephone  system  of  accounts  for  electrical  corporations  adopted 
by  the  Commission ;  that  no  sum  shall  be  expended  in  excess  of  the 
amount  set  opposite  such  purpose,  that  there  shall  be  no  charges  to 
fixed  capital  on  account  of  services  or  engineering  in  connection  with 
such  construction  except  in  so  far  as  the  same  shall  be  performed 
by  the  regular  employees  and  officers  of  the  company,  or  by  such 
oflScers  and  employees  who  have  been  especially  assigned  to  such  con- 
struction work ;  that  if  there  shall  be  required  for  any  of  the  afore- 
said purposes,  subject  to  the  limitations  herein  contained,  a  sum 
less  than  the  amount  set  opposite  thereto,  no  portion  of  said  amount 
over  the  actual  cost  thereof  so  required  shall  be  used  for  any  pur- 
pose without  the  further  order  of  this  Commission. 

Re  Mason,  Case  No.  5441,  March  16,  1916,  Union  Springs  Light 
&  Power  Company  authorized  to  issue  $20,000  common  capital 
stock  to  be  sold  at  not  less  than  par  and  the  proceeds  used  to  pur- 
chase an  electric  light  plant  at  Union  Springs  from  Frank  L.  Mason 
lubject  to  a  mortgagee  of  $12,000. 

Re  Dexter  &  N.  R.  Co.  Case  No.  5450,  March  16,  1916,  $2,000 
common  capital  stock,  the  proceeds  of  which  were  used  for  new  con- 
struction and  the  purchase  of  equipment  without  the  consent  of  the 
Commission. 

Re  Otsego  *  H.  R.  Co.  Case  No.  5386,  March  28,  1916,  $250,000 
first-mortgage  5  per  cent  bonds  to  be  sold  for  not  less  than  80  per 
cent  of  par  and  accrued  interest,  and  the  pY-oceeds  used  for  the  dis- 
charge and  la¥rful  refunding  of  outstanding  indebtedness;  proceed- 
ing continued  until  the  examination  which  is  now  being  made  of  the 
books,  accoimts,  and  affairs  of  the  applicants  shall  have  been  con- 
cluded. 

Ohio.— "Be  Oakwood  Water  &  Light  Co.  No.  730,  March  29,  1916, 
$12,000  first-mortgage  6  per  cent  bonds  to  be  sold  for  not  less  than 
par  and  the  proceeds  used  for  the  payment  of  indebtedness  incurred 
for  construction,  and  to  be  applied  as  a  partial  payment  on  the  pur- 
chase price  of  facilities. 

Re  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  No.  240,  March  31,  1916, 
$495,000  trust  certificates,  representing  80  per  cent  of  the  purchase 
price  of  equipment  described,  to  be  sold  at  not  less  than  98^  per 
cent  of  par,  and  the  proceeds  used  for  the  purchase  of  15  steel  pas- 
senger coaches,  5  Mikado  locomotives,  1,000  steel  hopper  cars,  and 
12  all-steel  baggage  cars  of  the  approximate  value  of  $1,870,000. 

Re  Cincinnati,  I.  ft  W.  R.  Co.  No.  802,  April  5,  1916,  $650,000 
5  per  cent  equipment  trust  certificates  to  be  sold  at  not  less  than 
99|  per  cent  of  par  and  the  proceeds  used  for  the  purchase  of  equip- 
ment of  the  estimated  value  of  $812,466.90. 

Re  Hudson  Teleph.  Co.  No.  679,  April  10,  1916,  $25,000  non- 
participating  6  per  cent  preferred  capital  stock  to  be  exchanged  at 
P.U.R.Wlfll).  17 
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par  for  applicanfs  outstanding  issue  of  6  per  cent  twenty -five-year 
gold  b(jnds  of  like  amount. 

Be  Buckeye  Light  &  P.  Co.  No.  779,  April  11,  1916,  $6,500  com- 
mon capital  stock  to  be  sold  at  not  less  than  par  and  the  proceeds 
used  for  the  payment  of  indebtedness  incurred  in  construction  and 
additions  to  its  plant  and  facilities. 

Be  Cincinnati  Qaa  &  E.  Co.  No.  804,  April  11,  1916,  $4,500,000 
first-mortgage  6  per  cent  gold  bonds  to  be  sold  at  not  less  than  95 
per  cent  of  par  and  accrued  interest,  and  the  proceeds  from  $4,100,- 
000  of  sndi  bonds  to  be  used  to  meet  e]^penditure8  for  the  acquisition 
and  construction  of  an  electric  generating  station  in  the  city  of 
Cincinnati  and  land,  connections,  and  appurtenances  thereof,  and  the 
proceeds  of  $400,000  thereoif  to  discharge  indebtedness  to  the  Union 
Gas  &  Electric  Compay  arising  from  the  expenditures  of  moneys 
by  such  company  for  construction  of  additions  to  applicant's  prop- 
erty. 

Be  New  York,  C.  &  St.  L.  B.  Co.  No.  81»,  April  17, 1916,  $1,250,. 
000  equipment  trust  certificates  to  be  sold  for  not  less  than  96  per 
cent  of  par,  and  the  proceeds  used  to  pay  90  per  cent  of  the  pur- 
chase price  of  1,000  box  cars  of  the  estimated  cost  of  $1,353,000. 

Be  Ann  Arbor  B.  Co.  No.  826,  April  18,  1916,  railroad  authorized 
to  issue  $12,000  5  per  cent  promissory  notes,  and  to  guarantee  the 
payment  of  certain  notes  and  mortgages  aggregating  $385,000,  to  be 
used  to  acquire  a  certain  car  ferry  to  cost  the  total  sum  of  $422,000. 

Be  Toledo,  St.  L.  &  W.  E.  Co.  No.  829,  April  19,  1916,  receiver 
authorized  to  issue  eight  5  per  cent  promissory  notes  for  the  sum 
of  $3,120  each  to  the  Pullman  Company,  and  ten  promissory  notes 
for  the  sum  of  $8,287.50  each  to  the  Lima^  Xiocomotive  Corporation, 
STKii  notes  to  represent  evidenjce  of  deferred  payments  on  equip- 
ment. 

Be  Columbus  Depot  Co.  No.  810,  April  21,  1916,  $200,000  com- 
mon capital  stock  to  be  sold  for  not  less  than  97  per  cent  of  par, 
and  the  proceeds  used  for  the  payment  of  applicants  indebtedness 
incurred  in  the  acquisition  of  real  estate  acquired  for  depot  pur- 
poses. 

Be  Scioto  Valley  Traction  Co.  No.  8ll,  April  21,  1916,  $200,000 
common  capital  stock  to  be  sold  at  not  less  than  97  per  cent  of  par, 
and  the  proceeds  used  to  obtain  the  control  of  the  property  and 
facilities  of  the  Columbus  Depot  Compajiy  by  the  purchase  of  all 
of  said  company's  capital  stock  of  a  par  value  of  $200,000. 

Be  Lake  Shore  Electric  B.  Co.  No.  822,  May  1,  1916,  $47,000 
general  mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less  than 
85  per  cent  of  par,  and,  priding  the  sale  of  said  bonds,  to  pledge 
the  same  as  security  for  a  loan  not  less  than  60  per  cent  of  the  par 
value  thereof;  in  the  event  of  the  sale  of  said  bonds  under  pledge 
such  sale  shall  be  public  and  upon  due  advertisement,  and  any  pro- 
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oeedB  of  sncli  sale  in  excess  of  the  amount  due  to  the  pledgee  be 
paid  0Y6r  to  the  applicant;  the  money  secured  by  the  issue  or  pledge 
of  said  bonds  to  be  deyoted  to  the  reimbursement  of  treasury  for  80 
per  cent  of  money  expended  from  income  for  extensions  and  addi- 
tions. 

Re  Delphoa  Home  Teleph.  Co.  No.  788,  May  2,  1916,  $25,000 
capital  stock  to  be  sold  at  not  less  than  par,  and  the  proceeds  used 
for  the  erection  of  a  telephone  building,  equipment,  and  construction 
in  the  city  of  Delphoa. 

Ee  Cleveland,  P.  &  B.  R.  Co.  No.  823,  May  1,  1916,  $28,000 
forty-year  5  per  cent  refunding  and  extension  gold  mortgage  bonds 
to  be  sold  at  not  less  than  80  per  cent  of  par  and  accrued  interest, 
the  proceeds  arising  from  the  sale  to  be  devoted  to  the  reimburse- 
ment of  applicant's  treasury  for  moneys  expended  from  income  for 
construction  of  additions  and  improvements. 

Ee  Trumbull  PubUc  Service  Co.  No.  787,  April  27,  1916,  $32,000 
first-mortgage  6  per  cent  gold  bonds  to  be  sold  at  not  less  than  92 
per  cent  of  par  and  accrued  interest,  the  proceeds  to  be  used  to 
reimburse  applicant's  treasury  for  90  per  cent  of  the  sum  of  $30,- 
408.15  expended  from  income  for  the  construction  of  additions, 
extensions,  and  improvemmits  to  facilities. 

Ee  Cleveland  Teleph.  Co.  No.  801,  April  28,  1916,  $3,000,000 
four-year  5  per  cent  promissory  note»  to  be  sold  at  not  less  than 
99i  per  cent  of  par,  and  $2,000,000  common  capital  stock  to  be 
sold  at  not  less  than  par,  the  proceeds  to  be  used  to  pay  and  dis- 
charge an  outstanding  issue  of  two-year  5  per  cent  promissory  notes 
in  the  principal  sum  of  $3,000,000,  and  the  balance  to  be  used  for 
construction  of  additions,  extensions,  and  improvements. 

Ee  Dayton  Power  &  Light  Co.  No.  817,  April  29,  1916,  $1,250,000 
5  per  cent  gold  bonds  to  be  sold  at  not  less  than  91  per  cent  of  par, 
and  the  proceeds  used  for  the  construction  and  equipment  of  a  new 
power  plant.  In  order  to  facilitate  the  sale  of  said  bonds  and  to 
enable  their  sale  for  a  better  price,  the  company  was  authorized  to 
reimburse  the  holders  of  any  bonds  issued  for  any  sum  paid  by  such 
holders,  or  any  part  of  them  for  taxes  directly  assessed  or  imposed 
by  the  state  of  Pennsylvania  (other  than  succession,  transf^,  inheri- 
tance, or  income  tax),  but  not  by  any  county  or  mimicipality  in  the 
btate  of  Pennsylvania,  or  upon  the  holders  of  such  bonds  or  any  of 
them  as  residents  of  the  state  of  Pennsylvania  by  reason  of  tiieir 
ownership  thereof,  provided  that  such  tax  or  taxes  shall  not  exceed 
4  mills  on  the  dollar  per  annum. 

Be  Ann  Arbor  E.  Co.  No.  820,  April  29,  1916,  $1,000,000  three- 
year  6  per  cent  collateral  gold  notes  of  which  $250,000  are  to  be  sold 
at  not  less  than  92  per  cent  of  par  and  the  proceeds  of  such  sale 
held  subject  to  the  further  order  of  the  Commission,  and  $750,000 
thereof  to  be  sold  at  not  less  than  96  per  cent  of  par,  and  the  pro- 
P.U.R.1916D. 
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ceeds  used  in  taking  up  $556^000  maturing  promissory  notes,  and 
to  reimburse  the  treasury  of  applicant  to  the  extent  of  the 
for  capital  expenditures  made  from  income. 
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BE  EASTERN  MAINE  BAILBOAD. 

[R.  R.  135.1 

Seourity  iamtes -^  Burpoae  ^  DistinctUm  beHoeen  stock  mnd  Inmda^ 
Policy  of  ComtnUaion, 

L  It  is  not  the  policy  of  the  Maine  Conunisaion  to  permit  an  enter- 
prise to  be  financed  entirely  from  the  sale  of  bonds,  and  to  allow  the 
stock  to  be  issued  without  definite  consideration  therefor  either  as  a 
bonus  with  the  bonds  or  otherwise. 
Security  tosu^s  —  JEHirpose  —  Bonds  for  prelinUnary  work. 

2.  The  Maine  Commission  authorized  the  issuance  of  bonds  to  pay 
organization  and  engineering  expenses,  to  complete  surreys,  to  acquire 
right  of  way  and  terminal  sites,  and  to  make  some  start  toward  clear- 
ing the  right  of  way,  although  the  company  has  no  physical  property, 
and  merely  the  preliminary  organization  and  promotion  work  had  been 
done,  and  only  five  shares  ol  tbe  stock  had  been  sold — one  to  each  of  the 
directors. 

8e<mrity  iMti«s  — Bcmds— Sole  price. 

3.  Bonds  to  pay  for  the  preliminary  engineering  and  organization 
work  of  a  railroad,  where  the  company  had  no  physical  property,  were 
authorized  to  be  sold  at  85,  since  the  inyestment  was  distinctiyely  specu- 
lative, and  liberal  inducement  for  the  purchase  of  the  bonds  was  neces- 
sary, and  the  Commission  preferred  it  to  be  in  the  form  of  a  low  price 
for  bonds  rather  than  in  stock  as  a  bonus. 

Security  issues -^  Purpose -^  Stock  for  protnotioiu 

4.  The  Maine  Commission  authorized  the  issuance  of  $100,000  in 
stock  to  the  principal  promoter  of  the  railroad,  who  had  diligently  and 
in  good  faith  worked  to  further  the  construction  of  the  road,  although 
the  railroad  company  had  no  assets  and  only  the  preliminary  organiza- 
tion and  engineering  work  had  been  done,  sueh  stock  to  be  imed  only 
as  different  parts  of  the  work  were  completed. 

[April  11,  1916.] 

Petition  "by  the  Eastern  Bailroad  Company  for  authority  to 
issue  fi^•e-year  6  per  cent  mortgage  bonds  to  the  aggr^ate  amount 
of  $200,000  and  capital  stock  of  the  par  value  of  $150,000;  the 
amount  of  capital  stock  was  reduced  to  $100,000,  and,  wiih  this 
modification,  the  petition  was  granted. 

Appearances:     C«  L.  Andrews  for  petitioner. 

P.U.R.1916D. 


RB  EASTERN  MAINE  K.  CO.  261 

Bj  the  Commission:  Petition  by  Eastern  Maine  Railroad  for 
authority  to  issue  thirty-year  6  per  cent  mortgage  bonds  of  the 
aggregate  amount*  of  $200,000,  dated  April  1,  1916,  and  capital 
stock  of  the  par  value  of  $150,000.  Petition  dated  February 
23,  ,1916.  Notice  ordered  and  proved.  Hearing  held  at  Au- 
gusta, March  7,  1916. 

The  Eastern  Maine  Railroad  is  a  corporation  organized  under 
chapter  188,  Private  and  Special  Laws  of  1911,  as  amended  in 
1913,  chapter  86.  Its  purpose  is  to  build  and  operate  a  steam 
railroad  between  Bangor  and  Houlton,  via  Bancroft.  Much  work 
has  been  done  in  surveys,  securing  options  on  right  of  way,  and 
similar  preliminary  work.  The  part  from  Houlton  to  Bancroft, 
a  distance  of  82  miles,  is  intended  to  be  built  first,  and  the  loca- 
tion has  already  been  approved  by  this  Commission.  A  con- 
nection may  be  made  with  the  Maine  Central  Railroad  at  the 
latter  point,  which  will  give  the  proposed  railroad  an  outlet  pend- 
ing its  completion  to  Bangor.  Options  have  been  secured  cov- 
ering all  of  the  right  of  way — exclusive  of  Houlton  terminals — 
between  Houlton  and  Bancroft,  the  same  to  cost  $13,060.  It 
is  estimated  that  Houlton  terminals  will  cost  $32,000.  Towns 
along  this  part  of  the  proposed  line  have  voted  aid  amounting 
to  $9,395. 

Mr.  George  W.  Maxfield,  of  Bangor,  president  of  the  corpora- 
tion, appears  to  have  been  the  moving  spirit  in  this  project,  and 
to  have  devoted  a  large  amount  of  time  and  effort  to  it  since 
September,  1907,  and  especially  since  1911,  and  to  have  ex- 
pended considerable  sums  of  money  contributed  by  himself  and 
wife.  But  five  shares  of  stock  have  been  issued,  one  each  to  the 
five  directors,  for  which  cash  is  said  to  have  been  paid.  The 
corporation  is  indebted  to  various  individuals  for  services  and 
disbursements  amounting  to  nearly  $50,000,  this  sum  including 
the  disbursements  by  Mr.  and  Mrs.  Maxfield  and  something  over 
$9,000  for  Mr.  Maxfield's  services. 

This  Commission's  auditor  examined  the  books  and  vouchers 
in  possession  of  the  corporation  on  March  13^  1916,  and  pre- 
paid the  following  balance  sheet: 
P.UJL1916D. 
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Biatement  of  As$et8  and  IAalnliH$$. 

ASSETS. 

Cash  on  hand  Jan.  1,  1916 

Road: 

Engineering $22,822.87 

General  Expenditures; 

Organization  19J4S.16 

General  officers  and  clerks 2,759.2t 

Law 644J8S 

Stationerr  and  printing 76.10 

Interest  during  construction 6,809.78 

Other  exnenditures— General 127,44 

Total  road  and  equipment '                    61,983.36 

>      Tbtal  assets   $61,997.T© 

UABILITIXS.    . 

Capital  stock   $500.00 

Notes  payable  (detaU  No.  3) 86,303.20 

Aeeoants  payable: 

Geo.  W.  Mazfleld 1,563.74 

P.  O.  Beal 6,035.24 

H.  P.  Sargent 2,675.58 

Alfred  G.  Chambers 165.95 

Sundry  accounts  payable 2,080.23 

Pay  rolls  payaUe: 

No.  16    243.73 

No.  17    12.31 

No.  18    342.16 

No.  19    71.94 

No.  20 41.15 

No.  21     81.33 

Accrued  interest 677.96 

Surplus 

a/e  adjustment  of  Danforth's  account 2,338.19 

a/c  donations   75.00 

$61,997.70 

The  directors  of  the  corporation  have  adopted  a  resdiution 
reciting  at  length  the  services  and  disbursements  of  Mr.  Max- 
field  in  behalf  of  the  corporation,  "all  without  any  compensa- 
tion whatever  for  such  time,  services,  and  disbursements,"  the 
existence  of  an  understanding  that  ^^e  should  receive  liberal 
compensation  for  such  services  and  disbursements/'  and  ^'that 
in  the  opinion  of  the  directors  of  this  corporation  such  services 
and  disbursements  are  reasonably  worth  to  this  company  tho  sum 
of  $150,000,  and  that  this  company  issue  to  him  shares  of  its 
capital  stock  of  the  par  value  of  $160,000  in  payment  therefor, 
it  being  our  belief  as  directors  and  stockholders  of  said  company 
that  the  same  are  of  the  fair  caeh  value  of  $150,000." 

The  corporation  wishes  to  issue  the  $150,000  stock  prayed  for 
to  Mr.  Maxfield  for  his  services  at  the  above  appraisal  of  their 
value.     It  purposes  to  use  the  bonds,  which  it  now  asks  to  be 
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made  five-year  instead  of  30-year,  (1)  $50,000  in  exchange  for 
present  indebtedness  as  shown  in  the  balance  sheet,  and  inter- 
est thereon,  (2)  $25,000  to  $30,000  in  exchange  for  right  of  way 
and  terminals,  and  (3)  to  sell  the  balance  as  needed  to  meet 
further  expense  of  surveys,  the  purchase  and  clearing  right  of 
way,  and  other  preliminary  work  It  now  has  no  physical  prop- 
erty, but  intends  to  mortgage  its  franchises,  options,  and  after- 
acquired  property. 

There  is  included  in  the  balance  sheet  item  of  $36,303.20  for 
notes  payable,  a  promissory  note  payable  to  Mr.  Maxfield  for 
$15,991.12.  This  is  based  in  part,  and  principally,  npon  an 
account  approved  by  the  directors.  May  2,  1912,  purporting  to 
cover  the  period  from  September  23,  1907,  to  May  1,  1912,  par- 
tially itemized,  which  shows  that  there  was  due  Mr.  Maxfield, 
'^0  be  paid  out  of  first  funds  received,"  the  sum  of  $14,277.79, 
"expenses  and  time  to  be  allowed  Greo.  W.  Maxfield,  and  paid  by 
the  Eastern  Maine  Raiboad  from  September  23,  1907,  to  May 
1,  1912."  Included  in  this  is  $9,150  for  *^me."  This  bill 
clearly  comes  within  the  language  of  the  resolution  of  the  direct- 
ors, above  mentioned,  describing  what  is  to  be  paid  for  in  capi- 
tal stock,  although  at  the  hearing,  before  the  audit  by  our  ac- 
countant, it  was  made  to  appear  that  the  indebtedness  shown 
in  the  balance  sheet  was  to  be  paid  in  bonds,  and  that  the  note 
held  by  Mr.  Maxfield  did  not  include  any  compensation  for  serv- 
ices. 

The  existence  of  the  audited  bill  and  promissory  note  therefor 
to  be  paid  from  the  issue  of  bonds,  and  the  declarations  of  the 
directors  in  the  resolution,  are  clearly  inconsistent.  Subsequent 
explanations,  however,  lead  us  to  believe  that  the  directors  did 
not  intend  to  mislead  the  Commission.  On  the  contrary,  all 
things  taken  together  rather  tend  to  strengthen  the  theory  that 
Mr.  Maxfield  has  been  and  is  very  much  the  whole  moving  force 
to  date,  and  is  entitled  to  be  dealt  with  accordingly,  and  that  the 
audited  bill  and  subsequent  note  were  not  intended  as  full  pay- 
ment if  the  project  should  prove  to  be  a  complete  success. 

[1]  It  is  not  the  policy  of  this  Commission  to  permit  an  enter- 
prise to  be  financed  entirely  from  the  sale  of  bonds,  allowing  the 
stock  to  be  issued  without  definite  consideration  therefor,  as  a 
bonus  with  the  bonds  or  otherwise.     This  has  been  distinctly 
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stated  in  other  decisions,  and  is  still  adhered  to.  When  the 
present  proceedings  were  first  brought  to  the  Commission's  at- 
tention in  an  informal  conference  with  petitioner's  attorney,  it 
was  proposed  to  plan  an  issue  of  stocks  and  bonds  ultimately  to 
finance  the  whole  road,  which  is  estimated  to  cost  $4,000,000  to 
$5,000,000,  and  the  ratio  of  stocks  and  bonds  to  be  required  was 
one  of  the  principal  questions  discussed.  Later,  however,  and 
before  the  formal  petition  was  filed,  the  petitioner  decided  only 
to  ask  for  the  amount  above  indicated,  the  bonds  alone  to  realize 
cash,  and  the  stock  to  pay  for  Mr.  Maxfield's  services.  To  the 
extent  of  the  actual  money  value  of  his  services,  it  could  make 
no  difference  whether  the  corporation  paid  in  stock,  or  sold  the 
stock  and  paid  in  cash.  In  either  case  it  would  constitute  the 
acquisition  of  something  of  money  value. 

And,  if  the  promotion  of  this  railroad  is  carried  to  the  point 
which  we  shall  hereinafter  indicate,  we  shall  authorize  the  issue 
of  some  amount  of  stock  in  payment.  At  present  we  approach 
the  bond  issue  on  the  theory  that  no  stock  will  first  be  issued. 

[2]  This  proceeding  does  not  purport  to  be  a  financing  of  the 
proposition.  The  bonds  asked  for  are  a  comparatively  small 
fraction  of  what  will  be  required  actually  to  construct  the  rail- 
road. Thoy  are  intended  only  to  pay  organization  and  engi- 
neering expenses  to  date,  to  complete  surveys,  to  acquire  right 
of  way  and  terminal  sites,  and  to  make  some  start  toward  clear- 
ing the  right  of  way.  In  other  words,  they  are  expected  to  en- 
able the  project  to  be  put  into  such  condition  that  something 
tangible  may  be  shown  financiers  to  interest  them  in  the  con- 
struction and  equipment  of  the  railroad.  If  the  bonds  prayed 
for  in  this  petition  are  sold,  they  may  or  may  not  be  good  accord- 
ing as  whether  the  railroad  is  or  is  not  actually  built  and 
equipped.  But  in  any  event,  when  the  proceeds  are  invested, 
they  will  have  behind  them  just  what  they  are  expected  to  repre- 
sent and  what  the  money  is  intended  to  purchase;  namely,  the 
right  of  way,  terminal  sites,  engineering  work,  etc  To  this 
extent  this  preliminary  work  will  have  been  financed  from  the 
sale  of  bonds  alone.  But  they  will  also  have  behind  them  the 
benefit  of  the  promotion  work  done  and  to  be  done  up  to  that 
point,  just  as  truly  as  though  it  had  been  paid  for.  This  can- 
not be  withdrawn,  and  whatever  value  it  possesses — ^and  that 
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will  be  discussed  later — will  constitute  an  equity,  or  margin,  for 
these  bonds. 

[3]  Therefore,  considering  the  fact  that  this  is  only  prelimi- 
nary work,  and  not  the  real  financing  of  the  undertaking,  and 
that  promotion  work  of  a  substantial  value  has  already  been 
done,  we  shaD  approve  the  issue  of  bonds  subject  to  conditions 
which  should  ^not  be  unreasonably  onerous.  A  somewhat  high 
rate  of  interest  will  be  allowed  because  the  present  investment 
is  distinctly  speculative,  and  because  the  aggregate  amount  now 
asked  for  is  so  small  compared  with  the  amount  which  will 
finally  be  required,  and  the  time  to  run  so  short,  that  it  will 
not  constitute  an  unreasonable  burden  when  spread  over  the 
whole.  We  shall  authorize  the  sale  at  a  minimum  price  of  85, 
although  the  petition  asks  only  for  90.  The  investment  is  now 
of  such  a  character  that  we  believe  it  may  be  necessary  to  offer 
Kberal  inducements  for  its  purchase,  and  we  prefer  that  it  should 
be  in  this  form  which  may  be  clearly  understood,  rather  than  in 
stock  as  a  bonus. 

[4]  As  to  the  stock  issue.  The  promoter  is  entitled  to  just 
oompensation  for  his  services.  Every  Commission  and  every 
court  recognizes  this  principle.  It  will  be  the  policy  of  this 
Commission  to  recognize  it,  endeavoring  to  keep  within  proper 
bounds,  but  mindful  that  compensation  for  services  and  com- 
pensation for  the  employment  of  capital  must  be  measured  by 
the  risk  involved  as  truly  as  by  any  other  standard.  Just  the 
moment  any  body  charged  with  the  regulation  of  public  utilities 
loses  sight  of  this  truth,  that  moment  will  brains  and  capital  seek 
other  fields  than  the  development  of  new  industries  within  the 
jurisdiction  of  that  Commission.  We  feel  that  we  cannot  be  too 
emphatic  in  the  recognition  of  this  principle  for  the  future  good 
of  the  state. 

In  the  present  case  Mr.  Maxfield,  with  his  associates,  but  prin- 
cipally by  himself,  ten  years  or  more  ago,  conceived  the  idea  of 
building  a  railroad  from  Bangor  to  Houlton,  via  Bancroft,  some 
120  miles  in  length,  through  a  territory  offering  excellent  oppor- 
tunity for  development,  but  not  now  served  by  any  railroad.  The 
towns  and  plantations  through  which  it  will  pass  have  abundant 
forests  and  good  farming  land,  but  lack  of  transportation  facili- 
ties has  caused  them  practically  to  stand  still — ^many  of  them 
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actually  to  lose  in  population — ^while  towns  better  situated  have 
gone  forward.  The  demand  for  such  a  raiboad  is  evidenced  by 
the  willingness  of  these  small  towns  to  vote  contributions.  Some- 
thing of  the  hopelessness  of  substantial  local  aid  is  shown  in  the 
smallness  of  these  appropriations.  They  need  the  health-giving 
stimulus  of  proper  transportation  facilities.  Their  natural  ad- 
vantages are  fully  as  good  as  those  of  many  of  the  towns  along 
the  Bangor  &  Aroostook  Kailroad;  and  there  is  every  reason  to 
believe  that,  given  a  railroad,  their  growth  will  be  as  rapid  and 
satisfying  as  was  that  of  these  towns.  This  latter  road  has  all 
been  built  since  1890,  and  it  is  interesting  to  note  the  growth  in 
population  and  valuation  along  its  line.  We  have  examined  the 
figures  relating  to  some  of  the  towns  below  Houlton,  and  the 
following  facts  appear: 


Population. 

Valuation. 

1890            1910 

1 

1890               1910 

Houlton , 

4,015      5,845 

720         928 

6681     2,173 

223      1,686 

(1900)  1.144      3.<t<tfi 

$1,688,450,     $3,529,293 

105.000  148,000 

136.0001  650,000 
111,000,          426.000 

1        1,465,045 

600,000 

327,000'           582,000 

818,000        1,163,000 

817,000           605,000 

Oakfield 

Ashland   

Island  Falls 

Millinocket 

E.  Millinocket 

1,074 
781 

923 
1,808 
2,656 

1,474 

Brownville 

Milo 

Greenville 

To  make  the  above  growth  possible,  somebody  had  to  pioneer, 
somebody  had  to  take  chances.  The  hope  of  reward  makes  the 
pioneer  take  the  risk.  In  the  case  of  this  Eastern  Maine  Bail- 
road,  Mr.  Maxfield  has  been  the  pioneer.  Since  1907  (and 
especially  since  1911)  he  has  devoted  much  time  and  energy  to 
this  matter.  He  secured  the  franchise  in  the  faee  of  opposition, 
and  by  personal  effort  has  kept  his  charter  aUve.  He  has  caused 
surveys  to  be  made,  arranged  options  on  right  of  way  and  ter- 
minal locations.  He  has  made  many  long  journeys  in  efforts  to 
finance  the  road,  and  he  says  that  he  and  his  wife  have  put  in 
from  $18,000  to  $20,000  of  theij  own  money.  If  his  project 
fails,  he  loses  all, — time,  effort,  money;  if  his  project  be  success^ 
f ul,  he  claims  his  reward  should  be  substantial,  and  much  larger 
than  as  though  he  had  been  at  work  all  those  yeax3  sure  of  some 
adequate  compensation  whether  success  or  failure  resulted  from 
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his  efforts.  In  other  words,  he  took  the  sole  risk  of  failure,  and 
he  should  receiye  a  high  reward  when  success  comes.  This  is 
entirely  true;  and  not  only  is  this  principle  recognized  in  the 
business  world,  but  Utilities  Conunissions  in  other  states  have 
recognized  it  by  allowing  substantial  payments  for  the  services 
of  the  promoters  of  railroads.  But  we  have  been  unable  to  find 
any  utility  case  in  which  an  application  identical  with  or  simi- 
lar to  the  pending  one  has  been  granted.  Here  we  have  a. cor- 
poration with  legislative  authority  to  issue  (subject  to  our  ap- 
proval) both  stock  and  bonds.  The  company  has  five  stock- 
holders (who  are  also  directors),  each  of  whom  .owns  one  share 
of  stock,  fully  paid  for,  making  an  amount  of  $500  paid  into 
the  treasury  by  stockholders.  Aside  from  this,  tiie  company  has 
QO  real  assets.  It  has  options  on  much  of  its  right  of  way  and 
terminals ;  but  it  does  not  own  any  of  these  at  present.  It  has 
pledges  of  money  in  the  form  of  subscriptions  from  many  of  the 
towns  through  which  the  railroad  wiD  pass;  but  these  are  not 
to  be  paid  until  work  begins.  It  has  its  franchise,  and  its  loca- 
tion approved  by  this  Commission. 

The  corporation  now  wishes  to  compensate  Mr.  Maxfield  for 
this  labor,  expense,  and  risk.  If  it  were  strictly  a  private  en- 
terprise, its  management  sll^ould  fix  the  amount.  But  as  a  public 
utility  that  amount  must  not  exceed  what  may  fairly  be  capi- 
talized for  rate-making  purposes.  We  believe  that  $150,000  is 
too  much  for  this  purpose.  It  is  a  much  higher  percentage  on 
the  entire  estimated  cost  than  is  usually  allowed.  The  fact  that 
he  takes  his  pay  in  stock  cannot  make  any  substantial  difference. 
It  may  be  said  that  the  stock  now  has  no  market  value  and  may 
never  have  any,  that  he  is  still  taking  chances.  That  would  cer- 
tainly be  true,  if  the  stock  were  now  issued  as  prayed  for.  And 
we  cannot  say  that  it  will  maintain  any  particular  value,  when- 
ever and  however  issued.  But  we  cannot  and  will  not  authorize 
its  issue  on  the  theory  that  it  is  not  worth  as  much  as  it  purports 
to  be.  We  have  made  our  position  clear  in  this  regard  in  other 
cases. 

We  think  that,  considering  the  time,  effort,  and  expense  al- 
ready devoted  to  the  project,  the  uncertainty  of  ever  receiving 
any  recompense  under  which  the  effort  has  been  made  and  sus- 
tained, and  the  necessity  of  still  furthiar  work  before  the  under* 
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taking  may  be  said  to  be  safely  lannohed, — conaidering  all  of 
these  and  other  equally  obvious  elements,  we  think  that  Mr.  Max- 
field  may  justly  be  given  capital  stock  of  the  par  value  of  $100,000 
whenever  the  success  of  the  undertaking  is  assured,  when  the 
pioneer  work  is  completed, — ^this  in  addition  to  the  payment 
from  bonds  of  the  note  and  open  account  now  held  by  him  and 
included  in  the  balance  sheet. 

The  payment  of  this  note  and  account  will  reimburse  him 
for  cash  expenditures  previously  made  and  now  recognized  as  » 
debt  of  the  corporation,  and  give  him  about  $10,000  for  services. 
If  this  stock  is  now  issued,  it  will  be  intrinsically  worthless  un- 
less other  capital  is  secured  to  develop  the  enterprise.  It  will 
represent  effort  and  risk  devoted  to  the  undertaking,  but  effort 
and  risk  which  has  not  yet  been  consunmiated  in  the  creation  of 
anything  of  real  tangible  value.  Yet  that  stock,  once  issued,  may 
get  upon  the  market  with  the  stamp  of  approval  of  this  Commis- 
sion.   This  cannot  be  permitted. 

We  believe  that  when  the  right  of  way  from  Houlton  to  Ban- 
croft and  the  Houlton  terminals  are  acquired,  the  project  may 
fairly  be  said  to  have  assumed  a  tangible  character,  although  its 
promotion  will  then  be  far  from  completed.  When  this  is  done, 
the  Commission  will  grant  an  order  .approving  the  issue  to  Mr. 
Maxfield  of  $10,000  of  stock.  When  the  rails  are  laid  from 
Houlton  to  Bancroft,  it  will  authorize  the  further  issue  of  $25,- 
000.  When  these  things  have  been  accomplished  and  the  right 
of  way  from  Bancroft  to  Bangor  acquired,  it  will  authorize  the 
further  issue  of  $15,000  of  stock.  When  the  rails  are  laid  from 
Bancroft  to  Bangor  it  will  authorize  the  remaining  $50,000,  said 
issues  to  constitute  settlements  in  full  to  their  respective  dates 
for  promotion  services  aside  from  those  covered  by  the  note  and 
account  above  mentioned  as  to  be  paid  with  bonds. 

If  conditions  or  arrangements,  either  for  the  financing  or  the 
building  and  operation  of  the  proposed  railroad,  change  so  as  to 
justify  the  issue  of  said  stock,  or  any  part  of  it,  on  different 
terms,  the  Commission  will  entertain  an  application  to  that 
effect.  The  present, case  will  be  held  open  for  such  further  pro- 
ceedings as  may  be  warranted  in  the  premises.  The  order  now 
made  will  relate  only  to  the  issue  of  bonds. 

Now,  after  public  notice  and  proof  thereof,  and  public  hear* 
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ing^  on  petition  of  the  Eastern  Maine  Kailroad  for  approval  of 
issue  of  securitiee,  being  K  R  "So.  135  on  the  docket  of  this  Com- 
mission, and  mature  consideration  of  the  evidence,  it  is — 

ORDERBD,  ADJUDGED,  AND  DECREED. 

1.  That  the  snm  of  the  capital  to  be  secured  from  the  issue 
of  said  bonds  is  required  in  good  faith  for  purposes  enumerated 
in  §  36,  chapter  129,  Public  Laws  of  1913,  as  amended ; 

2.  That  the  Eastern  Maine  Eailroad  be,  and  it  hereby  is,  au- 
thorized to  issue  its  first-mortgage  6  per  cent  gold  bonds  to  an 
amount  not  exceeding  $200,000,  secured  by  a  mortgage  of  all  of 
its  properties  and  franchises  now  or  hereafter  acquired,  said 
bonds  to  be  dated  April  1,  1916,  payable  April  1,  1921,  bearing 
interest  at  6  six  per  cent  per  annum,  payable  semiannually,  500 
of  said  bonds,  numbered  consecutively  from  1  to  600,  both  inclu- 
sive, to  be  of  the  denomination  of  $100  each,  100  of  said 
bonds,  numbered  consecutively  from  601  to  600  both  inclusive, 
to  be  of  Ihe  denomination  of  $1,000  each,  and  100,  num- 
bered consecutively  from  601  to  TOO,  both  inclusive,  to  be  of  the 
denomination  of  $500  each,  all  callable  on  any  interest  date  at 
par  and  accrued  interest,  and  to  seU  or  dispose  of  the  same  in 
manner  following,  to  wit: 

(a)  To  exchange  the  same  at  par  in  payment  for  present  out- 
standing indebtedness  of  the  corporation  as  shown  in  the  report 
of  Ralph  A.  Parker,  chief  accountant,  on  file  in  this  case,  pay- 
ing in  cash  from  proceeds  of  sales  of  said  bonds  under  section 
(b)  of  this  order  only  such  fractional  part  of  $100  as  may  re- 
main on  any  such  indebtedness  after  exchanging  sucb  bonds  in 
multiples  of  $100. 

(b)  To  sell  the  remainder  of  said  issue  of  bonds  at  not  less 
than  85  per  cent  of  the  face  value  thereof  and  accrued  interest, 
the  proceeds  thereof  (except  as  required  under  (a)  above)  to 
be  used  for  the  acquisition,  survey,  and  construction  of  its  rail- 
road between  Houlton  and  Bangor,  via  Bancroft,  over  such 
courses  as  are  now  or  hereafter  may  be  lawfully  iEipproved,  with 
the  right  to  exchange  bonds  for  right  of  way  purchased ; 

8.  That  said  Eastern  Maine  Railroad  repoW  to  tiiis  Commis- 
sion in  detail,  supported  by  the  affidavit  td  one  of  its  principal 
officers,  its  doings  hereunder  on  or  before  July  1, 1916,  and  quar- 
t^ly  ^etealt&t^  until  and  unless  otherwise  ordered. 
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Given  under  the  hand  and  seal  of  the  PuUio  UtilitieB  Commis- 
sion, at  Augusta,  this  11th  day  of  April,  ▲•  b.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Win. 
B.  Skelton,  and  Chas.  W.  Mullen. 

Notc-^For  cases  passing  upon  the  question  of  the  rdative 
amoimt  of  issue  of  bonds  and  stocks,  see  note  attached  to  He  North- 
em  Indiana  Gas  4;  K  Co.  P.U.E.1916B,  762, 


VERMONT  PUBLIC  SBRVIOB  OOMMISSIOIT. 

BE  CENTRAL  VERMONT  POWER  COMPANY. 

[No.  456.] 

Security  i89uea  ^  Burpose  ^  Indefiniteness  of  appUetUUm. 

The  Vermont  Commissicm  will  not  authorize  mn  issuance  of  capital 
stock  upon  the  mere  statement  that  it  is  to  be  lor  cash,  or  upon  the 
further  indefinite  statement  that  the  proceeds  are  to  be  used  to  buj 
water  rights  and  for  promotion  and  engineering  expenses. 

[Februmcy  »,  1916.1 

Applioatton  for  permission  to  iasne  $20,000  of  capital  stock 
and  to  sell  the  same  at  par  for  cash ;  denied. 

Appearances:  E.  M.  Harvey,  Esqnire,  for  the  petitioner; 
Fred  E.  Gleason,  Esquire,  States  Attorney  Washington  County, 
for  the  State  of  Vermont ;  Wm,  B.  C.  Stickney,  Esquire,  for  the 
Montpelier  &  Barre  Light  &  Power  Company, 

By  the  Commission:  This  is  an  application  of  the  Central 
Vermont  Power  Company,  a  Vermont  corporation  representing 
that  it  is  a  public  service  corporation  organized  under  the  laws 
of  Vermont ;  that  it  has  never  issued  any  capital  stock ;  that  it  is 
advised  that  no  capital  stock  can  be  issued  without  the  permission 
of  this  Conunission. 

The  prayer  of  this  petition  is  that  the  company  be  authorized 
and  empowered  to  issue  its  stock  to  the  par  value  not  to  exceed 
$20,000  for  cash. 

Upon  due  notice  thereof,  a  hearing  waa  had  at  the  time  and 
place  and  with  the  appearances  above  noted. 

Counsel  for  the  petitioner  at  the  hearing  made  the  atataoDcient 
that  the  company  desired  to  issue  $20,000  9!  capital  atook  and 
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sell  the  same  at  par  iox  c^h.  When  asked  by  the  Commission 
what  the  corporation  proposed  to  do  with  the  cash,  counsel  stated 
that  the  corporation  desired  to  buy  water  ri^ts  in  Orange,  Wash- 
ington, and  Caledonia  counties.  Upon  being  further  interro- 
gated, counsel  declined  to  state  what  water  rights  the  company 
wished  to  purchase  or  where  the  same  was  located,  stating  that 
that  would  be  determined  after  the  stock  was  sold  and  the  cash 
obtained  Counsel  further  stated  that  the  ec»npany  wished  to 
spend  a  portion  of  said  $20,000  for  promotion  expenses  and  en- 
gineering, without  more  definitely  indicating  concerning  these 
last  two  proposed  expenditures. 

It  is  not  the  policy  of  this  Commission  to  authorize  the  issue 
and  sale  of  stock  or  bonds  by  public  service  corporations,  without 
definite  information.as  to  the  expenditure  of  the  proceeds  of  such 
issue  and  sale.  Supervision  over  the  issue  of  stock  and  bonds  is 
given  to  the  Conunission  for  the  purpose  of  protecting  the  public 
from  overcapitalization,  which  evil  is  always  reflected  in  rates, 
and  for  the  purpose  of  protecting  the  investor  by  insuring  the 
proper  expenditure  of  his  investment. 

We  cannot  afford  this  protection  without  a  definite  knowledge 
of  the  details  attendant  upon  the  issue  and  sale  of  stock  and 
bonds,  including  tiie  disposition  of  the  proceeds  therefrom. 
Nothing  was  shown  in  this  matter  from  which  we  can  form  any 
idea  in  that  regard.  Consequently,  we  conclude  that  this  appli- 
cation should  be  dismissed  without  prejudice  to  a  further  appli- 
cation at  the  hearing  of  which  sufficient  evidence  may  be  adduced. 

It  is  ordered  that  the  foregoing  application  be  dismissed  with- 
out prejudice. 

Public  Serviee  Commission  of  Vermont,  Bobert  0.  Bacon, 
Wm.  R  Warner,  and  Walter  A.  Button. 
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SE  W ALLEY  TELEPHONE  COMPANY. 

[Decision  No.  3174;  Application  No.  1849.] 

Security   issues  ^-^  IwvalidHy '^  Stock   subscribed   for    but   not  temfed 
prior  to  Public  Utility  act. 

Stock  subscribed  for  pri^r  to  the  effective  date  oi  the  California 
Public  Utilities  act,  but  issued  thereafter  without  the  authorisat&oii  of 
the  Commission,  is  void. 

[March  22,  1916.] 

Application  of  the  Valley  Telephone  Company  for  authority 
to  issue  securities.  Authority  granted  to  issue  206  shares  of 
$100  par  value  stock,  10  shares  to  be  sold  for  cash  at  not  less 
than  par  to  subscribera  to  qualify  them  for  service,  proceeds  to 
be  used  for  extensions,  196  shares  to  be  issued  in  lieu  of  stock 
illegally  issued ;  and  to  issue  in  renewal  two  promissory  notes  of 
aggregate  face  value  of  $2,600,  bearing  interest  not  to  exceed  10 
per  cent,  the  term  or  renewal  of  term  not  to  exceed  eighteen 
months. 

Appearances:    Haines  &  Haines  by  A.  Haines  for  applicant. 

By  the  Commission:  This  is  an  application  of  Valley  Tele- 
phone Company,  operating  in  Imperial  Valley,  Imperial  county, 
for  authority  to  issue  40  shares  of  stock  and  to  renew  two  prom- 
issory notes  in  the  total  principal  simi  of  $2,500. 

Applicant  was  incorporated  under  the  laws  of  the  state  of  Cali- 
fornia on  March  2^  1912.  Its  authorized  capital  stock  is  fixed 
at  $25,000,  being  250  shares  of  the  par  value  of  $100  per  share. 
Of  tliis  amount  196  shares  are  iu>w  reported  as  outstanding. 

About  the  time  of  its  incorpqration,  applicant  acquired  the 
telephone  properties  of  East  Side  Telephone  Company  for  94 
shares  of  stock,  and  of  Water  Company  No.  7  for  72  shares  of 
stock.  It  is  alleged  that  the  166  shares  of  stock  so  issued  were 
subscribed  for  prior  to  March  23,  1912,  the  effective  date  of  the 
Public  Utilities  act.  It  is  of  record,  however,  that  the  certifi- 
cates for  said  stock  were  not  written  out  and  delivered  until 
April  10,  1912. 

In  addition  to  the  above  stock,  applicant  has  issued  a  total 
of  30  shares  at  various  dates  from  September  5,  1912,  to  De- 
cember 15,  1914,  without  authority  from  the  Commission.  In 
P.U.R.1916D. 
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its  application  the  company  asks  for  authority  to  issue  new  cer- 
tificates in  lieu  of  these  30  shares  which  were  illegally  issued. 
As  regards  Ae  166  shares  of  stock  subscribed  for  prior  to  March 
23,  1912,  but  actually  issued  on  April  10,  1912,  applicant  takes 
the  position  that  the  Commission's  authorization  is  not  neces- 
sary, as  the  rights  and  liabilities  of  these  stockholders  became 
vested  prior  to  the  effective  date  of  the  Public  Utilities  act.  In 
support  of  its  contention,  applicant  has  submitted  a  brief  citing 
a  number  of  points  and  authorities.  These  authorities  do  not. 
however,  in  our  opinidb,  preclude  the  application  of  §  52  of  the 
Public  Utilities  act,  which  requires  that  no  stock  or  stock  certifi- 
cate shall  be  issued  by  a  public  utility  without  the  authorization 
of  the  Commission.  The  mere  fact  that  a  person  has  subscribed 
for  stock  prior  to  the  effective  date  of  the  Public  Utilities  act 
does  not,  by  this  fact  alone^  entitle  him  to  a  stock  certificate 
without  the  authorization  of  the  Commission.  As  the  issue  of 
166  shares  by  Valley  Telephone  Company  was  made  subsequent 
to  the  effective  date  of  the  Public  Utilities  act,  we  are  of  the 
opinion  that  such  issue  of  stock  certificates  was  void.  We  shall 
recommend,  however,  that  applicant  be  allowed  to  issue  166 
shares  of  stock  in  lieu  of  the  stock  issued  without  the  Commis- 
sion's consent. 

Applicant  heb  also  asked  for  authority  to  issue  10  shares  of 
stock  to  be  sold  from  time  to.  time  to  parties  living  off  the  present 
lines  who  desire  service.  It  has  been  the  company's  custom  to 
construct  lineu  for  such  parties  provided  they  become  stock- 
holders. 

In  addition  to  requesting  authority  to  issue  stock,  applicant  de- 
sires to  renew  two  notes  for  a  period  or  periods  not  exceeding 
eighteen  months  in  the  aggregate. 

These  notes  are  as  follows : 

One  note  in  the  principal  sum  of  $1,500,  dated  February  19, 
1916,  due  August  19,  1915,  payable  to  Farmers  &  Merchants 
Bank  of  Imperial,  and  bearing  interest  at  the  rate  of  10  per  cent 
per  annum* 

One  note  in  the  principal  sum  of  $1,000,  dated  Ja]^lary  8, 
1915,  due  July  8,  1915,  payable  to  Farmers  &  Merchants  Bank 
of  Imperial,  bearixig  interest  at  the  rate  of  10  per  cent  per  an- 
num. 

P.U.R.1916D.  18 
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Applicant  states  that  the  proceeds  from  these  notes  were  used 
in  extensions  and  improvements  to  its  sjstenL 

In  connection  with  this  application  the  engineering  department 
of  the  Commission  has  made  a  valuation  of  applicant's  property, 
in  which  it  finds  a  reproduction  cost,  lees  depreciation,  of  $25,- 
028.64. 

After  a  consideration  of  the  evidence  submitted  by  applicant, 
we  are  of  the  opinion  that  its  application  should  be  granted  to  the 
extent  hereinafter  set  forth. 

ORDER. 

Valley  Telephone  Company  having  applied  to  this  Commis- 
sion for  authority  to  issue  40  shares  of  stock  of  the  par  value  of 
$100  per  share,  and  to  issue  two  promissory  notes  in  the  total 
principal  sum  of  $2,500,  as  hereinbefore  set  forth,  and  a  hear- 
ing having  been  held,  and  it  appearing  to  this  Commission  that 
applicant's  request  is  reasonable  and  should  be  granted,  and  that 
the  purposes  far  which  it  is  proposed  to  issue  said  stock  and  notes 
are  not,  in  whole  or  in  part,  reasonably  chargeable  to  operating 
expenses  or  to  income. 

It  is  hereby  ordered  that  Valley  Telephone  Company  be  and 
it  is  hereby  authorized  to  issue  206  diares  of  stoek  of  the  par 
value  of  $100  per  share. 

It  is  hereby  further  ordered  that  Valley  Telephone  Company 
be  and  it  is  hereby  authorized  to  issue  a  promissory  note  in  die 
principal  sum  of  $1,500,  bearing  interest  at  not  to  exceed  10  per 
cent  per  annum,  to  renew  a  similar  note  dated  February  19, 
1915,  due  August  19,  1915,  and  payable  to  Farmers  &  Mer- 
chants Bank  of  Imperial. 

It  is  hereby  further  ordered  that  Valley  Telephone  Company 
be  and  it  is  hereby  authorized  to  issue  a  promissory  note  in  the 
principal  sum  of  $1,000,  bearing  interest  at  not  to  exceed  10  per 
cent  per  annion,  to  renew  a  similar  note  dated  January  8,  1915, 
due  July  8,  1915,  and  payable  to  Farmers  ft  Merchants  Bank 
of  Imperial. 

The  authority  herein  granted  Valley  Telephone  C<Hnpany  to 
issue  stodc  and  to  issue  notes  is  granted  upcm  the  following  con- 
ditions, and  not  otherwise! 

1.  The  stoek  herein  authorized  to  be  issued  shall  be  issued  for 
the  following  purposes  only : 
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(a)  One  hundred  and  ninety-Biz  shares  to  be  issued  in  lieu  of 
a  like  number  of  shares  issued  without  authority  from  this  Com- 
mission. 

(b)  Ten  shares  to  be  sold  to  subscribers,  and  the  proceeds  used 
in  construction  of  extensions  to  applicant's  system. 

2.  The  stock  herein  authorized  to  be  sold  for  cash  shall  be 
issued  so  as  to  net  applicant  not  less  than  its  par  value  of  $100 
per  share. 

8.  When  the  196  shares  of  stock  heretofore  issued  without  the 
consent  of  this  Commission  have  been  retired,  they  shall  be  re- 
tamed  to  applicant's  treasury  and  canceled. 

4.  The  notes  herein  authorized  to  be  issued  may  be  issued  for 
a  term  not  exceeding  eighteen  months.  If  applicant  so  desires, 
it  may  issue  either  or  both  of  said  notes  for  a  term  less  than 
eighteen  months  and  renew  said  notes  from  time  to  time,  pro- 
vided that  the  combined  periods  of  any  note  so  issued  and  its 
renewals  are  not  in  excess  of  eighteen  months. 

6.  Valley  Telephone  Company  shall  keep  separate,  true,  and 
accurate  accoxmtSy  showing  the  receipt  and  application  in  detail 
of  the  proceeds  of  the  sale  of  the  stock  and  notes  herein  authorized 
to  be  issued ;  and  on  or  before  the  25th  day  of  each  montii  the 
company  shall  make  verified  reports  to  the  Commission,  stating 
the  sale  or  sales  of  said  stock  and  notes  during  the  pieoeding 
month,  the  terms  and  conditions  of  the  sale,  the  moneys  realized 
therefrom,  and  the  use  and  application  of  such  moneys,  all  in  ac- 
sordance  with  this  Conmiission's  general  order  No.  24,  which 
order,  in  so  far  as  applicable,  is  made  a  part  of  this  order. 

6.  The  authority  herein  granted  applicant  to  issue  notes  shall 
not  become  effective  until  applicant  shall  have  paid  the  fee  pre- 
scribed by  the  Public  Utilities  act,  as  amended. 

7.  The  authority  herein  granted  shall  apply  only  to  soeh  stoek 
or  notes  issued  on  or  befoore  December  81, 1916. 

P.U.Ra9ISD. 
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RE  PACIFIC  GAS  &  ELECTRIC  COMPANY. 

[Decision  No.  3227;  Application  No.  2056.] 

Seeurity  ismtes '^  Stooh  dividend '^  Factors  against. 

An  issue  of  common  stock  as  a  dividend  a^inst  surplus  to  be 
used  to  retire  bonds  for  sinking-fund  purposes  will  not  be  permitted 
where  it  appears  that  bonds  and  preferred  stock  exceed  the  reproduc- 
tion cost  less  depreciation  of  the  properties,  that  a  large  amount  of 
bond  and  stock  discounts  are  unamortized,  that  an  adequate  depreda- 
tion reserve  is  not  maintained,  and  that  there  will  be  practically  no 
surplus  fund  after  paying  for  the  bonds  and  deducting  other  sinkiBg- 
f und  reserves. 

(April  4, 1916.] 

Application  for  authority  to  issue  common  stock ;  denied. 
Appearances:     Charles  P.  Outten  and  W.  B.  Bosley  for  ap- 
plicant ;  E.  P.  E.  Troy  for  Public  Ownership  Association. 

Eklgerton,  Commissioner:  This  is  an  application  of  Pacific 
Gas  &  Electric  Company  for  authority  to  issue  10,211  shares  of 
its  common  capital  stock  of  the  par  value  of  $100  per  diare. 

Applicant  proposes  to  issue  this  stock  to  refund  sinking-fund 
payments  of  the  face  value  of  $1,021,100. 

Pacific  Gbs  &  Electric  Company  is  engaged  in  the  sale  and 
distribution  of  gas  and  electricity  in  the  cities  of  the  San  Fran- 
cisco Bay  section,  including  San  Francisco,  Oakland,  Berkeley, 
and  Alameda;  the  Santa  Clara  valley,  including  San  Jose;  the 
San  Joaquin  valley  as  far  south  as  Fresno ;  and  a  large  section 
of  the  Sacramento  valley,  including  the  city  of  Sacramento.  The 
company  also  operates  water  systems,  and  ovnas  and  operates  a 
street  railway  system  in  the  city  of  Saoramento,  It  \^  the  largest 
distributer  of  gas  and  electricity  in  the  state  of  California. 

The  affairs  of  this  corporation  have  been  reviewed  in  detail  in 
previous  decisions  of  this  Commission,  and  it  will  not  be  neces- 
sary herein  to  set  forth  a  full  description  of  its  properties  nor 
of  the  territory  which  it  serves. 

Applicant  desires  to  capitalize  its  surplus  profits  used  to  pay 
or  to  be  used  to  pay  sinking-fund  obligations  devoted  to  the  re- 
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demption  of  bondi  during  1914,  1915,  and  1916,    It  reports  th« 
following: 

Stnkliig-fiind  paymento  made  from  January  1,  1914,  to  Jaauarj 

1,  1916    $2,376,000.00 

Sinking-ftind  payments  to  be  made  from  January  1,  1916,  to 

December  31,  1916   762,015.63 


(ToUl    $3,138,015.63 

Leas  amount  capitalized  in  pursuance  of  decision  No.  2385, 

dated  May  12,  1915   1,926,558.00 

Balance  not  capitalized  $1,211,457.63 

Pacific, Gras  &  Electric  Company  urges  that,  if  it  uses  $1,- 
021,100  of  its  earnings  to  retire  outstanding  bonds,  it  should  be 
permitted  thereafter  to  issue  its  common  capital  stock  of  equal 
par  value,  or  $1,021,100.  The  company  states  that  it  could  use 
this  money  for  distribution  among  its  stockholders,  and  could 
thereafter  sell  its  common  stock  to  such  stockholders,  reacquire 
this  sum  of  $1,021,100,  and  devote  it  to  the  redemption  of 
bonds,  thus  accomplishing  by  various  steps  what  it  now  proposes 
to  do  directly. 

This  application  is  made  on  the  theory  that  if  common  stock 
be  authorized  in  the  sum  requested,  it  will  be  distributed  as  a 
dividend  on  the  company's  outstanding  common  capital  stock. 

Pacific  Gas  &  Electric  Company  reports  stock  authorized  and 
outstanding  as  of  January  1,  1916,  as  follows : 


Class. 


First  preferred  . . . 
Original  preferred 
Common    


Totals 


Authorized. 


Outstanding. 


$50,000,000.00 1    $12,206,200.00 

10,000,000.00 ;    10,000,000.00 

100,000,000.00       65,732,724.66 


$160,000,000.00 


$87,938,924.66 


Of  the  common  stock,  $34,035,858  is  held  by  the  public  and 
$31,696,866.66,  not  subject  to  dividends,  by  subsidiary  com- 
panies. 

In  decision  No.  2031,  dated  January  3,  1916,  this  company 
has  been  authorized  to  issue  an  additional  $2,500,000  of  pre- 
ferred stock. 

The  original  preferred  stock  of  the  applicant  is  convertible 
into  first  preferred  stock  on  the  basis  of  one  share  of  original 
preferred  for  1.025  shares  of  first  preferred  stock,  and  we  may, 
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therefore,  assume  that  the  original  preferred  stock  will  later  be 
changed  into  first  preferred. 

For  the  calendar  year  ending  December  31,  1915,  the  appli- 
cant submits  the  following  statement  of  operating  revenues  and 
expenses : 

Income  Aooaunt  Pcunfio  Cla8  d  Meciric  Company  for  Year  Ended  December 

ftl,  1915. 

Electric  operations: 

Operating  revenues   $10»124,560.80 

Operating  expenses    5,505,686.43 

N'et  operating  revenues   14,618,874.46 

Gas  operations: 

Operating  revenues    $7,560,185.33 

Operating  expenses 4,400,597.19 

Net  operating  revenues 3»16^»C^-1^ 

Water  operations: 

Operating  revenues    $420,218.85 

Operating  expenses    208,204.24 

Net  operating  revennes 812,012.61 

Electric  railway  operations: 

Operating  revennes   $425,.337.97 

Operating  expenses    333.noo.04 

Net  operating  revenues  91^47.93 

Non operating  revenues: 

Miscellaneous  rent  revenue $20,918.01 

Interest    51,561.92 

Dividends 512.40 

Sinking  and  reserve  fund  accretions 165,734.41 

Miscellaneous  nonoperating  revenues    (net)  151,639.90 

Total  nonoperating  revenue  390,367.54 

Gross  corporate  income $8,472,190.68 

Reductions : 

Uncollectable  bills  $108,000.00 

Nonoperating  taxes  10,034.71 

Interest  accrued  on  funded  debt 3,808,507.75 

Other  interest  deductions 176,902.77 

Rents  of  conduits,  poles  and  supports  (elec)  ^,4^1.53 

Amortization  of  debt  discount  and  expense  160,410.48 

Total  deductions   4,259,424.33 

Balance  of  year  carried  to  corporate  surplus $4,212,766.35 

Note. — Foregoing  income  accounts  include  $398,288.23  charged  in  excess 
of  ordinance  rates  now  in  litigation  in  Federal  courts. 

At  the  hearing  upon  this  matter,  attention  was  directed  to  the 
value  of  applicant's  property,  the  amount  of  depreciation  which 
had  occurred  therein,  the  condition  of  applicant's  surplus,  and 
the  relationship  between  applicant's  assets  and  its  various  classes 
of  stocks  and  bonds.     Such  an  inquiry  was  necessaiy  by  reason 
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of  the  statement  of  witnesses  called  by  the  Pacific  Gas  &  Electric 
Company  that  it  was  the  intention  to  disburse  to  the  holders  of 
oonunon  stock  during  the  year  1916,  not  only  the  rtock  for  the 
issue  of  which  petition  is  made  herein,  but  an  additional  divi- 
dend in  the  form  of  cash. 

In  decision  No.  2385  (application  No.  1633),  Cal.  R  0.  R 
page  926,  P.U.R1915C,  324,  this  Commission  authorized  the 
applicant  to  issue  common  stock  to  be  distributed  to  its  stock- 
holders for  the  purpose  of  reimbursing  the  applicant  for  the  use 
of  money  in  its  treasury  for  the  redemption  of  bonds  during  the 
calendar  years  1914  and  1915.  Such  authorization  was  granted 
upon  certain  specified  conditions.  The  Commission  ruled  that 
the  amount  of  such  stock  disbursement  should  be  charged  against 
the  company's  "corporate  surplus  unappropriated,"  and  not 
against  its  sinking-fund  reserves.  The  decision  was  rendered  on 
the  evidence  as  presented  in  that  proceeding.  No  evidence  was 
presented  in  application  No.  1633,  showing  the  valuation  of  the 
applicant's  entire  property,  or  the  relationship  between  such  value 
and  the  amount  of  stock  and  bonds  of  applicant  outstanding. 
Such  evidence  has  been  presented  herein,  both  by  the  applicant 
and  the  Commission's  experts,  and  demands  most  careful  con- 
sideration from  this  Commission. 

Mr.  A.  F.  Hockenbeamer,  for  the  applicant  company,  sub- 
mitted an  estimate  of  the  value  of  its  physical  properties  as  of 
December  31,  1915,  in  the  sum  of  $98,837,489.51,  This  was  the 
company's  estimate  of  the  reproduction  cost  new  of  all  of  its 
properties,  with  the  exception  of  water  rights,  f ranchises^  develop- 
ment cost,  going  value,  patents,  or  rights  to  patent  processes  and 
devices.  The  company  subnutted  no  d&ta  bearing  upon  values 
other  thajQ  those  embraced  within  this  estimate. 

No  estimate  of  reproduction  cost  depreciated  was  submitted  by 
the  company,  although  it  was  admitted  that  there  was  such  de- 
preciation, and  it  was  stated  on  behalf  of  the  company  that  it 
probably  would  not  exceed  10  per  cent  of  depreciable  property. 

Mr.  L.  S,  Beady,  of  this  Commission's  engineering  depart- 
ment, analyzed  the  figures  of  the  applicant.  He  deducted  the 
sum  of  $1,768,151  in  accordance  with  a  previous  ruling  by  the 
Commission  in  a  former  proceeding.  In  all  other  respects  he 
made  no  attempt  to  present  an  independent  appraisal,  nor  to 
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question  the  xtnit  figures  or  inventory  of  the  applicant.  He  did, 
however,  make  a  calculation  as  to  depreciation^  and  as  a  reeult 
submitted  an  estimate  of  reproduction  cost  depreciated  of  $72,- 
468,375.  In  order  to  compare  this  figure  with  that  submitted  by 
the  company,  it  will  be  necessary  to  add  the  company's  figure  for 
construction  work  in  progress  and  working  capital,  which  will 
bring  Mr.  Ready's  total  to  $79,623,073.  The  company  sub- 
mitted a  statement  of  its  indebtedness  as  of  December  31,  1915, 
showing  bonds  outstanding  in  the  hands  of  the  public  of  $76,- 
172,800. 

It  has  in  addition  certain  contingent  liabilities  which  might 
increase  this  indebtedness. 

The  applicant  reports  a  bond  discount  unamortized  of  $4,283,- 
526.51. 

In  the  foregoing  estimates  I  have  to  a  very  large  extent  used 
the  figures  of  the  company  itself  for  the  purpose  of  ^comparative 
analysis.  Upon  these  properties  there  have  been  issued,  and  sold 
to  the  public,  bonds  as  above  stated  in  the  sum  of  $76,172,800, 
on  which  a  discount  of  $4,283,526.51  remains  to  be  amortized. 
First  preferred  stock  had  been  issued  up  to  December  31,  1915, 
in  the  amount  of  $12,206,200,  on  which  a  discount  of  approxi- 
mately $2,135,000  remains  unamortized.  Upon  these  same  assets 
has  been  predicated  an  issue  of  original  preferred  stock  in  the 
amount  of  $10,000,000  upon  which  a  discount  also  remains  un- 
amortized. In  addition,  the  applicant  has  put  out  to  the  puUic 
$34,035,858  of  its  common  stock. 

It  is  necessary  to  consider  the  original  preferred  as  eventaally 
passing  into  first  preferred  and  sharing  equally  with  it.  This 
original  preferred,  when  converted,  will  amount  to  $10,250,000 
par  value  of  first  preferred. 

Inquiry  was  made  at  the  hearing  to  determine  if  the  applicant 
had  adequately  provided  against  the  depreciation  of  its  properties. 
It  appears  that  to  1912  this  company  had  made  no  clear  provi- 
sion for  depreciation  reserve,  and  such  accumulation  as  now  exists 
has  been  set  up  during  the  past  four  years.  During  the  years 
1912,  1913,  1914,  and  1915,  inclusive,  this  company  set  aside 
for  depreciation  the  sum  of  $6,342,462.53,  and  during  the  same 
period  charged  against  this  reserve  $4,472,906.62,  leaving  as  the 
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balance  in  its  depreciation  reserve  fund  as  of  December  81,  1915, 
$2,772,848.01. 

Evidence  was  introduced  at  the  hearing,  showing  the  depre- 
ciation ratios  and  reserves  of  the  seven  largest  gas  and  electric 
companies  of  California,  as  well  as  the  Spring  Valley  Water  Com- 
pany. The  Spring  Valley  Water  Company  was  chosen,  by  reason 
of  the  fact  that  it  operates  also,  in  the  San  Francisco  Bay  terri- 
tory, a  section  covered  by  the  Pacific  Gas  &  Electric  Company. 
The  figures  were  taken  from  the  annual  reports  submitted  by 
these  companies  to  this  Commission  for  the  year  1914.  While 
they  do  not  establish  final  ratios,  they  are  the  best  comparative 
statistics  at  hand,  and  are  indicative  of  the  situation  of  these 
companies  in  respect  to  their  depreciation  reserves. 

I  take  from  this  testimony  the  showing  of  the  ratio  of  depre- 
ciation reserve  to  tangible  capital  and  to  the  gross  operating  rev- 
enues for  1914.     The  result  is  as  follows: 


Ratio  of  Deprecia- 
tion  Reserve  to— 

Nune  of  CompAny. 

TanKible 
Capital, 
Per  Cent 

operating 
Revenues* 
Per  Cent 

Pfteiflc  Gas  Sl  Eleetric  Company 

2.21 
4.95 
.00 
10.08 
8.75 
8.38 
6.52 
4.07 

14.61 

Pacific  Light  &  Power  Corporation   

Grwt  Wflstem  Power  Company 

72.89 
.00 

Los  Angeles  Gas  &  Electric  Corporation  

69.04 

Southern  California  Edison  Company  

^an  Diego  Consolidated  Gas  &  Electric  Company 

San  Joaquin  Light  &  Power  Corporation  

45.05 
31.46 
31  63 

Spring  Valley  Water  Company 

77.12 

It  will  be  seen  from  the  above  that  the  Pacific  Gas  &  Electric 
Company  falls  far  below  the  average  in  the  ratio  of  its  deprecia- 
tion reserve  to  tangible  capital  or  to  its  gross  operating  revenues. 
Of  all  of  the  companies  enumerated,  it  makes  the  smallest  com- 
parative provision  for  depreciation,  with  the  exception  of  the 
Great  Western  Power  Company,  which  has  provided  no  deprecia- 
tion whatever. 

Pacific  Gas  &  Electric  Company  has  made  insufficient  provi- 
sion for  the  depreciation  of  its  properties.  The  failure  is  par- 
ticularly conspicuous  prior  to  1912,  when  the  Public  Utilities  act 
became,  effective.  TTp  to  that  time  the  company  had  no  reserve 
to  take  care  of  tibis  depreciation. 
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Exhaustive  investigation  into  the  physical  condition  of  many 
gas  and  electric  companies  in  this  state  has  developed  the  fact 
that  even  where  the  properties  have  been  kept  in  an  excellent 
state  of  repair  and  highly  maintained,  the  physical  condition  is 
not  greater  than  85  per  cent  of  new.  Comparing  the  properties 
of  these  gas  and  electric  companies  with  applicant,  it  is  entirely 
fair  to  applicant  to  assume  that  its  physical  condition  is  not 
greater  than  85  per  cent  of  new.  Considering  the  depreciable 
property  claimed  by  applicant,  this  comparison  with  the  prop- 
erties of  like  companies  supports  the  calculation  of  depreciation 
made  by  Mr.  Ready. 

At  the  hearing  upon  this  matter  some  inquiry  was  made  into 
the  company's  surplus  and  the  elanents  of  which  it  was  consti- 
tuted. The  company  reported  a  surplus  as  of  December  31,  1915, 
in  the  sum  of  $5,120,677.73.  This  surplus  consists  in  large  part 
of  moneys  appropriated  for  sinking-fund  purposes,  the  total  of 
these  appropriations  amounting  to  $3,832,398.36. 

While  I  recognize  that  the  relation  of  a  corporation's  assets 
to  its  capitalization  may  be  such  as  to  make  it  relatively  unim- 
portant whether  sinking-fund  reserves  be  allowed  to  remain  in 
surplus,  I  am  convinced  that,  as  has  heretofore  been  shown,  the 
relation  of  applicant's  assets  to  its  capitalization  at  this  time  is 
such  as  to  make  it  improper  that  it  should  set  aside  sinking-fund 
reserves  which  are  designed  to  reduce  capitalization  as  compared 
to  assets,  and  at  the  same  time  allow  these  reserves  to  appear  in 
surplus  out  of  which  dividends  will  be  declared,  thus,  in  effect,' 
nullifying  the  benefits  by  way  of  decreased  capitalization  which 
would  result  if  the  money  represented  by  the  dividends  had  been 
allowed  to  remain  in  assets. 

If  applicant's  sinking-fund  reserves  are  deducted  from  surplus 
as  they  should  be  on  the  facts  of  this  case  before  dividends  are 
paid,  it  will  leave  available  for  dividends  only  $1,288,279.37. 

This  company  has  received  authority  from  this  Commission  to 
issue  $15,000,000  par  value  of  preferred  stock.  To  date  it  re- 
ports the  sale  of  approximately  $13,387,000  of  this  stock.  In 
this  sale  the  company  has  widely  advertised  the  authority  given 
by  this  Commission.  It  has,  through  these  advertisements  and 
its  campaign  of  salesmanship,  acquired  approximately  5,000  new 
shareholders,  who  have  invested  in  this  prefcurrod  stock.     This 
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Stocky  of  conne,  is  not  guaranteed  by  the  state,  nor  is  any  pur- 
chaser assured  of  any  peculiar  protection  or  right  by  reason  of 
its  issna 

While  the  rule  of  the  buyer's  risk  must  be  present  here  as  else- 
where^ this  company,  having  used  this  Commission's  authority 
to  bring  5,000  persons  into  a  new  community  of  its  stock  owner- 
ship, should  not  adopt  a  policy  that  cannot  fail  to  impair  the 
position  of  these  investors.  This  condition  is  emphasized  by  the 
evidence  and  the  practical  admission  by  the  company  that  its  de- 
preciation reserves  have  been  inadequate.  At  the  time  when  it 
is  clear  that  revenues  should  be  conserved  against  this  deprecia- 
tion and  to  build  up  assets,  it  is  proposed  to  distribute  these  reve- 
nues to  the  holders  of  the  common  stock. 

It  is  the  announced  policy  of  applicant  to  continue  the  pay- 
ment of  cash  dividends  on  common  stock  once  they  have  been 
commenced.  So  we  are  confronted  with  a  proposed  issue  of  com- 
mon stock  as  a  part  of  a  dividend,  the  other  part  to  be  c&sh  and 
thereafter  in  regular  course  the  payment  of  dividends  on  the 
stock  thus  issued. 

We  urge  upon  applicant  the  policy  of  investing  in  plant  a  rea- 
sonable part  of  its  net  earnings  until  such  time  as  its  assets  bear 
a  better  relation  to  its  eapitalization. 

In  the  absence  of  agreement  by  applicant  on  this  policy,  I  rec- 
ommend that  the  Commission  take  immediate  steps  to  compel  the 
setting  up  of  a  proper  depreciation  reserve  out  of  income  or  sui^ 
plus. 

With  applicant,  as  with  other  utilities  in  California,  this  Com- 
mission hais  never  fixed  rates  on  a  basis  of  the  least  possible  legal 
return  to  the  company.  On  the  contrary,  the  Commission  has 
been  liberal  with  a  view  to  making  strong  and  financially  healthy 
the  public  utility  companies.  However,  with  the  benefits  of  this 
libeirality,  should,  of  course,  go  the  obligation  resting  upon  the 
company  toward  the  conservation  of  assets. 

If  this  applicant  does  not,  of  its  own  accord,  conserve  its  as^ 
sets,  it  will  be  necessary  for  this  Commission  to  require  that  it 
do  so.  In  such  event  I  recommend  that  this  Commission  call  an 
investigation  into  the  affairs  of  this  company,  particularly  with 
reference  to  its  depreciation  reserve,  its  sinking-fund  appropria- 
tions, its  surplus  account,  the  unamortized  discount  on  its  pre- 
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f erred  stock,  and  otlier  matters  relating  to  its  books  of  account,  to 
require  that  a  proper  relationship  be  established  and  maintained 
between  applicant's  assets  and  its  obligations  to  its  bondholders 
and  preferred  stockholders. 

Accordingly  I  recommend  that  this  application  be  denied  and 
submit  herewith  the  following  form  of  order : 

ORDER. 

Pacific  Gas  &  Electric  Company  having  applied  ta  this  Com- 
mission for  authority  to  issue  10,211  shares  of  its  common  capital 
stock  of  a  par  value  of  $100  per  share,  and  a  hearing  having 
been  held,  and  it  appearing  to  the  Commission  for  the  reasons 
set  out  in  the  foregoing  opinion  that  the  same  should  be  denied, 

It  is  hereby  ordered  that  the  same  be  and  it  is  hereby  denied. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Railroad  Commission 
of  the  State  of  California. 


NCW  JERSBT  BOARD   OF   PUBLIC   UTILITY   COMMISSIONKBS. 

BE  INCBEASED  DEMUEBAGB  BATE  ON  CABS. 

Bates '^ Railroad'^ Demurrage ^ InoreoBed  rate  to  relieve  tem^permry 
traffio  congestion. 

An  increase  in  a  statutory  demurrage  rate  for  detaining  intra- 
ftate  railroad  cars  will  not  be  aUowed  merely  because  of  a  temporary 
trafEk:  congestion  that  would  be  relieved  by  the  increase,  although  the 
Interstate  Commerce  Commission  has  approved  an  increase  for  inter- 
state cars. 

[April  6,  1916.] 

AppiiiCATioir  by  railroads  for  reduction  in  free  time  and  in- 
crease  of  demurrage  rate  applied  to  cars  used  in  intrastate  traffic; 
denied.  It  was  recommended,  however,  that  cars,  particularly 
those  received  at  terminals  opposite  New  York  city,  be  unloaded 
promptly,  and,  so  far  as  practicable,  before  the  expiration  of  free 
time. 

By  the  Board :  Application  is  made  to  the  Board,  on  behalf 
of  certain  railroads  operating  in  this  state,  for  the  Board's  ap- 
proval of  a  rule  providing  for  an  increased  demurrage  rate  on 
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ears  from  the  present  rate  to  $1  per  car  per  day  for  the  first  three 
days  after  the  expiration  of  forty-eight  hours'  free  time,  and  $2 
per  ear  per  day  thereafter,  the  increase  to  extend  up  to  and  in- 
chiding  June  80,  1916,  and  thereafter  if  deemed  necessary.  It 
is  claimed  that  the  prompt  movement  of  traffic  is  impeded  because 
of  accumulations  of  cars  at  terminals,  and  that  this  is  due  in 
part  to  the  failure  of  shippers  and  consignees  to  use  due  diligence 
in  returning  cars  for  movement  over  the  carriers'  lines.  It  is 
represented  that  the  Interstate  Commerce  Commission  has  per- 
mitted the  filing  of  a  rule,  similar  to  that  proposed,  to  be  applied 
to  cars  moving  in  interstate  traffic,  and  this  Board  is  asked  to  take 
similar  action  with  respect  to  cars  moving  wholly  in  intrastate 
traflic.  On  this  application  informal  hearing  has  been  held.  The 
rule  prescribed  by  statute  with  respect  to  demurrage  is  as  fol- 
lows :  '^Where  the  consignee  of  property  transported  by  railroad 
to  any  point  in  this  state  cannot  be  found,  or  refuses  to  receive 
and  pay  charges  and  remove  such  property,  the  company  may 
make  and  collect  a  reasonable  charge  not  exceeding  $1  per  day, 
for  the  detention  of  any  railroad  car  containing  such  property,  or 
for  the  use  of  the  railroad  track,  occupied  by  such  car  or  for  both 
such  detention  and  use;  provided,  no  railroad  company  shall 
be  entitled  to  impose,  demand,  or  collect  any  charge  for  delay  in 
unloading  goods  from  any  railroad  car,  or  for  detention  of  such 
car  commonly  called  demurrage  or  car  service,  until  after  the 
•  expiration  of  three  whole  days,  at  least,  exclusive  of  Sundays, 
from  the  time  such  car  has  been  placed  in  proper  position  for 
unloading,  and  has,  except  removal  for  convenience  of  railroad 
operation,  not  exceeding  one  working  hour  daily,  so  remained; 
and  provided,  further,  that  T>otice  is  given  to  the  consignee  or 
owner  or  to  the  shipper  in  cases  where  the  consignee  or  owner 
cannot  be  found  on  whom  to  serve  such  notice,  and  to  add  such 
charge  to  the  charge  for  the  transportation  of  such  property." 
Chapter  257,  P.  L.  1903. 

It  is  not  contended  that  the  rule  prescribed  by  the  statute  is, 
in  its  general  application,  unreasonable,  or  that  it  does  not  fairly 
meet  normal  conditions  of  traffic.  The  Board  is  of  the  opinion 
that  it  should  not,  because  of  temporary  congestion  of  traffic, 
approve  a  rule  inconsistent  with  the  statute.  The  Board,  however, 
believes  that  shippers  and  consignees  should  make  leasonable  ef- 
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forts  to  co-operate  with  the  railroads  in  reliering  the  traffle  oon- 
gestion,  and  recommends  that  all  cars,  particularly  thoee  received 
at  the  terminals  opposite  the  city  of  New  York,  be  unloaded 
promptly  and  so  far  as  is  practicable  before  the  expiration  cxf  the 
free  time. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President ;  John  J.  Treacy,  John  W.  Slocum,  Oommiasionera. 

Note. — Demurrage  charges  to  relieve  temporary  traffic  conges- 
tion. 

The  Iowa  and  Louisiana  Commissions,  like  the  New  Jersey  Com- 
mission, have  refused  to  authorize  increased  demurrage  charges  for 
the  sake  of  relieving  temporary  traffic  congestion.  Re  Western  De- 
murrage &  Storage  Bureau  (Iowa)  Docket  D-752,  April  7,  1916; 
Re  Western  Demurrage  &  Storage  Bureau  (La.)  Order  No.  1991, 
No.  2501,  April  27,  1916.  The  Louisiana  Commission  stated  that 
it  did  not  believe  that  the  abrogation  of  its  demurrage  rates  and 
regulations  covermg  simply  intrastate  shipments  would  in  any  way 
assist  in  bringing  about  the  object  sought,  and  the  granting  of  the 
petition  for  the  experimental  period,  without  bringing  any  relief, 
would  result  simply  in  adding  confusion  to  the  situation. 

But  the  Illinois,  Nebraska,  and  New  York,  Second  District,  Com- 
missions have  approved  supplements  and  amendments  to  tariffs 
authorizing  increases  in  rates  in  accordance  with  the  rules  for  inter- 
state traffic  adopted  by  the  Interstate  Commerce  Commission.  Re 
National  Gar  Demurrage  Rule  No.  7  (111.)  No.  4884,  March  29, 
1916;  Re  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  Application  2692,  Marcli 
28,  1916;  Re  Baltimore  &  0.  R.  Co.  (N.  Y.)  No.  5882,  March  24, 
1916;  Re  Boston  &  A.  R.  Co.  (N.  Y.)  No.  5886,  March  25,  1916; 
Re  Pennsylvania  R.  Co.  (N.  Y.)  No.  6887,  March  26,  1916;  Be 
Eastern  Freight  Accumulation  Conference  (N.  Y.)  Case  No.  6487, 
March  28,  1916. 


WBST   VIRGINIA   PUBLIC   SERVIGE   COMMISSION. 

HERBERT  C.  GREER  et  al. 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  et  aL 

[Case  No.  395;  Formal  Complaint  No.  52.] 

Botea  —  JuHadMlon   Qf  Commlaaicm— JSafaMialtmeia   of  reoaonoMa 
rotea. 

1.  Th»  West  Virginia  CommisBion  Ikas  power  to  establish  a  sdiedoh 
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•f  freiglit  rstes  independently  of  the  propoMd  schedulee  Bobmitted  by 
tiie  ihippet  and  the  mhroad^  although  the  evidence  in  support  of  the 
proposed  rates  was  confined  to  a  comparison  with  other  rates,  since 
the  Commission  in  as  oompetent  to  draw  conclusions  from  camparisons 
as  are  the  interested  parties. 
Rates '^  JurMlictian  of  Comtnisaion -^  EatdbtUthmerU  of  new  rate. 

2.  The  West  Virginia  Commission  has  the  same  power  imder  ((  9 
and  22  of  ehapter  8,  Acts  of  1015,  to  substitute  a  reasonable  rate  for  a 
rate  proposed  by  a  railroad  to  places  where  there  were  no  rates,  as 
though  the  proposed  rate  had  been  filed  in  a  regular  tariff. 

Bates -^  JuriedicUon   of   Commission  ^^  Establishment  of  reasonable 
rates. 

3.  The  West  Virginia  Commission  has  power  to  establiah  reasonable 
frei^t  rates  upon  the  hearing  of  a  complaint  that  proposed  rates  are 
discriminatory;  since  a  rate  to  be  lawful  must  not  only  be  free  from 
discrimination,  but  must  also  be  reasonable  per  se. 

JUitos  — Jia<Iroad8— JPaotora  to  be  coneidered. 

4.  Cost  of  service,  value  of  service,  distance,  density  of  traffic, 
competition,  liability  for  damage  or  loss,  value  of  the  commodity,  and 
'Vhat  the  trsific  will  bear,"  are  some  of  the  factors  that  may  enter 
into  the  fixing  of  a  freight  rate. 

Bates  ^Bailroads^  Methods  of  determining  reasonableness. 

5.  Freight  rates  must  be  established  largely  by  comparison,  since 
it  is  practically  impossible  to  ascertain  independently  the  proper  rate. 

AppartionmetU  •—  Bevenuea  —  JRailroad  ^  Joint      rates'^  Interest      of 
shipper. 

6.  The  shipper  has  no  interest  in  the  apportionment  of  a  through 
rate  between  the  connecting  carriers. 

Bates '^BaUroadS'^Conhpansen  of  single  line  'with  two^Une  rate, 

7.  A  joiafc  rate  from  points  on  a  short-line  feeder  to  stations  on  a 
trunk-line  railroad  should  be  only  slightly  higher  than  a  single  line 
rate  for  the  same  distance. 

Constitutional  kH» — 2H«e  process  »  Apportionment  of  joint  rates. 

8.  A  provisien  in  a  statute  that  a  trunk  line  shall  pay  to  a  short- 
line  feeder  "a  reasonable  and  equitable  arbitrary  portion  of  the  through 
rate"  for  originating  and  assembling  the  freight  does  not  contravene 
any  oonstitiitional  right. 

Bates  ^  Railroads '^Uss  of  product. 

9.  freight  rates  upon  products  used  for  the  fertilisation  of  land 
and  the  improvement  of  highways  should  be  made  a4  Ic^w  as  possible 
in  order  to  encourage  the;    use. 

[January  10, 1016.] 

AppiitcATioir  for  the  revisitm  and  establishmeiit  of  joint 
freight  rates  npon  limestone  products  from  Greer,  on  the  Mor- 
gantown  k  Kingwood'  Railroad,  to  points  on  tiie  Baltimore  & 
Ohio  Railroad ;  specified  schedule  of  through  rates  ordered  filed 
and  jurisdiction  vetained. 
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Appearances:  William  E.  Glaaeooek  for  oomplaiBaiits;  Wil- 
liam G.  Conley  for  the  Baltimore  &  Ohio  Railroad  Company, 

Dawson,  Commissioner:  This  is  a  proceeding  brought  by 
Herbert  C.  Greer  and  his  wife,  hereinafter  called  the  Greer 
company,  against  the  Baltimore  &  Ohio  and  the  Morgantown  & 
Kingwood  railroad  companies,  hereinafter  called,  respectively, 
the  B.  &  O.  and  the  M.  &  K.,  respecting  rates  for  the  haulage  in 
carload  lots  of  crushed,  pulverized,  and  burnt  limestone  over  the 
B.  &  O.  Complainants  allege  that  they  own  some  288  acres  of 
land  in  Morgan  district,  in  Monongalia  county,  this  state,  near 
a  station  called  "Greer"  on  the  line  of  the  M.  &  EL,  10  miles 
east  of  Morgantown ;  that  said  land  is  underlaid  with  an  80-foot 
vein  of  limestone,  4-5  feet  of  which  is  very  valuable;  that  they 
have  been  engaged  in  the  construction  of  a  plant  on  said  land 
for  the  manufacturing  of  crushed,  pulverized,  and  burnt  lime, 
and  have  expended  in  such  construction  more  than  $17,000,  and 
would  very  soon  expend  a  much  larger  amount ;  that  their  plant 
has  at  the  present  time  a  capacity  of  250  tons  of  crushed  lime 
per  day,  which  can  be  increased  by  a  small  expenditure  to  a 
capacity  of  500  tons ;  that  it  will  have  a  capacity  at  the  beginning 
of  100  tons  of  pulverized  lime,  which  can  be  increased  to  200 
tons  by  adding  some  additional  machinery ;  that  the  part  of  the 
plant  for  the  manufacture  of  pulverized  lime  will  be  ready  for 
operation  not  later  than  September  1,  1916 ;  that  it  is  their  in- 
tention to  construct  and  operate  two  kilns  for  the  production  of 
burnt  lime,  with  a  capacity  of  35  tons  per  day,  in  the  near  future; 
that  twenty  men  are  now  employed  in  the  work  of  ccmstruction 
and  operation  of  their  plant,  and  that  many  more  will  be  epi- 
ployed  when  the  plant  is  operated  to  its  capacity ;  that  complain- 
ants are  now  shipping  crushed  lime  to  points  along  the  line  of 
the  M.  &  K.  and  would  be  shipping  the  same  to  points  along  the 
B.  &  O.  if  that  company  had  given  them  just,  reasonable,  and 
fair  freight  rates. 

Complainants  set  forth  the  character  of  the  B.  &  O.  as  a  public 
service  corporation  and  a  common  carrier,  and  name  the  counties 
in  this  state  in  which  it  operates  lines  of  railroad ;  also  the  char- 
acter of  the  M.  &  K.  as  a  public  service  corporation  and  a  com- 
mon carrier  operating  a  line  of  railroad  in  the  counties  of  Monon- 
galia and  Preston,  and  that  its  tracks  have  a  physical  connection 
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with  the  tracks  of  the  B.  &  O.  at  Korgantown  and  at  IL  &  K. 
JunctioiL 

The  3d  section  of  CQmplainants'  petition  reads  as  foUoivrs: 
'^That  among  other  companies^  carporations,  and  individuals 
with  whose  prodacts  complainants  must  compete  in  the  manu- 
facture and  sale  of  lime^  pulverized  limestone  and  crushed  lime- 
stone are  the  Standard  Limestone  Oompany,  of  Buckeystown, 
Maryland^  Security  Lime  b  Cement  Oompany,  of  Martinsburg, 
West  Viriginia,  two  plants  at  Dunbar,  Pennsylrania,  and  one  at 
or  near  £eyser,  West  Virginia,  The  Dunbar  and  Keyser  plants 
possibly  only  manufacture  and  sell  crushed  limestone;  that  it 
costs  complainants  more  to  manufacture  its  products  than  it 
costs  to  manufacture  Uke  products  at  some  and  possibly  at  all  of 
the  competing  plants  hereinbefore  named,  because  of  the  excessive 
cost  to  complainants  in  quarrying  said  limestone,  and  because  of 
the  location  d  the  oooiplainants'  plant  and  the  fact  that  it  is 
now  a  small  operation ;  that  tiie  quality  of  limestCMte  on  the  lands 
of  these  complainants  and  which  thi^  are  undertaking  to  operaJte 
is  not  so  good  as  that  of  some  of  their  competitors,  the  lime  of 
complainants'  plant  being  good  for  agricultural  purposes  only, 
not  being  suitable  for  building  purposes  or  for  die  purpose  of 
being  manufactured  into  hydrated  liine;  that  said  competing 
companies  have  an  established  trade  while  th^se  complainants 
must  go  into  the  markets  without  the  benefit  of  a  recognized  repu- 
tation and  standing  in  said  business^  making  it  neoessary  for 
them  to  sell  their  product  under  a  great  disadvantage.^' 

Ckmiplainants  allege  that  the  B.  &  O^  is  violating  the  laws  of 
the  state  by  its  refusal  to  give  complainants  fair,  just,  and  rea- 
sonable f rei^t  rates  from  its  said  plant  to  certain  named  cities 
and  towns  along  the  lines  of  the  railroad  of  the  B.  &  O.  The 
places  named  are  the  same  as  those  named  in  table  No.  1,  here- 
inafter printed,  except  Mannington,  Star  City,  Rivesville,  Utility 
Siding,  BusseU  Siding,  and  Bumsville;  that  the  B.  &  O.  has  es- 
tablished freight  rates  en  crushed,  pulverized,  and  burnt  fime 
from  Martinsburg^  in  this  state,  to  the  said  named  points.  There 
then  follow  the  names  of  the  places,  the  miles  distant  from  Mar- 
tinsburg,  and  the  rate  of  freight  on  eaeh  of  the  Ihree  classes  of 
limestone,  all  which  is  ^bifaited  in  table  Ko,  1 ;  that  the  B.  &  O. 
haa  established  freight  rates  en  ^crushed  stone,  from  Dunbar, 
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Peiiiisylyama,  and  from  Keyaer,  West  Yii^mia,  to  these  same 
points,  which  are  named,  together  with  the  number  of  miles  dis- 
tant from  each  place,  and  the  rate  from  each  place  to  each  place, 
all  whidi  appears  also  in  table  No.  1. 

Complainants  allege  that  the  B.  &  O.  has  established  no  rates 
from  Greer  except  rates  on  crushed  stone  to  Clarksburg,  Fair- 
mont, Maimington,  Star  City,  Weston,  Wheeling,  Kivesville^ 
Utility  Siding,  Russell  Siding,  Grafton,  Belington,  and  Bums- 
▼ille;  and  further  that  there  should  be  established  and  main- 
tained by  the  defendant  companies  freight  rates  on  crushed,  pul- 
verized, and  burnt  lime  from  Greer  to  certain  named  points  and 
a  proportionate  •  rate  to  all  intermediate  points.  There  follows 
as  part  of  this  allegation  a  table  naming  the  points,  the  mileage 
from  Greer,  and  the  rate  per  ton  which  complainants  contend 
ought  to  be  established  on  crushed,  pulverized,  and  burnt  lime 
from  Greer  to  each  of  said  places,  all  which  is  set  forth  in  table 
No.  1  as  "Greer  Co.  Proposed  Rate  from  Greer^'  in  connection 
with  each  of  these  three  products  of  limestone. 

The  prayer  of  the  complainants  asks  that  these  said  proposed 
rates  be  established  by  this  Commission  in  this  proceeding. 

The  answer  of  the  B.  &  0.,  which  was  filed  August  16,  1915, 
denies  the  complainants'  plant  is  ready  to  begin  shipping  of 
freight  over  respondent's  railroad,  denies  that  it  has  refused  to 
give  just,  fair,  and  reasonable  freight  rates;  that  respondent  is 
not  responsible  for  increased  cost  of  the  manufacture  of  the 
products  of  the  complainants  over  that  of  like  or  similar  products 
by  Aeir  competitors,  nor  responsible  because  the  quality  of  the 
limestone  of  complainants  is  not  so  good  as  that  of  their  com- 
petitors, nor  reiq>onsible  that  complainants  have  not  a  recognized 
reputation  and  standing  in  the  business^  that  the  rates  asked 
and  prayed  for  by  the  complainants  should  not  be  established, 
and,  if  established,  would  be  unfair,  unjust,  and  unreasonable, 
and  avers  its  willingness  to  establish  and  maintain  fair,  just, 
and  reasonable  rates  on  the  said  products  of  limestone  from  Greer 
to  the  points  designated  in  the  prayer  of  complainants'  petition. 

The  Morgantown  &  Kingwood  Railroad  Company  did  not  ap- 
pear or  participate  in  the  hearing  of  this  cause.  It  is  explained 
by  Mr.  Greer,  as  a  witness  for  his  firm  or  company,  that  in  mak- 
ing up  the  rates  which  he  fnroposes  should  be  established  fr<mi 
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Greer  to  the  points  named,  he  consulted  the  managers  of  the  M. 
&,  K.,  and  that  they  were  willing  for  these  rates  to  be  estab- 
lished, as  they  would  yield  to  the  M.  &  K.  under  their  prorating 
contract  with  the  B.  &  O.  a  satisfactory  return.  Mr.  Greer  says 
that  some  of  the  rates  proposed  by  him  are  too  high,  but  were  so 
named  in  order  to  give  the  M.  &  K.  a  fair  return,  which  he 
thought  should  not  be  less  than  $6  a  car  from  Greer  to  Morgan- 
town.  Nearly  all  the  products  would  be  shipped  to  Morgantown 
over  the  M.  &  K.  and  there  moved  over  the  tracks  of  the  B.  &  O. 
But  little  of  it,  possibly  only  that  for  Terra  Alta  and  Newburg 
and  other  close-by  points,  would  go  over  the  M.  &  E.  to  M.  &  K. 
Junction. 

It  may  be  here  stated  that  the  M.  &  K.  Bailroad  is  an  inde- 
pendent line,  extending  from  Morgantown,  which  is  its  western 
terminus,  through  parts  of  Monongalia  and  Preston  counties,  to 
M.  &  K.  Junction,  in  Preston  county,  a  short  distance  east  of 
Eowlesburg,  which  is  its  eastern  teorminus.  At  each  terminus  the 
connection  is  with  the  B.  &  O.  The  length  of  the  M«  &  £L  is 
somewhat  less  than  50  miles. 

A  hearing  was  had  at  the  office  of  the  Commission,  at  Oharles* 
ton,  on  August  16,  1915.  Mr.  Greer  was  the  only  witness  for  the 
complainants,  and  Mr.  Harry  C.  Lewis,  general  freight  agent  of 
the  Baltimore  &  Ohio  Railroad  Company,  was  the  only  witness 
for  the  B.  &  O,  The  case  was  argued  orally,  and  briefs  were 
filed  by  counsel  for  the  complainants  and  for  the  B.  &  O. 

It  appears  that  long  negotiations  were  had  before  the  filing  of 
the  formal  complaint.  They  began  in  January,  1915.  These 
continued  up  to  the  following  June,  when,  as  Mr.  Lewis  says, 
there  had  been  inexcusable  delay  on  the  part  of  the  B.  &  O.  owing 
to  the  fact  that  the  eastern  part  of  the  M.  &  K.  was  in  his  juris- 
diction and  the  western  part  was  in  the  jurisdiction  of  the  Pitts- 
burg headquarters  of  his  railroad,  and  for  other  causes.  He  then 
prepared  a  schedule  of  rates  for  the  haulage  of  limestone  products 
from  Greer  to  the  places  named  in  table  No.  1,  but  the  rates  were 
not  satisfactory  to  the  complainants,  who  thereupon  filed  their 
formal  complaint.  The  B.  &  0.  on  the  date  of  the  hearing  filed 
with  the  Commission  a  schedule  of  rates  as  an  exhibit  with  the 
evidence  of  Mr.  Lewis,  marked  Lewis  No.  1,  which  rates  are  given 
in  table  No.  1  in  the  colunms  headed  '^B.  k  O.  Proposed  Rate 
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from  Greer/'  These  rates  are  the  same,  or  substantially  the 
same,  as  those  offered  to  complainants  before  they  filed  their  for- 
mal complaint,  but,  being  unsatisfactory,  were  not  accepted. 

[1]  The  nature  of  thie  proceeding  seems  to  be  that  of  a  com- 
plaint of  unjust  discrimination  against  complainants  and  of  un- 
due preference  in  favor  of  their  said  competitors,  and  also  of  a 
failure  of  the  B.  &  O.  to  give  rates  to  certain  points  as  set  out 
on  page  9  of  complainants'  petition.  There  is  no  allegation  that 
the  rates  are  unjust  and  unreasonable  per  se.  Complainants  seek 
to  justify  the  rates  they  propose  by  comparison  with  the  rates 
from  Martinsburg,  Dunbar,  and  Keyser,  which  rates  are  shown  in 
table  No.  1.  The  B.  &  O.  seek  to  justify  the  rates  they  propose 
by  comparison  with  rates  to  these  points  and  other  points.  Xo 
evidence  was  produced  to  justify  the  rates  proposed  by  either 
party  as  being  just  and  reasonable  per  se.  The  attorney  for  the 
complainants  in  his  brief  says:  '^The  issue  in  this  case  is  not 
whether  the  rates  established  by  the  Baltimore  &  Ohio  Eailroad 
Company  for  Martinsburg,  Keyser,  and  Dunbar  are  reasonable 
or  unreasonable ;  and  it  is  not  whether  we  are  offering  in  our  pe- 
tition a  rate  that  will  be  remunerative  to  the  Baltimore  &  Ohio 
Railroad  Company.  The  question  which  the  Commission  must 
decide  is  whether  the  rates  we  ask  in  our  petition  are  fair  to  the 
Baltimore  &  Ohio  Railroad  Company  and  to  these  complainants, 
when  com^pared  with  the  rates  volimtarily  established  for  our 
competitors  at  Martinsburg,  Keyser,  and  Dunbar.  And  there  is 
no  denial  of  complainants'  evidence  that  the  three  points  last 
named  are  complainants'  competitors,  and  practically  their  sole 
competitors." 

The  attorney  for  the  complainants  furtiier  says  in  his  brief: 
'The  Commission  has  no  data  before  it  in  this  case  that  will 
justify  it  in  fixing  of  any  rate  except  the  one  asked  by  us  or  the 
one  proposed  by  the  B.  &  O." 

We  cannot  agree  with  this  statement.  Both  the  complainants 
and  the  B.  &  O.  offer  nothing  to  justify  the  rates  they  propose 
except  comparison  with  other  rates.  We  see  no  reason  why  this 
Commission  is  not  as  competent  to  make  such  comparisons  and 
deduce  conclusions  therefrom,  and  fix  rates  accordingly,  as  the 
parties  interested.  Presumptively,  the  Commission  not  being  an 
interested  party,  and  standing  impartial  as  to  both,  is  quite  as 
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oompetent  to  draw  just  concluaioios  from  sacb  comparisons  as  the 
interested  parties  are.  Tlaia  Commission  is  given  aixtjbority  to 
dbange  any  rate  vi^hidi  is  unjust  and  unreasonable,  and  prescribe 
a  }U8t  and  reasonable  rate  instead,  and  to  prevent  undue  discrimi- 
nation or  favoritism  as  between  persons,  localities,  or  classes  of 
freight.  Section  5,  chap.  8,  acts  1915.  Sections  6  and  7  of 
chapter  9  of  the  Acts  of  1913  prohibit  all  unjust  discrimination 
and  the  like,  by  any  manner  or  method,  directly  or  indirectly. 

[2]  And  with. respect  to  the  rates  proposed  by  the  B.  &  0. 
from  Greer  to  the  places  where  thei«  were  no  rates,  the  second 
paragraph  of  §  9  of  chapter  8,  Acts  of  1915,  would  seem  to 
apply,  where  authority  is  given  the  Commission  to  investigate  and 
act  upon  a  new  individual  or  joint  rate  the  same  as  would  be  prop- 
er in  a  proceeding  initiated  after  the  rate  had  become  effective. 
We  take  it  that  these  proposed  new  individual  rates  are  before 
this  Commission  in  this  case  as  effectually,  and  even  more  so,  as 
if  they  had  been  filed  in  a  regular  tariff }  indeed,  they  are  part  of 
the  very  subject-matter  that  is  being  considered.  Section  22  of 
chapter  8  of  the  Acts  of  1915  ecaders  hxge  powers  upon  the  Com- 
mission with  respect  to  rates.    It  reads  as  follows: 

^^The  Commission  diall  have  the  power  to  enforce^  originate, 
establish,  modify,  diange,  adjust,  and  promulgate  tariffs,  rates, 
joint  rates,  tolls,  and  schedules  for  all  public  service  corporations, 
including  municipalities  supplying  gas,  electricity  or  water ;  and 
whenever  the  Commission  shall,  after  hearing,  find  any  existing 
rates,  tolls,  tariffs,  joint  rates,  or  schedules  unjust,  unreasonable, 
insufficient,  or  unjustly  discriminatory  or  otherwise  in  violation 
of  any  of  the  provisions  of  this  act,  the  Commission  shall  by  an 
order  fix  reasonable  rates,  joint  rates,  tariffs,  tolls,  charges,  or 
schedules  to  be  followed  in  the  future  in  lieu  of  those  found  to  be 
unjust,  unreasonable,  insufficient,  or  unjustly  discriminatory  or 
otherwise  in  violation  of  any  provisions  of  law,  and  the  said 
Commission,  in  fixing  the  rate  of  any  railroad  company,  may  fix 
a  fair,  reasonable,  and  just  rate  to  be  charged  on  any  branch 
line  thereof,  independent  of  the  rate  charged  on  the  main  line 
of  said  railroad/^ 

[3]  Our  authority  is  not  greatly  restricted  if  this  case  be  con* 
sidered  as  one  of  eomplaint  of  unjust  discrimination  only.  Un- 
just diseriminatioa  ia  peciiliarly  obnoxious  to  the  American 
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people,  being  subversive  of  a  fundamental  principle  of  oar  gov- 
emmait;  namely,  equality  of  opportunity.  If  all  are  charged  a 
rate  which  is  too  high,  no  one  is  favored  at  the  hurt  of  others ; 
but  if  one  is  charged  even  a  rate  reasonable  in  itself,  and  his 
neighbors  and  competitors  are  favored  with  a  lower  rate,  so 
that  they  may  get  their  goods  and  products  to  market  with  profit 
and  he  cannot  do  so  except  at  a  loss  or  without  profit,  he  is  denied 
a  fundamental  right.  So  it  is  that  the  provisions  of  our  laws 
so  constantly  and  continuously  denounce  and  prohibit  all  unjust 
discriminations  and  undue  favoritism. 

And  so,  again,  arises  the  fact  that  because  a  rate  is  just  and 
reasonable  per  se  does  not  disprove  the  charge  that  it  is  unlaw- 
ful. If  rates  are  relatively  unjust,  so  that  undue  preference  is 
afforded  to  one  locality,  or  undue  prejudice  results  to  anotiiier, 
the  law  is  violated  and  its  penalty  is  incurred.  Beale  &  W.  Rail- 
road Rate  Regulation,  §  839.  A  rate,  therefore,  would  be  un- 
lawful if  either  unjust  or  unreasonable  per  se,  or,  lacking  this 
infirmity,  was  unjustly  discriminatory  or  unduly  preferential 

[4]  It  is  not  easy  to  define  what  is  a  reasonable  rate,  because 
there  is  no  ascertained  fundamental  basis  upon  which  to  base  it. 
The  factors  that  may  enter  into  the  fixing  of  a  rate  are  many, 
some  of  which  are  cost  of  service,  value  of  service,  distance,  den- 
sity of  traffic,  competition,  liability  for  damage  or  loss  on  the  com- 
modity, value  of  the  commodity,  and  ^Vhat  the  traffic  will  bear." 
This  enumeration  does  not  include  all  the  elements.  The  last- 
named  factor,  "what  the  traffic  will  bear,"  became  very  unpopu- 
lar in  this  country  many  years  ago  because  of  its  great  abuse  by 
railroads.  Yet  it  is  defended  by  high  authority,  and  is  a  favorite 
basis  with  the  railroad  rate  maker.  It  is  upon  this  principle 
that  a  carload  of  coal  will  be  hauled  500  miles  for  a  great  deal 
less  than  a  carload  of  silk  will  be  moved  the  same  distance.  The 
coal  will  not  bear  a  high  rate  for  such  a  distance ;  the  rate  must 
be  made  low  or  it  will  not  move  at  all ;  but  the  silk,  being  much 
more  valuable,  and  the  profit  of  the  shipper  much  more,  will  bear 
a  higher  rate. 

[6]  In  the  days  of  the  earliest  American  railroads  it  is  said 
that  the  basis  of  freight  rates  for  them  was  fixed  upon  the  rates 
charged  by  canals,  toll  roads,  and  wagons.  It  was  soon  seen  that 
there  was  little  or  no  relationship  between  railroad  rates  and 
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these  other  rates.  See  Eipley^  Bailroad  Bates  and  Regulation, 
pp.  36,  37.  The  same  author,  on  pp.  301,  302  of  his  book,  says : 
"The  freight  rate  upon  a  particular  commodity  between  any 
given  points  is  compounded  of  two  separate  and  distinct  factors, — • 
one  having  to  do  with  the  nature  of  the  haul,  and  the  other  with 
the  nature  of  the  goods  themselves."  A  rate  is  seldom  consid- 
ered by  itself  but  in  comparison  with  other  rates.  Beale  &  W. 
Bailroad  Bate  Begulation,  §  840 ;  George  Tileston  Mill.  Co.  v. 
Northern  P.  B.  Co.  8  Inters.  Com.  Bep.  364.  Good  examples  of 
fixing  rates  by  comparison  will  be  found  in  the  Wickwire  Steel 
Co.  Case,  30  Inters.  Com.  Bep.  415,  the  Meat  Case  in  22  Inters. 
Com.  Bep.  171,  and  in  the  Crushed  Stone  Case  in  30  Inters. 
Com.  Bep.  22.  An  examination  of  rate  cases  before  the  Inters 
state  Commerce  Commission  shows  that  in  almost  every  case 
thcv  ascertain  and  specify  the  proper  rates  in  the  case  by  com- 
parison ;  and  in  many  cases  their  decisions  contain  elaborate  tables 
showing  distances,  rates  per  100  lbs.  or  per  ton,  earnings  per  car, 
per  car  mile,  and  per  ton  mile.  The  reason  of  this  is  that  of 
necessity,  because  it  is  practically  impossible  to  ascertain  the 
exact  right  rate.  Beale  &  W.  §  918.  Dr.  Bipley,  at  page  101 
of  his  book  heretofore  quoted  from,  says  the  process  of  construct- 
ing a  freight  or  passenger  tariff  "must  be  tentative  and  experi- 
mental. Little  can  be  calculated  in  advance.  Tariffs  are  not 
made  out  of  hand ;  they  grow.  Not  until  a  rate  has  been  put  into 
effect,  can  its  results  be  known." 

Jackman  and  Salt  in  their  late  work  styled  Freight  Bates  and 
Classifications,  on  page  23,  say  that,  in  the  framing  of  a  freight 
tariff,  "the  tariff  maker  is  groping  in  the  dark,  as  it  were.  There 
is  no  fixed  basis  to  start  on;  there  is  no  common  initial  point 
from  which  charges  may  be  framed  on  an  ascending  or  descend- 
ing scale."  On  page  37,  in  commenting  on  the  question  of  what 
is  a  reasonable  rate,  they  say  that  this  question  has  puzzled  and 
mystified  the  most  expert  of  experts.  Members  of  the  Inter- 
state Commerce  Commission  confess  their  inability  to  answer  it 
satisfactorily,  "No  rule  is  given  on  which  to  predicate  such  a 
rate;  nothing  on  which  to  frame  an  opinion  as  to  the  essentials 
of  such  a  rate.  Everything  is  left  to  the  judgment  of  the  indi- 
viduals composing  the  Commission."  On  page  48,  after  stating 
what  railway  men  generally  contend  to  be  a  reasonable  rate,  they 
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declare  that  "none  of  these  men,  however,  has  ever  been  able  to 
satisfy  himself  as  to  the  actual  cost  of  moving  traffic.  At  one 
time  tiie  traffic  manager  of  a  large  railroad,  who  was  before  a 
State  Railway  Commission  as  a  witness,  was  asked  on  what  basis 
he  made  rate ;  how  he  knew  what  to  charge  for  a  stated  service, 
and  replied:  'I  guessed  it.'  He  was  laughed  at  by  the  wise 
men  of  the  Commission,  but  it  was  the  only  fair  answer  a  truth- 
ful, accurate  man  could  make.  There  is  no  way  of  ascertaining 
in  advance  the  cost  of  moving  a  given  tonnage  a  given  distance." 

[d]  The  question  of  a  two-line  haul  is  brought  up  in  this  case. 
Complainants  do  not  object  to  increase  in  rates  for  that  reason. 
Indeed,  Mr.  Greer  testified  that  he  had  proposed  rates  higher 
than  they  ought  to  be,  in  order  to  take  care  of  the  M.  &  K.  in  its 
contract  of  prorating  with  the  B.  &  O.  The  position  of  the  latter 
is  also  clear,  Mr.  Lewis  says :  ^^Eeference  has  been  made  to  the 
basis  for  divisions  between  the  carriers,  which,  I  submit,  has  no 
bearing  either  directly  or  indirectly  here,  and  is  of  no  interest  to 
the  shipping  people,  their  interest  being  as  to  the  gross  amount 
they  pay  regardless  of  what  proportion  thereof  goes  to  the  dif- 
ferent carriers.'^ 

As  to  the  interest  of  the  shipper,  Mr.  Lewis  is  correct 

[7,  8]  On  page  55  of  the  transcript  he  says,  as  justifying  cer- 
tain rates  proposed  by  him :  "Considering  the  two-line  service, 
we  feel  that  the  rates  proposed  are  as  low  as  is  justifiable."  In 
his  brief  (p.  2)  the  attorney  for  the  B.  &  O.  says,  in  justification 
of  the  rates  proposed  by  his  clients,  *Hhat  a  two-line  haul  is  of 
itself  sufficient  reason  for  a  higher  rate  than  a  one-line  haul. 
Again  (p.  4)  he  says  that  "it  is  self-evident  that  the  rates  for  a 
two-line  haul  should  be  higher  than  the  rates  for  a  one-line  haul." 
But  on  p.  10  of  his  brief  he  says  that  "Mr.  Lewis  testifies  (ev. 
pp.  63,  64,  and  65)  that  the  complainants  are  treated  the  same 
as  if  Greer  was  on  the  Baltimore  &  Ohio,  which  seems  to  us 
more  than  fair  under  all  the  circumstances."  We  do  not  find 
that  Mr.  Lewis  so  testified.  If  the  Greer  company  were  treated 
as  if  located  on  the  B.  &  0.  line,  there  would  be  no  question  of  a 
two-line  hauL 

Section  8  of  chapter  9  of  the  Acts  of  1913  provides : 

.  "All  common  carriers  subject  to  the  provisions  of  this  act 

shall,  according  to  their  respective  powers,  afford  all  reasonable, 
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proper,  and  equal  facilities  for  the  intarcliaxige  of  traffic  between 
their  respective  lines,  and  for  the  receiving,  forwarding,  and  d^ 
livering  of  passeng^s  and  property  to  and  from  their  several 
lines,  and  those  connecting  therewitii,  and  shall  not  discriminate 
in  their  rates  and  charges  or  methods  or  manner  of  service  be- 
tween such  connecting  lines ;  but  this  shall  not  be  construed  as 
requiring  any  such  common  carrier  to  give  the  use  of  its  tracks 
or  terminal  facilities  to  another  carrier  engaged  in  a  like  business. 

^'Trunk  lines,  or  princapal  railroads,  shall,  in  tiie  distribu- 
tion of  cars  and  the  furnishing  of  facilities,'  treat  industries  and 
shippers  located  on  and  tributary  to  lateral,  industrial,  or  tap 
lines,  as  if  they  were  located  directly  on  the  track  of  the  trunk 
lines  or  principal  railroads,  and  not  discriminate  between  such 
industries  and  shippers  and  those  which  may  be  located  in  direct 
proximity  to  their  own  tracks;  And  trunk  lines  or  principal 
railroads  diall  allow  and  pay  to  the  lateral,  industrial,  or  tap 
lines  a  reasonable  and  equitable  arbitrary  or  portion  of  the  rate, 
consistent  with  the  service  rendered,  giving  due  consideration 
to  the  fact  that  such  lateral,  industrial,  or  tap  line  originates  and 
assembles  the  freight.  B!at  nothing  out  of  the  mainline  rate  shall 
be  allowed  the  shipper  or  owner  for  the  use  of  what  may  be 
termed  ^plant  facilities/ '' 

This  is  a  very  significant  provision.  Some  years  ago  the  situsr 
tion  in  this  state,  and  perhaps  elsewhere,  was  that  if  men  invested 
money  in  building  short  lines  to  trunk  Unes  (and  they  must 
come  to  the  trunk  lines  of  course)  and  any  such  enterprise  proved 
profitable,  they  often  had  to  sell  out  to  the  trunk  line  at  such  price 
as  it  pleased  to  pay  them,  or  be  "squeezed''  out  by  excessive 
rates,  denial  of  facilities,  etc.,  by  the  trunk  line.  If  the  enter- 
prise proved  unremunerative,  they  were  left  to  pocket  their  loss. 
The  development  of  the  state  was  thereby  much  retarded^  for 
capitalists  would  not  invest  their  money  in  such  enterprises 
under  such  hazards.  Furthermore,  manufactories  and  other  en- 
terprises located  on  such  short  lines  were  often  denied  cars  and 
and  other  facilities,  discriminated  against  in  rates,  and  thereby 
closed  up  permanently,  or  greatly  handicapped. 

While  we  do  not  hold  in  this  case  that  the  M.  &  E.  is  such  a 
line  as  may  demand  "a  reasonable  and  equitable  arbitrary  or 
portion  of  the  rate,"  for  originating  and  assembling  freight: for 

P.U.R.1916D. 


396  WEST  VIRGINIA  PUBLIC  BBRVICS  COMMISSION. 

the  B.  &  O.,  yet  as  this  section  is  declarative  of  the  public  policy 
of  the  state  in  a  matter  almost  vital  to  its  welfare,  we  feel  that 
we  ought  to  respond  to  its  spirit  and  purpose.  The  rate  for  a 
two-line  haul,  which  is  charged  an  industry  situated,  as  the  Greer 
company  is,  on  a  short-line  feeder  to  a  trunk  line,  ought  to  be 
very  reasonable  indeed.  If  this  policy  is  not  observed,  indus- 
tries on  such  short'  lines  will  not  be  started  up,  and  if  started  will 
not  prosper,  and  may  have  to  go  out  of  business.  Nor  is  the 
provision  of  our  law  that  the  trunk  line  shall  pay  to  the  feeder 
line  a  "reasonable  and  equitable  portion  of  the  rate''  contrary  to 
good  morals,  nor  does  it  contravene  the  constitutional  provision 
that  property  shall  not  be  taken  without  just  compensation ;  for 
the  development  of  the  territory  adjacent  to  any  trunk  line,  the 
originating,  assembling,  and  delivering  of  freight  and  passen- 
gers is  a  valuable  consideration  to  it. 

In  fixing  the  rates  we  have  considered  the  two-line  haul,  and 
not  denied  it 

The  Interstate  Commerce  Commission  says,  in  Weatherford 
Chamber  of  Commerce  v.  Missouri  E.  &  T.  K  Co.  31  Inters. 
Com.  Kep.  666:  "This  Commission  has  frequently  held  that 
the  increased  cost  of  service  incident  to  a  two-line  haul  may 
justify  a  rate  somewhat  higher  than  would  be  permitted  were 
the  traffic  moved  by  a  single  line.  This  is  particularly  true 
where  the  haul  is  a  short  one  and  the  cost  occasioned  by  switching 
from  one  line  to  another  is  spread  over  only  a  few  miles." 

In  Omaha  Grain  Exch.  v.  Missouri  P.  R.  Co.  30  Inters.  Com. 
Bep.  576,  the  Commission  says  that  '*it  has  not  been  disposed  to 
consider  the  necessity  for  such  higher  rate  as  controlling  in  llie 
matter  of  long  distance  hauls." 

In  the  case  of  Sheridan  Chamber  of  Commerce  v.  Chicago, 
B.  &  Q.  R.  Co.  26  Inters.  Com.  Rep.  638,  the  Commission  says: 
"We  have  upon  various  occasions  recognized  that  it  is  just  and 
reasonable  for  two  or  more  independent  roads,  not  parts  of  the 
same  system,  making  up  a  through  line,  to  charge  a  little  more 
for  the  through  transportation  than  would  be  deemed  reasonable 
for  the  transportation  if  performed  wholly  by  a  single  road." 

The  case  of  Hughes  Creek  Coal  Co.  v.  Kanawha  &  M.  R.  Co. 
31  Inters.  Com.  Rep.  10  (1914),  is  in  point  and  also  interesting, 
because  near  home. 
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Tbifl  is  a  rehearing  granted  the  Chesapeake  &  Ohio  Bailwaj 
CompaBj,  the  principal  defendant^  for  the  purpose  of  rearguing 
the  case  decided  by  the  Conunission  March  9,  1914.  The  sub- 
stance of  the  decision  in  the  original  case  as  stated  by  the  Com- 
mission was  as  follows:  "The  substance  of  the  Commission's 
original  decision  was  this.  It  appeared  that  the  Kanawha  & 
Michigan  and  the  Chesapeake  &  Ohio  operating  in  the  Kanawha 
district,  parallel  each  other  for  a  distance  of  about  50  miles  on 
opposite  sides  of  the  Kanawha  river,  with  a  junction  at  Gauley, 
West  Virginia.  Complainants  are  coal  companies  situated  on 
the  Kanawha  &  Michigan  who  were  petitioning  for  an  outlet  to 
markets  east  and  southeast  of  them.  At  the  time  of  the  petition, 
to  reach  these  destinations  they  were  compelled  to  pay  the  sum 
of  the  Kanawha  &  Michigan's  local  of  40  cents  to  Gauley  and 
the  Chesapeake  &  Ohio's  local' from  Gauley  beyond,  which,  in 
the  case  of  Richmond,  Virginia,  ior  escatmplc^  is  $1.50,  resulting 
in  a  total  combination  rate  to  Bichmond  of  $1.90.  The  rate  from 
Chesapeake  &  Ohio  mines  to  Richmond  is  $1.60.  Complainants 
contended  that  this  30-cent  differential  against  them  practically 
closed  these  markets,  and  they  accordingly  requested  the  Com- 
mission to  establish  through  routes  and  joint  rates  from  the 
Kanawha  &  Michigan  stations  to  the  eaaterii  and  southeastern 
destinations  in  question,  asking  that  as  reasonable  rates  for  such 
through  routes  the  Conamission  prescribe  the  rates  applied  to 
these  destinations  by  the  Chesapeate  &  Ohio  for  the  movement 
from  its  own  mines  over  its  own  line.  The  Commission  decreed 
the  establishing  of  the  through  routes,  and  held  that  the  Chesa- 
peake &  Ohio  rates  would  be  reasonable  rates  to  apply  to  the 
through  routes  composed  of  the  two  roads,  the  Kanawha  &  Michi- 
gan to  Gauley  and  the  Chesapeake  &  Ohio  beyond." 

On  reargument  the  C.  &  O.  claimed  that  its  rates  to  Richmond 
were  so  low  that  it  could  not  afford  to  divide  them  with  another 
line;  that  it  was  required  to  perform  the  same  service  as  that 
from  its  own  mines  and  share  the  revenue  for  this  service  with 
another  road.  On  this  point  the  Commission  said :  "The  facts 
are  that  while  in  the  case  of  the  proposed  through  routes  the 
Chesapeake  &  Ohio  will  receive  only  a  portion  of,  for  example, 
the  $1.60  rate  to  Richmond,  in  return  for  this  compensation  it 
is 'asked  to  perform  only  a  poprtion  of  the  service  corresponding 
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to  the  full  $1.60  rate.  In  the  case  of  the  joint  as  contrasted 
with  the  single  rate,  instead  of  assembling  the  coal  from  the 
mines  and  hauling  it  through  Gauley  to  destination,  it  would 
only  have  to  furnish  transportation  from  Qauley  beyond;  the 
Eanawha  &  Michigan  in  the  case  of  the  joint  rate  would  assemble 
the  coal  and  haul  it  to  the  junction  at  Gauley.  The  substance 
of  the  whole  question  at  issue  would  seem  to  be  largely  presented 
in  these  two  questions,  which  were  asked  counsel  during  the  argu- 
ment: ^On  the  coal  from  the  E^u:iawha  mines  that  the  Kanawha 
&  Michigan  would  put  into  Gauley,  the  Chesapeake  &  Ohio  would 
not  have  to  do  the  work  of  assembling  or  hauling  to  Gauley,  and 
there  is  a  saving  in  that,  is  there  not  V  ^s  there  any  evidence 
to  show  that,  on  the  business  which  the  Chesapeake  &  Ohio  would 
get  in  this  manner  from  the  Kanawha  &  Michigan,  they  would 
earn  substantially  less  than  on  the  business  on  their  own  line?'  '* 

The  Commission  held  as  follows: 

^Tlenewed  examination  of  this  matter  has  not  made  it  entirely 
clear  that  the  through  routes  would  in  all  cases  necessitate  an 
extra  switching  movement  which  would  not  be  required  in  the 
case  of  the  single  movement  over  the  Chesapeake  &  Ohio  from 
its  own  mines.  On  the  ground,  however,  that  as  a  general  rule 
there  would  be  this  additional  expense,  taken  in  connection  with 
the  consideration  of  the  two  as  against  the  one-line  haul,  we  are 
of  opinion,  upon  reconsideration  of  the  case,  that  there  may  prop- 
erly be  a  slight  difference  between  tiie  rates  applicable  to  the 
through  routes  and  to  the  single  movement  on  the  Chesapeake  & 
Ohio.     This  difference  diould  not  exceed  5  cents  per  ton. 

"We  will  accordingly  enter  an  order  directing  the  establish- 
ing of  the  through  routes  originally  decreed,  and  requiring  that 
the  rates  applicable  to  these  through  routes  shall  not  exceed  by 
more  than  6  cents  per  ton,  the  rates  applying  to  the  destinations 
in  question  for  shipments  from  the  mines  on  the  Chesapeake  & 
Ohio." 

Other  comparatively  late  Interstate  Commerce  Commission 
cases,  in  which  increase  was  allowed  for  more  than  a  one-line 
haul,  are:  Railroad  Commission  v.  St.  Louis  Southwestern  R. 
Co.  34  Inters.  Com.  Rep.  472 ;  Re  Fourth  Section  Violations  in 
Southeast,  30  Inters.  Com.  Rep.  153;  Oklahoma  Cottonseed 
Crushers  Asso.  v.  Missouri,  K.  &  T.  R.  Co.  35  Inters.  Com.  Rep. 

P.U.R.1916D. 


OBBER  r.  BALTIMORE  4  0.  R.  CO.  301 

M;  Be  Inveetigatioii  of  Alleged  Unreasonable  Bates  on  Meats, 
22  Inters.  Com.  Eep.  166. 

As  respects  the  oomplainailts'  allegations  that  it  cost  them  more 
to  quarry  their  lime  than  it  does  their  competitors^  and  that  the 
Oreer  manufactured  lime  is  somewhat  inferior  in  quality  to  that 
of  some  of  their  competitors^  and  t);iat  these  facts  should  be  con- 
sidered in  making  the  rates,  and  the  contention  of  the  B.  &  0. 
that  these  facts  cannot  be  properly  considered  or  allowed  to 
inflaenoe  the  rates,  it  is  sufficient  to  say  that  we  have  not  taken 
these  matters  into  consideratioiu  in  making  the  rates  that  we 
have  prescribed  in  this  case. 

The  crushed  lime  is  used  for  ballast,  concrete  work,  and  road 
material  It  is  a  low  grade  freight,  loads  heavily,  is  hauled  in 
bulk  and  in  open  cars.  The  price  at  the  quarry  is  from  65  to 
90  cents  per  ton.  The  pulverized  and  burnt  or  agricultural  lime 
are  used  by  farmen  for  fertilizer.  Both  are  low  grade  freight. 
The  pulverized  is  worth  at  the  quarry  from  $1.25  to  $1.50  per 
ton.  It  loads  heavily,  may  be  shipped  in  bulk  in  open  cars. 
The  burnt  lime  is  worth  $4  to  $4.50  per  ton  at  the  quarry.  It 
is  shipped  in  bags,  must  be  kept  dry,  is  lighter  in  bulk  than  the 
other  two  commodities,  as  the  lime  loses  considerable  of  its  weight 
in  the  process  of  burning.  Owing  to  its  caustic  qualities  it  is 
more  difficult  to  handle.  Based  on  value  the  rate  for  hauling 
the  pulverized  lime  would  be  slightly  greater  than  for  the 
crushed.  Based  on  value,  the  risk  in  hauling,  and  the  cost  of 
handling,  the  rate  for  the  burnt  lime  would  be  greater  than  for 
the  pulverized. 

[9]  The  uses. to  which  these  products  are  put  are  of  great 
importance  to  the  public.  Bead  making,  in  which  the  crushed 
lime  is  used,  and  fertilizing  our  farms,  for  which  the  other  two 
products  are  made  use  of,  are  of  the.  highest  benefit  to  society. 
Perhaps  no  enterprises  reap  more  of  the  benefits  that  come  from 
good  roads  and  improved  farms  than  do  the  railroads ;  and  their 
recognition  of  this  fact  has  been  generous,  in  often  hauling  road 
material  and  the  like  at  reduced  rates  or  for  nothing,  and  in 
direct  encouragement  by  reduced  and  free  transportation  to  the 
movement  for  more  and  better  farming.  It  is  therefore  pro- 
motive of  the  general  welfare,  that  the  prices  of  these  products 
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be  made  as  low  as  they  reasonably  can  be,  in  order  that  their 
use  may  be  as  widespread  as  possible. 

After  thorough  consideration  of  the  evidence  and  oomparison 
of  the  rates  from  Martinsburg,  Dnnbar,  and  Keyser  and  the 
rates  proposed  by  the  Greer  company  and  the  B.  &  O.,  from 
Greer,  in  table  No.  1 ;  also  the  comparisons  made  by  Mr.  Greer 
and  Mr.  Lewis  in  their  testimony,  and  by  the  able  attorneys  in 
their  briefs,  and  examination  and  consideration  of  the  large 
number  of  cases  and  other  authority  cited  in  their  briefs,  the 
Conmiission  is  of  the  opinion  and  finds  that  the  defendant,  the 
Baltimore  &  Ohio  Railroad  company,  failed  and  refused  to  estab- 
lish and  maintain  just  and  reasonable  rates  of  freight  for  the 
haulage  from  Greer  of  the  said  three  classes  of  limestone  prod- 
ucts, namely,  crushed,  pulverized,  and  burnt  or  agricultural  lime, 
to  the  points  named  in  complainants'  petition,  and  that  the  rates 
proposed  by  said  defendant  therefore  are  unjustly  discriminatory 
as  to  the  complainants.  The  Commission  further  finds  that  the 
foUowing  rates  are  just  and  reasonable  for  the  haulage  of  crushed, 
pulverized,  and  burnt  lime  from  Greer  to  the  points  named,  to 
wit: 

Table  No.  2. — Showing  the  Rates  Preseribed  in  Cents  per  Ton  for  Hauling 
Crushed,  Pulverized,  and  Burnt  Limestone  in  Carfoads  from  Greer,  on 
the  Morgantown  k  Eingwood  Railroad,  to  the  Following  Named  Places 
on  the  Lines  of  Railroad  of  the  Baltimore  k  Ohio  Railr<MLd,  in  the  State 
of  West  Virginia. 


Greer  to- 

Distance 

from  Greer. 

MUes, 

Crushed 
Lime. 
Genu. 

Pulverized 
Lime. 
Cents, 

Utility  Siding 

Russell  Siding  

Star  City 

11 

11 

13 

16 

31 

36 

50 

51 

58 

68 

81 

95 

108 

120 

149 

184 

213 

228 

2T0 

217 

208 

53 

53 

53 

53 

60 

60 

63 

63 

65 

80 

80 

83 

100 

106 

112 

120 

138 

138 

138 

180 

160 

53 
63 
63 
63 

63 
63 
65 

65 
65 

80 
105 
105 
105 
110 
115 
130 
145 
145 
158 
185 
180 

62 
62 
70 

Van  Vorhis 

79 

Rivesyille 

79 

Fairmont 

79 

Terra  Alta 

79 

Newbiirg    

79 

Grafton    

79 

Clarksburg    

100 

Salem  

110 

West  Union 

125 

Pennsboro    

131 

Cairo    

131 

Parkersburg   ^,. . 

Ravenswooa 

145 
158 

Mason  Citv 

158 

Pt.  Pleasant 

158 

Huntington « 

198 

Spencer    

210 

Ripley •..; 

205 
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Table  No.  i-^anfimted. 


Greer  to^— 


lAunberport 

Wallace  

Pine  Grove   

New  Martinsyille 

Sietersville 

St.  Marys   

Mannington 

Cameron 

Wheeling 

Philippi   

Belington 

Jane  I^w   

Weston 

Buckhannon    . . . . 

Orlando   

Bnrnarille  

Sutton    

Pickens    

Richwood 


Distance 

Gmahed 

PiiWeriaed 

Burnt 

from  Greer. 

Lime. 

Lime. 

Lime. 

MiU9. 

Cents, 

CenU. 

ChnU. 

78 

80 

90. 

100 

80 

86 

95 

131 

100 

100 

105   . 

131 

127 

100 

106 

131 

137 

100 

105 

131 

lfi4 

105 

110 

145 

64 

80 

80 

100 

sa 

80 

80 

100 

113 

80 

110 

130 

82 

85 

90 

105 

09 

85 

90 

125 

86 

88 

100 

110 

92 

88 

100 

125 

106 

92 

110 

132 

113 

95 

115 

135 

118 

95 

115 

136 

135 

110 

120 

145 

141 

110 

120 

150 

180 

135 

146 

170 

The  said  defendant,  the  Baltimore  &  Ohio  Baiboad  Company, 
will  file  with  the  Commission,  in  the  manner  prescribed  by  law, 
on  or  before  the  29th  day  of  Febmary,  1916,  8<^hedtile  or  sched- 
ules of  rates,  embodying  the  foregoing  rates;  and  it  may  also 
include  just  and  reasonable  rates  on  said  commodities  to  and 
from  other  places  than  those  named  in  the  foregoing  table. 

An  order  will  be  entered  in  accordance  with  the  foregoing  opin- 


ion. 


Northcott,  Chairman,  and  Morgap,  Commiaaionar,  concar. 


Note.«^Kailroad  rates. 

Passenger,  baggage,  and  private  car  rates. 

Florida.— He  Ocklawaha  Valley  K.  Co.  Order  No.  487,  Pile  No. 
2992,  May  24,  1915,  order  prescribing  passenger  rates  at  4  cents  per 
mile;  round-l3*ip  ticket  good  for  fiye  days  exclusive  of  day  of  sale, 
3  cents  per  mile. 

Re  Pelham  &  H.  B,  Co,  Order  No.  515,  Pile  No.  3834,  April  29, 
1916,  order  prescribing  passenger  rates  of  4  cents  per  mile  and 
round-trip  ticket  good  for  five  days,  exclusive  of  day  of  sale,  3  cents 
per  mile. 

IlUncie.—Be  Illinois  C.  R.  Co.  T-119,  Nov.  2,  1916,  order  approv- 
ing rapplement  No.  2  to  tariff  No.  181,  carrying  increases  in  special 
trtiin,  private  or  special  passenger  and  baggage  car  rates. 

Be  Chicago  d;  N.  W.  R.  Co.  No.  3991,  Nov.  11,  1919,  Tariff  No. 
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28-1,  providing  for  special  coach  rates  canceled  where  the  public 
by  the  use  of  commutation  tickets  will  pay  no  higher  charge. 

Re  Chicago,  P.  &  St.  L.  R.  Co.  No.  4047,  Nov.  11,  1915,  order 
vacating  suspension  covering  proposed  advances  in  baggage  rates 
to  tariff  No.  164. 

Re  Toledo,  P.  &  W.  R.  Co.  No.  4059,  Nov.  11,  1915,  order  vacat- 
ing suspension  on  proposed  advance  of  rates  from  15  to  20  cents  per 
mile  for  special  baggage-car  service  in  tariffs  Nos.  4  and  5. 

Re  Grand  Trunk  R.  System,  T-137,  Nov.  24,  1915,  order  approv- 
ing  local  tariff  No.  9,  I.  P.  U.  C.  No.  22,  carrying  increases  in  pas- 
senger fares. 

Re  Bloomington,  D.  &  C.  R.  Co.  T-143,  Dec.  2,  1915,  order  ap- 
proving supplement  No.  4  to  passenger  tariff  6-B,  I.  P.  U.  C.  No, 
10,  carrying  increase  of  round-trip  passenger  fare  between  Kellar 
and  Haros. 

Re  Baltimore  &  0.  S.  R  Co.  No.  4239,  Dec.  16,  1915,  vacation 
of  order  suspending  passenger  fares  and  railroads  ordered  to  pub- 
lish and  file  a  rate  of  $2.42  from  Springfield  to  Marshall  via  Decatur, 
and  $3.10  Jacksonville  to  Marshall  via  Decatur. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-148,  Dec.  16,  1915,  order  approv- 
ing supplement  No.  19  to  tariff  G.  F.  0.  No.  3457-F,  I.  P.  TJ.  C. 
No.  42y  carrying  increase  of  rental  charges  for  the  use  of  private 
cars. 

State  Public  Utilities  Commission  v.  Illinois  C.  R.  Co.  No.  3075, 
March  16,  1916,  order  approving  proposed  advances  in  passenger 
fares  from  Chicago  to  various  points  published  in  supplement  No. 
5  to  interdivieion  passenger  tariff  D-2;  it  appearing  that  the  pro- 
posed advances  were  to  meet  fares  established  by  the  New  York  Cen- 
tral Railroad  Company  between  the  same  points,  and  the  proposed 
advance  was  occasioned  by  transfer  charge  of  25  cents  on  interstate 
route. 

Re  Illinois  C.  R.  Co.  No.  4296,  March  16,  1916,  order  vacating 
suspension  ordea:  covering  proposed  advances  of  passenger  faves  in 
supplement  No.  7  to  interdivision  pass^ger  tariff  D-2. 

State  Public  TTtilities  Commission  v.  Aurora,  E.  &  C.  R.  Co.  No, 
3214,  March  24,  1916,  railroad  ordered  to  continue  the  sale  and 
use  of  54-ride  commutation  tickets  instead  of  substituted  60-ride 
commutation  tickets,  it  appearing  that  60-ride  monthly  tickets  neces- 
sitate a  purchase  of  6  rides  each  month  in  excess  of  the  amount 
deemed  adequate  and  su£Scient;  and  tlie  railroad  having  failed  to 
show  that  decreases  in  the  earnings  were  caused  by  the  insufiSciency 
of  revenues  derived  from  commuters,  it  was  not  justified  in  impos- 
ing the  burden  of  its  losses  upon  the  commutation  businese  alone. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  4609,  April  19,  1916,  order 
vacating  suspension  covering  proposed  advances  of  passenger  faires 
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in  lUiiiois  division,  intrastate  local  juissenger  tariff  No.  7,  I.  P. 
U.  C.  No.  4. 

Be  St.  Louis,  I.  M.  &  S.  R.  Co.  No.  4498,  April  20,  1916,  order 
vacating  snspension  in  rates  stated  in  circular  No.  1915-326,  I.  P. 
U.  C.  No.  2,  covering  proposed  advances  of  charges  for  movement 
of  special  passenger  cars  and  special  baggage  cars. 

Indiana. — ^Re  Indianapolis  &  L.  Traction  Co.  No.  2193,  April  14, 
1916,  order  approving  tariff  I.  R.  G.  No.  P-^11  and  joint  passenger 
rates  therein  set  out. 

Maine. — ^Special  passenger  fares,  effective  for  one  day  only  ap- 
proved upon  less  than  statutory  notice:  Re  Bangor  &  A.  R.  Co. 
R.  R.  No.  118.1,  Dec.  16,  1915;  Re  Bangor  &  A.  R.  Co.  R.  B.  119, 
Dec.  18, 1915;  Re  Bangor  &  A.  R.  Co.  R.  R.  120,  Dec.  23,  1915;  Re 
Bangor  &  A.  R.  Co.  R.  R.  120.1,  Dec.  24,  1915;  Re  Maine  C.  R. 
Co.  R.  R.  125,  Jan.  8,  1916;  Re  Maine  C.  R.  Co.  R.  R.  130.1,  Jan. 
24,  1916;  Re  Bangor  &  A.  R.  Co.  R.  R.  139,  March  3>  1916;  Re 
Bangor  &  A.  R.  Co.  R.  R.  141.1,  March  16,  1916;  Re  Maine  C.  R. 
Co.  R.  R.  141,  March  16,  1916;  Re  Bangor  &  A.  B.  Co.  R.  R.  142, 
March  18,  1916;  Re  Bangor  &  A.  R.  Co.  R.  R.  No.  146,  March  31, 
1916;  Re  Maine  C.  R.  Co.  R.  R.  149,  April  10,  1916;  Re  Maine 
C.  R.  Co.  R.  R.  150,  April  12,  1916. 

Mississippi. — The  Commission  v.  All  Railroads,  No.  4255,  Sept. 
7,  1915,  order  directing  railroads  to  refrain  from  making  a  charge 
for  parkage,  storage,  or  demurrage  on  private  or  special  passenger 
or  baggage  cars  of  theatrical  or  other  amusement  companies  for 
f orty-^ight  hours  after  arrival  at  station,  and  providing  for  a  charge 
of  $1  per  day  thereafter. 

Re  Alabama  &  M.  R..Co.  No.  4802,  Feb.  1,  1916,  order  authoriz- 
ing a  railroad  to  charge  a  passenger  rate  of  4  cents  per  mile  over  its 
main  line  and  branch. 

Nebraska,— Bje  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2624, 
Feb.  2,  1916,  order  approving  passenger  tariff  No.  124-B  and  sup- 
plement No.  1  thereto,  carrying  passenger  rates  of  2  cents  a  mile  to 
and  from  specified  new  stations. 

Re  Chicago,  B.  &  Q.  R.  Go.  Application  No.  2634,  Feb.  II,  1916, 
order  approving  amendment  to  tariff  governing  local  passenger  rates 
between  Sidney  and  Grand  Island  by  establishing  a  rate  not  to 
exceed  2  cente  per  mile  via  0.  B.  &  Q.  mileage  through  Alliance. 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2648,  Feb.  17,  1916, 
order  approving  a  fare  of  72  cents  between  Ithaca  and  Waverly. 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2660,  Feb.  23,  1916, 
order  approving  various  increases  and  decreases  of  passenger  fares 
based  on  the  legal  rate  of  2  cento  per  mile. 

Re  Chicago^  St.  P.  M.  &  0.  R.  Co.  Application  No.  26613,  March 
6,  1916,  order  authorizing  revision  of  local  passenger  fares  betwe^m 
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varioas  points  where  the  legal  rate  of  2  cents  per  mile  is  not  ex- 
ceeded in  any  instance. 

Ee  Union  P.  E,  Co.  Application  No.  E677,  March  13,  1916,  order 
approving  supplement  No.  1  to  U.  P.  local  and  joint  baggage  tariff 
No.  17,  having  special  reference  to  the  definition  of  sample  baggage 
and  to  the  subjects  ^^aggage  of  excess  value''  and  ^^charges  for  re- 
turning baggage  to  stop-over  points.'* 

Ee  Chicago,  B.  &  Q.  E.  Co.  Application  No.  2707,  April  11,  1916, 
order  approving  passenger  fares  in  tariff  124-B  betweeai  Harvard 
and  Table  Eock,  and  between  Arapahoe  and  various  other  points. 

Ee  Western  Passenger  Asso.  Application  No.  2714,  April  15, 1916, 
order  authorizing  railroad  to  cancel  regulations  concerning  advance 
agents  of  amusement  companies. 

New  Jersey. — ^The  fact  that  other  railroad  companies  charge  a  fare 
of  6  cents  for  travel  between  certain  points  does  not  establish  the 
impropriety  of  a  fare  of  10  cents  for  travel  of  4.754  miles.  Wood- 
bridge  Twp.  V.  Public  Service  E.  Co.  April  18,  1916. 

The  mere  fact  that  a  passenger  desired  to  ^avel  a  distance  of  less 
than  1  mile,  or  the  fact  that  other  railroad  companies  charge  a  faro 
of  5  cents  for  travel  between  certain  points,  does  not  establish  im- 
propriety of  a  fare  of  10  cents  for  travel  of  4.754  miles.    Ibid. 

New  York,  Second  District— Re  New  York  C.  B.  Co.  No.  5666, 
Sept.  22,  1915,  amendment  to  passenger  tariff  P.  S.  C.  2  N.  Y.,  L. 
S.  No.  25,  changing  f  (a),  rule  2,  aa  shown  on  page  11,  baggage 
regulations. 

Ee  New  York,  C.  &  St.  L.  R  Co.  No.  5654,  Sept.  22, 1915,  amend- 
ment to  passenger  tariff  P.  S.  C.  2  N.  Y.,  No.  222,  changing  f  (a), 
rule  2,  as  shown  on  page  9,  relative  to  baggage  regulations. 

Ee  New  York,  0.  &  W.  E.  Co.  No.  5663,  Sept.  25,  1915,  amend- 
ment to  passenger  tariff  P.  S.  C.  2  N.  Y.,  No.  78  changiug  \  (a), 
rule,  as  shown  on  page  9,  baggage  regulations. 

Ee  Donald,  Agent,  No.  5683,  Sept.  30,  1915,  order  authorizing 
supplement  No.  3  to  P.  S.  C.  No.  59,  covering  movements  of  special 
passenger  cars  and  canceling  §  No.  8  of  supplement  No.  2  pertain- 
ing thereto. 

Ee  Eutland  E.  Co.  No.  5675,  Oct.  4,  1915,  order  authorizing  sup- 
plement No.  1  to  P.  S.  C.  No.  321,  amending  definition  of  sample 
baggage  as  distinguished  from  baggage  for  personal  use. 

Ee  Practices  of  Eailroad  Co.  Case  No;  5089,  Oct.  13,  1915,  order 
prescribing  form  of  declaration  of  baggage  value  when  exacted  from 
shippers  thereof. 

Ee  Hudson  Valley  E.  Co.  Case  No.  6723,  Nov.  5,  1915,  order  ap- 
proving  a  local  passenger  rate  and  regulation  governing  ihe  sale  and 
use  of  a  commutation  ticket  book  containing  forty  coupons  each  of 
face  value  30  cents,  between  Olens  Falls,  N.  Y.,  and  Wilton,  N.  Y^ 
a:t  price  of  $10, 
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Be  New  York,  0.  &  W.  B.  Co.  No.  5739,  Nov.  23,  1915,  amend- 
ment canceling  charge  of  15  cents  for  transfer  of  baggage  at  TJtica 
from  its  station  to  the  New  York  Central  Railroad  Company's  sta- 
tion. 

Be  Delaware,  L.  &  W.  R.  Co.  No.  6740,  Nov.  24,  1915,  amend- 
ment canceling  charge  of  15  cents  for  transfer  of  baggage  at  Utica 
to  the  New  York  Central  or  West  Shore  Railroad  stations. 

Be  New  York  C.  B.  Co.  No.  5766,  Dec.  18,  1915,  order  approving 
supplement  No.  8  to  P.  S.  C.  No.  L.  8,  for  the  pnrpose  of  correcting 
error  in  supplement  No.  7. 

Be  International  R.  Co.  No.  5826,  Feb.  10,  1916,  order  approving 
supplement  No.  1  to  P.  S.  C,  No.  150,  eliminating  "special  rates" 
and  substituting  therefor,  "ten  tickets,  each  good  for  one  ride  be- 
tween the  hours  of  5  and  7  a.  m.,  and  5  and  7  p,  m.,  between  points 
in  North  Tonawanda,  N.  Y.,  ten  single  toips,  thirty  (30)  cents.'* 

Re  Buffalo,  L.  &  R.  R.  Co.  No.  5841,  Feb.  18,  1916,  order  approv- 
ing P.  S.  C.  No.  226,  establishing  a  local  and  joint  passenger  t&riS. 

Re  Buffalo,  L.  &  R.  R.  Co.  No.  5872,  March  16,  1916,  order  ap- 
proving supplement  No.  1  to  P.  S.  C.  No.  226,  for  the  purpose  of 
reducing  the  one-way  cash  fare  between  stop  4  and  Rochester,  N.  Y., 
from  15  cents  to  10  cents. 

Re  Lowville  &  B.  River  R.  Co.  No.  5878,  March  22,  1916,  order 
approving  P.  S.  C.  No.  46,  reducing  one-way  passenger  fare  between 
New  Bremen  and  Beaver  Falls  and  establishing  round-trip  fares 
between  various  points. 

Pennsylvania.-^Comhined  Committee  of  United  Business  Men*s 
Abso.  v.  Pennsylvania  R.  Co.  Complaint  Docket  No.  315,  May  20, 
1915,  petition  for  rehearing  of  order  of  Dec.  12, 1914,  denied.  Order 
modified  by  directing  the  railroad  companies  to  make  100-trip  indivi- 
dual commutation  tickets  valid  for  a  period  of  twelve  months  from 
date  of  issue  as  a  substitute  for  round-trip  tickets  and  one-way  tickets 
now  good  in  either  direction  between  designated  stations  in  the 
vicinity  of  Philadelphia.    Rehearing  denied  Jime  16,  1915. 

South  Dakota.— Re  Chicago,  B.  &  Q.  R.  Co.  Order  No.  F-91,  April 
24,  1916,  order  of  September  20,  1907,  establishing  a  maximum 
passenger  rate  of  2^  cents  per  mile,  modified  so  as  to  permit  a  maxi* 
mum  rate  for  intrastate  transportation  of  passengers  not  to  exceed 
3  cents  per  mile.  A  similar  order  was  rendered  in  Re  Minneapolis 
&  St.  L.  R.  Co.  Order  F-103,  April  24,  1916.  These  orders  were 
made  upon  the  decision  of  the  United  States  Supreme  Court  in  tlie 
Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  IT.  S.  352,  57 
L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct  Bep.  729,  Ann.  Cas. 
1916A,  18. 

Texas,— B,e  K.  C.  M.  &  0.  R.  Co.  Application  No.  26,  Cor.  Author- 
ity No.  13,  Feb.  le,  1916,  order  approving  regulation  regarding 
''small  circus  and  show  outfits  (except  theatrical),  m^rry*go-rou9d4 
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or  steam  or  power  ridmg  galleries/'  and  establishing  rates  for  ilie 
same  by  regulating  train  service  either  when  ears  are  ftinuahed  by 
shippers  or  by  carriers ;  all  passengers  to  pay  l^al  passenger  rate ;  no 
stop-orers  allowed  except  on  payment  of  rates  named  for  each  hauL 
Wyoming.S/d  Union  P.  E.  Co.  No.  11,  Dec.  24,  1915,  order 
authorizing  rate  notice  similar  to  rate  notice  B-3363,  issued  Feb.  20, 
1915,  relative  to  the  issuance  and  honoring  of  Trans-Missouri  2,000- 
coupon  iudividual  tickets  between  certaia  staticms  in  Wyoming. 

Commodity  and  class  rates. 

Arizona,— 'Re  Santa  Pe  E.  Co.  Docket  No.  ^96,  Dec.  30,  1915, 
order  amending  item  No.  10-B,  §  B,  of  circular  2063-B,  A.  C.  C. 
No.  39,  relating  to  the  free  transportation  of  exhibits  consigned  to 
the  state  fair  so  as  to  exclude  shipments  of  race  horses,  sulkies,  and 
appurtenances  handled  for  profit. 

Ee  El  Paso  &  S.  W.  System,  Docket  No.  296,  Subs.  1,  2,  and  3, 
Dec.  30, 1916,  order  approving  amendment  to  Arizona  Eastern  Bail- 
load  Company,  Tariff  No.  21  A.  C.  C.  No.  8,  Southern  Pacific  Com- 
pany Circxdar  229-A,  I.  C.  C.  3358,  El  Paso  and  Southwestern  Tariff 
No.  633-B,  A.  C.  C.  No.  92,  to  provide  for  free  rates  upon  fair 
exhibits. 

Be  Classification  of  "Side-Show  Outfits,'*  General  Order  No.  48, 
Docket  No.  315,  Feb.  24,  1916,  order  holding  that  Pacific  Freight 
Tariff  Bureau  Exception  Sheet  1-D,  A.  C.  C.  No.  79,  Item  No. 
550-A,  describing  and  classifjring  side-show  outfits,  does  not  apply 
to  Campbell's  United  Shows,  and  authorizing  railroads  to  name  rea- 
sonable rates  for  its  transportation,  and  to  enter  into  contract  similar 
to  contracts  with  other  show  owners  wherein  releases  and  conditions 
are  provided. 

Re  Arizona  Southern  B.  Co.  Docket  No.  333,  April  10,  1916,  rail- 
road authorized  to  reissue  its  local  freight  tariff  No.  6  except  that 
various  class  rates  shall  be  established  in  accordance  with  the  modi- 
fications suggested  and  agreed  upon. 

Arhansas. — Ee  Western  Classification  Committee,  Pile  HMG- 
W-33,  Order  No.  B-118,  Oct.  5,  1915,  approval  of  supplements  10, 
11,  and  12  of  Western  Classification  No.  53. 

Order  No.  B-117,  File  HMG-M-4,  Nov.  6,  1915,  order  modifying 
item  No.  1000  of  standard  freight  distance  tariff  No.  5. 

Order  No.  B-115,  Pile  HMG-P-24,  Nov.  5,  1915,  order  amend- 
ing item  820  of  standard  freight  distance  tariff  No.  5  to  permit  load- 
ing in  carload  shipments  all  commodities  described  in  item  785. 

Ee  Owasso  Mfg.  Co.  Pile  HMG-0-9,  Order  No.  B-114,  Nov.  5, 
1915,  order  modifying  section  J  of  item  1000  standard  freight  dis- 
tance tariff  No.  5. 

Be  Commodity  Oroup  Description,  iile  HHG-S-18,  Ordor  No. 
B-130,  Mardh  4,  1916,  order  amending  item  No.  740  of  standard 
P.U.R.1916D. 
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freight  distance  tariff  No«  5,  proTidmg  for  minimnm  weight  bused 
«n  length  or  dimeoaioBfi  of  oars  ordered  for  live  stock. 

Be  ApplicaticHi  of  Western  Classification  Committee,  File  HMGk 
W-33,  Order  No.  B-129,  March  4,  1916,  order  approving  supple- 
ments 14, 15,  and  16  of  Western  Clasfiification  No.  58. 

Re  Interpretation  of  Order  B-111,  Kle  HMG-M-IO,  Order  No. 
B-131,  March  4,  1916,  order  modifying  Order  No.  B-111  so  far  as 
three  or  more  line  movements  are  concerned  where  the  St.  Louis 
ft  San  Francisco  Bailroad  Company  is  an  intermediate  carrier. 

California.— Be  Atchison,  P.  &  S.  P.  B.  Co.  Decision  No.  2850, 
Application  No.  1749,  October  29,  1915,  proposed  local  and  joint 
tariff  No.  8243-A,  D.  B.  B.  No.  302,  held  to  carry  an  nnreasonable 
increase  in  rates  upon  grain  from  branch  lines  between  Santiago 
and  Los  Angeles. 

Hardy  v.  Atchison,  T.  &  S.  F.  B.  Co.  Decision  No.  2866,  Case 
No.  805,  Nov.  8,  1915,  the  California  Commission  held  that  a  com- 
modity rate  of  15  cents  per  100  pomids  on  fresh  meats  and  packing- 
house products  from  Los  Angeles  to  San  Diego  was  not  nndnly  low 
of  itself  or  by  comparison  with  the  rates  on  live  stock. 

Modento  &  £.  Traction  Co.  Decision  No.  2874,  Application  No. 
1775,  Nov.  5,  1915,  railroad  operating  between  Modento  and  Em- 
pire authorized  to  increase  its  commodity  rates  so  as  to  reduce  its 
operating  deficits  by  approximately  $1,000  a  year. 

Be  Gomph,  Decision  No.  2956,  Application  No.  1807,  Dec.  4, 
1915,  order  approving  amendment  to  rule  9-A  of  Pacific  freight  tariff 
bureaa^s  drenkr  No.  2-B.  C.  B.  C.  No.  107,  and  Corresponding 
rules  of  individual  carrier's  publications  covering  "Valuations  of  Live 
Stock.'' 

Be  Southern  P.  Co.  Decision.  No,  3159,  Application  No.  1878, 
March  14,  1916,  application  of  railroad  for  permission  to  increase 
rates  for  refrigeration  service  from  South  San  Francisco,  to  cover 
the  cost  of  transporting  the  weight  of  ice  in  bunkers  furnished  by 
shipper,  the  cost  of  repairs  to  bunkers,  and  the  supervision  connected 
witii  the  shipments  moving  under  refrigeration,  and  for  the  purpose 
of  placing  packing-house  traffic  on  a  uniforin  basis  and  removing 
discrimination,  was  denied;  it  appearing  that  the  special  rates  to 
South  San  Francisco  were  established  because  the  railroad  had  no 
icing  facilities  at  South  San  Francisco,  and  special  arrangement  was 
made  to  avoid  the  loading  of  ice  at  other  points  for  use  at  South 
San  Francisco  or  of  maintaining  an  ice  supply  therein,  and  that 
when  such  rates  were  established  consideration  was  given  to  all  ele- 
u.eiit8,  and  there  was  no  change  in  the  situation  sufficient  to  war- 
rant a  change  in  rates  not  justified  by  any  new  service.  The  Com- 
mission further  held  that  under  the  circumstances  a  special  rate  to 
South  San  Francisco  did  not  constitute  a  discrimination  as  against 
charires  on.  like  commodities  from  other  polHts,  since  the  rates  from 
P.U.R.1916D. 
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other  pointB  are  based  on  serricea  rendered,  and  raftes^  iiierefore,  were 
established  witii  the  understanding  that  the  refrigeration  service 
was  in  addition  thereto,  whether  the  icing  was  performed  bv  the 
carrier  or  by  the  shipper,  and  the  carriers,  having  facilities  for 
refrigeration  at  other  points,  have  performed  that  service  and  re- 
ceived a  rate  based  upon  that  fact,  which  servioe  is  not  rendered  to 
the  industry  at  South  San  Francisco. 

Re  Napa  Transp.  Co.  Application  No.  1661,  Be  San  Francisco, 
M.  &  C.  R.  Co.  Application  No.  1743,  and  Re  Southern  P.  Co.  Ap- 
plication No.  1744,  consolidated  in  Decision  No.  3172,  March  20, 
1916,  steamship  company  authorized  to  put  into  effect  an  increased 
schedules  of  rates,  and  railroad  authorized  to  put  into  effect  com- 
modity and  class  rates  specified  by  the  Commission. 

Colorado. — Re  Coal  Rate  from  Canon  City  to  Cripple  Creek, 
Investigation  and  Suspension  Docket  No.  4,  April  22,  1916,  sus- 
pension of  advance  in  rates  on  coal  from  Canon  City  to  Cripple 
Creek  from  $2.50  to  $3  per  ton  on  lump  coed  and  corresponding 
increases  on  other  classes. 

Grand  Junction  Min.  &  Fuel  Co.  v.  Colorado  Midland  R.  Co. 
Case  No.  43,  April  22,  1916,  carload  rates  per  net  ton  of  $3  for 
lump  coal,  $2.90  for  nut  coal,  and  $2.65  per  net  ton  for  slack  coal 
from  the  Palisade-Cameo  district  on  the  Colorado  Midland  Railway 
to  all  points  on  the  Midland  Terminal  Railway  from  Divide  to  and 
mcluding  Cripple  Creek. 

Greeley  Gas  &  Fuel  Co.  v.  Colorado  &  S.  B.  Co.  Case  No.  26, 
Dec.  20,  1915,  complaint  that  rates  upon  coal  from  the  Trinidad 
district  to  Greeley  were  exorbitant,  excessive,  discriminative,  and 
unfair,  dismissed;  the  Commission  holding  that  a  freight  rate  sub- 
stantially in  line  with  approved  rates  and  lower  than  the  average 
rate  for  the  entire  state  will  not  be  reduced  merely  because  rates 
between  the  same  points  by  a  longer  route  over  the  rails  of  the  initial 
carrier  were  the  same  as  for  a  shorter  haul  by  way  of  a  connecting 
railroad,  or  because  certain  rates  to  a  highly  competitive  territory 
were  lower,  or  because  certain  blanket  interstate  rates  on  other  lines 
were  lower  per  ton  mile. 

Florida.— "Re  Florida  East  Coast  R.  Co.  Order  No.  477,  File  No. 
3717,  March  18,  1915,  order  directing  railroad  to  cease  unjust  dis- 
crimination against  East  Palatka  and  to  put  into  effect  freight  rates 
from  Jacksonville  to  East  Palatka  which  shall  be  the  same  as  freight 
rates  from  Jacksonville  to  San  Mateo. 

Re  Changes  in  Classification  No.  4,  Order  No.  478,  File  No. 
1573-M-I,  April  1,  1916,  order  adopting  supplement  No.  1  to  classi- 
fication No.  4  of  the  Railroad  Commission  of  tiie  State  of  Florida 
to  be  applied  to  all  railroads  and  common  carriers  doing  business  in 
Florida. 

Re  Pelham  &  H.  R*  Co.  Order  No.  515,  File  No.  3834,  April  29, 
F.U.R.1916D. 
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1916,  order  specifying  «chednle  of  freight  rates  to  be  allowed  to  the 
petitioner,  the  same  to  be  governed  by  the  classification  of  the  Florida 
Sailroad  Commission,  and  further  providing  that  the  local  mileage 
rates  on  sugar  cane  to  sugar  and  symp  factories,  and  rates  on  cot- 
ton in  bales  and  on  fruit  and  vegetables  as  shown  in  the  Commis- 
sioner's 18th  Annual  Report,  are  prescribed  for  the  petitioner. 

Be  Ocklawaha  Valley  R.  Co.  Order  No.  487,  File  No.  2992,  May 
24,  1914,  order  prescribing  rates  on  phosphate,  sngar  cane,  cotton 
and  fruits  and  vegetables  to  be  effective  until  December  31,  1916, 
after  which  time  class  P  rates  shall  become  effective  without  further 
order. 

Ee  Louisville  &  N.  R.  Co.  Order  No.  499;  File  No.  3800,  Oct. 
30,  1915,  order  amending  commodity  tariff. 

Ee  Georgia,  F.  &  A.  B.  Co.  Order  No.  600,  File  No.  3816,  Dec. 
7,  1916,  order  authorizing  railroad  to  discontinue  commodity  rate 
on  logs,  and  to  charge  on  and  after  January  1,  1916,  class  P  rate 
on  logs  as  specified. 

Be  Florida  B.  Co.  Order  No.  509,  File  No.  3835,  March  6,  1916, 
order  prescribing  schedule  of  freight  rates,  rules,  and  regulations 
far  the  Florida  railway;  in  other  respects  the  rates  to  be  governed 
by  the  classification  of  the  Florida  Bailroad  Commission  and  the  rules 
prescribed  by  the  Commission  for  the  government  of  common  car- 
riers. 

nUnois.—RB  Chicago,  B.  &  Q.  E.  Co.  T-114,  Nov.  2,  1916,  order 
approving  supplement  No.  11  to  tariff  6.  F.  0.  No.  1921-D,  carrying 
increase  resulting  from  the  elimination  of  certain  industries  on  the 
rails  of  the  railroad. 

Ee  Western  Trunk  Lines,  T-120,  Nov.  2,  1915,.  order  approving 
supplement  No.  2  to  circular  No.  1-L,  carrying  increase  of  min- 
imum weight  on  grain  and  rule  governing  damage  allowance  on 
forest  products. 

Ee  New  York  C.  B.  Co.  T-121,  Nov.  2,  1915,  order  approving 
supplement  No.  10  to  tariff  I.  P.  U.  C,  L.  S.  No.  10,  carrying  in- 
creases resulting  from  changes  in  demurrage  rules. 

Ee  Chicago  G.  W.  E.  Co.  T-109,  Nov.  2,  1915,  order  approving 
supplement  No.  2  to  tariff  No.  11 5- A,  carrying  increases  resulting 
from  the  cancelation  of  rates  on  grain  and  grain  products  between 
Chicago  to  stations  on.  the  Elgin.  Joliet  &  Eastern  Bailway. 

Re  Illinois  C.  B.  Co.  T-112,  Nov.  2,  1915,  order  approving  fifth 
revised  page  19  of  tariff  No.  1-C,  carrying  increases  on  ice. 

Re  Cleveland,  C.  C.  &  St.  L.  B.  Co.  T-111,  Nov.  2,  1915,  order 
approving  supplement  No.  45  to  joint  local  and  proportional  freight 
tariff  No.  1703-D  carrying  increases  on  sand  and  gravel  from  Mt. 
Carmel  to  Carmi  and  Orayville. 

Be  Baltimore  ft  0.  S.  W.  B.  Co.  T-118,  Nov.  2,  1916,  order  ap- 
proving item  115b  dt  9«pplement  No.  34  to  joint  and  proportional 
P.U.R.1916D. 
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freight  tariff  No.  H-2439  and  item  525a  of  supplement  Xo.  10  to 

local,  joint,  and  proportional  freight  tariff  No.  H-2176-G,  carrying 
increases  on  old  car  axles  and  wheels. 

Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  T-117,  Nov.  2,  1915, 
order  approving  supplement  No.  6  to  tariff  Q.  P.  D.  No.  18040, 
carrying  increases  on  cement,  wall  plaster,  and  stucco. 

Re  Illinois  Southern  R.  Co.  T-116,  Nov,  2,  1915,  order  approv- 
ing supplement  No.  1  to  tariff  6.  F.  D.  No.  2849  carrying  increase 
resulting  from  cancelation  of  rates  on  railroad  cross-ties,  carloads, 
from  Flinton  to  Mt.  Vernon. 

Re  Spring  Lake  Packet  Co.  No.  4063,  Nov.  3, 1915,  order  vacating 
suspension  order  No.  4063  covering  advances  of  rates  on  grain  to 
Pekin  in  freight  tariff  No.  41-A  filed  by  Spring  Lake  Packet  Com- 
pany and  freight  tariff  No.  43-A  filed  by  Illinois  River  Packet  Com- 
pany. 

State  Public  Utilities  Commission  v.  Chicago,  P.  &  St.  L.  R.  Co. 
No.  3810,  Nov.  3,  1915,  order  vacating  suspension  order  No.  3810, 
covering  advances  on  grain  in  tariff  No.  6965-G. 

Re  East  St.  Louis  C.  &  W.  R.  Co.  No.  4133,  Nov.  11,  1915,  order 
vacating  suspension  covering  proposed  advances  of  freight  rates 
in  tariff  I.  C.  C.  No.  3. 

R^  Chicago  &  N.  W.  R.  Co.  No.  3496,  Nov.  11,  1915,  order  vacat- 
ing suspension  order  No.  3946  covering  proposed  advances  on  rates 
on  grain  in  supplement  No.  63  to  tariff  No.  8300-A. 

Re  Rates  on  Lumber,  No.  3942,  Nov.  11, 1915,  order  vacating  sus- 
pension covering  proposed  advances  of  rates  on  lumber  in  supple- 
ment No.  14  to  tariff  6.  P.  D.  No.  5600-Q. 

Re  Illinois  Lines,  No.  3984,  Nov.  11,  1915,  order  vacating  sus- 
pension covering  proposed  advance  of  freight  rates  in  supplement 
No.  45  to  tariff  No.  505,  where  such  advances  covered  only  inter- 
state traffic. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  No.  3902,  Nov.  11,  1915,  order 
permanently  suspending  proposed  advances  of  rates  on  brick  and 
clay  products  stated  in  supplement  No.  9  to  tariff  No.  9475-D. 

Re  Southern  R.  Co.  No.  4027,  Nov.  11,  1915,  order  permanently 
suspending  proposed  advances  in  coal  rates  from  mines  in  joint 
coal  tariff  No.  1. 

Re  Belt  R.  Co.  No.  4026,  Nov.  11,  1915,  order  vacating  suspen- 
sion covering  proposed  advances  of  freight  rates  in  supplement  No 
11  to  tariff  No.  112. 

Re  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  4229,  Nov,  11,  1915, 
order  vacating  suspension  covering  proposed  advances  of  rates  oa 
sand  and  gravel  in  supplement  No.  3  to  tariff  No.  P  250. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  4048,  Nov.  11,  1915,  order 
vacating  suspension  covering  proposed  advancea  in  refrigeration 
P.U.R.1916D. 


charge  when  racing  is  d<»ie  in  Chicago,  in  supplement  No.  20  to 
tariff  No.  21500-.J. 

Be  Atchiaon,  T.  &  S.  F.  R.  Co.  No.  3972,  Nov.  11, 1916,  order  per- 
manently suspending  proposed  advanoes  of  rates  on  lumber  in  amend* 
meat  No.  22  to  tariff  No.  8181. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  3982,  Nov.  11,  1916,  order 
permanently  suspending  proposed  advances  in  rates  on  brick  and 
other  clay  products  in  supplement  No.  28  to  tariff  No.  24604-B. 

Re  Illinois  Lines,  No.  3987,  Nov.  11,  1915,  order  vacating  sus- 
pension covering  proposed  advances  in  freight  rates  in  supplement 
No.  20  to  tariff  No.  611  except  as  to  points  on  Chicago  &  North- 
western Railway  hereby  p^nooanently  suspended. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  3983,  Nov.  11,  1916, 
order  vacating  suspension  covering  proposed  advances  of  rates  on 
grain  products  in  supplement  No.  13  to  tariff  No.  1404,  supple- 
ment No.  8  to  tariff  No.  1433-B,  and  supplement  No.  8  to  tariff  No. 
1361-B. 

Re  MinneapoUs,  St.  P.  &  S.  Ste.  M.  B.  Co.  No.  4237,  Nov.  11, 
1916,  order  vacating  suspension  to  proposed  advances  of  freight  rates 
in  supplement  No.  33  to  tariff  G.  F.  D.  No.  16,000. 

Be  Western  Trunk  Lines,  T-124,  Nov.  11,  1915,  order  authoriz- 
ing Bupplemcnt  No.  3  to  circular  No.  1-L,  I.  P.  U.  C.  No.  6  carrying 
increases  of  -miniTnuTn  wei^t  on  grain  products  and  increases  of 
live-stock  rules. 

Re  Chicago,  B.  ft  Q.  R.  Co.  T.126,  Nov.  11,  1915,  order  approv- 
ing supplement  No.  19  to  tariff  G.  F.  0.  No.  3663-E,  I.  P.  U.  C. 
No.  44  carrying  increases  resxdting  from  changes  in  rules,  regulationsi 
and  practices. 

Re  Shipments  of  Live  Stock,  No.  3997,  Nov.  11, 1915,  order  vacat- 
ing suspension  covering  proposed  advances  in  freight  rates,  rules, 
and  regulations  covering  shipments  of  live  stock  in  items  90-D, 
and  120-E,  and  under  the  application  of  rates  on  page  4  in  connec- 
tion with  the  Elgin,  Joliet,  ft  Eastern  Railway  in  supplement  No. 
20  to  Tariff  No.  9253-B. 

Re  Rates  on  live  Stock,  No.  3943,  Nov.  11,  1915,  order  vacating 
suspension  order  covering  proposed  advances  of  rates  on  live  stock 
contained  in  supplement  No.  11  to  tariff  No.  27720~B  of  the  Chicago 
R.  I.  ft  P.  R.  Co.  and  supplement  No.  26  to  tariff  No.  91-A  of  the 
Chicago  0.  W.  R.  Co. 

Ee  Chicago  ft  E.  L  R  Co.  No.  T-125,  Nov.  11, 1915,  order  approv- 
mg  freight  tariff  No.  1200-G,  I.  P.  TL  C.  No.  110,  carrying  in- 
creases of  rates  on  coal. 

United  States  Paper  Supply  Co.  v.  Chicago,  B.  ft  Q.  R.  Co.  No. 
3968,  Nov.  11,  1915,  petition  for  change  of  rating  on  scrap  paper 
dismissed,  the  railroads  having  agreed  to  provide  rates  therefor  as 
set  forOi  in  item  Ifo.  284S,  supplement  No.  29,  classification  No.  10. 
P.U.R.1916D. 
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Coal  Operators'  Traffic  Bureau  v.  Baltimore  &  0.  S.  W.  R.  Co. 
No.  3364,  Nov.  11,  1915,  schedule  of  rates  on  coal  in  tariff  No.  C. 
T.  H.  191-D  held  unjust  and  unreasonable  to  the  extent  that  they 
exceed  55  cents  per  ton  on  all  grades  of  coal,  this  rate  being  in  effect 
upon  other  roads  to  the  .same  field,  and  railroad  ordered  to  file  new 
tariffs  containing  rates  not  higher  than  the  above  rate. 

Eockford  Sand  &  Gravel  Co.  v.  Chicago  &  N.  W.  R.  Co.  Nov. 
11,  1915,  complaint  that  rates  upon  sand  and  gravel  were  unrea- 
sonable and  discriminatory  dismissed  where  application  of  railroads 
for  permission  to  increase  such  rates  was  contemporaneously  denied. 

American  Sand  &  Gravel  Co.  v.  Chicago  &  N.  W.  R.  Co.  No. 
3565,  Nov.  11,  1915,  complaint  that  rates  upon  gravel  were  unrea- 
sonable and  discriminatory  dismissed  where  application  of  railroads 
for  permission  to  increase  such  rates  was  contemporaneously  denied. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  T-132,  Nov.  18,  1915,  order  ap- 
proving supplement  No.  31  to  freight  tariff  No.  1538&-D,  I.  P.  U. 
C.  No.  8,  carrying  increases  of  minimum  weight  on  cement. 

Re  Chicago  &  A.  R.  Co.  T-131,  Nov.  18,  1915,  order  approving 
supplement  No.  1  to  tariff  No.  1171'C  Sub.  9,  I.  P.  U.  C.  No.  34, 
carrying  increases  of  rates  on  bricks. 

Re  Wabash  R.  Co.  T-129,  Nov.  18,  1915,  order  approving  tariff 
No.  G— 8053,  I.  P.  U.  C.  No.  143,  carrying  increases  on  hay. 

Re  Wabash  R.  Co.  T-130,  Nov.  18,  1915,  order  approving  supple- 
ment No.  62  to  tariff  No.  B-10936,  I.  P.  U.  C.  No.  94,  carrying 
increases  on  crushed  stone,  granite,  and  chats. 

Re  Illinois  C.  R.  Co.  T-128,  Nov,  8,  1915,  order  approving  supple- 
ment No.  11  to  tariff  No.  A-18226,  I.  P.  U.  C.  No.  A-116,  carrying 
increases  on  sweet  potatoes. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-110,  Nov.  18,  1915,  order  approv- 
ing supplement  No.  20  to  tariff  Q.  P.  0.  No.  2700-C,  I.  P.  U.  C.  No. 
30,  carrying  increases  on  lumber. 

Re  Minneapolis  &  St.  L.  R.  Co.  T-134,  Nov.  24,  1915,  order  ap- 
proving tariff  No.  1012-J,  I.  P.  U.  C.  No.  48,  carrying  increases  of 
the  minimum  weight  on  coke. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  T-138,  Nov.  24,  1915,  order  ap- 
proving item  No.  50,  tariff  No.  10265-B,  I.  P.  U.  C.  No.  68,  carry- 
ing increases  of  freight  rates. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-133,  Nov.  24,  1915,  order  approv- 
ing sixth  revised  page  No.  54,  of  tariff  G.  P.  0.  No.  26-D,  I.  P.  TJ.  C. 
No.  10,  carrying  increase  resulting  from  the  elimination  of  switch- 
ing rate. 

Re  Toledo,  St.  L.  &  W.  R.  T-14G,  Nov.  24,  1915,  order  approving 

circular  No.  114-1915,  I.  P.  U.  C.  No.  50,  carrying  increases  on 

special  train  service. 

Re  Cliicago,  R,  I.  &  P.  R.  Co.  T-139,  Not.  ?4, 1915,  order  i^prov- 
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ing  supplement  No.  28  to  freight  tariff  No.  21500-J,  I.  P.  TI.  C.  No. 
93y  carrying  increases  of  charges  for  disinfecting  cars. 

Be  CShicago  ft  N.  W.  B.  Co.  T-136,  Dec.  2,  1915,  order  approving 
supplement  No.  11  to  tariff  G.  F.  D.  No.  5678-0, 1.  P.  U.  C.  No.  6, 
carrying  increases  in  rates  on  wire. 

Be  Chicago  &  A.  B.  T-142,  Deo.  2,  1915,  order  approving  tariff 
No.  28-C  I.  P.  U.  C.  No.  184,  carrying  increases  of  charges  for 
cleaning  and  disinfecting  cars,  and  weighing  carload  freight  at 
Peoria. 

Be  Western  Trunk  Lines,  T-146,  Dec.  9,  1916,  order  approving 
items  No.  410-D,  950-A,  and  951  of  supplement  No.  5  to  circular 
No.  1-L,  I.  P.  TJ.  C.  No.  5,  carrying  increases  of  freight  rates. 

Be  Pittsburgh,  C.  C.  k  St.  L.  E.  Co.  No.  4368,  Dec.  9,  1915,  order 
approving  joint  freight  tariff  I.  C.  C.  No.  P-703  (Illinois  P-264), 
carrying  advances  of  carload  minimum  weight  on  various  commodi- 
ties. 

Be  Chicago,  B.  I.  &  P.  E.  Co.  T-135,  Dec.  9,  1915,  order  approv- 
ing  supplement  No.  44  to  freight  tariff  No.  18361-J  I.  P.  U.  C. 
No.  80,  eliminating  the  privileges  of  handli9g  alfalfa  hay  in  transit. 

Be  Chicago  &  A.  B.  Co.  T-145,  Dec.  9,  1915,  order  authorizing 
supplement  No.  11  to  tariff  31-B,  I.  P.  U.  C.  No.  17,  carrying  in- 
crease of  charges  for  reconsigning  hay  and  straw  at  Chicago. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  No.  4134,  Dec.  16,  1915,  order  va- 
cating suspension  order  on  advance  of  rates  on  brick  and  other  clay 
products  in  supplement  No.  31  to  tariff  No.  24604-B. 

State  Public  Utilities  Commission  v.  Atchison,  T.  &  S.  P.  B.  Co. 
twelfth  supplemental  order  3471,  Dec.  23,  1915,  order  vacating  gus* 
pension  order  of  December  9,  1915,  upon  supplement  No.  20  to 
tariff  &.  P.  D.  No.  9273-B  of  the  Chicago  &  Northwestern  Bailway 
Company,  containing  proposed  advance  of  coal  rates  where  such 
tariff  did  not  apply  on  intrastate  traffic. 

Be  Chicago,  B.  &  Q.  B.  Co.  T-150,  Dec.  23,  1915,  order  approving 
supplement  No.  15  to  tariff  G.  P.  0.  No.  6100-2,  I.  P.  U.  C.  No. 
196,  carrying  increases  on  lime. 

Be  Chicago  &  N.  W.  B.  Co.  T-149,  Deq.  23,  1915,  order  approv- 
ing supplement  No.  11  to  tariff  G.  F.  D.  No.  14000-C,  I.  P.  TT.  C. 
No.  8,  carrying  increase  resulting  from  change  in  rule  covering  tran- 
sit privileges  on  alfalfa. 

Be  Pittsburgh,  C.  C,  &  St.  L.  B.  Co.  T-152,  Dec.  23,  1915,  order 
approving  supplement  No.  39  to  tariff  I.  P.  U.  C.  No.  P-172,  carry- 
ing increases  of  rates  on  furnace  slag. 

Be  Pittsburgh,  C.  C,  &  St.  L.  R.  Co.  T*153,  Dec.  23,  1915,  order 
approving  supplement  No.  11  to  tariff  I.  P.  TJ.  C.  No.  P-243,  carry- 
ing increase  of  minimum  weight  on  cement. 

Be  Pennsylvania  Co.  T-154,  Dec.  23,  1915j  order  approving  sup- 
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plement  No.  11  to  tariff  L  P.  TJ.  C.  No.  P-233,  carrying  inisreMe  of 
minimuin  weight  on  cement. 

Be  Chicago  &  N.  W.  R.  Co.  T-155,  Jan.  6,  1916,  order  approving 
supplement  No.  39  to  tariff  G.  F.  D.  No.  10671.A,  I.  P,  U.  C.  No.  58, 
carrying  increase  of  rate  on  mixed  liye-stock  feed  and  poultry  feed. 

Be  Mobile  &  0.  B.  Co.  No.  4096,  Jan.  6, 1916,  order  vacating  pro- 
posed advances  on  rates  on  milk  and  cream  in  permanent  tariff  No. 
P-71,  it  appearing  that  the  proposed  advances  are  those  prescribed 
for  similar  transportation  charges  over  other  carriers  in  docket  No. 
2142,  December  17,  1914. 

Be  Baltimore  &  0.  C.  Terminal  B.  Co.  T-167,  Jan.  13, 1916,  order 
approving  supplement  No.  1  to  tariff  I.  S.  No.  34  carrying  increases 
of  rates  resulting  from  cancelation  of  rat^  on  various  oommodities. 

Be  Chicago  &  A.  E.  Co.  T-156,  Jan.  13,  1916,  order  approving 
supplement  No.  1  to  tariff  761-A,  I.  P.  TJ.  C.  No.  40,  carrying  in- 
creases of  rates  resulting  from  the  cancelation  of  commodity  rates 
on  new  box  and  flat  cars. 

Be  Baltimore  &  0.  C.  Terminal  B.  Co.  T-159,  Jan.  27, 1916,  order 
approving  supplement  Np.  1  to  tariff  I.  P.  U.  C.  No.  4,  carrying  in- 
creases of  rates  on  fertilizer. 

Be  Chicago,  B.  &  Q.  B.  Co.  T-160,  Jan.  27, 1916,  order  approving 
seventeenth  revised  page  38  to  tariff  G.  F.  0.  No.  26-D,  I.  P.  U.  C. 
No.  10,  carrying  increases  in  less  than  carload  rates. 

Be  Chicago,  B.  I.  &  P.  B.  T-161,  Jan.  27,  1916,  order  approving 
supplement  No.  49  to  freight  tariff  No.  22000-C,  I.  P.  U.  C.  No. 
94;  supplement  No.  39  to  freight  tariff.  No.  15388-0, 1.  P.  U.  C.  No. 
8;  and  supplement  No.  23  to  freight  tariff  No.  16386-A,  I.  P.  TJ.  C. 
No.  7,  carrying  increases  in  grain  minimum  weights. 

Chicago,  0.  &  P.  B.  Co.  v.  Chicago,  B.  &  Q.  R  Co.  No.  3652,  Feb. 
3,  1916,  order  dismissing  petition  for  establishment  of  through  joint 
rates  on  live  stock  between  electric  railway  and  steam  railroads ;  also 
joint  through  rates  on  sand  and  gravel  denied. 

Be  Illinois  C,  B.  Co.  No.  4160,  Feb.  10,  1916,  order  permanently 
suspending  proposed  advance  of  rates  on  cement  in  supplement  No. 
20  to  tariff  No.  2749-C. 

Jones  V.  Chicago  &  N.  W.  B.  Co.  No.  4102,  Feb.  10,  1916,  order 
establishing  a  rate  of  2  cents  per  hundred  weight  on  manure  from 
Wood  street  station  to  North  avenue  station  at  Chicago  as  published 
in  tariff  G.  P.  D.  5678. 

Be  Chicago,  B.  I.  &  P.  E.  Co.  T-164,  Feb.  10,  1916,  order  approv- 
ing supplement  No.  5  to  freight  tariff  No.  22394-C,  I.  P.  U.  C.  No. 
13,  carrying  increase  of  rate  on  straw. 

Be  Chicago  &  N.  W.  B.  Co.  No.  4313  and  1st  Sup.  Order  No. 
4313,  Feb.  10,  1916,  order  vacating  suspension  on  proposed  advances 
of  rates  on  coke  in  supplement  No.  18  to  tariff  Q.  P.  D.  No.  9273-B» 
supplement  No.  23  to  tariff  G.  F.  D.  No.  11035-B,  sapplement  No. 
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22  to  tariff  0.  F.  D.  No.  11915-P,  and  supplement  No.  2  and  sup- 
plement No.  3  to  tariff  G.  F.  D.  No.  13185.B. 

State  Public  Utilities  Commission  ex  rel.  Toluca  Goal  Co.  t. 
Chicago,  M.  &  St.  P.  H.  Co.  No.  3865,  Feb.  10,  1916,  order  perma- 
nently suspending  the  proposed  advance  of  coal  rates  in  supplement 
39,  to  the  Chicago,  Milwaukee,  &  St.  Paul  Kailway  Company^s 
tariff  Q.  F.  D.  No.  10800-A. 

Re  Pennsylvania  Co.  No.  4342,  Feb.  10,  1916,  order  vacating  sus- 
poision  order  covering  proposed  cancelation  of  rates  applicable  on 
sand  and  gravel  published  in  supplement  No.  3  to  tariff  No.  (HI.) 
F-238. 

Re  Chicago  ft  B.  I.  R.  Co.  No.  4312,  Feb.  17, 1916,  order  vacating 
suspension  of  supplement  No.  46  to  freight  tariff  No.  622-A,  con- 
taining proposed  advances  of  rates  on  grain  and  grain  products. 

Re  Chicago  &  A.  R.  Co.  T-171,  Feb.  24,  1916,  order  approving 
tariff  No.  1651-C,  I.  P.  XJ.  C.  No.  213,  carrying  increase  of  rates  on 
grain  products. 

Re  Michigaa  C.  R.  Co.  No.  4495,  Feb.  24, 1916,  order  vacating  sus- 
pension on  proposed  advance  of  mileage  rate  on  coke,  coke  breeze, 
coke  dust,  and  coke  screenings  m  supplement  No.  7  to  tariff  G.  F.  D. 
No.  9667,  I.  P.  U.  C.  No.  72. 

Re  Chicago  &  N.  W.  R.  Co.  T-165,  Feb.  24,  1916,  order  approv- 
ing supplemoit  No.  6  to  tariff  G.  F.  D.  No.  6822.B,  I.  P.  TJ.  C.  No. 
21,  carrying  provision  limiting  the  application  of  mileage  rates  to 
limestone  dust  and  ground  limestone. 

Re  Illinois  C.  R.  Co.  Noi  4642,  Feb.  24,  1916,  order  vacating  sus- 
pension on  proposed  advance  of  rate  on  coal  in  supplement  No.  19 
to  coal  tariff  No.  2073,  L  P.  U.  C.  No.  E-10. 

Re  Chicago  G.  W.  R.  Co.  T-167^  Feb.  24,  1916,  order  approving 
supplement  No.  22  to  tariff  No.  50-C,  I.  P.  XJ.  C,  No.  21,  showing 
increase  of  charge  for  storage  in  transit  of  apples. 

Re  Chicago  &  N.  W.  R.  Co.  T-169,  March  10,  1916,  order  approv- 
ing supplement  No.  1  to  tariff  G.  F.  D.  No.  13532-G,  I.  P.  U.  C. 
No.  85,  carrying  increase  of  charge  for  the  use  of  Venice  Transpor- 
tation Company^s  cars. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  4610,  March  16,  1916,  order  va- 
cating suspension  of  proposed  advances  of  coal  rates  in  freight  tariff 
No.  9,  I.  P.  TJ.  C.  No.  118. 

Re  Chicago,  R.  I.  ft  P.  R.  Co.  No.  4182,  March  16,  1916,  order 
vacating  suspension  in  advances  shown  on  pages  7  and  8  of  supple- 
ment No.  36  to  freight  tariff  No.  2717-B,  and  suspending  advances 
Bhown  on  page  5  thereof;  the  above  carrying  proposed  advances  in 
rates  on  cement,  it  appearing  that  no  shipper  would  be  harmed  by 
the  cancelation  of  through  rates  on  the  C.  C.  C.  &  St.  L.  Ry.  and 
ttie  advance  to  points  on  the  Illinois  Traction  system. 

Saunemin  Lumber  Co.  v.  Olevelaadj^  C.  C.  &  St.  L.  R.  Co.  No. 
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4080^  March  16,  1916^  order  reducing  rates  on  coal  in  carload  lots 
I'rom  South  Wilmington  to  Sannemin  95  cents  per  ton. 

Be  Elgin,  J.  &  E,  R.  Co.  T-174,  March  16,  1916,  order  approving 
supplement  No.  2  to  freight  tariff  No.  25, 1.  P.  U.  C.  No.  102,  carry- 
mg  increase  of  rate  on  feed  from  Chicago  Heights  to  Browns. 

Re  Baltimore  &  0.  S.  W.  R.  Co.  T-175,  March  16,  1916,  ordei 
approving  supplement  No.  2  to  joint  freight  tariff  No.  H-1907-A, 
1   P.  XJ.  C.  No.  45,  carrying  increases  of  rates  on  salt. 

Atchison,  T.  &  S.  P.  R.  Co.  No.  4418,  March  16,  1916,  order  va- 
eating  suspension  covering  proposed  changes  in  rule  No.  27-A,  cov- 
ering live  stock  (stopping  in  transit  for  dipping,  inspection,  and 
treatment)  in  supplement  No.  19  to  circular  No.  2030-M,  I.  P.  TJ.  C. 
No.  3. 

Re  Chicago  &  N.  W.  R.  Co.  No.  4236,  March  16,  1916,  vacating 
suspension  order  covering  proposed  advances  of  rates  on  coal  and 
coke  stated  in  tariff  G.  P.  D.  No.  13125-B. 

Re  Illinois  C.  R.  Co.  No.  4551,  March  16,  1916,  order  permanently 
suspending  and  canceling  tariff  No.  4287-H,  I.  P.  U.  C.  No.  A-179, 
covering  rates  on  water,  in  carloads,  in  tank  cars. 

Re  Illinois  C.  R.  Co.  No.  3985,  March  16,  1916,  order  permanently 
suspending  proposed  advances  in  rate  for  refrigerator  service  stated 
in  tariff  No.  1723-G. 

Re  Chicago,  0.  &  P.  R.  Co.  E-170,  March  16,  1916,  order  approv- 
ing tariff  I.  P.  tr.  C.  No.  2  carrying  increase  of  the  minimum  rate  of 
grain  from  Utica  to  Chicago. 

Re  Mobile  &  0.  R  Co.  E-173,  March  16,  1916,  order  approving 
supplement  No.  15  to  freight  tariff  No.  9405,  I.  P.  TJ.  C.  No.  25, 
carrying  increase  of  rate  on  novaculite  from  Gravel  Pit  to  Tamms. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  T-176,  March  22,  1916,  order 
approving  supplement  No.  97  to  freight  tariff  No.  10389-C,  I.  P.  U. 
C.  No.  4,  carrying  increase  in  the  minimum  weight  on  grain. 

Re  Chicago,  B.  &  Q.  R,  Co.  No.  T-177,  March  22,  1916,  order  ap- 
proving supplement  No.  13  to  tariff  G.  P.  0.  No.  1921-D,  I.  P.  IT.  C. 
No.  24,  carrying  increases  of  switching  rates  resulting  from  the 
elimination  of  various  firms  which  had  gone  out  of  business. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-178,  March  22,  1916,  order  appro?- 
ing  supplement  No.  17  to  tariff  G.  F.  0,  No.  1346-D,  I.  P.  U.  C. 
No.  21  carrying  increase  of  rate  on  grain  and  grain  products  re- 
sulting from  change  in  rule  governing  the  furnisliing  of  cars  of  dif- 
ferent size  than  ordered. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  T-179,  March  24,  1916,  order  ap- 
proving supplement  No.  13  to  tariff  No.  7712-C,  I.  P.  U.  C.  No.  40, 
carrying  increases  of  rates  cm  flour,  grain,  and  live  stock. 

Re  Toledo,  St.  L.  &  W.  R.  Co.  No.  4414,  March  24,  1916,  order 

permanently  suspending  proposed  change  in  rule  No.  3,  leflulting  in 
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aa  advance  of  freight  rates  stated  in  supplement  No.  13,  tariff  No. 
S-B,  I.  P.  U.  a  No.  2. 

Be  CJhieago,  B,  &  Q.  E.  Co.  T-181,  March  30,  1916,  order  direct- 
ing that  supplement  No.  10  to  tariff  G.  F.  C.  No.  2224-6, 1.  P.  U.  C. 
No.  26,  supplement  No.  3  to  tariff  6.  F.  C.  No.  2224-1,  I.  P.  U.  C. 
No.  180,  supplement  No.  33  to  tariff  G.  F.  C.  No.  7196-G,  I.  P.  U. 
C.  No.  68  (with  exception  of  items  Nos.  791-A  and  810-D),  supple- 
ment No.  5  to  tariff  G.  F.  C.  No.  7196-E,  I.  P.  U.  C.  No.  203  (with 
exception  of  items  Nos.  80-A  and  865-A),  supplement  No.  35  to 
tariff  Q.  P.  C.  No.  8350.A,  I.  P.  U.  C.  No.  91,  and  supplement  No. 
G  to  tariff  F.  D.  C.  No.  8380-G,  I.  P.  U.  C.  No.  217,  of  the  Chicago, 

B.  &  Q.  B.  Co.  and  supplement  No.  17  to  freight  tariff  No.  26061-D, 
I.  P.  TJ.  C.  No.  20,  of  the  Chicago,  B.  I.  &  P.  B.  Co.  become  effective 
as  provided  therein. 

Be  Wabaeh  B.  Co.  T-180,  March  30, 1916,  order  approving  supple- 
ment No.  66  to  tariff  No.  B-10936,  I.  P.  TJ.  C.  No.  94,  carrying  in- 
crease of  rates  on  gravel  and  sand. 

Be  Lake  Erie  &  W.  B.  Co.  No.  4729,  April  6, 1916,  order  vacating 
suspension  covering  proposed  advance  of  minimum  weight  on  wheat, 
carloads,  in  freight  tariff  No.  515-D,  I.  P.  TJ.  C.  No.  203,  providing 
for  marked  capacity  of  car  as  minimum  on  wheat  when  loaded  in  cars 
of  less  than  60,000  pounds^  capacity. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  4444,  April  6, 1916,  order  vacating 
suspension  covering  proposed  advances  of  rates  on  lumber  and  articles 
manufactured  from  lumber  in  supplement  No.  8  to  tariff  G.  F.  0. 
No.  3693-E,  I.  P.  U.  C.  No.  46. 

Be  Chicago  &  E.  I.  B.  Co.  No.  4550,  April  6,  1916,  order  vacating 
suspension  covering  proposed  advances  of  rates  on  railroad  cross- 
ties  in  supplement  No.  16  to  freight  tariff  No.  5500,  I.  P.  TJ.  C.  No. 
60. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  4552,  April  6,  1916,  order  vacating 
suspension  covering  proposed  advances  of  rates  resulting  from  change 
in  rule  in  item  No.  8,  tariff  G.  F.  0.  No.  11619-B,  I.  P.  TJ.  C.  No. 
254. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  4553,  April  6, 1916,  order  vacating 
suspension  covering  proposed  advance  of  rates  resulting  from  the  can- 
celation of  rule  regulating  the  furnishing  of  material  for  bedding 
live-stock  cars  in  supplement  No.  20  to  tariff  G.  F.  0.  No.  3652-E, 
I.  P.  TJ.  C.  No.  44. 

Re  Chicago  &  N.  W.  B.  Co.  No.  4731,  April  6,  1916,  order  perma- 
nently suspending  proposed  advances  of  rates  on  sawdust  or  shavings 
in  third  revised  page  No.  28  to  tariff  G.  F.  0.  No.  12600-A,  I.  P.  TJ. 

C.  Ho.  66. 

Be  Pennsylvania  Co.  No.  4607,  April  6,  1916,  order  permanently 

suspending  proposed  advance  of  rate  on  lime  and  plaster  from  Chi- 
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cago  to  Bemice  in  supplement  No.  13  to  tariff  I.  C.  C.  No.  P- 
Bupplement  No.  5  to  tariff  I.  P.  TI.  C.  No.  P-222. 

Ee  Chicago,  B.  &  Q.  B.  Co.  No.  4315,  April  6,  1916,  order  vacat- 
ing  suspension  covering  proposed  advances  of  rates  on  soft  coal  in 
supplement  No.  1  to  tariff  G.  P.  0.  No.  11088-A,  it  appearing  that 
the  railroad  had  filed  supplement  No.  2  canceling  supplement  No.  1. 

State  Public  Utilities  Commission  v.  Atchison,  T.  &  S.  P.  B.  Co. 
No.  3633,  April  6,  1916,  order  vacating  suspension  as  to  advances 
proposed  in  supplement  No.  30  to  L.  A.  Lowrey,  agent* s  tariff  No. 
20-E  as  shown  on  pages  3-4-7-13  and  21,  and  permanently  suspend- 
ing advance  shown  on  page  8,  it  appearing  that  no  justification  was 
made  before  the  Commission  as  to  the  reasonableness  of  the  last-men- 
tioned charge. 

Southern  Coal,  Coke  ft  Min.  Co.  v.  Vandalia  B.  Co.  No.  4161, 
April  6,  1916,  Vandalia  B.  Co.  and  Southern  B.  Co.  ordered  to 
establish  joint  rates  on  coal  from  the  Belleville  District  to  CdlinsviUe 
on  the  basis  of  15  cents  per  ton  less  than  the  joint  rates  on  coal  from 
the  Southern  Illinois  Oroup  to  Collinsville  on  the  Vandalia  Bail- 
road. 

Ee  Chicago,  B.  ft  Q.  B.  Co.  No.  4364,  April  7,  1916,  order  perma- 
nently suspending  proposed  rule  governing  "Peddling  from  Cars'*  in 
item  No.  99,  supplement  No.  15  to  tariff  G.  P.  0.,  No.  8457-P,  P. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  Pirst  Supplement  Order  No.  4354, 
April  7, 1916,  order  vacating  suspension  order  covering  proposed  rule 
governing  ^'Peddling  from  Cars*'  known  as  item  No.  1755-A,  supple- 
ment No.  5  to  circular  No.  1-L,  I.  P.  TJ.  C.  No.  6,  published  and  filed 
by  Western  Trunk  Lines,  E.  D.  Boyd,  Agent. 

Lincoln  Sand  ft  Gravel  Co.  v.  TllincHS  Traction  Co.  No.  4507,  April 
12,  1916,  order  directing  railroad  to  establish  specified  rates  cm  sand 
and  gravel  from  Lincoln  while  existing  rates  to  Mackinaw  remained 
unchanged,  and  to  cease  from  charging  higher  rates. 

State  Public  Utilities  Commission  v.  Lowrey,  No.  3019,  April  19, 
1916,  order  permanentiy  suspending  advances  shown  on  page  3,  sup- 
plement No.  5  to  L.  A.  Lowrey,  agent's  tariff  No.  21-F,  for  perform- 
ing industrial  service  between  the  Chicago  ft  Eastern  Illinois  Bail- 
road  Company  and  the  Chicago,  Burlington  ft  Quincy  Eailroad  Com- 
pany, the  Chicago  ft  Eastern  Illinois  Kailroad  Company,  and -the 
Illinois  Central  Bailroad  Company,  and  vacating  suspension  on  ad- 
vances proposed  on  page  3,  supplement  No.  5,  to  L.  A.  Lowrey, 
agent^s  tariff  No.  21-P,  for  performing  industrial  service  between 
the  Chicago  ft  Western  Indiana  Bailroad  Company  and  the  Grand 
Trunk  Eailway  Company. 

State  Public  Utilities  Commission  v.  Cleveland,  C.  C.  ft  St.  L.  B. 
Co.  No.  3929  and  1st,  2d,  and  3d  supplements  thereto,  and  No.  3471 
(3d  Sup.)  April  19, 1916,  order  vacating  supplement  No.  15  to  Cleve- 
land, C.  C.  ft  St.  L.  B,  Co's  tariff  L.  C.  No.  lll'-A,  supplement  No. 
P.U.R.1916D. 


16  to  Illinois  C.  B.  Co^b  tariff  No.  1852,  supplement  No.  30  to  Chi- 
cago, B.  &  Q.  R  Co'b  tariff  G.  P.  0.  No.  625-D,  Wabaah  E.  Co'g  tariff 
No.  0-6554,  supplement  No.  6  to  Vandalia  R.  Go's  tariff  No.  15-G, 
supplement  No.  9  to  the  Chicago  &  A.  B.  Go's  tariff  No.  1007- A,  and 
supplement  No.  46  to  Chicago  &  B.  I.  B.  Co's  tariff  No.  1200-P, 
and  supplement  No.  65  to  St.  Louis,  I.  M.  &  S.  R.  Co's  tariff  No. 
896-1  and  Supplement  No.  t  to  Illinois  C.  R,  Co's  tariff  No.  3000, 
and  supplement  No.  13  to  Chicago,  B.  I.  &  P.  B.  Co's  tariff  No. 
38613.A,  and  Chicago  &  N.  W.  B.  Co's  tariff  G.  P.  D.  No.  14800.A, 

Board  of  Trade  v.  Cflevcland,  C.  C.  &  St.  L.  B.  Co.  Docket  No. 
3959,  and  Docket  No.  4306,  April  19,  1916,  various  railroads  or- 
dered to  establish  specified  joint  ri^tes  for  all  grain  moving  in  car- 
loads from  specified  points  to  Chicago. 

Board  of  Trade  v.  Toledo,  St  L.  &  W.  R  Co.  Docket  No.  3960, 
April  19,  1916,  various  railroads  ordered  to  establish  joint  rates  for 
all  grain  moving  in  carload  lots  from  all  points  referred  to^  to  Chi- 
cago. 

Be  Chicago  &  B.  I.  B.  Co.  No.  4716,  April  19, 1916,  order  vacating 
suspension  covering  proposed  advanced  rate  resulting  from  the  can- . 
celation  of  the  proportional  rate  of  13  cents  per  ton  on  coal  from 
Danville  to  the  S<ddier8'  Home,  in  supplement  No.  7  to  freight  tariff 
No.  1200-&,  I.  P.  TJ.  C.  No.  110. 

Be  Chicago,  B.  &  Q.  B.  Co.  T-18S,  April  20, 1916,  order  approving 
eleventh  revised  page  No.  42  to  tariff  6.  P.  0.  No.  26-D,  I.  P.  XJ.  C. 
Mo.  10,  carrying  increases  of  switching  rates. 

Be  Elgin,  J.  ft  E.  B.  Co.  T-182,  April  20,  1916,  order  approving 
freight  tariff  I.  P.  TJ.  C.  No.  120,  carrying  increases  of  rates  on  stone. 

Be  Elgin,  J.  ft  B.  B.  Co.  T-186,  April  20,  1916,  order  approving 
Preight  Tariff  No.  12,  I.  P.  IT.  C.  No.  122,  carrying  increases  of 
rates  on  gravel,  slag,  cinders,  and  tbrpedo  sand. 

Newport  Sand  Bank  Co.  v.  Chicago  ft  N.  W.  B.  Co.  No.  2822, 
April  20,  1916,  order  directing  railroad  to  establish  a  rate  of  60 
cents  per  net  ton  on  sand  from  Bound  Grove  to  Chicago,  it  ap- 
pearing that  the  present  rate  of  70  cents  per  net  ton  is  unreasonably 
high  compared  with  rates  now  in  effect  on  molding  sand  tioai  other 
points  of  production  to  Chicago^ 

Re  Baltimore  ft  0.  C.  Terminal  B.  Co.  T-188,  April  28,  1916,  or- 
der approving  supplement  No.  1  to  tariff  I.  S.  No.  8  carrying  can- 
celation of  commodity  rates  on  crushed  stone. 

Be  Chicago  ft  N.  W.  B.  Co.  No.  4798,  April  28,  1916,  order  vacat- 
ing suspension  covering  proposed  advances  of  rates  on  mine  props  in 
third  revised  page  No.  48 — Corrected  (correction  No.  76-A)  to  tariff 
G.  P.  D.  No.  7100-G,  I.  P.  TJ.  C.  No.  65. 

Indiana.— Re  Chicago  ft  B.  I.  B.  Co.  No.  1913,  Dec.  23, 1915,  order 
approving  a  50-c8iit  rate  on  coal  from  Sullivan  County  Mines  to 
Indianapolis. 
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Ee  Morris,  Agent,  No.  1995,  Feb.  23, 1916,  order  vacating  suspen- 
sion of  supplement  No.  32  to  I.  R.  C.  D-57  as  filed  by  Eugene  Mor^ 
ris,  Agent,  and  supplement  No.  32  to  I.  R.  C.  A-40  filed  by  E.  B. 
Boyd,  Agent,  changing  the  minimum  rate  on  beer  shipped  in  well- 
packed  boxes,  or  in  vood. 

Re  Chicago  &  B.  I.  R.  Co.  No.  2090,  Feb.  28,  1916,  order  au- 
thorizing railroad  to  publish  a  rate  of  3  cents  per  cwt.  on  logs  from 
Mt.  Vernon  to  Evansville  to  meet  the  rate  of  the  Louisville  &  Nash- 
ville Railroad,  although  a  higher  rate  is  assessed  on  the  same  com- 
modity from  intermediate  points  to  Evansville. 

Monon  Crushed  Stone  Co.  v.  Chicago,  I.  .&  L.  R.  Co.  No.  167, 
Feb.  28,  1916,  order  dismissing  application  for  a  nunc  pro  time  order 
directing  that  rates  agreed  upon  as  a  compnmiise  of  litigation  be 
entered  as  of  December  15,  1912,  or  of  March.  1,  1913. 

Jackson  Hill  Coal  &  Coke  Co.  v.  Chicago  &  E.  I.  R.  Co.  No.  3002, 
March  10,  1916,  petition  to  compel  railroads  to  file  a  55-cent  rate 
on  coal  from  petitioner  to  Ben  Davis  dismissed,  the  railroad  having 
voluntarily  filed  such  rates. 

Vandalia  Railroad  Co.  v.  A.  &  C.  Stone  &  lime  Co.  No.  2103, 
March  10,  1916,  railroad  authorized  to  protect  the  rate  of  $3  per  car 
for  movements  of  34  carloads  of  stone  from  Greencastle  to  lime- 
dale. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  2168,  April  14,  1916,  order  author- 
izing supplement  No.  5  to  I.  R.  C.  No.  240,  to  become  effective  at 
the  end  of  the  period  of  suspension,  it  appearing  that  the  proposed 
rates  are  in  conformity  with  rates  on  competitive  lines  and  with  the 
interstate  movement,  and  that  practically  all  of  the  movement  in 
the  territory  is  under  commodity  rates  not  aj9fected  by  the  proposed 
supplement. 

Re  Chicago,  T.  H.  &  S.  E.  R.  Co.  No.  2239,  April  14,  1916,  order 
authorizing  publication  of  tariff  I.  lEij  C.  290,  publishing  rate  on 
mine  material  from  Terre  Haute  to  libertyville. 

Re  Chicago,  I.  &  L.  R.  Co.  No.  2128,  April  14,  1916,  order  re- 
voking and  setting  aside  suspension  of  tariff  I.  R.  C.  No.  301,  fixing 
rates  for  transportation  of  cream  and  condensed  milk,  and  ap- 
proving said  tariff  and  the  rates,  tolls,  and  charges  therein  fixed. 

Jcwa.— J.  G.  Cherry  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  Docket  No. 
0-695,  April  26,  1916,  order  directing  establishment  of  commodity 
rates  on  straw. 

Louisiana. — Shxeveport  Chamber  of  Commerce  v.  Railroads  West 
of  Mississippi  River,  No.  1677,  Order  No.  1943,  Nov.  16,  1915,  order 
amending  order  No.  1447,  carrying  rates  on  mixed  stock  feed. 

Re  Sibley,  L.  B.  &  S.  R.  Co.  ex  parte  No.  2375,  Order  No.  1959, 
Dec.  13,  1915,  order  authorizing  an  adjustment  of  rates  carrying  ad- 
vances on  classes  and  commodities  between  Shreveport,  Minden, 
1  Monroe,  Alexandria,  and  New  Orleans  and  points  on  Sibley,  Lake 
P.U.R.191CD. 
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Bistenean^  &  SoutheTn  Bailwaj^  where  the  cost  of  the  railroad  ex- 
ceeded the  revenue  derived  from  the  seryioe;  commodity  rates  pub- 
lished on  pages  10,  11,  and  12  of  S.  A.  &  S.  W.  Sys.  tariff  No.  1-A 
canceled. 

Re  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  ex  parte  No.  2272,  Order  No. 
1962,  Dec.  13,  1915,  order  denying  application  to  cancel  existing 
rates  in  effect  from  New  Orleans  to  Lake  Charles,  West  Lake,  and 
Edgerly  which  were  established  by  the  carriers  to  meet  schooner  com- 
petition which  no  longer  existed,  and  which  had  been  in  effect  a 
quarter  of  a  century,  where  there  was  nothing  to  show  the  cost  of 
tiie  service,  and  no  effort  was  made  to  justify  the  cancelation  except 
upon  the  ground  such  rates  were  abnormally  low. 

Da  Ponte  v.  Texas  &  P.  R.  Co.  Order  No.  1964,  No.  2421,  Jan. 
27,  1916,  order  denying  an  application  directing  establishment  of 
special  rate  on  oak  ties,  where  the  present  rate  was  not  excessive 
and  was  in  line  with  other  rates. 

Ruston  Creamery  Co.  v.  Vicksburg,  S.  &  P.  R.  Co.  Order  No. 
1966,  No.  2452,  Jan.  27,  1916,  order  establishing  special  rates  for 
the  transportation  of  milk  and  cream  upon  passenger  trains. 

Railroad  Commission  v.  New  Orleans,  T.  &  M.  R.  Co.  No.  2369, 
Order  No.  1975,  February  16, 1916,  order  establishing  reduced  sched- 
ule of  rates  on  sand,  gravel,  shells,  and  crushed  stone. 

Tioga  Gravel  Co.  v.  Railroads,  Nos.  2453,  2454,  2465,  2457,  2458, 
2459,  2465,  2473,  2477,  2478,  2479,  and  Re  Kansas  City  Southern  R. 
Co.  Nos.  2379,  2380,  2381,  2383,  2384,  2385,  2386,  2387,  2390, 
2391,  2392,  2394,  2395,  2400,  2409,  Order  No.  1980,  March  15, 
1916,  order  approving  rates  on  sand,  gravel,  shells,  and  crushed  stone 
pursuant  to  ihe  compromise  agreement  made  by  various  shippers  and 
carriers ;  it  appearing  that  the  rates  agreed  upon  are  fair,  reasonable, 
just,  and  nondiscriminatory.  Rates  named  in  order  No.  1206  for 
the  transportation  of  the  above  products  when  used  for  the  con- 
struction of  state  and  parish  public  roads,  if  the  state  and  parish 
were  to  receive  the  benefit  of  such  rates,  were  prescribed  pursuant 
to  agreement  in  order  No.  1981,  March  15,  1916. 

Orders  Nos.  1980  and  1981  modified  so  as  to  fix  minimum  weight 
for  sand,  gravel,  crushed  stones  and  shells  in  carload  lots  at  80,000 
pound  except  as  otherwise  provided  in  Order  No.  1981  (April  27, 
1916). 

Southern  Mineral  ft  Land  Improv.  Co.  ▼.  Railroads,  Order  No. 
1983,  No.  1572,  April  26, 1916,  order  providing  that  the  provisions  of 
order  No.  1343  issued  Dec.  21, 1911,  relative  to  rates  on  broken  stone 
between  New  Orleans  and  Winfield,  are  not  affected  by  orders  Nos. 
1980  and  1981. 

Maine. — ^Re  Colliers,  R.  R.  No.  148,  April  5,  1916,  order  author- 
izing a  supplement  to  M.  P.  U.  C.-O.  C.  No.  43  postponing  the  effec- 
tive date  of  paragraph  1824 (k)  of  the  Interstate  Conuneroe  Commis- 
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sion  regalations  for  the  transportation  of  dangerous  artideB^  o&er 
than  explosives,  by  freight,  as  shown  in  item  1,  page  18,  supplement 
No.  4,  to  classification  No.  43. 

Re  CoUyer,  E.  E.  151,  April  15, 1916,  order  approving  amendment 
to  rule  7(b)  as  now  shown  in  item  5,  page  21,  of  M.  P.  U.  C,  0.  C. 
No.  43,  it  appearing  that  snch  amendment  is  necessary  by  reason  of 
supplemental  order  of  the  Interstate  Commerce  Commission  in  case 
No.  5239. 

Ee  CoUyer,  Agent,  E.  B.  154,  May  1,  1916,  order  approving  an 
amendment  to  M.  P.  U.  C.-O.  C.  No.  43,  to  be  put  in  supplement 
No.  8,  amending  the  3d  paragraph  of  §  3. 

Michigan. — Cadillac  Lumber  Exch.  v.  Grand  Eapids  &  I.  E.  Co. 
D-967,  Jan.  5,  1916,  order  directing  railroad  to  file  supplement  No. 
6  to  M.  E.  C.  973,  naming  therein  a  minimum  weight  on  wood  for 
fuel,  carload,  50,000  pounds. 

Michigan  State  Millers'  Asso.  v.  CoUyer,  Agent,  D-910,  Jan.  14, 
1916,  order  directing  the  cancelation  of  rates  on  grain  and  grain 
products  appearing  in  supplement  No.  9  to  tariff  M.  E.  C.  No.  42. 

MitcheU-Diggins  Iron  Co.  v.  Ann  Arbor  B.  E.  Co.,  D-992,  Feb.  3, 
1916,  order  vacating  suspension  on  tariff  Q.  P.  D.  A-807,  M.  B.  C. 
A-493  carrying  rates  on  pig  iron,  and  dismissing  withdrawn  com- 
plaints thereon. 

MitcheU-Diggins  Iron  Co.  v.  Grand  Eapids  &  I.  E.  Co.  D-990,  Feb. 
3,  1916,  order  vacating  suspension  (m  tariff  G.  P.  D.  2942,  M.  E. 
C  1032  carrying  rates  on  pig  iron,  and  dismissing  withdrawn  com- 
plaints thereon. 

Gilbert  v.  Ann  Arbor  E.  Co.  D-911,  Feb.  10,  1916,  order  author- 
izing various  carriers  who  have  voluntarily  suspended  their  stock 
tariffs  to  issue  on  less  than  statutory  notice  supplementary  tariffs 
canceling  tariffs  now  under  suspension. 

Fletcher  Paper  Co.  v.  Ann  Arbor  B.  Co.  D-929,  and  Michigan 
Paper  MiUs  Traffic  Asso.  v.  Morris,  D-930,  April  14,  1916,  order 
permitting  rates  on  paper  to  become  effective  without  prejudice  to 
complainant  to  renew  their  protests  in  the  event  that  the  Wisconsin 
rate  on  paper  is  not  advanced. 

Pulp  &  Mfrs.  Traffic  Asso.  v.  Duluth,  S.  S.  ft  A.  E.  Co.  D-822, 
December  2,  1915,  rate  on  carload  shipment  of  pulp  wood,  pulp- 
wood  logs,  etc.,  to  Quinnesec,  reduced  ^  cent  per  100  pounds. 

Minnesota.— Eie  Duluth  ft  N.  M.  E.  Co.  A-1796,  Dec.  22,  1915, 
order  approving  increase  on  rates  on  forest  products  and  reasonable 
increase  in  rate  on  logs. 

Washed  Sand  ft  Gravel  Co.  v.  Great  Northern  B.  Co.  Maidi  7, 
1916,  railroads  authorized  to  file  tariff  charging  a  rate  of  }  of  a  cent 
per  100  pounds,  subject  to  a  minimum  of  $5  a  car,  for  the  move- 
ment of  washed  sand  and  gravel  between  industries  or  team  tracks 
upon  the  originating  line,  and  from  an  industrv  to  a  connecting  car- 
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rier  when  {he  product  is  to  be  delivered  within  the  city  of  Minne- 
apolis. 

Deyine  t.  Minnesota  Transfer  R.  Co.  Jan.  18,  1916,  rate  of  $5 
per  car  fixed  for  movement  of  freight  in  carload  lots  between  indus- 
tries located  on  the  tracks  of  the  Minnesota  Transfer  Bailwaj  Com- 
pany. 

Be  Investigation  of  Rates  on  Grain,  April  22,  1916,  railroads  di- 
rected to  carry  in  intrastate  commerce,  grain,  grain  products,  and 
seeds  in  sacks,  in  straight  carload  and  also  in  mixed  carloads,  pro- 
viding that  not  more  than  50  per  cent  of  the  mixed  load  is  whole 
grain,  and  authority  granted  to  increase  the  minimum  on  said  ship- 
ments to  30,000  pounds. 

Mississippi. — The  Commission  v.  All  Railroads,  No.  4258,  July  7, 
1915,  order  reducing  present  rate  on  native  grown  oats  to  conform  to 
rates  on  native  grown  com. 

Re  Green,  No.  4263,  July  7,  1915,  order  authorizing  the  Southern 
R.  Co.  to  eliminate  from  its  exceptions  to  Mississippi  classification, 
and  from  its  Mississippi  tariffs  No.  10,  classes  E  and  H,  and  substi- 
tute therefor  5th  and  4th  classes  respectively,  class  F  rates  to  be  con- 
tinued in  the  tariffs. 

The  Commission  v.  Southern  R.  Co.  No.  4262,  July  7,  1915,  order 
directing  the  Southern  Railway  Company  to  reduce  the  minimum 
carload  weight  on  ice  from  30,000  pounds  to  24,000  poimds. 

The  Commission  v.  All  Railroads,  No.  4260,  July  7,  1915,  order 
amending  items  Nos.  24,  25,  26,  27,  29,  and  31  of  Mississippi 
classification  No.  2. 

The  Commission  v.  All  Railroads,  No.  4246,  July  7,  1915,  order 
amending  Mississippi  freight  classification  No.  2,  item  37,  page  26, 
and  item  29,  page  62,  and  adding  provisions  in  reference  to  barrels 
thereto. 

Re  Yazoo  &  M.  Y.  R.  Co.  Sept.  8,  1915,  order  authorizing  the  ap- 
plication of  a  specified  rate  upon  a  carload  shipment  partially  un- 
loaded at  Grenada. 

The  Commission  v.  All  Railroads,  No.  4268,  Sept.  8,  1915,  order 
reducing  the  present  rates  on  wheat.  On  Nov.  4,  1915,  the  above 
order  was  amended  to  read,  "native  grown  wheat." 

Re  Southern  R.  Co.  No.  4261,  Sept.  8,  1915,  order  authorizing 
increased  rates  on  forest  products,  and  authorizing  an  increase  of 
the  minimum  weight  carload  on  lumber  as  published  in  tariff  No. 
1225  to  30,000  pounds. 

Jackson  Board  of  Trade  v.  Alabama  &  V.  R.  Co.  No.  4277,  Nov. 
4,  1915,  order  approving  a  rate  of  3  cents  per  hundred  pounds  on 
grain  and  grain  products  including  flour,  carload,  minimum  weight 
30,000  pounds  from  Vicksburg  to  Jackson. 

The  Commission  ▼.  M.  ft  0.  R.  R.  Co.  No.  4290,  Dec.  8,  1915, 
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order  approtin^  rates  on  special  iron  articles  from  Meridian  to  Green- 
ville. 

The  Commission  v.  All  Railroads,  No.  4292,  Dec  8,  1915,  ord« 
directing  that  all  secondhand  school  books  ccxusigned  to  Southern 
School  Book  Depository  be  classed  as  sixth  class. 

The  Commission  v.  Southern  R.  Co.  No.  4309,  March  7,  1916, 
railroads  ordered  to  establish  and  apply  specified  rates  on  marble 
and  granite  from  Columbus. 

Montana. — Nelson  Coal  Co.  t.  Great  Northern  R.  Co.  Docket  No. 
487,  Report  and  Order  No.  141,  Nov.  8,  1915,  order  directing  rail- 
roads to  establish  a  classification  and  schedule  of  rates  upon  slack 
coal  as  specified,  in  conformity  with  the  doctrine  laid  down  in  Bear 
Creek  Coal  Co.  v.  N.  W.  &  S.  R.  Co.  Report  and  Order  No.  137, 
Sept.  3,  1915,  P.T7.R.1915F,  1093. 

Nelson  Coal  Co.  v.  Great  Northern  R.  Co.  Docket  No.  485,  Report 
and  Order  No.  142,  Nov.  13,  1915,  order  directing  railroads  to  es- 
tablish rates  set  forth  in  attacked  schedule  upon  coal  from  Sand 
Coulee  in  accordance  with  views  expressed  in  report  and  order  No. 
94,  June  13,  1914. 

Nebraska,— Re  Union  P.  R.  Co.  Application  No.  2533,  Oct.  27, 
1915,  order  authorizing  amendment  to  item  305  of  tariff  G.  F.  0. 
14240  to  provide  for  a  rate  and  to  reduce  present  rates  on  sand  and 
gravel. 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2543,  Nov.  6,  1915, 
order  approving  rate  of  $10  per  car  on  rubbish. 

Re  Chicago  &  N.  W.  R.  Co.  Application  No.  2563,  Nov.  22,  1915, 
order  approving  amendment  to  tariff  11000-B  to  provide  for  class 
rates  on  carload  shipments  to  and  from  Dale. 

Re  Trans-Missouri  Freight  Bureau,  Application  No.  2567,  Nov. 
22,  1915,  order  authorizing  cancelation  of  item  765  of  Trans-Mis- 
souri Rules  Circular  No.  1-F,  I.  C.  C.  No.  320. 

Re  Union  P.  R.  Co.  Application  No.  2566,  Nov.  22,  1916,  order 
authorizing  the  cancelation  of  item  1555A,  supplement  No.  30  to 
U.  P.  Circular  6.  F.  0.  No.  1065. 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2561,  Nov.  22,  1915, 
order  authorizing  railroad  to  add,  "feed,  prepared  stock,  poultry  or 
pigeon,  not  medicated  or  condimental,  in  bidk  or  in  sacks,'^  to  its 
tariff  5400-A,  at  the  com  rates.    . 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  2565,  Nov.  22, 1915,  order 
authorizing  the  publication  of  rates  on  bricks. 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2571,  Nov.  30,  1915, 
order  authorizing  publication  of  rate  on  buttermilk  in  tank  cars. 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2577,  Dec.  2,  1915, 
railroad  authorized  to  publish  a  rate  of  2^  cents  per  cwt,  on  sand, 
from  Ashland  to  Emerald  and  other  points  upon  filing  a  lawful  tariff 
therefor. 
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Be  CJhicago,  B.  &  Q.  R.  Co.  Application  No.  2576,  Dec.  2,  1915, 
railroad  authorized  to  publish  a  rate  of  68  cents  per  ton  on  slack 
coal  from  Hastings  to  Superior,  to  apply  as  a  terminal  rate  only. 

Be  Uniwi  P.  E.  Co.  Application  No.  2582,  Dec.  4,  1915,  railroad 
anthoriaed  to  amend  items  Nos.  299,  300,  310,  315,  320,  325,  330, 
335,  aad  346  of  U.  P.  tarifE  No.  14240,  and  also  item  No.  301  of 
supplement  No.  2  to  said  tarifE,  so  that  tixe  rates  named  therein  will 
apply  on  both  sand  and  gravel. 

Be  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2516,  Dec.  9,  1915, 
order  authorizing  the  cancelation  of  obsolete  rates  on  brick,  gravel, 
sand,  and  stone,  appearing  in  C.  B.  &  Q.  G.  F.  C.  No.  15863  of 
1904,  upon  condition  that  restoration  be  made  upon  the  application 
of  any  shipper. 

Be  Chicago,  B.  ft  Q.  E.  Co.  Application  No.  2592,  Dea  14,  1915, 
order  authorizing  amendment  to  item  No.  245-J,  supplement  No.  114 
to  G.  P.  0.  15863  of  1904  carrying  rates  oh  brick. 

Be  Chicago,  B.  ft  Q.  B.  Co.  Application  No.  2578,  Dec.  18,  1915, 
order  autliorizing  the  cancelation  of  that  portion  of  item  No.  22295 
of  C.  B.  &  Q.  G.  P.  0.  No.  5000-B  which  carries  a  rate  of  9  cents 
per  cwt.,  on  cider  and  vinegar  carloads  from  Beatrice  to  Omaha. 

Be  Union  P.  B.  Co.  Application  No.  2599,  Dec.  21,  1915,  order  ap- 
proving various  commodity  rates  between  Seymour  and  Omaha  and 
Lincoln  and  between  Beet  Spur  and  Omaha  and  Lincoln  to  become 
effective  upon  publication  and  filing. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2559,  Jan.  8,  1916, 
order  approving  the  cancelation  of  item  No.  23317  of  C.  B.  ft  Q. 
tariff  5000-B  carrying  a  rate  upon  gravel  upon  the  publication  and 
filing  of  a  lawful  tariff  therefor. 

Be  Chicago,  B.  ft  Q.  B  Co.  Application  No.  2569,  Jan.  11,  1916, 
railroad  ordered  to.  cancel  that  part  of  item  No.  549  of  C.  B.  &  Q. 
tariff  No.  3291-C  which  provides  for  rates  on  the  return  of  empty 
oil  barrels. 

Be  Missouri  P.  B.  Co.  Application  No.  2614,  Jan.  11,  1916,  order 
authorizing  amendment  to  item  475-A,  supplement  No.  18  to  M.  P. 
tariff  No.  4778,  covering  switching  rates  on  stone  and  sand. 

Be  Missouri  P.  B.  Co.  Application  No.  2617,  Jan.  19,  1916,  order 
authorizing  the  cancelation  of  that  part  of  item  No.  480  of  tariff 
Ho.  4778  which  refers  to  the  Louisville  Stone  Company. 

BawliDgs  V.  Chicago,  B.  ft  Q.  B.  Co.  Formal  Complaint  No.  280, 
Jan.  22,  1916,  railroad  ordered  to  publish  a  rate  upon  ice  in  line 
with  rates  established  to  meet  competition. 

Be  Bates  between  Stations,  General  Order  No.  35,  Jan.  31,  1916, 
order  approving  cancelation  of  existing  commodity  rates  on  emigrant 
movables  and  the  estaUishmoit  of  class  B  rates  as  carried  in  Com- 
mission's general  order  No.  19  on  said  traffic  as  a  maximum. 

Be  Omaha,  L.  ft  B.  B.  Co.  Application  No.  2623,  Feb.  2,  1916, 
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order  authorizing  railroad  to  publish  a  rule  providing  for  the  pre- 
pajrment  of  freight  consigned  to  nonagency  fltations. 

Be  Missouri  P.  E.  Co.  Application  No.  2629,  Feb.  8,  1916,  order 
approving  the  application  of  an  estimated  weight  of  2,700  pounda 
per  cubic  yard  on  sand  from  Keithley  Spur  to  various  points. 

Ee  Chicago,  B.  &  Q.  E.  Co.  Application  No.  2647,  Feb.  17,  1916, 
order  approving  amendment  to  item  No.  2060  of  G.  F.  0.  No. 
4202-G. 

Ee  Union  P.  B.  Co.  Application  No.  2646,  Feb.  17,  1916,  order 
approving  rate  of  $.40  per  cwt.  on  '^otton-Iined  sugar  bags,  carloads, 
from  Omaha  to  Grering. 

Superior  Gravel  &  Sand  Co.  t.  Missouri  P.  E.  Co.  Form^  Com- 
plaint No.  288,  Feb.  23,  1916,  order  directing  a  railroad  to  charge 
a  rate  of  $5  per  car  on  carload  shipments  of  sand  and  gravel  from 
Keithley  Spur  to  Superior,  the  transportation  to  be  defined  as  a 
switching  service,  and  to  discontinue  a  charge  of  $3  for  car  rental 
where  the  railroad  had,  without  the  consent  of  the  Commission, 
changed  the  designaticm  of  the  rate  from  a  switching  to  a  road-haul 
rate  for  the  purpose  of  preventing  competing  carriers  from  absorb- 
ing the  charge,  and  had  in  other  territory  established  the  rates  desig- 
nated above  without  a  car  rental  charge,  and  no  difference  in  con- 
ditions had  been  shown. 

Ee  Chicago,  B.  &  Q.  E.  Co.  Application  No.  2656,  Feb.  23,  1916, 
order  approving  the  rate  of  6  cents  per  cwt.  cm  buttermilk  from 
Omaha  to  Lincoln. 

Ee  Union  P.  B.  Co.  Application  No.  2651,  Feb.  23,  1916,  order 
amending  second  paragraph  of  item  1390  of  XJ.  P.  Circular  G.  F.  0. 
No.  1130  in  reference  to  charge  made  for  diverting  carload  ship- 
ments. 

Be  Union  P.  B.  Co.  Application  No.  2679,  March  18,  1916,  order 
approving  cancelation  of  item  No.  1460  of  U.  P.  Tariff  G.  F.  O. 
No.  14400,  which  provides  a  rate  of  30  cents  per  cwt.  on  celery  from 
Kearney  to  Omaha,  where  no  shipments  have  moved  under  the  rate 
mentioned  for  several  years. 

Ee  Union  P.  B.  Co.  Application  No.  2683,  March  23,  1916,  order 
approving  amendment  to  item  No.  6090  of  U.  P.  Circular  G.  F.  0. 
No.  1130  by  adding  thereto  a  paragraph  providing  for  the  absorption 
of  a  loading  charge  on  live  stock  handled  through  the  Fremont  Stock 
Yards  &  Land  Company. 

Ee  Chicago,  B.  &  Q.  E.  Co.  Application  No.  2684,  March  23, 1916, 
order  authorizing  railroad  to  extend  transit  privileges  at  Hastings 
as  published  in  item  No.  996  C.  B.  &  Q.,  G.  F.  0.  No.  4202-G. 

Ee  Chicago  &  N.  W.  E.  Co.  Application  No.  2689,  March  30, 
1916,  order  approving  amendment  to  items  Nos.  412  and  416  of  C. 
ft  N.  W.  taarifF  O.  F.  D.  IIOOO-B,  relating  to  rates  on  sand  from 
Fremont. 
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Farmers  Clay  Products  Co.  t.  Chicago,  St.  P.  M.  ft  0.  B.  Co. 
Formal  Complaint  No.  230,  and  Fanners  Clay  Products  Co.  t.  C. 
4  N.  W.  R.  Co.  Formal  Complaint  No.  231,  April  7,  1916,  order 
directing  the  Chicago,  St.  Paul,  Minneapolis,  ft  Omaha  Bailway  Com- 
pany to  file  rates  on  straight  or  mixed  carload  shipments  of  common 
brick,  hollow  building  blocks,  and  drain  tiles  from  Ouren  to  all 
stations  on  its  lines;  and  it  was  further  ordered  that  the  minimum 
wdght  on  said  carload  shipments  shall  not  exceed  the  minimum 
weight  provided  in  Nebraska  classification  No.  1  and  supplements 
thereto;  provided,  however,  that  where  the  said  railway  maintains  at 
the  present  time  commodity  rates  less  than  rates  that  would  be 
established  under  an  application  of  class  '^E^'  rates  as  herein  promul- 
gated, the  commodity  rates  and  miuimum  weights  so  established  shall 
be  continued  in  full  force;  it  was  further  ordered  that  the  respondent 
railroad  shall  establish  joint  rates  on  carload  shipments  of  common 
brick,  etc.,  from  the  station  of  Ouren  by  using  the  class  ^^W  distance 
tariff  rates  as  promulgated  in  part  3,  exhibit  3,  final  order  and  gen- 
ci-al  order  No.  10,  using  the  continuous  mileage  for  the  establishment 
of  said  rates  via  the  shortest  line  junction;  and  it  was  further  or- 
dered that,  in  addition  to  the  distance  class  ^E"  rates,  there  shall 
be  added  1  cent  per  hundred  pounds;  and  it  was  further  ordered 
that  the  minimum  weight  on  such  shipments  shall  be  50,000  pounds. 

Be  Chicago  ft  N.  W.  B.  Co.  Application  No.  2710,  April  11,  1816, 
order  approving  amendment  to  rates  on  potatoes  fr^m  points  in 
Nebraska  west  of  Crawford  to  Omaha. 

Ee  Chicago,  B.  &  Q.  E.  Co.  Application  No.  2716,  April  19,  1916, 
order  granting  authority  to  establish  rate  on  sand  and  stone  from 
Piatt  Biver  Pits  to  Dunbar  and  Nebraska  City,  as  a  terminal  rate 
only. 

Be  Chicago,  B.  ft  Q.  B.  Co.  Application  No.  2717,  April  19, 1916, 
order  granting  authority  to  amend  rates  on  brick  from  York  to 
designated  Nebraska  points. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2722,  April  25,  1916, 
order  granting  authority  to  amend  tariff  on  sand  from  Grand  Island 
to  Hyannis,  in  Q.  F.  0.  No.  11677-A. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2724,  April  25,  1916, 
order  granting  authority  to  reduce  rate  on  scrap  iron  from  6  cents 
per  cwt.  to  5  cents  per  cwt.,  from  Omaha  to  Lincoln. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2721,  April  25,  1916, 
order  granting  authority  to  amend  rate  in  item  No.  65,  Q.  F.  0. 
No.  11677- A,  on  sand  and  gravel  from  Endicott  to  Omaha. 

Be  Chicago,  B.  &  Q.  B.  Co.  AppUcation  No.  2723,  April  25,  1916, 

order  granting  authority  to  publish  rate  on  sand  and  gravel  from- 

Walkers  Pit  to  Grand  Island. 

Be  St.  Joseph  &  S.  I.  B.  Co^  AppUcatim  No.  2735,  May  4,  1916» 
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order  granting  aufliority  to  publish  rate  on  sand  and  gravel  from 
Haspur  to  Hastings. 

New  Hampshire. — Keene  Development  Co.  v.  Boston  &  M.  R.  Co. 
D-264,  Dec.  2,  1915,  petition  for  a  redncticm  of  freight  rates  on 
granite  dismissed  where  rates  in  effect  were  not  excessiye  and  condi- 
tions of  traffic  did  not  warrant  a  reduction  from  the  established  rate 
on  the  system  as  a  whole. 

New  Jersey, — Re  Whippany  Sand  Co.  Jan.  11,  1916,  rates  on 
sand  from  Whippany  on  the  Morristown  &  Brie  Railroad  to  consum* 
ing  points  on  tiie  Lackawanna  Railroad  held  not  to  be  unreasonable 
after  a  careful  analysis  of  costs. 

Kaufman  v.  Delaware,  L.  &  W.  R  Co.  March  22,  1916,  ordei 
prescribing  a  reduction  in  freight  rates  on  scrap  iron  but  refusing 
to  prescribe  a  rate  to  conform  to  a  rate  on  pig  iron  between  specified 
points. 

Mountain  Ice  Co.  v.  Delaware,  L.  &  W.  R.  Co.  Jan.  1,  1916,  rates 
on  ice  in  carload  lots  on  the  Delaware,  L.  &  W.  H.  Co.  in  New  Jersey 
of  50  cents  per  ton  in  box  cars  and  55  cents  per  ton  in  ice  cars  held 
just  and  reaaonable. 

New  Mexico, — Evidence  consisting  of  comparison  of  rates  per  ton 
mile  earnings  and  cost  of  operation  of  the  line  as  a  whole  is  insuffi- 
cient to  warrant  the  issuance  of  an  order  holding  a  joint  freight  rate 
on  a  particular  commodity  to  be  unreasonable.  Santa  Fe  Gold  & 
Copper  Min.  Co.  v.  Atchison,  T.  ft  S.  F.  R.  Co,  Cause  No.  15,  March 
23,  1916. 

New  York,  Second  District. — ^Re  Boston  &  M.  R.  Co.  Case  No. 
5599,  Aug.  19,  1915,  authority  granted  to  establish  a  joint  freight 
tariff  of  clsBS  and  commodity  rates  in  connection  with  the  Mer- 
chants^ Line,  and  applying  in  either  direction  between  New  York 
City  and  stations  on  the  Boston  &  Maine  Railway  by  way  of  Troy^ 
N.  Y. 

Re  New  York,  0.  &  W.  R.  Co.  Case  No.  5615,  Aug.  31,  1915, 
authority  granted  to  establish  a  local  freight  rate  of  63  cents  per 
ton  on  ice  in  carloads  from  Earlville  to  Solsville. 

Roesch  V.  New  York  C.  R.  Co.  Case  No.  5159,  Sept.  1, 1915,  order 
adjusting  freight  charges  on  10  carloads  of  manure  from  Black 
Rock  (Buffalo)  to  Fredonia. 

Association  of  Ice  Cream  Mfrs.  v.  Adams  Exp.  Co.  Case  No.  4146, 
Sept.  1,  1915,  order  dismissing  complaint  alleging  excessive  rates  on 
the  return  of  empty  ice-cream  containers. 

Re  Buffalo,  R.  ft  P.  R.  Co.  Case  No.  5619,  Sept  2,  1915,  local 
freight  rate  of  40  cents  per  ton  on  sand  and  gravel,  carloads,  from 
Springville  to  EUicottville  a&d  Great  Valley. 

Re  Delaware  &  N.  R.  Co.  Case  No.  5620,  Sept.  3,  1915,  local 

freight  rates  of  60  cents  per  ton  on  criipbed  stone  in  carloads  from 
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Arkrille  to  East  Branch  and  intermediate  statioxiB,  induding  stations 
on  its  Andes  branch. 

Be  New  York  C.  R.  Co.  Case  No.  5621,  Sept.  3,  1915,  to  establish 
a  joint  commodity  rate  of  $2.25  per  cord  on  slab  wood,  carloads,  from 
Tupper  Lake  Junction,  over  its  line  via  Syracuse  and  the  Delaware, 
Lackawanna,  &  Western  Bailroad  to  Fulton. 

Be  New  York  C.  B.  Co.  Case  No.  5623,  Sept.  7,  1915,  local  com- 
modity freight  rate  of  2.2  cents  per  hundred  pounds  on  wood  rail- 
road ties,  carloads,  from  Newton  Falls  to  Aldrich. 

Be  Lehigh  Valley  B.  Co.  Case  No.  5624,  Sept.  9,  1915,  rate  of 
53  cents  per  2,000  pounds  on  crushed  stone,  carloads,  from  Oaks  Cor- 
ners to  Covert>  Interlaken,  and  Van  Liews. 

Be  Buffalo,  B.  &  P.  B.  Co.  Case  No.  5626,  Sept.  9,  1915,  rate  of 
79  cents  per  2,240  pounds  on  iron  and  steel  articles,  carload,  from 
Springville  to  Buffalo. 

Be  Delaware  &  H.  Co.  Case  No.  5626,  Sept.  9,  1915,  rate  of  $1 
per  2,000  pounds  on  crushed  stone,  carloads,  from  Cobleskill,  via 
Sidney,  and  the  New  York,  Ontario,  &  Western  Railway  to  Mount 
Tpton. 

Be  Boston  &  M.  R.  Co.  Case  No.  5628,  Sept.  10,  1915,  rate  of 
$1.16  per  2,000  pounds  on  brick,  carloads,  from  Mechanicville  via 
Rotterdam  Junction,  and  the  New  York  Central  Railroad  to  Fort 
Plain. 

Re  Erie  R.  Co.  No.  5629,  Sept.  11,  1915,  rate  of  84  cents  per 
2,000  pounds  on  brick  and  articles  taking  same  rates  as  named  in 
this  tariff,  carloads,  from  Jamestown  over  Erie  railroad  and  rail- 
loads  of  parties  to  said  tariff  to  Famham. 

Re  New  York  C.  R.  Co.  No.  5630,  Sept.  14,  1915.  rate  of  42 
cents  per  ton  on  ice,  carloads,  from  Keene  to  Gouvemeur. 

Re  New  York,  0.  &  W.  R.  Co.  Case  No.  5631,  Sept.  14,  1915,  to 
amend  tariff  P.  S.  C,  2  N.  Y.,  No.  3095,  and  establish  the  mileage 
rates  on  milk,  buttermilk,  condensed  milk,  and  pot  cheese  to  TJtica, 
as  shown  in  tariff,  also  adding  Utica  to  the  alphabetical  list  of 
stations. 

Re  Pittsburg,  S.  &  N.  R.  No.  5638,  Sept.  14,  1915,  authority 
granted  to  publish  a  supplement  to  its  freight  tariff  P.  S.  C,  2  N. 
Y.  No.  502. 

Re  Delaware  &  H.  Co.  Case  No.  5635,  Sept.  15,  1915,  authority 
granted  to  establish  a  rate  of  13.1  cents  per  hundred  pounds  on 
apples  in  carloads  from  Montcalm  Landing  to  Albany  and  Troy. 

Re  Lehigh  Valley  R.  Co.  No.  5634,  Sept.  15,  1915,  authority 
granted  to  establish  a  local  commodity  freight  rate  of  37  cents  per 
ton  on  silica  rock  in  carloads  from  Buffalo  to  Niagara  Falls. 

Re  Delaware  &  H.  Co.  No.  5633,  Sept.  15,  1915,  a  rate  of  $2.62 
per  ton  on  lumber  and  forest  products  in  carloads  from  Glens  Falls 
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over  ite  line  m  Schenectady  and  the  New  York  Central  Saflroad 
to  Watertown. 

Be  BuflfalQ,  R.  &  P.  R.  Co.  Case  No,  5632,  Sept  15,  1916,  joint 
commodity  rate  of  84  cents  per  ton  on  brick  in  carloads  from  Lime- 
stone over  its  lines  via  Maehias  and  the  Pennsylvania  Railroad  to 
Glean. 

Re  Lehigh  Valley  Co.  Case  No.  5636,  Sept.  16,  1915,  rules  gov- 
erning storage  and  reconsignment  of  grain  producte  and  by-products 
at  warehouses  in  Buffalo. 

Re  Pennsylvania  R.  Co.  Case  No.  5637,  Sept  16,  1915,  anthority 
established  to  grant  a  rate  of  63  cents  per  ton  on  ice  in  carloads  from 
Lime  Lake  via  Rochester  and  the  New  York  Central  Railroad  to 
Kent  street  and  Portland  avenne  stations,  Rochester,  N.  Y. 

Re  New  York  C.  R.  Co.  No.  5639,  Sept  16,  1915,  authority 
granted  to  publish  a  supplement  to  L.  S.  &  M.  S.  series  tariff  P.  S. 
C,  2  N.  Y.,  No.  611  and  D.  A.  V.  ft  P.  series  tariff  P.  S.  C,  2  N. 
Y.,  No.  208. 

Re  New  York  C.  R.  Co.  No.  5640,  Sept  17,  1915,  a  rate  of  $1.32 
per  ton  on  iron  pyrites,  carloads,  from  De  Kalb  Junction  to  Sus- 
pension Bridge  and  Niagara  Falls. 

Re  New  York  C.  R.  Co.  No.  5641,  Sept.  17,  1915,  rate  of  42 
cents  per  ton  on  ice,  carloads,  from  De  Kalb  Junction  to  Oonver- 
neur. 

Re  New  York  C.  R.  Co.  No.  5646,  Sept  17,  1915,  joint  freight 
rate  of  $2.42  per  ton  on  iron  or  scrap  iron,  iron  or  steel  borings, 
iron  or  steel  turnings,  old  car  axles,  old  car  wheels  and  old  rails  in 
carloads  from  Ardsley  via  Chatham,  Boston  ft  Albany  Railroad, 
and  West  Albany  Transfer  to  Syracuse. 

Re  Delaware  &  H.  Co.  No.  5642,  Sept  18,  1915,  anthority  granted 
to  establish  a  rate  of  $2.10  per  ton  on  ice  in  carloads  from  Glens  Falls 
over  its  line  via  Troy  and  the  New  York  Central  Railroad  to  Tivoli. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  5643,  Sept  18,  1915,  authority 
granted  to  establish  a  joint  freight  rate  of  58  cents  per  ton  on  ice 
in  carloads  via  Silver  Springs  and  the  Erie  Railroad  to  Depew. 

Re  Erie  R.  Co.  No.  5644,  Sept  18,  1915,  rate  of  $1.05  per  ton 
on  ice,  carloads,  from  Jamestown  and  Lakewood  to  Allegany,  Bel- 
mont, Belvidere,  CarroUton,  Cuba,  Friendship,  Hinsdale,  Kill  Buck, 
Scio,  and  Vandalia. 

Re  Middletown  &  TJ.  R.  Co.  No.  5645,  Sept  18,  1915,  rate  in  cents 
per  ton  on  scrap  iron  per  carloads  to  Middletown  from  Slate  Hill  45, 
Johnsons  50,  West  Town  55,  and  Unionville  60. 

Re  Lehigh  Valley  R.  Co.  No.  5647,  Sept  20,  1915,  to  amend 
rules  and  regulations  governing  storage  charges  at  Buffalo  or  Cheek- 
towaga,  on  ex-lake  iron  ore. 

Re  Morris,  No.  5648,  Sept.  20,  1915,  order  approving  supplement 
to  freight  tariff  P.  S.  C.  2  N.  Y.  No.  16  and  providing  for  can- 
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celation  of  item  No.  1455-E  as  riiown  on  page  24  of  aapplement  No. 
41. 

Be  New  York  C.  B.  Co.  No.  5649,  Sept.  20,  1915,  file  am^dment 
to  freight  tariff  P.  S.  C-  2  N.  Y.  N.  Y.  C.  No.  2311,  as  set  forth 
in  application. 

Be  Erie  B.  Co.  No.  5650,  Sept.  20,  1915,  rate  of  74  cents  per  ton 
on  brick  from  Jamestown  via  Dunkirk  and  the  New  York,  Chicago, 
&  St  Lonis  Bailroad  Company,  to  Bipley. 

Be  Lehigh  Valley  B.  Co.  No.  5651,  Sept.  21,  1915,  joint  com- 
modity rate  of  7.9  cents  per  hundred  pounds  on  apples,  carloads, 
from  Oaks  Comers  and  Phelps  over  its  lines  and  the  Buffalo,  Boch- 
ester,  &  Pittsburgh  Bailway  to  Le  Boy. 

Be  Erie  B.  Co.  No.  5652,  Sept  21,  1915,  supplement  to  freight 
tariff  P.  S.  C.  2  N.  Y.  No.  A.522. 

Be  New  York  C.  B.  Co.  No.  5653,  Sept  22,  1915,  local  com- 
modity rate  of  $1.35  per  ton  on  rough  building  stone  in  carloads 
from  Ossining  to  Albany. 

Be  Pennsylvania  B.  Co.  No.  5655,  Sept.  22, 1915,  rate  of  85  cents 
per  ton  on  ice,  carloads,  from  Lime  Lake  over  its  lines  and  the 
New  Yori^  Central  Bailroad  to  Lewiston. 

Be  West  Shore  B.  Co.  No.  5657,  Sept  23,  1915,  freight  tariff  can- 
celing its  P.  S.  G.  2  N.  Y.  W.  S.  No.  601,  reissuing  the  matter 
contained  therein  without  change  except  as  shown  in  application. 

Be  New  York  C.  B.  Co.  No.  5658,  Sept  23,  1915,  rates  per 
hundred  pounds  on  empty  boxes,  apples,  tomatoes,  grapes,  and 
canned  goods  in  carloads  to  Brocton  from  New  York  state  stations 
as  follows:  Van  Buren,  Bipley,  Forsyth,  Westfield,  Portland,  Dun* 
kirk,  and  Waites  Crossing  4.2  cents;  State  Line  and.  Silver  Creek 
5.3  cents;  Irving  and  Famham  5.8  cents;  Angola,  Derby,  and  Lake* 
view  6.3  cents ;  Athol  Springs  7.4  cents. 

Be  New  York  C.  R  Co.  No.  5662,  Sept  24,  1915,  local  freight 
rate  of  46  cents  per  ton  on  ashes  and  cinders,  carloads,  from  Syra- 
cuse to  Solvay. 

Re  New  York  C.  B.  Co.  No.  5661,  Sept.  24,  1915,  local  commodity 
rate  of  63  cents  per  ton  on  asphalt  paving  blocks,  carloads,  from 
Lockport  to  Suspension  Bridge. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  5660,  Sept  24,  1915,  rate  of  75 
cents  per  ton  on  sand  and  gravel  in  carloads  from  Springville  over 
its  line  via  Salamanca  and  the  Erie  Railroad  to  Kennedy. 

Re  Boston  &  A.  R  Co.  No.  5659,  Sept  24,  1915,  a  joint  com- 
modity rate  of  10^  cents  per  hundred  pounds  on  cider  per  carload 
from  Chatham  over  its  line  via  Albany  and  the  West  Shore  Rail- 
road to  Bavena. 

Re  New  York  C.  B.  Co.  No.  5664,  Sept  27, 1915,  local  of  10  cents 

per  hundred  pounds  on  copper  wire,  brass  rods,  brass  tubes,  copper 
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rods,  iron  rods  (brass  covered),  sheet  brass,  and  sheet  copper,  car- 
loads, from  Hastings-on-Hudson  to  Schenectady. 

Re  New  York  C.  R.  Co.  No.  6665,  Sept.  28,  1916,  rate  of  13.7 
cents  per  hundred  pounds  on  lumber  and  forest  products,  carloads, 
from  points  within  the  lighterage  limits  of  New  York  Harbor  over 
its  line  via  Albany  and  the  Delaware  &  Hudson  Company's  railroad 
to  Cobleskill. 

Re  New  York  C.  R.  Co.  No.  5666,  Sept.  28,  1916,  local  freight 
rates  of  6.8  cents  per  hundred  pounds  on  tomatoes,  carloads,  from 
Lyndonville  to  Rochester. 

Re  Boston  &  Albany  R.  Co.  No.  5667,  Sept.  28,  1915,  amendment 
to  its  freight  tariff  P.  S.  C,  2  N.  Y.,  No.  541,  to  take  effect  October 
28,  1915,  to  establish  a  class  rate  from  Hudson  to  various  points 
which  are  now  in  effect  and  contained  in  supplement  No.  9  to  its 
freight  tariff  P.  S.  C.  2  N.  Y.  No.  319. 

Re  Rutland  R.  Co.  No.  5668,  Sept.  28,  1915,  joint  commodity  rate 
of  $1.20  per  ton  on  ice,  carloads,  from  Old  Chatham  over  its  line 
via  Chatham  and  the  New  York  Central  Railroad  to  Wassiac. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6669,  Sept.  29,  1915,  rate  of 
63  cents  per  ton  on  dirt  in  carloads,  from  Rome  to  Clinton. 

Re  Erie  R.  Co.  No.  5670,  Oct.  1,  1915,  order  autiiorizing  supple- 
ment No.  8  P.  S.  C,  No.  A-508,  carrying  amended  charges  on  ice. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6671,  Oct.  1, 1915,  order  author- 
izing  P.  S.  C.  No.  3213  applying  to  various  stations,  the  rates  shown 
in  freight  tariff  P.  S.  C,  2  N.  Y.,  No.  2844. 

Re  Erie  R.  Co.  No.  5672,  Oct.  1,  1915,  order  authorizing  P.  S.  C. 
No.  3484,  carrying  rates  on  asphalt  paving  blocks. 

Re  New  York  C.  R.  Co.  No.  5673,  Oct.  4,  1915,  order  authorizing 
supplement  No.  1  to  P.  S.  C.  N.  Y.  C.  No.  2070,  carrying  changes 
in  rates  on  unburned  ground  limestone. 

Re  Pennsylvania  R.  Co.  No.  5674,  Oct.  4,  1915,  order  approving 
Supplement  No.  1  to  G.  0.  P.  S.  C.  No.  830,  by  adding  the  Genesee 
&  Wyoming  Railroad  Company  to  list  of  participating  carriers. 

Re  New  York  C.  R.  Co.  No.  5676,  Oct.  5,  1915,  order  approving 
supplement  No.  7  to  P.  S.  C.  N.  Y.  C.  No.  2217,  carrying  changes 
in  rates  on  building  sand  and  gravel. 

Re  Pennsylvania  R.  Co.  No.  6677,  Oct.  5,  1916,  order  approving 
supplement  No.  20,  to  G.  0.  P.  S.  C.  No.  785,  carrying  changes  in 
rates  on  sand  and  gravel. 

Re  West  Shore  R.  Co.  No.  6678,  Oct.  6,  1915,  order  approving 
supplement  No.  3  to  P.  S.  C.  W.  S.  No.  297,  carrying  changes  in 
rates  on  cider  and  vinegar,  carloads. 

Re  New  York  C.  R.  Co.  No.  6679,  Oct.  5,  1915,  order  authorizing 
supplement  No.  3  to  P.  S.  C.  N.  Y.  C.  No.  1363,  carrying  changes 
^n  rates  on  cider  and  vinegar,  carloads. 

Re  New  York  C.  R.  Co.  No.  5680,  Oct.  5,  1915,  order  authorizing 
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P.  S.  C.  IT.  Y.  C  Nol  2366^  carrying  change  in  rate  on  basketSy 
boxes,  and  cratee,  carloada. 

Be  New  York  C.  R.  Co.  No.  5682,  Oct.  6,  1915,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2364,  establiehing  a  rate  on  ice  carloads. 

Ke  New  York  C.  R.  Co.  No.  5681,  Oct.  6,  1915,  order  authorizing 
P.  S.  C.  N.  Y.  C.  No.  2363,  carrying  changes  in  rates  on  fluid  milk 
in  40-quart  cans. 

Be  Delaware  &  H.  Co.  No.  5686,  Oct.  7,  1915,  order  authoriring 
sapjdement  No.  8,  P.  S.  C.  No.  3112,  carrying  changes  in  rates  on 
cord  wood,  carloads. 

Be  Delaware  &  H.  Co.  No.  5685,  Oct.  7,  1915,  order  authorizing 
supplement  No.  19,  P.  S.  C.  No.  3118,  carrying  changes  in  rates 
on  iron  ore,  carloads. 

Be  Delaware  Ic  H.  Co.  No.  5684,  Oct.  7,  1915,  order  authorizing 
supplement  No.  13  to  P.  S.  C.  No.  3114,  carrying  changes  in  rates 
on  conent,  carloads. 

Be  Delaware  &  H.  Co.  No.  5687,  Oct.  7,  1915,  order  authorizing 
supplement  No.  7  to  P.  S.  C.  3156,  carrying  changes  in  rates  on 
dder  apples  in  bulk,  carloads. 

Be  New  York  C.  B*  Co.  No.  5688,  Oct.  7,  1915,  order  authorizing 
bupplement  No.  18  to  P.  S.  G.  N.  Y.  C.  No.  65,  establishing  rates 
on  ioe,  carloads. 

Be  Lehigh  Valley  B.  Co.  No.  5689,  Oct.  8, 1915,  order  authorizing 
P.  S.  C.  No.  D-3202,  carrying  changes  in  rates  on  apples,  carloads. 

Be  New  York  C.  B.  Co.  No.  5690,  Oct.  8,  1915,  order  authorizing 
supplement  No.  3  to  P.  S.  C.  N.  Y.  C.  No.  1678,  establishing  a  local 
commodity  rate  upon  apples  in  bulk,  carloads. 

Be  New  York  C.  B.  Co.  No.  5691,  Oct.  8,  1915,  order  authorizing 
supplement  No.  3  to  P.  S.  C.  N.  Y.  C.  No.  1678,  carrying  a  joiAt 
commodity  tariff  on  apples  in  bulk,  carloads. 

Be  Delaware  ft  H.  Co.  No.  5692,  Oct.  11,  1915,  order  approving 
supplement  No.  17,  to  P.  S.  G.  No.  3154,  establishing  rates  on 
cement,  carloads. 

Be  New  York  C.  B.  Co.  No.  5693,  Oct.  13,  1915,  order  auttioriz- 
ing  supplement  No.  1  to  P.  S.  C.  N.  Y.  C.  No.  2853,  establishing  the 
index  numbers  for  Carthage,  HarrisviUe,  and  Newton  Falls,  N.  Y., 
as  shown  in  tariff  P.  S.  C,  2  N.  Y.  (N.  Y.  C.  &  H.  B.  B.  B.  issue) 
No.  10567. 

Be  New  Y<M*k  C.  B.  Go.  No.  5694,  Oct.  14,  1915,  order  authoriz- 
ing supplement  No.  1  to  P.  S.  C.  N.  Y.  C.  No.  2347,  establishing 
explanation  of  reference  '^mai^k  triangle^'  omitted  in  error  from 
tarifE. 

Be  West  Shore  B.  Co.  No.  5700,  Oct.  18,  1915,  order  authorizing 
sapplemient  No.  13  to  P.  S:  C.  W.  S.  No.  495,  correcting  an  item 
in  supplement  No.  12  in  ref  erefioe  to  grouping  oi  oil^  coal,  and  tax 
in  carloads. 
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Ee  New  York  C.  B.  Co.  No.  56»9,  Oct  18,  1915,  order  authoriz- 
ing  supplement  No.  14  to  P.  S.  C.  N.  Y.  C.  No*  65,  carrying  an 
amendment  on  rates  on  ice,  carloads. 

Re  Boston  &  M.  E.  Co.  No.  5707,  Oct.  18,  1916,  order  authorizing 
supplement  No.  1  to  P.  S.  C,  No.  230  and  supplement  No.  2  to 
P.  S.  C,  No.  572,  governing  shipments  of  nailk,  cream,  etc.,  when 
transported  in  passenger,  milk,  or  freight  train  service* 

Re  New  York  C.  R*  Co.  No.  5701,  Oct.  19,  1916,  order  authoriz- 
ing supplement  No.  4  to  P.  S,  C.  N.  Y.  0.  No.  1678,  establishing 
a  joint  commodity  tariff  upon  apples  in  bulk,  carloads. 

Re  West  Shore  R.  Co.  No.  5702,  Oct  19,  1916,  order  authorizing 
P.  S.  C,  W.  S.  No.  628,  establishing  a  joint  commodity  tariff  on 
ice. 

Re  New  York  C.  R.  Co.  No.  6703,  Oct.  21,  1J15,  order  authoriz- 
ing P.  S.  C.  N.  Y.  C.  No.  2386,  establishing  a  local  commodity  tariff 
on  feldspar  and  silica  rock  in  carloads. 

Re  West  Shore  R.  Co.  No.  5704,  Oct  21,  1916,  oider  authorixing 
P.  S.  C.  W.  S.  No.  629,  establishing  a  local  commodity  tariff  on 
building  sand,  carloads. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  5705,  Oct.  22, 1915,  order  authoriz- 
ing P.  S.  C.  No.  1208,  establishing  a  local  commoditrjr  tariff  on 
cinders. 

Re  West  Shore  R.  Co.  No.  5706,  Oct  22,  1916,  order  authorizing 
supplement  No.  1  to  P.  S»  C.  W.  S.  No.  616,  establishing  change  of 
routes. 

Re  Erie  R.  Co.  No.  5708,  Oct  23, 1915,  order  authorizing  P.  S.  C. 
No.  3497,  establishing  a  joint  commodity  rate  up<»i  slag. 

Re  Pennsylvania  R.  Co.  No.  6709,  Oct  25,  1915,  order  authoriz- 
ing G.  0.  P.  S.  ,C.  No.  836,  and  supplement  No.  21,  to  O.  0.  P. 
S.  C.  No.  435,  carrying  amendments  to  rates  cm  ingot  molds,  pig 
molds,  and  ingot  mold  stools  at  pig-'iron  rates. 

Re  Lehigh  Valley  R,  Cp.  No,'  5711,  Oct  26,  1915,  order  authoriz- 
ing P.  S.  C.  No.  D-3208,  carrying  changes  in  rates  on  loading  of 
dressed  beef  and  dressed  hogs. 

Re  Albany  Southern  R.  Co.  No.  5712,  Oct.  28, 1916,  order  anthorw 
izing  P.  S.  C.  No.  127  establishing  a  proportional  freight  tariff  on 
milk,  buttermilk,  cream,  and  .pot  (dieese. 

Re  West  Shore  R.  Co.  No.  5713,  Oct.  28,  1915,  order  authorizing 
P.  S.  C.  W.  S.  No.  636,  establishing  a  jomt  commodity  tariff'  on 
ice. 

Re  Boston  &  M.  R.  Go.  No.  5714,  Oct*  28,  1916,  order  ontibiorizing 
P.  S.  C.  No.  694,  establishing  a  joint  commodity  tariff  on  poles, 
telephone  or  telegraph,  carloads. 

Ee  Delaware  &  N.  B.  Co.  No.  6715,  Oct.  29, 1915,  order. authoriz- 
ing  P.  S.  C.  No.  148^  establisbing  a  local  eommodity  rate  on  scrap 
iron. 
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Be  Western  New  York  &  P.  Traction  Co.  Xo,  5716,  Oct.  29,  1915, 
order  axiihorizing  P.  S.  C.  No.  169,  establishing  a  local  commodity 
tariff  on  logs. 

Be  New  York  C.  B.  Co.  Case  No.  5717,  Nov.  3,  1915,  rate  of  9.5 
cents  per  hnndred  weight  on  lumber  and  forest  products  carloads 
from  New  Bridge,  New  York,  over  the  Newton  Falls  &  Northern 
Bailroad  via  Newton  Falls,  New  York,  and  the  New  York  Central 
Eailroad  to  Solvay,  New  York, 

Be  New  York  C.  E.  Co.  No.  5718,  Nov.  3,  1916,  amendment  to 
freight  tariff  P.  S.  C,  2  N.  Y.  No.  11433  under  an  effective  date  of 
November  29,  1915,  canceling  supplement  No.  11,  filed  to  take 
effect  November  29,  1915. 

Re  Lehigh  VaUey  R.  Co.  Case  No.  6725,  Nov.  4,  1915,  to  publish 
various  freight  rate  schedules  to  restore  the  rates  which  were  in 
force  prior  to  November  1,  1915,  applying  to  New  York  intrastate 
shipments  of  ingot  molds,  pig  molds,  and  ingot  mold  stools,  car- 
loads. 

Re  New  York  C.  B.  Co.  No.  5720,  Nov.  5, 1915,  rate  of  13.7  cents 
per  hundred  pounds  on  apples,  in  bulk,  carloads,  from  Chappaqua, 
N.  Y.,  to  HoUey,  N.  Y. 

Re  New  York  C.  B.  Co.  Case  No.  5721,  Nov.  5,  1915,  rate  of  10.6 
cents  per  can  on  fluid  milk  in  40-quart  cans  in  lots  of  30  cans  or 
more  from  Cape  Vincent  to  Bosiere,  N.  Y. 

Be  New  York  C.  B.  Co.  Case  No.  5722,  Nov.  6, 1915,  a  joint  com- 
modity rate  of  15.8  cents  per  hundred  pounds  on  cider  and  vinegar 
in  carloads  from  Amenia  via  Chatham,  N.  Y.,  Boston  &  Albany 
railroad.  West  Albany  Transfer,  N.  Y.,  and  New  York  Central  Bail- 
road  to  Holley,  N.  Y. 

Be  New  York  C.  B.  Co.  Case  No.  5719,  Nov.  5,  1915,  rate  of 
$2.52  per  ton  on  feldspar  and  silica  rock,  in  carloads,  from  Qouver- 
neur,  N.  Y.,  to  Barclay  street,  St.  John's  park,  Desbrosses  street. 
Thirty-third  street,  Forty-second  street.  Sixtieth  street,  pier  34  East 
river.  One  Hundred  Thirtieth  street,  Melrose  Jimction,  and  West- 
chester avenue,  New  York,  Lwig  Island  City,  Queensboro  "Terminal, 
N.  Y.,  and  to  Wallabout  Basin,  Brooklyn  Eastern  District  Terminal, 
Jay  street  Terminal,  Pulton  Terminal,  Baltic  Terminal,  Atlantic 
Terminal,  and  Bush  Docks,  Brooklyn,  N.  Y. 

Be  New  York  C.  B.  Co.  Case  No.  5724,  Nov.  5, 1915,  joint  freight 
rate  of  43.2  cents  per  can  on  cream,  in  40-quart  cans,  in  carloads 
miniTnuTn  250  cans,  from  Qouvemeur,  N.  Y.,  over  its  line  and  the 
West  Shore  Bailroad  to  Mohawk  (Herkimer  county)  New  York,  such 
rate  to  include  free  return  of  empty  cans,  but  not  to  include  icing. 

Be  Central  New  England  B.  Co.  Case  No.  5726,  Nov.  6,  1915, 
rate  of  13.1  cents  per  hundred  pounds  on  apples,  in  barrels,  carloads, 
from  Bed  Hook,  N.  Y.,  over  its  line  via  Beacon,  N.  Y.,  and  the 
New  York  Central  Bailroad,  to  Syracuse,  N.  Y. 
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Be  New  York  C.  R.  Co.  Case  No.  5727,  Not.  8,  1915,  rate  of  18.5 
cents  per  hundred  poundfi  on  excelsior,  carloads,  from  Malone,  N. 
y.,  to  Coming,  N.  Y. 

Be  Morris,  Case  No.  5728,  Nov.  11,  1915,  The  Erie  Bailroad  Co., 
The  New  York,  Chicago  &  St.  Louis  R.  Co.,  and  E.  Morris,  agent 
for  the  New  York  Central  R.  Co.  authorized  to  file  amendments  to 
their  tariffs  whether  postponing  exceptions  to  the  official  classifica- 
tion which,  if  in  effect,  would  cancel  fifth-class  rating  on  animal, 
poultry,  or  pigeon  feed,  less  carloads. 

Re  Erie  R.  Co.  Case  No.  5729,  Nov.  12,  1915,  amendment  to 
freight  tariff  to  cancel  rate  in  supplement  No.  7,  of  $2.36  per  2,240 
pounds  on  new  iron  and  steel  rails  from  Buffalo  and  North  Tona- 
wanda  to  Elmira. 

Re  New  York  C.  R.  Co.  No.  5731,  Nov.  16,  1915,  rate  of  2.6  cents 
per  hundred  pounds  on  excelsior  wood,  carloads,  from  Lowville  to 
Boonville. 

Re  Lehigh  Valley  R.  Co.  No.  5732,  Nov.  17,  1915,  a  rate  of  12.6 
cents  per  can  on  milk,  in  40-quart  cans  to  be  bottled  and  reshipped 
from  Owego  and  Berkshire  to  Newark  Valley. 

Re  Erie  R.  Co.  No.  5733,  Nov.  18,  1915,  joint  commodity  rate  of 
$1.23  per  ton  on  lumber,  carloads,  from  Endicott  over  its  line  via 
Binghamton  and  the  Delaware,  Lackawanna,  &  Western  Railroad  tm 
Syracuse. 

Re  New  York,  0.  &  W.  R.  Co.  No.  5734,  Nov.  19,  1915,  a  rate  of 
42  cents  per  ton  on  sand,  carloads,  from  Tylers  to  Boaooe. 

Re  New  York  C.  R.  Co.  Case  No.  5742,  Dec.  1,  1915,  order  ap- 
proving P.  S.  C.  L.  S.  No.  84,  establishing  a  local  commodity  tariff 
on  crushed  stone,  riprap,  rubble,  rough  and  quarry  scrap. 

Re  Delaware  &  H.  Co.  No.  5743,  Dec.  1,  1915,  order  approving 
P.  S.  C.  No.  3253,  establishing  a  commodity  tariff  on  skim  milk. 

Northern  &  Centr.  New  York  Cheese  Shippers  Asso.  v.  New  York 
G.  R.  Co.  Case  No.  4910,  Dec.  2,  1915,  upon  the  application  of  the 
railroad  freight  tariff  P.  S.  C.  2  N.  Y.  14076,  carrying  minimum 
charges  for  trap  or  ferry  service,  was  ordered  canceled  where  the 
Interstate  Commerce  Commission,  July  3,  1915,  ordered  the  with- 
drawal of  such  tariffs,  upon  interstate  shipments. 

Re  New  York  C.  R.  Co.  No.  5746,  Dec.  2,  1915,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2453,  establishing  a  local  commodity  tariff 
<m  freight. 

Re  Rutland  R.  Co.  Case  No.  5745,  Dec.  2,  1915,  order  approving 
P.  S.  C.  No.  773,  establishing  a  joint  commodity  tariff  on  milk, 
buttermilk,  cream,  and  pot  cheese. 

Re  West  Shore  R.  Co.  No.  5744,  Dec.  2,  1915,  order  approving  P. 
S.  C.  W.  S.  No.  654,  establishing  a  joint  commodity  tariff  on  riprap, 
stone. 

Re  West  Shore  R.  Co.  No.  5748,  Dec.  2,  1915,  order  approving  P. 
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S.  C.  W.  S.  No.  653,  egtablishing  regulation  covering  stop-off  for 
partial  unloading  of  farm  wagons. 

Re  New  York  C.  B.  Co.  No.  5747,  Dec.  2,  1915,  order  approving 
P.  S.  C.  N.  T.  C.  No.  2445,  establishing  a  local  freight  tariff  cover- 
ing  regulation  of  stop-off  for  partial  unloading  of  farm  wagons. 

Re  CoUyer,  No.  5749,  Dec.  2,  1915,  order  approving  supplement 
No.  1  to  P.  S.  C.  0.  C.  No.  43,  for  the  purpose  of  correcting  error. 

Re  Grand  Trunk  R.  System,  No.  5750,  Dec.  2,  1915,  order  approv- 
ing supplement  No.  1  to  P.  8.  C.  No.  52,  supplement  No.  11  to 
P.  S.  C.  No.  91,  and  supplement  No.  7  to  P.  S.  C.  No.  140. 

Re  Buffalo,  B,  &  P.  B.  Co.  No.  5753,  Dec.  6,  1915,  order  approT- 
ing  P.  S.  C.  No.  1217,  establishing  a  commodity  tariff  on  fluid  milk. 

Re  New  York  C.  R  Co.  No.  5755,  Dec.  7,  1915,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2463,  establishing  a  local  commodity  tariff  on 
distilleirs'  grains. 

Re  Brie  B.  Co.  No.  5756,  Dec.  9,  1915,  order  approving  P.  S.  C. 
No.  3521,  establishing  a  local  commodity  tariff  on  field  stone. 

Be  New  York,  0.  &  W.  B.  Co.  No.  5757,  Dec.  10,  1915,  order  ap- 
proving P.  S.  C.  No.  3239,  establishing  a  local  commodity  tariff  on 
sand. 

Be  New  York  C.  B.  Co.  No.  5763,  Dec.  13,  1915,  order  approv- 
ing  P.  S.  C.  N.  Y.  C.  No.  2471,  establishing  a  local  commodity  tariff 
on  shirts,  shirt  waists,  collars,  and  cuffs. 

Be  New  York  C.  B.  Co.  No.  5764,  Dec.  17,  1915,  order  approv- 
mg  supplement  No.  5  to  P.  S.  C.  N.  Y.  C.  No.  2311,  establishing 
a  joint  commodity  on  unbumed  ground  limestone. 

Be  New  York  C.  B.  Co.  No.  5765,  Dec.  18,  1915,  order  approving 
P.  S.  C.  N.  Y.  0.  No.  2476,  establishing  a  local  commodiiy  tariff 
on  logs. 

Be  All  Bailroads,  No.  5767,  Dec.  21,  1915,  order  authorizing  the 
filing  of  tariff  schedules  or  supplements  establishing  in  carload  mini- 
mum weights,  as  to  New  York  state  traffic  on  live  stock,  fresh  meats, 
and  packinghouse  products,  uniform  with  and  maintaining  the  estab- 
lished relation  to  the  rates  and  carload  minimum  weights  prescribed 
by  the  Interstate  Commerce  Commission  in  its  decision  and  order 
in  case  designated  as  I.  &  S.  Docket  No.  608,  December  2,  1915. 

Be  Delaware  &  N.  B.  Co.  No.  5770,  Dec.  21,  1916,  order  approv- 
ing P.  S.  C.  No.  152^  establishing  a  local  commodity  tariff  on  blocks, 
mangle  roller. 

Be  New  York  C.  B.  Co.  No.  5771,  Dec.  28,  1915,  order  P.  S.  C. 
N.  Y.  C.  No.  C-12,  establishing  a  local  freight  tariff  on  bituminous 
coal. 

Be  New  York  C.  B.  Co.  No.  5772,  Dec.  24,  1915,  order  approv- 
ing supplement  No.  14,  to  P.  S.  C.  No.  11433,  establishing  less  tiian 
carload  rate  on  commodities,  taking  groupd  Nos.  1  and  2. 

Be  New  York  C*  B.  Co.  No.  5792,  Jan.  12,  1916,  order  approv- 
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iiig  P.  S.  C.  N.  Y.  G.  No.  2505,  establishmg  a  rate  on  old  car  axles, 
borings,  rails,  scrap,  turnings,  wheels,  from  Rochester  to  Oswego. 

Re  Morris,  No,  5793,  Jan.  12,  1916,  order  approving  supplement 
No.  66  to  N.  T.  C.  &  St.  L.  P.  S.  C.  No.  443;  supplement  71  to 
Erie  (West)  P.  S.  C.  No.  A-381 ;  supplement  42  to  Eugene  Morris, 
Agt.  (4  N.  T.  C.  West),  P.  S.  C.  No.  22,  canceling  fifth-class  rat- 
ings on  animal,  poultry,  or  pigeon  feed. 

Re  New  York  C.  R.  Co.  No.  5794,  Jan.  13,  1916,  order  approv- 
ing supplement  No.  16  to  P.  S.  C.  N.  Y.  C.  No.  2217,  establishing 
rates  on  pulp  wood. 

Re  Delaware  &  H.  Co.  No.  5795,  Jan.  14,  1916,  order  approving 
supplement  No.  21  to  P.  S.  G.  No.  3154,  establishing  rate  on  broken 
and  crushed  stone  from  Schoharie  Junction  to  Niskayuna  pursuant 
to  agreement. 

Re  New  York  C.  R.  Co.  No.  5796,  Jan.  14,  1916,  order  approv- 
ing supplement  No.  49  to  P.  S.  C.  No.  10366  and  supplement  No. 
1  to  P.  S.  C.  N.  Y.  C.  No.  2483,  for  the  purpose  of  correcting  stor- 
age period  and  charge  in  connection  with  rule  4^  on  page  7  of  sup- 
plement No.  48. 

Re  West  Shore  R  Co.  No.  5797,  Jan.  14,  1916,  order  approving 
supplement  No.  50  to  P.  S.  C.  W.  S.  No.  2983,  and  supplemait  No.  1 
to  P.  S.  C.  W.  S.  No.  667,  for  the  purpose  of  correcting  storage 
period  and  charge  in  connection  with  rule  4^  on  page  8  of  supple- 
ment No.  49. 

Re  New  York  C.  R.  Co.  No.  5798,  Jan.  15,  1916,  order  approv- 
ing  P.  S.  C.  N.  Y.  C.  No.  2509,  establishing  a  local  commodity  tariff 
on  brass  articles  from  Rome  to  Schenectady. 

Re  New  York  C.  R.  Co.  No.  5799,  Jan.  15,  1916,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2512,  establishing  a  rate  on  asphalt  paving 
blocks  from  Lockport  to  Buffalo. 

Re  Lehigh  Valley  R.  Co.  No.  5805,  Jan.  17,  1916,  order  approv- 
ing P.  S.  C.  No.  D-3244,  establishing  a  joint  commodity  freight 
tariff  on  live  stock  from  East  Buffalo  to  stations  on  the  Central 
New  York  Southern  Railroad  corporation. 

Re  New  York  C.  R  Co.  No.  6800,  Jan.  16,  1916,  order  approv- 
ing P.  S.  C.  N.  Y.  C.  No.  2513,  establishing  a  rate  on  wrapping 
paper  from  Milo  Mills  to  Seneca  Mills,  N.  Y. 

Re  Lehigh  Valley  R.  Co.  No.  5801,  Jan..  19,  1916,  order  approv- 
ing  P.  S.  C.  No.  D-3247,  establishing  a  commodity  tariff  on  live 
stock  for  the  purpose  of  canceling  tariff  P.  S.  C.  2  N.  Y.  .No.  D- 
3235,  and  correcting  thie  typographical  error  therein. 

Re  Lehigh  Valley  R.  Co.  No.  5802,  Jan.  19,  1916,  order  approv- 
ing supplement  No.  5  to  P.  3.  C.  No.  D-3196  for  the  purpose  of 
correcting  error  in  rule  No.  24,  unloading  charges  on  ore  at  Buffalo, 
in  freight  tariff  P.  S.  C.  2  N.  Y.  No.  D-3196. 

Be  Delaware,  L.  &  W.  S.  Co.  No.  6803,  Jan.  20,  1916,  order 
U.R.1016D 
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approving  supplement  No.  3  to  P.  S.  G.  No.  2631^  unending  freight 
tariff  P.  S.  G.  2  N.  Y.  No.  2631,  for  the  purpose  of  correcting  rule 
No.  5,  item  6-A,  providing  for  the  nnloadhig  of  heavy  freight. 

Be  Delaware  ft  H.  Co.  No.  5804,  Jan.  20,  1916,  order  approving 
supplement  No.  9  to  P.  S.  C.  No.  3112,  eatablishing  a  rate  on  logs 
to  Onchiota,  N.  T. 

Be  Wellsville  ft  B.  B.  Corp.  No.  5806,  Jan.  21,  1916,  order  ap- 
proving P.  S.  G.  No.  4,  establishing  a  local  commodity  freight  tariff 
on  agricultural  lime  from  Buffalo  to  various  stations  on  the  Wells- 
ville ft  Buffalo  Bailroad  Corporation's  line. 

Be  Buffalo,  E.  ft  P.  B.  Co.  No.  5807,  Jan.  21,  1916,  order  approv- 
ing P.  S.  C.  No.  1229,  establishing  a  rate  on  calves,  lambs,  and 
sheep,  straight  or  mixed,  from  Perry,  New  York. 

Be  Boston  ft  A.  B.  Co.  No.  5808,  Jan.  17,  1916,  order  approving 
supplement  No.  13  to  P.  S.  C.  No.  231,  for  tiie  purpose  of  canceling 
supplement  No.  12  to  P.  S.  C.  2  N.  Y.  No.  231,  to  correct  error  in 
defective  date  thereof. 

Be  New  York  C.  B.  Co.  No.  5809,  Jan.  24,  1916,  order  approving 
supplement  No.  3  to  P.  S.  C.  N.  Y.  C.  No.  1909  establishing  a  rate 
of  53  cents  per  cord  on  pulp  wood  from  Hinckley  to  McKeever. 

Be  New  York  C.  B.  Co.  No.  5810,  Jan.  25,  1916,  order  approving 
P.  S.  C.  No.  2537,  establishing  a  rate  of  70  cents  per  ton  on  cord 
wood  from  Bensselaer  to  Newton  Hook. 

Be  Collyer,  No.  5811,  Jan.  25,  1916,  order  approving  supplement 
No.  23a  to  P.  S.  C.  0.  C.  No.  42,  for  the  purpose  of  canceling  sup- 
plement No.  9,  and  items  4  and  5  of  page  46  to  supplement  No.  10, 
to  said  tariff  in  so  far  as  the  same  may  apply  to  New  York  state 
traffic  subject  to  the  jurisdiction  of  the  Commission. 

Be  Erie  B.  Co.  No.  5812,  Jan.  26,  1916,  order  approving  P.  S.  C. 
No.  3538  and  supplement  No.  3  to  P.  S.  C.  No.  3131,  establishing 
a  rate  on  ice  from  Cuba. 

Be  New  York  C.  B.  Co.  No.  5813,  Jan.  26,  1916,  order  approv- 
ing supplement  No.  8  to  P.  S.  C.  N.  Y.  C.  No.  52,  establishing  a  rate 
on  cord  wood,  mill  wood,  slab  wood,  and  edgings  from  Plumadore  to 
Tupper  Lake  Junction. 

Be  Airy,  No.  E-75,  Jan.  22, 1916,  ordef  approving  supplement  No. 
1  to  P.  S.  C.  No.  86,  for  the  purpose  of  correcting  error  in  scale 
rate  from  subblock  D,  block  749,  to  subblock  M,  block  650,  changing 
same  from  scale  8  to  scale  5. 

Be  New  York  C.  B.  Co.  No.  5768,  Dec.  21,  1915,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2488,  governing  the  storage  in  transit  of 
dressed  meats  at  Medina,  N.  Y.,  Syracuse,  N.  Y.,  Westchester  avenue 
and  One  Hxmdred  Thirtieth  street,  New  York,  for  the  purpose  of 
canceling  supplement  No.  1  to  tariff  No.  2390. 

Be  West  Shore  B.  Co.  No.  5769,  Dec.  21,  1915,  order  approving 
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P.  S.  C.  W.  S.  No.  669,  for  the  purpose  of  canceling  supplement  No. 
1^  to  tariff  No.  630,  governing  the  storage  in  transit  of  dressed  meats. 

Be  New  York  C.  R  Co.  No.  5775,  Dec.  29,  1915,  order  approving 
supplement  No.  3  to  P.  S.  C.  N.  Y.  C.  No.  2353,  carrying  amend- 
ment to  station  index  numbers. 

Re  New  York  C.  E.  Co.  No.  5776,  Dec.  29,  1915,  order  approving 
supplement  No.  14  to  P.  S.  C.  N.  Y.  C.  No.  2117,  establishing  a 
joint  commodity  tariff  rate  on  lumber  and  forest  products. 

Be  Delaware,  L.  &  W.  B.  Co.  No.  5779,  Dec.  31,  1915,  order 
approving  No.  1  to  P.  S.  C.  No.  2621,  for  the  purpose  of  correcting 
error. 

Be  New  York  C.  B.  Co.  No.  5784,  Jan.  3,  1916,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2493,  carrying  rates  on  shirts,  shirt  waists, 
3ollars,  and  cuffs  from  Albany,  Green  Island,  and  Troy  to  Beacon, 
N.  Y. 

Be  Empire  United  E.  Co.  No.  5786,  Jan.  4,  1916,  order  approv- 
ing P.  S.  C.  No.  25,  carrying  rates  on  rope,  twine,  etc.,  from  Au- 
burn, N.  Y. 

Be  Auburn  &  S.  Electric  B.  Co.  No.  5787,  Jan.  4,  1916,  order 
approving  tariff  P.  S.  C.  No.  17,  carrying  rates  on  rope,  twine,  and 
yam  from  Auburn,  N.  Y. 

Be  New  York  C.  B.  Co.  No.  5789,  Jan.  11,  1916,  order  approv- 
ing  P.  S.  C.  N.  Y.  C.  No.  2506,  carrying  a  rate  of  42  cents  per 
2,000  pounds  on  molding  sand,  from  State  street  to  Kent  street,  in 
the  city  of  Bochester. 

Be  Western  New  York  &  P.  Traction  Co.  No.  5790,  Jan.  11,  1916, 
order  approving  P.  S.  C.  No.  171,  establishing  a  joint  rate  on  logs. 

Be  New  York  C.  B.  Co.  No.  5791,  Jan.  12,  1916,  order  approving 
supplement  No.  5  to  P.  S.  C.  N.  Y.  C.  No.  39,  establishing  a  rate 
on  cement  from  Hudson  to  Port  Morris,  and  adding  note  to  tariff 
P.  S.  C.  2  N.  Y.  C.  No.  39,  limiting  the  application  to  track  delivery. 

Be  New  York  C.  B.  Co.  No.  5814,  Jan.  27,  1916,  ordering  approv- 
ing P.  S.  C.  N.  Y.  C.  No.  2540,  establishing  a  local  freight  tariff 
on  logs. 

Be  New  York  C.  B.  Co.  No.  5815,  Jan.  29,  1916,  order  approv- 
ing supplement  No.  16  to  P.  S.  C.  N.  Y.  C.  No.  65  establishing  a 
local  commodity  tariff  on  ice. 

Be  Pennsylvania  B.  Co.  No.  5817,  Feb.  2,  1916,  order  approving 
supplement  No.  32  to  Q.  0.,  P.  S.  C.  No.  798,  establishing  rates 
on  ice  from  Lime  Lake  to  La  Salle. 

Be  New  York  C.  B.  Co.  No.  5818,  Feb.  3,  1916,  order  approving 
supplement  No.  17,  P.  S.  C.  N.  Y.  C.  No.  65,  establishing  a  rate  on 
ice  from  Malone  to  Constable. 

Be  New  York  C.  B.  Co.  No.  5819,  Feb.  7,  1916,  order  approving 
supplement  No.  1  to  P.  S.  C.  N.  Y.  C.  No.  2519  for  the  purpose  of 
correcting  error  by  eliminating  specified  stations  as  point  of  origin. 
P.U.R.1916D. 
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Be  New  York,  0.  &  W.  E.  Co.  No.  5821,  Feb.  9,  1916,  order  ap- 
proving P.  S.  C.  No.  3254,  establiBhing  a  local  commodity  tariflE  on 
ice  from  Fallsburgh  to  Firthcliffe. 

Be  New  York  C.  E.  Co.  No.  5822,  Feb.  9,  1916,  order  approving 
supplement  No.  18  to  P.  S.  C.  N.  Y.  C.  No.  1917  for  the  purpose 
of  correcting  errors  in  supplement  No.  17. 

Be  New  York  C.  B.  Co.  No.  5823,  Feb.  10,  1916,  order  approving 
supplement  No.  5  to  P.  S.  C.  N.  Y.  C.  No.  1909,  establishing  a 
oonimodity  tariff  on  pulp  wood  from  Poland  to  McKeever. 

Be  New  York  C.  R.  Co.  No.  5824,  Feb.  10,  1916,  order  approving 
postponement  supplement  of  various  tariffs,  and  directing  railroads 
to  give  reference  to  the  tariff  in  which  rate  will  be  found  during 
period  of  postponement,  and  authorizing  the  issue  of  such  supple- 
ments without  regard  to  the  Commission's  rule  prohibiting  the  sup- 
plementing of  tariffs  of  less  than  5  pages,  and  further  directing  that, 
to  admit  of  changea  in  rates  made  in  the  ordinary  course  of  business 
during  the  period  of  pos^)onement,  the  tariffs  remaining  in  effect  as 
a  result  of  such  postponement  may  be  further  amended  without  re- 
gard to  the  Commission's  rule  limiting  the  volume  of  supplemental 
matter  which  effective  supplements  in  the  aggregate  may  ccmtain. 

Be  Orange  County  Traction  Co.  No.  5825,  Feb.  10,  1916,  order 
approving  P.  S.  C.  No.  10  establishing  a  local  commodity  tariff  on 
ice  from  Orange  Lake  to  Newburgh. 

Be  Fonda,  J.  &  G.  E.  Co.  No.  5828,  Feb.  11,  1916,  order  approv- 
ing supplement  No.  4  to  P.  S.  C.  No.  205  to  correct  error  in  rate 
on  wool  from  Gloversville  to  Fonda. 

Be  New  York  C.  E.  Co.  No.  5829,  Feb.  11,  1916,  order  approv- 
ing supplement  No.  18  to  P.  S.  C.  N.  Y.  C.  No,  65  establishing  a 
rate  on  ice  from  Fumiss  to  Oswego. 

Be  New  York  C.  E.  Co.  No.  5830,  Feb.  14,  1916,  order  approving 
supplement  No.  7  to  P.  S.  C.  N.  Y.  C.  No.  1136,  for  the  purpose 
of  canceling  suj^lement  No.  6. 

Be  Delaware  &  H.  Co.  No.  5831,  Feb.  14,  1916,  order  ^)proving 
supplement  No.  10  to  P.  S.  C.  No.  3098  eliminating  specified  mat- 
ter from  supplement  No.  9. 

Be  Delaware  &  H.  Co.  No.  5832,  Feb.  14,  1916,  order  approving 
supplement  No.  15  to  P.  S.  C.  No.  3163  for  the  purpose  of  eliminat- 
ing from  supplement  No.  14  index  No.  2  as  a  point  from  which  rates 
on  cotton  in  compressed  bales  to  Dannemora,  N.  Y.,  will  apply. 

Be  Eutland  B.  Co.  No.  5833,  Feb.  14,  1916,  order  approving  sup- 
plement No.  2  to  P.  S.  C.  No.  330  establishing  a  local  and  joint 
tariff  on  milk,  cream,  etc.,  in  baggage  cars  in  passenger  trains. 

Be  Eutland  B.  Co.  No.  5834,  Feb.  14,  1916,  order  approving  sup- 
plement No.  2  to  P.  S.  C.  No.  329  governing  shipments  of  milk, 
eream,  etc. 

Be  Ddaware  k  H.  Co.  No.  5835,  Feb.  14,  1916,  order  approvinpr 
P.TJ.R.1916D. 
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P.  S.  C.  No.  3264  establishing  a  joint  freight  traffic  on  fluid  milk, 
bnttermilk^  cream^  condensed  milk^  and  pot  cheese. 

Be  New  York  C.  R.  Co.  No.  6837,  Feb.  16, 1916,  order  approving 
supplement  No.  6  to  P.  S.  C.  N.  Y.  C.  No.  121  establishing  rate  on 
lumber  and  forest  products. 

Ee  Ulster  &  D.  E.  Co.  No.  5838,  Feb.  16,  1916,  order  approving 
supplement  No.  6  to  P.  S.  C.  N.  Y.  C.  No.  122  establishing  rates 
on  logs,  poles,  and  cord  wood. 

Ee  Syracuse  &  S.  B.  Electric  E.  Co.  No.  5840,  Feb.  17,  1916, 
order  approving  P.  S.  C.  No.  6  establishing  a  rate  of  $10  per  car  on 
ice  from  South  Bay  to  Syracuse  city  line. 

Ee  Delaware  &  H.  Co.  No.  5842,  Feb.  19,  1916,  order  approving 
supplement  No.  10  to  P.  S.  C.  No.  3112  establishing  a  rate  of  $7.35 
on  pulp  from  Glens  Falls  to  Hudson  Falls. 

Ee  New  York  C.  E.  Co.  No.  5843,  Feb.  19,  1916,  order  approv- 
ing P.  S.  C.  N.  Y.  C.  No.  2578  establishing  a  local  commodity  tariff 
on  cinders  from  Utica  to  Tupper  Lake  Junction. 

Ee  New  York  C.  E.  Co.  No.  5844,  Feb.  19,  1916,  order  approving 
supplement  No.  19  to  P.  S.  C.  N.  Y.  C.  No.  66  establishing  a  rate 
on  ice  from  Mahopac. 

Ee  Kanona  &  P.  E.  Co.  No.  5847,  Feb.  19,  1916,  order  approving 
P.  S.  C.  No.  30  establishing  a  local  commodity  tariff  on  ice  between 
Beans  Station  and  Kanona,  N.  Y. 

Ee  New  York  C.  E.  Co.  No.  5848,  Feb.  23,  1916,  order  approv- 
ing P.  S.  C.  N.  Y.  C.  No.  2580  establishing  a  local  freight  tariff  on 
distiller's  grain. 

Ee  New  York,  0.  &  W.  E.  Co.  No.  5849,  Feb.  23,  1916,  order 
approving  P.  S.  C.  No.  3256  establishing  a  joint  commodity  rate 
on  piling  from  North  Bay  and  Jewell,  N.  Y. 

Ee  Delaware,  L.  &  W.  E.  Co.  No.  5850,  Feb.  24,  1916,  order 
approving  supplement  No.  9  to  P.  S.  C.  No.  2369  for  the  purpose  of 
changing  rules  governing  the  furnishing  of  cars  to  provide  for  the 
equipment  of  cars  for  shipments  of  ice. 

Ee  Lehigh  Valley  E.  Co.  No.  5851,  Feb.  25,  1916,  order  approv- 
ing supplement  No.  6  to  P.  S.  C.  No.  D-2952  establishing  a  rate 
on  ice  from  Peruton  to  Mills. 

Ee  Erie  E.  Co.  No.  5852,  Feb.  26,  1916,  order  approving  supple- 
ment No.  5  to  P.  S.  C.  No.  3131  establishing  a  rate  on  ice  from 
Cuba  to  Wellsville. 

Ee  New  York  C.  E.  Co.  No.  5854,  Feb.  29,  1916,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2597  establishing  rate  on  excelsior  wood  from 
Loon  Lake  to  Boonville. 

Ee  New  York  C.  E.  Co.  No.  5853,  Feb.  29,  1916,  order  approv- 
mg  supplement  No.  20  to  P.  S.  C.  N.  Y.  C.  No.  65  establishing  a 
rate  on  ice  from  Eochester  to  Charlotte. 

Ee  Delaware  &  N.  E.  Co.  No.  5856,  March  1, 1916,  order  approv- 
P.UJ1.1916D. 
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ing  P.  S.  C.  No.  155  establishing  rates  on  acid  wood  from  Union 
Grove  to  East  Braach,  and  to  Elk  Brook,  N.  Y. 

Be  Delaware  &  H.  Co.  No.  5858,  March  3,  1916^  order  approying 
supplement  No.  14  to  P.  S.  G.  No.  3108,  establishing  rates  on  tissue 
and  toilet  paper. 

Ee  New  York  C.  R.  Co.  No.  5861,  March  6, 1916,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2603,  establishing  rates  on  excelsior  wood, 
carloads,  from  Bainbow  to  Boonville. 

Ee  Morris,  No.  5862,  March  6,  1916,  order  approviag  P.  S.  C. 
No.  25  establishing  a  freight  tariff  of  mileage  distances  to  apply  only 
in  connection  with  sach  tariffs  as  individual  carriers  or  their  agents 
issue  as  make  specific  reference  thereto. 

Re  Pomsylvania  B.  Co.  No.  5863,  March  8,  1916,  order  approv- 
ing M.  &  C.  P.  S.  C  No.  6,  establishing  a  local  freight  tariff  on 
milk,  between  stations  on  the  Buffalo  division  of  applicant's  northern 
division. 

New  York,  C.  4  St.  L.  R.  Co.  No.  6864,  March  10,  1916,  order 
approving  supplement  No.  1  to  P.  S.  C.  No.  544,  for  the  purpose 
of  changing  ibe  schedules  of  joint  live-stock  mileage  scale  carload 
rates. 

Re  E^allman,  No.  5866,  March  11,  1916,  order  directing  carriers 
to  file  supplements  operating  to  cancel  rates  on  paper  and  kindred 
articles  stated  in  schedules  contained  in  tariff  supplements  under 
authority  of  Commission's  special  permission  No.  5627,  September 
10, 1915,  and  directing  that  in  the  issuance  of  the  tariff  supplements 
the  requirements  of  rule  9  of  circular  No.  55  limiting  the  number 
or  size  thereof  be  waived. 

Re  Pennsylvania  R.  Co.  No.  5868,  March  13,  1916,  order  approv- 
ing supplement  No.  7  to  G.  0.  P.  S.  C.  No.  778  .for  the  purpose  of 
correcting  error  in  second  item  on  page  7  of  supplement  No.  6. 

Re  New  York  C.  R.  Co.  No.  5867,  March  13, 1916,  order  approving 
supplement  No.  7  to  P.  S.  C.  N,  Y.  C.  No.  121  establishing  a 
rate  on  logs. 

Re  New  York  C.  R,  Co.  No.  5870,  March  15,  1916,  order  approv- 
ing supplement  No.  6  to  P.  S.  C.  N.  Y.  C.  No.  1909  establishing  a 
rate  on  pulp  wood  from  Poland  to  Great  Bend  and  Felts  Mills. 

Re  New  York  C,  R.  Co.  No.  5871,  March  15,  1916,  order  approv- 
ing  supplesnent  No.  2  to  P.  S.  C.  L.  S.  No.  90  for  the  purpose  of 
changing  the  schedule  of  joint  live-stock  mileage  scale  carload  rates. 

Re  New  York  C.  R.  Co.  No.  5869,  March  15,  1916,  order  approv- 
ing supplement  No.  6  to  P.  S.  C.  N.  Y.  C.  No.  2440,  establishing  a 
joint  commodity  rate  on  unbumed  ground  limestone  from  Dover 
Plains. 

Re  West  Shore  R.  Co.  No.  5873,  March  17,  1916,  order  approving 
supplement  No.  57  to  P.  S.  C.  No.  3762  for  the  purpose  of  changing 
exceptions  to  official  classification  on  paper  from  Saugerties  to  con- 
P.U.R.1916D. 
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form  to  order  of  the  Interstate  Commerce  Commission  dated  Febm- 
ary  15,  1916,  in  I.  &  S.  Docket  No.  644,  in  order  that  proper  rela- 
tionship may  be  maintained  between  intrastate  and  interstate  traffic. 
The  Commission  stated  that  the  change  authorized  would  in  no  wise 
be  regarded  as  an  expression  by  the  Commission  of  approval  or  dia- 
approval  of  the  rates  per  se. 

Be  Pennsylvania  E.  Co.  No.  5876,  March  17,  1916,  order  approv- 
ing A.  A.,  P.  S.  C.  No.  88  establishing  tariff  on  minimum  carload 
weights  on  coal  and  coke. 

Re  Buffalo,  R.  &  P.  E.  Co.  No.  5874,  March  18,  1916,  order  ap- 
proving P.  S.  C.  No.  1235  superseding  P.  S.  C.  2  N.  T.  No.  578, 
and  reissuing  the  matter  contained  therein  except  as  to  the  1st 
section  thereof. 

Re  New  York  C.  E.  Co.  No.  5875,  March  18,  1916,  order  approv- 
ing supplement  No.  8  to  P.  S.  C.  N.  Y.  C.  No.  121  establishing  a 
rate  on  logs  from  Orleans  Comers  to  Watertown. 

Re  New  York  C.  B.  Co.  No.  5879,  March  22,  1916,  order  approv- 
ing supplement  No.  4  to  P.  S.  C.  N.  Y.  C.  No.  2489  establishing  a 
local  commodity  tariff  on  axles,  borings,  rails,  scraps,  turnings,  and 
wheels  from  CMldwold  to  Solvay. 

Re  Lehigh  Valley  R.  Co.  No.  5877,  March  22,  1916,  order  approv- 
ing P.  S.  C.  No.  D-3262,  reducing  the  rates  from  stations  taking 
group  No.  3  to  Bums,  and  establishing  a  joint  commodity  freight 
tariff. 

Re  Erie  R.  Co.  No.  5880,  March  23, 1916,  order  approving  supple- 
ment No.  1  to  P.  S.  C.  No.  A-581  for  the  purpose  of  dianging  the 
schedule  of  joint  live-stock  mileage  scale  carload  rates. 

Re  West  Shore  R.  Co.  No.  5881,  March  24,  1916,  order  approving 
P.  S.  C.  W.  S.  ISo.  705  establishing  a  rate  on  condensed  milk  in 
40-quart  cans  from  Wallkill,  N.  Y. 

Re  New  York  C.  R.  Co.  No.  5883,  March  24,  1916,  order  approv- 
ing P.  S.  C.  N.  Y.  C.  No.  2624  establishing  minimum  weight  as 
per  official  classification  on  condensed  milk  from  Gouvemeur. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  5888,  March  27,  1916,  order  ap- 
proving P.  S.  C.  No.  1237  establishing  a  local  commodity  rate  on 
ground  limestone  from  Buffalo. 

Re  Lehigh  Valley  R.  Co.  No.  5889,  March  28,  1916,  order  ap- 
proving  P.  S.  C.  No.  D-3264  establishing  a  joint  commodity  rate  on 
gypsum  rock  from  Union  Springs. 

Re  West  Shore  R.  Co.  No.  5890,  March  28,  1916,  order  approv- 
ing P.  S.  C.  W.  S.  No.  707  establishing  a  local  freight  tariff  on 
condensed  milk  from  South  Port  Plain  to  Frankfort. 

Re  Delaware  &  N.  R.  Co.  No.  5891,  March  29,  1916,  order  ap- 
proving P.  S.  C.  No.  157  establishing  a  local  oommodi^  tariff  on 
turned  stock  or  stuff  from  Margaretville. 

Re  Erie  R.  Co.  No.  5892,  March  29,  1916,  order  approving  P.  S, 
P.U.R.1916D. 
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C  No.  3565  establishing  a  tariff  on  miik^  cream,  and  condensed  milk 
to  Bandolph,  N.  Y. 

Be  New  York  C.  R.  Co.  No.  5893,  Maich  29,  1916,  order  approv- 
ing P.  S.  C.  N.  Y.  C.  No.  2638  establishing  a  tariff  on  fluid  milk 
to  Newport,  N.  Y.,  and  to  Frankfort. 

Be  Delaware,  L.  &  W.  R.  Co.  No.  5894,  March  29,  1916,  order 
approving  P.  S.  C.  No.  2678,  establishing  a  commodity  freight  tariff 
on  pnlp  wood  from  Oswego  to  Fulton. 

Be  Delaware  &  L.  Western  R.  Co.  No.  5897,  March  30,  1916, 
order  approvrag  P.  S.  C.  No.  2679  establishing  a  joint  commodity 
rate  on  hay  in  connection  with  the  New  York  Central  Railroad 
Company. 

Be  New  York  C.  R.  Co.  No.  5898,  March  31,  1916,  order  approv- 
ing P.  S.  C.  N.  Y.  C.  No.  2650,  establishing  a  local  commodity  tariff 
on  heading  wood  and  staves  from  Salisburv  Center. 

North  Carolina. — ^Re  Norfolk  Southern  M.  Co.  April  6, 1916,  order 
approving  tariff  0-338,  carrying  deliveries  on  lumber,  as  of  October 
17,  1911,  it  appearing  that  a  question  has  arisen  as  to  what  was  the 
legal  rate  which  should  be  applied  on  shipments  of  lumber,  and  that 
the  rate  of  October  17,  1911,  had  been  on  file  with  the  Commission 
and  with  all  local  agents  of  the  company,  and  that  the  rates  in  this 
tariff  were  applied  alike  for  all  shippers  of  lumber  on  the  road  from 
the  effective  date  of  the  tariff. 

Ohio. — ^Be  Minimum  Weight  on  Flue  Lining,  Nov.  29,  1915,  order 
denying  application  for  permission  to  increase  the  minimum  weight 
of  carload  flue  lining  from  35,000  pounds  to  50,000  pounds,  and 
authorizing  the  establishment  of  a  reasonable  minimum  weight  on 
flue  lining  in  carloads  of  42,000  pounds. 

Re  Investigation  &  Suspension  Dockets  No.  2,  Dec.  13,  1915, 
order  vacating  suspension  upon  schedules  of  rates  on  straw  based 
upon  the  actual  weight  thereof,  without  any  allowance  for  moisture. 

Re  Investigation  &  Suspension  Docket  No.  4,  Jan.  14,  1916,  order 
directing  the  cancelation  of  supplement  No.  4  to  Ohio  No.  5,  sup- 
plement No.  6  to  Ohio  No.  5,  and  supplement  No.  7  to  Ohio  No.  5, 
containing  amendments  in  rates  for  the  intrastate  transportation  of 
carload  shipments  within  the  Cincinnati  switching  limits. 

A  railroad  does  not  sustain  the  burden  of  showing  the  reasonable- 
ness of  a  proposed  increase  in  rates  for  transportation  service  on 
freight  moving  from  a  point  on  its  line  to  a  point  on  another  road, 
where  it  does  not  appear  what  the  expense  of  the  service  is,  or 
whether  the  proposed  rate  is  the  same  for  movements  between  indus- 
tries both  located  on  its  own  line,  or  whether  such  rate  is  on  a  par 
or  lower  than  similar  rates  on  other  roads.  Re  Cincinnati  Indus- 
trial Switching  Rates,  Suspension  Docket  No.  4,  1915. 

Pennsylvania. — Oak  Extract  Co.  v.  Pennsylvania  R.  Co.  Com- 
plaint Docket  No.  320,  Oct.  5,  1915,  complaint  that  rates  on  extract 
P.U.R.1916D. 


848  ANNOTATION. 

wood  were  xmreasonably  high  dismissed  where  the  rates  had  been 
lower  pursuant  to  an  agreement  between  the  railroad  and  the  indus- 
try, but  were  increased  pursuant  to  the  report  made  by  the  Inter- 
state Commerce  Commission  in  No.  31,  I.-  C.  G.  page  408,  and  in 
No.  32  I.  C.  C.  page  325,  and  such  increase  was  just,  fair,  and  rea- 
sonable. 

Somerset  Dairy  Co-operation  v.  Baltimore  &  0.  B.  Co.  Complaint 
Docket  No.  385,  March  22,  1916,  order  adopting  the  rate  structure 
of  the  Interstate  Commerce  Commission,  for  milk  and  cream  on  the 
Somerset  &  Cambria  Branch  of  the  respondent  railroad,  to  Washing- 
ton, Baltimore,  and  elsewhere.  2jones  were  fixed,  and,  taking  the 
10-gallon  can  of  cream  as  a  basis,  the  8-gallon  and  5-gallon  cans 
'A-ere  charged  respectively  about  %o  wi<i  %o  of  the  rates  charged  for 
the  10-gallon  can,  and  the  rate  for  milk  was  fixed  at  75  per  cent 
of  the  rate  for  cream. 

Carriers  of  milk  and  djream  into  Pittsburg  were  ordered  to  estab- 
lish a  maximum  zone  system  based  upon  the  Interstate  Commerce 
Commission  rates  for  cream,  milk  to  take  75  per  cent  of  the  rate 
for  cream,  and  rates  for  5  and  8  gallon  cans  to  be,  respectively, 
approximately  "^q  ^^^  %o  o^  the  rate  for  a  10-gallon  can.  Wam- 
pum y.  Pittsburgh  &  L.  E.  B.  Co.  Complaint  Docket  No.  384-1; 
Wilson  V.  Montour  B.  B.  Co.  Complaint  Docket  No.  384-2;  Pax- 
ton  V.  Pennsylvania  Co.  Complaint  Docket  No.  384-3-;  Berryhill  v. 
Wabash-Pittsburgh  Terminal  B.  Co.  Complaint  Docket  No.  384-4; 
Wilson  V.  Baltimore  &  0.  B.  Co.  Complaint  Docket  No.  384-5,  March 
16,  1916. 

Philippine  Islande.—Br  Manila  B.  Co.  Case  No.  621,  Nov.  20, 
1915,  order  dismissing  application  for  approval. of  a  reduced  rate 
upon  sugar  cane  which  is  insufficient  to  pay  a  fair  portion  of  the 
operating  expenses  and  interest  charges,  where  existing  rate  permits 
an  ample  margin  of  profit  to  shippers  and  millers. 

On  January  17,  1916,  the  foregoing  order  was  modified  by  redu- 
cing the  carload  minimum  on  75  per  cent  of  the  marked  capacity 
provided  in  present  schedule  to  65  per  cent  thereof. 

Hamilton  v.  Manila  B.  Co.  Case  No.  297,  Feb.  1,  1916,  order 
dismissing  complaint  that  minimum  of  2^  tons  on  lumber  over  18 
feet  in  length  is  unreasonable  and  excessive  where  such  lumber  could 
uot  be  loaded  upon  the  ordinary  freight  cars  of  the  company,  and 
required  a  special  freight  car  of  unusual  length. 

Rhode  Island.— Be  Collyer,  No.  235,  Dec.  8,  1915,  order  authorii- 
ing  supplement  No.  1  to  official  classification  No.  43  for  the  purpose 
of  correcting  typographical  errors. 

Be  Bhode  Island  Co.  No.  250,  March  15,  1916,  order  approving 
freight  tariff  B.  I.  P.  U.  C.  No.  112,  for  the  purpose  of  changing 
destination  points  on  coal  from  Providence. 

Be  New  York,  N.  H.  4  H.  E.  B.  Co.  No,  254,  April  1, 1916,  order 
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authorizing  railroad  to  wissue  freight  tariff  B.  I.  P.  U.  C.  No.  284 
for  the  purpose  of  changing  rule  2. 

Re  New  York,  N.  H.  &  H.  R.  R.  Co.  No.  257,  April  1,  1916, 
railroad  authorized  to  supplement  freight  tariff  R.  I.  P.  U.  C.  No. 
X-5,  and  for  and  on  behalf  of  the  Moshassuek  Valley  Railroad  Com- 
pany, its  freight  tariff  R  I.  P.  U.  C.  No.  4,  the  Rhode  Island  Com- 
pany, its  freight  tariff  R.  I.  P.  F.  C.  No.  97,  and  the  Wood  River 
Branch  Railroad,  its  freight  tariff  R.  I.  P.  U.  C.  No.  3. 

Re  New  York,  N.  H.  &  H.  R.  R.  Co.  No.  256,  April  1,  1916,  rail- 
road authorized  to  reissue  freight  tariff  R.  I.  P.  F.  C.  No.  299,  and 
cancel  freight  tariff  R.  I.  P.  IT.  C.  Nos.  169  and  275. 

Re  New  York,  N.  H.  &  H.  B.  R.  Co.  No.  265,  April  1,  1916, 
railroad  authorized  to  reissue  freight  tariff  R.  I.  P.  TI.  C.  Nos.  50 
and  78  for  the  purpose  of  making  changes  in  tariffs. 

Re  Collyer,  No.  269,  April  5,  1916,  order  approving  supplement 
to  oflScial  classification  No.  43,  for  the  purpose  of  changing  the 
effective  date  of  an  amendment  to  paragraph  No.  1824  (k)  of  the 
Interstate  Commerce  Commission  regulations  for  the  transportation 
of  dangerous  articles  other  than  explosives  l^  freight,  as  shown  in 
item  No.  1,  paragraph  18,  supplement  No.  4,  to  official  classificar 
lion  No.  43,  by  changing  the  effective  date  to  May  16,  1916. 

Re  Collyer,  No.  261,  April  17,  1916,  order  authorizing  supplement 
to  Commission's  official  classification  No.  43,  for  the  purpose  of 
amending  rule  7  (b). 

Re  Collyer,  No.  267,  May  3,  1916,  order  approving  supplement  to 
official  classification  No.  40  for  the  purpose  of  amending  conditions 
of  tiie  ''straight,'*  ''order,'*  and  the  "export  bill  of  lading  as  shown 
in  the  application. 

8atUh  Dakota.— He  Western  Trunk  Lines,  Order  P.141,  March  14, 
1916,  order  vacating  suspension  order  of  Western  Trunk  Lines  Cir- 
cular No.  1-K. 

Re  Chicago,  B.  &  Q.  R.  Co.  P-236,  March  25, 1916.  Without  mak- 
ing an  order  the  South  Dakota  Commission  stated  that  the  railroad 
would  be  expected  to  correct  its  tariff  so  that  the  commodity  rate 
will  not  exceed  a  class  rate  established  to  meet  competition. 

W.  H.  Stokes  Mill.  Co.  v.  Minneapolis  &  St.  L,  R.  Co.  P-214, 
Feb.  11,  1916,  a  clause  in  a  railroad  tariff  giving  a  low  rate  on 
incoming  wheat  only  when  the  wheat  or  its  product  is  reshipped 
over  the  same  line,  held  unreasonable  as  arbitrary,  and  because  it  is 
against  public  policy  for  a  carrier  to  restrict  its  traffic  to  movements 
between  points  on  its  own  line;  the  railroad  was  ordered  to  apply 
the  rates  named  in  tariff  No.  2956-A  as  carried  in  tariff  No.  1600-A, 
issued  September  26,  1912,  but  only  as  to  future  shipments,  since 
the  clause  being  held  unreasonable,  having  been  properly  filed,  was 
legal  until  complaint  was  made. 

Tdnne^ee.— Re  Rate  on  Goal  ft  Coke,  April  22,  1916,  Louisville 
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&  Nashville  R.  Co.  ordered  to  establiBh  rate  of  not  over  86  cents 
per  ton  on  coal  and  coke  carload  from  KnoxviUe  to  Copperhill  ap- 
plicable only  on  coal  and  coke  originating  at  mines  and  ovens  on 
Harriman  &  Northeastern  Railway^  and  to  cease  and  desist  from 
charging  rates  in  excess  thereof. 

Ee  Mobile  &  0.  E.  Co.  July  13, 1915,  railroad  authorized  to  amend 
its  tariff  established  February  20,  1914,  by  adding  thereto  5  cents 
for  each  single  consignment  of  intoxicating  liquors,  which  sum  is 
payable  to  the  county  clerk  pursuant  to  chapter  97  of  act  passed 
and  approved  May  4,  1915. 

Re  Rate  of  Coal,  Petros  to  Boliver,  Sept.  1, 1915,  order  authorizing 
the  publication  of  a  rate  on  coal  approved  by  the  Commission  and 
complainants. 

Re  Nashville,  C.  &  St.  L.  R  Co.  Oct.  30,  1915,  notification  that 
Commission  cannot  approve  advances  in  schedule  of  rates  informally 
submitted. 

Re  Southern  Classification,  Nov.  6,  1915,  notification  that  the 
Commission  adheres  to  its  original  maximum  rate  order  as  of  Febru- 
ary 20,  1914,  with  reference  to  the  proposed  change  in  Southern 
classification. 

Re  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  Nov.  17,  1915,  notification 
that  Commission  will  not  approve  changes  in  local  rates  where  a 
great  many  advances  are  contemplated,  and  no  good  reason  has  as 
yet  been  offered  as  to  the  necessi^. 

Texas. — Circidar  No.  4858,  Nov.  4,  1915,  order  amending  Com- 
modity Tariff  No.  3-A  by  adding  to  circular  No.  4776  rate  on  peanut 
screenings. 

Re  Trinity  &  B.  Valley  R.  Co.  Circular  No.  4860,  Nov.  8,  1915, 
order  approving  amendment  to  commodity  tariff  No.  34  rates  on 
lumber. 

Re  Texas  &  P.  R.  Co.  Circular  No.  4861,  Nov.  10,  1915,  order 
amending  commodity  tariff  No.  36  carrying  rates  ^  on  cement,  by 
changing  exception  No.  3  as  established  by  circular  No.  3090. 

Re  Gulf,  C.  &  S.  F.  R.  Co.  Circular  No.  4862,  Nov.  11,  1916, 
order  amending  commodity  tariff  No.  34  carrjring  rates  on  lumber 
by  adding  to  circulars  Nos.  2028  and  4385  (pages  124  and  125  of 
23d  report)  provision  that  "rates  at  intermediate  points  not  to  be 
affected.'* 

Re  Texas  Classification  No.  2,  Circular  No.  4866,  Nov.  19,  1916, 
order  amending  rule  No.  1  of  Texas  classification  No.  2  to  provide 
for  various  exceptions. 

Re  Marshall  &  E.  T.  R.  Co.  Circular  No.  4867,  Nov.  29,  1915, 
order  amending  commodity  tariff  No.  34  to  apply  on  lumber  and 
articles  taking  lumber  ratcfl,  by  adding  thereto  an  item  in  reference 
to  shipments  from  Blocker  to  Gilmer,  inclusive,  to  James. 

Re  Marshall  &  S.  T.  B.  Co.  Circular  No.  4868,  Nov.  30,  1915, 
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order  aznendiiig  commodity  tariff  No.  30-A  by  adding  to  §  2  certain 
exceptionB  on  grain  and  oak  logs. 

Se  Gulf,  C.  &  S.  P.  E.  Co.  Circular  No.  4870,  Dec.  8,  1915,  order 
amending  circular  No.  3358,  prescribing  charges  for  the  transporta- 
tion of  '^shipments  between  points  in  same  cities  or  town,^'  by  can- 
celing exception  No.  5  thereto,  as  established  by  circular  No.  3160. 

Re  Gulf,  C.  &  S.  F.  R.  Co.  Circular  No.  4873,  Dec.  9,  1915,  order 
amending  commodity  tariff  No.  30-A  by  adding  to  exception  No, 
12,  §  1  thereof,  item  covering  rates  on  pine  blocks,  gum  and  elm 
logs,  in  carloads. 

Be  Texas  Classification,  Circular  No,  4874,  Dec.  9,  1915,  order 
amending  Texas  classification  No.  2  by  changing  items  16,  17^  and 
18  on  page  93,  applying  on  petroleum  and  petroleum  products. 

Be  Commodity  Tariff  No.  36,  Circular  No.  4875,  Dec.  13,  1915, 
order  amending  commodity  No.  36,  issued  Dec.  11,  1901,  by  adding 
thereto  exception  No.  31  in  reference  to  cement,  carloads. 

Ee  Amending  Commodity  Tariff  No.  34,  Hearing  No.  1694,  Cir- 
cular No.  4877,  Dec.  13, 1915,  order  prescribing  regulations  for  ship- 
ments of  lumber  upon  wherry. 

Re  Hate  Ruling,  Circular  No.  4879,  Dec.  13,  1915,  regulation 
regarding  rice,  cleaned  or  milled,  adopted  and  prescribed  to  be 
observed  and  applied  by  all  railroad  companies  after  January  3, 
1916;  Cane  Belt  Authority  No.  31  (page  187  of  23d  Report)  and 
G.  H.  &  8.  A.  Authority  No.  259  (page  182  of  23d  Report)  can- 
celed. 

Re  Commodity  Tariff  No.  7-A,  Hearing  No.  1681,  Circular  No. 
4878,  Dec.  13, 1915,  order  amending  commodity  tariff  No.  7-A  issued 
March  10,  1899,  by  changing  ruling  established  by  circular  No.  999 
with  reference  to  common  brick  or  fire  clay. 

Re  Texas  Classification  No.  2,  Hearing  No.  1674,  Circular  No. 
4876,  Dec.  13,  1915,  order  amending  Texas  classification  No.  2, 
issued  January  15,  1912,  by  adding  to  page  102.,  under  item  No. 
47,  provision  in  reference  to  culverts,  corrugated  iron. 

Re  Texarkana  Rate  Adjustment,  Hearing  No.  1594,  Circular  No. 
4880,  Dec.  15,  1915,  order  canceling  circulars  Nos.  1178  and  3080, 
known  as  the  ^'Texarkana  rate  adjustment.^' 

Re  Commodity  Tariff  No.  34,  No.  1573,  Circular  No.  4881,  Dec. 
15, 1915,  order  canceling  circular  No.  3174  and  3176,  issued  August 
17  and  19,  1909,  and  adopting  rules  and  regulations  in  regard  to 
8ash,  doors,  blinda,  and  similar  articles  for  inside  finishings. 

Re  Texas  Classification  No.  2,  Hearings  Nos.  1711,  1704,  1705, 
1706,  1707,  1709,  1710,  Circular  No.  4882,  Dec.  15,  1915,  order 
amending  Texas  classification  No,  2  issued  January  15,  1912,  by 
canceling  rule  16  on  page  4  established  by  circular  No.  4514,  issued 
March  14,  1914,  and  substituting  therefor  provisions  in  reference  to 
minimum  charge  for  articles  loaded  on  open  cars;  canceling  rule 
I*.U.K.1»16D. 
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No.  30,  and  substituting  therefor  provisions  in  reference  to  articles 
classified  higher  than  third  class ;  adding  various  items  on  page  32 
with  reference  to  cigars  and  cigarettes ;  adding  on  page  17  items  in 
reference  to  bins,  grain  storage,  or  silos;  canceling  item  No.  2  of 
circular  No.  4648,  issued  October  19,  1914;  adding  on  page  134 
provisions  in  reference  to  Candelilla  wax;  canceling  item  No.  58  on 
page  41,  and  item  No.  8  on  page  42,  and  adding  on  page  41  items  in 
reference  to  insulators;  changing  item  No.  22  on  page  98  in  refer- 
ence to  paints  in  oil. 

Re  San  Antonio,  TJ.  &  G.  B.  Co.  Circular  No.  4884,  Dec.  21,  1915, 
order  amending  refrigeration  tariff  No.  1  by  adding  to  general  rule 
No.  2,  §  3,  provision  for  Ihe  charge  of  $5  per  car  for  each  twenty- 
four  hours*  delay  or  part  thereof  caused  by  the  shippers,  in  excess 
of  the  first  twenty-four  hours,  after  car  is  iced  and  placed  for  load- 
ing. 

Re  Rio  Grande  &  E.  Pass  R.  Co.  Circular  No.  4890,  Jan.  3,  1916, 
order  authorizing  an  amendment  to  commodity  tariff  No.  4-B,  by 
adding  to  §  2  thereof  exception  No.  31,  covering  rates  on  small- 
sized  coal. 

Re  Shreveport,  H.  &  G.  R.  Co.  Circular  No.  4893,  Jan.  4,  1916, 
order  approving  conmiodity  tariff  No.  30-A  by  adding  to  exception 
No.  35,  §  1,  provisions  in  reference  to  logs  and  filing. 

Re  St.  Louis,  B.  &  M.  R.  Co.  Circular  No.  4894,  Jan.  6,  1916, 
order  amending  commodity  tariff  No.  38  by  re-establishing  excep- 
tion No.  13  thereto,  providing  for  the  transportation  rates  on  ice. 

Re  Galveston  H.  &  S.  A.  R.  Co.  Application  No.  513,  Authority 
No.  315,  Jan.  6,  1916,  order  approving  schedule  of  rates  on  cactus 
plant  in  carloads. 

Re  St.  Louis,  B.  &  M.  B.  Co.  Circular  No.  4896,  Jan.  10,  1916, 
order  authorizing  amendment  to  conmiodity  tariff  No.  9-B  by  adding 
to  exception  No.  7,  §  2,  item  (e),  provisions  in  reference  to  gravel. 

Re  International  &  G.  N.  R.  Co.  Application  No.  1083,  Authority 
No.  751,  Jan.  11,  1916,  special  authority  to  adopt  rules  and  regular 
tions  in  reference  to  blooms,  muck,  or  puddle  bars  and  steel  billets, 
in  carloads. 

Re  San  Antonio,  U.  &  G.  R.  Co.  Circular  No.  4898,  Jan.  11, 1916, 
order  approving  amendment  to  commodity  tariff  No.  38  by  adding 
thereto  exceptions  in  reference  to  ice,  carloads. 

Re  Commodity  Tariff  No.  11-A,  Hearing  No.  1573,  Circular  No. 
4899,  Jan.  14,  1916,  order  amending  commodity  tariff  No.  11-A 
by  canceling  the  heading  preceding  §  1,  and  substituting  therefor 
provision  in  reference  to  shipments  of  lime  in  mixed  carloads,  and 
by  amending  exception  No.  19,  §  2,  by  changing  minimum  weight 
from  20,000  to  24,000  pounds,  and  by  canceling  exceptions  Nos.  Bl 
and  22,  §  2. 

Re  Commodity  Tariffs  Nos.  17-A  and  39,  Hearing  No.  1578,  Cir- 
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cular  Xo.  4900,  Jan..  14,  1916,  order  amending  oommodity  taxifll 
No.  17-A  and  No.  39  by  canceling  item  No.  47  in  tariff  No.  17-A 
in  reference  to  cartridges,  and  by  changing  the  heading  of  tariff  No. 
39  in  reference  to  fertilizers. 

Be  Commodity  Tariff  No.  4-B,  Hearing  No.  1573,  Circular  No 
4901,  Jan.  14,  1916,  order  amending  commodity  tariff  No.  4-B  by 
canceling  proyisions  covering  minimum  weight  following  table  No. 
3,  and  snbetitnting  other  provisions  in  reference  to  minimum  weight, 
and  by  canceling  §  2  ''Exceptions,''  and  substituting  therefor  pro- 
visions in  reference  to  shipments  over  various  railroads. 

Be  Commodity  Tariff  No.  15-B,  Jan.  14,  1916,  order  approving 
commodity  tariff  No,  15-B  applying  on  canned  goods  in  carloads, 
and  canceling  commodii^  tariff  No.  15-A  and  item  5  of  commodity 
tariff  No.  17-A. 

Re  Commodity  Tariff  No.  27-D,  Jan.  14,  1916,  order  adopting 
Commodity  Tariff  No.  27-D  applying  on  crude  and  fuel  petroleum, 
fuel  distillates,  asphaltnm,  and  wood  preservatives,  carloads,  and 
canceling  commodity  tariff  No.  27-C. 

Re  Commodity  Tariff  No.  7-B,  Cause  No.  1573,  Jan.  17,  1916, 
order  amending  commodity  tariff  No.  7-B  applying  on  brick,  fire 
brick,  fire  day,  etc. 

Be  Commodity  Tariff  No.  20-D,  Cause  No.  1573,  Jan.  18,  1916, 
order  amending  commodity  tariff  No.  20-D,  applying  on  salt,  car- 
loads. 

Be  Circular  No.  4902,  Hearing  No.  1573,  Jan.  18,  1916,  order 
amending  oommodity  tariff  No.  17-A  by  canceling  items  1  and  9 
thereof,  and  substituting  other  provisions  therefor. 

Be  Commodity  Tariff  No.  45-C,  Cause  No.  1573,  Jan.  18,  1916, 
order  approving  commodity  tariff  No.  45-C  applying  on  railway 
material. 

Be  Commodity  Tariff  No.  37- A,  Jan.  19,  1916,  order  adopting 
tariff  on  junk  and  canceling  oommodity  tariff  No.  37. 

Be  Commodity  Tariff  No.  4-B,  Circular  No.  4903,  Hearing  No. 
1573,  Jan.  19,  1916,  order  changing  eiK^ption  No.  4,  §  2,  of  com- 
modity tariff  No.  4-B,  as  established  by  circular  No.  4901,  covering 
shipments  of  small-sized  coal,  etc.,  on  Bio  Orande  &  Eagle  Pascf 
Railway. 

Be  Commodity  Tariff  No.  43-A,  Jan.  19,  1916,  order  adopting 
tariff  on  hides,  sheep  pelts,  hog  or  goat  skins,  and  canceling  com- 
modity tariff  No.  43. 

Re  Commodity  Tariff  No.  44-A,  Jan.  20,  1916,  order  adopting 
tariff  on  turpentine  and  rosin,  and  canceling  commodity  tariff  No.  44. 

Re  Commodity  Tariff,  No.  38-A,  Jan.  30,  1916,  order  adopting 

tariff  on  ice  and  canceling  commodity  tariff  No.  38. 

Circular  No.  4906,  Hewing  No.  1717,  Jan.  24, 1916,  order  amend- 
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ing  commodity  tariif  ITo.  1-G  by  adding  to  §  2  liiereof  item  No.  4 
applying  to  cotton  burrs  or  hulls. 

Re  Circular  No.  4907,  Hearing  No.  1716,  Jan.  24,  1916,  order 
amending  Commodity  Tarijff  No.  2-B  applying  on  grain  and  grain 
products  by  adding  provisions  in  reference  to  "Peanut  Hay''  and 
"Peanut  Hay  Meal.*' 

Circular  No.  4908,  Hearing  No.  1712,  Jan.  24, 1916,  order  amend- 
ing Commodity  Tariflf  No.  31-A  by  adding  to  §  4  thereof  it&ok  No. 
12,  covering  watermelons. 

Rate  Ruling,  Circular  No.  4910,  Hearing  No.  1643,  Jan.  24,  1916, 
order  establishing  regulations  for  the  handling  of  rice  by  all  rail- 
road companies. 

Re  Circular  No.  4911,  Hearing  No.  1573,  Jan.  24,  1916,  order 
amending  Items  10  and  3  of  Texas  Classification  No.  2,  and  can- 
celing commodity  tariff  No.  49. 

Circular  No.  4905,  Jan.  24,  1916,  order  amending  Commodity 
Tariff  No.  34  of  the  Texas  &  P.  R.  Co.  as  established  by  circular  No. 
3461,  and  canceling  circulars  Nos.  2198  and  3461. 

Re  Special  Authority,  F.  W.  &  R.  G.  R.  Co.  Application  No.  141, 
Sup.  1  to  Authority  No.  87,  Jan.  25,  1916,  order  withdrawing  and 
canceling  authority  No.  87  issued  April  6,  1907. 

Re  Gulf,  C.  &  S.  P.  R.  Co.  Application  No.  712,  Authority  No. 
486,  Feb.  1,  1916,  railroad  authorized  to  adopt  regulations  regard- 
ing shipments  of  sulphuric  add. 

Re  Texas  Mex.  R.  Co.  Application  No.  84,  Authority  No.  64, 
Feb.  1,  1916,  order  authorizing  the  adoption  of  regulation  govern- 
ing shipments  of  blooms,  muck,  or  puddle  bars  and  steel  billets, 
specifying  minimum  weight  of  50,000  pounds  per  car  and  a  rate  of 
14J  cents  per  100  pounds  from  Laredo  to  Port  Arkansas. 

Re  Circular  'No.  4912,  Feb.  3,  1916,  order  amending  commodity 
tariff  No.  36,  carrying  changes  in  rates  on  cement 

Re  Commodity  Tariff  No.  23-B,  Feb.  3,  1916,  order  approving 
commodity  tariff  No.  23-B,  applying  on  stoneware,  earthenware,  and 
pottery. 

•  Circular  No.  4914^  Hearing  No.  1573,  Feb.  3,  1916  order  amend- 
ing Commodity  Tariff  No.  7-B  and  17-A  carrying  changes  in  r^ula- 
tion  governing  shipments  of  fire  clay,  tiling,  and  baskets. 

Re  Commodity  Tariff  No.  9-C,  Cause  No.  1573,  Feb.  7,  1916, 
order  adopting  Commodity  Tariff  No.  9-C  applying  on  stone,  sand, 
gravel,  kaolin,  Fullers  earth,  etc.,  and  .canceling  commodity  tariff 
No.  9.B. 

Re  Circular  No,  4915,  Feb.  14,  1916,  order  amending  Commodity 
Tariff  No.  36,  carrying  rates  on  cement  by  adding  thereto  an  excep- 
tion covering  shipments  of  cement  from  Harrys  to  Manchester. 

Re  Circular  No.  4916^  Feb.  15,  1916,  order  amending  refriger- 
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ation  tariff  No.  1  by  canceling  item  in  reference  to  absorption  of  re- 
icmg  charges. 

Ee  Circular  No.  4917,  Hearing  No.  17^2,  Feb.  15,  1916^  order 
amending  Commodity  Tariff  No.  34  by  adopting  regulations  in  ref- 
erence to  sash,  doors,  blinds,  and  similar  articles  for  inside  finishing; 
circulars  Nos.  3174,  3176,  and  4831  canceled. 

Be  Circular  No.  4918,  Hearing  No.  1573,  Feb.  17,  1916,  order 
amending  commodity  tariff  No.  27-D  applying  on  crude  and  fuel 
petroleum,  etc.,  by  canceling  the  table  of  rates  embodied  in  item  2, 
§  1,  and  substituting  a  new  table  in  lieu  thereof,  and  by  amending 
§  5  and  item  6  thereof  by  substituting  "petroleum  asphalt  or  as- 
phaltum''  for  "petroleum  liquid  asphalt  or  asphaltum.*' 

Ee  Circular  No.  4919,  Hearing  No.  1654,  Feb.  17,  1916,  order 
amending  Texas  classification  No.  2  by  canceling  items  Nos.  38  to 
47  inclusive,  and  substituting  therefor  items  in  reference  to  cotton 
ginning  machinery. 

Ee  Circular  No.  4920,  Hearing  No.  1693,  Feb.  17,  1916,  order 
amending  commodity  tariff  No.  1-G  applying  on  cotton  and  cotton 
linters,  etc.,  by  canceling  the  exception  to  rule  11,  §  4,  as  established 
by  circular  No.  4730,  and  substituting  a  new  exception. 

Be  Circular  No.  4921,  Feb.  18,  1916,  order  amending  commodity 
tariff  No.  34,  applying  on  lumber  and  articles  taking  lumber  rates, 
by  adding  therebo  an  item  covering  oak  and  pine  ties  from  Elysian 
Fields  to  James.  * 

T.  &  B.  V.  R.  Co.  Application  No.  38,  Sup.  1  to  Cor.  Authority 
No.  18,  Feb.  25,  1916,  order  canceling  corrected  authority  No.  18, 
issued  August  15,  1910,  carrying  rates  on  pecans. 

Re  Circular  No.  4923,  Feb.  21,  1916,  order  amending  commodity 
tariff  No.  34  by  adding  thereto  items  in  jeference  to  ties;  second 
item  of  circular  No.  4061,  issued  May  3^  1912,  canceled. 

Re  Circular  No.  4922,  Feb.  21,  1916,  order  amending  item  No.  1 
of  circular  No.  4603  in  reference  to  mixed  cars;  informal  ruling 
of  December  31,.  1914,  revoked. 

Be  Circular  No.  4926,  Hearing  No.  1573,  Feb.  23,  1916,  order 
amending,  item  4,  of  §  3  of  commodity  tariff  No.  27*D,  applying  on 
crude  and  fuel  petroleum,  etc. 

Circular  No.  4928,  Hearing  No.  1573,  Feb.  23^  1916,  order 
changing  the  effective  date  of  circular  No.  4912  to  March  10,  1916. 

Re  Circular  No.  4931,  Feb.  28, 1916,  order  aniending  Texas  Classi- 
fication No.  2  covering  free  allowance  of  ice  as  preservative  with 
perishable  freight  by  adding  to  rule  21  an  explanation  of  the  intend- 
ed application,  and  canceling  portion  of  footnote  to  items  41,  42, 
and  44  on  page  72,  and  item  4  on  page  73,  and  substituting  other 
provisions  in  lien  thereof,  and  by  adding  the  words  ^^exception  to  rule 
21'^  to  footnote  to  items  41^  42,  and  44  on  page  72,  and  item  4  on 
page  73. 
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Se  drcular  No.  4934,  March  3,  1916,  order  amending  oommoditr 
tariff  No.  9-C  of  the  Missouri,  Kansas,  &  Texas  Railway  establishing 
rates  qp.  stone,  sand,  gravel,  etc.,  and  canceling  item  No.  10,  §  3  of 
said  tariff,  which  provides  rates  from  Waco  to  Taylor. 

Re  Texas  C.  R.  Co,  Application  No.  94,  March  14,  1916,  order 
directing  that  authority  No.  63  providing  for  the  conceatration 
arrangement  on  butter,  eggs,  and  poultry  be  canceled. 

Re  Circular  No.  4940,  Hearing  No.  1736,  March  16,  1916,  order 
amending  Texas  Classification  No.  2  by  amending  various  footnotes 
in  reference  to  preservatives  (ice,  sawdust,  and  straw)  used  in  the 
transportation  of  beer. 

Re  Circular  No.  4937,  Hearing  No.  1730,  March  16,  1916,  order 
amending  commodity  tariff  No.  31-A  by  adding  to  §  4  thereof  an  item 
in  reference  to  cabbage  racks,  free  return. 

Re  Conunodity  Tariff  No.  4-B,  Circular  No.  4936,  Hearing  No. 
1728,  March  16,  1916,  order  amending  commodity  tariff  No.  4-B 
by  adding  thereto  exception  No.  12  in  reference  to  coal. 

Re  Circular  No.  4942,  March  27, 1916,  order  amending  c<Hnmodity 
tariff  No.  27-D,  applying  on  crude  and  fuel  petroleum,  etc.,  by  add- 
ing to  the  exceptions  embodied  in  §  6,  provisions  in  reference  to  creo- 
sota  oil. 

Re  Circular  No.  4946,  Hearing  No.  1719,  March  29,  1916,  order 
directing  that  Crosbyton-Southplains  Railroad  and  the  Panhandle  & 
Santa  Fe  Railway  be  considered  and  treated  as  under  the  same  man- 
agement, and  amending  commodity  tariffs  Nos.  2-C,  7-B,  and  34,  and 
canceling  circular  No.  3746. 

Re  Circular  No.  4947,  March  31, 1916,  order  amending  commodity 
tariff  No.  2-C  by  canceling  item  No.  31,  §  6,  thereof. 

Re  Circular  No.  4949,  March  31,  1916,  order  establishing  rate 
ruling  on  classes  between  points  on  the  Roby  &  Norttiem  Rfdlroad 
and  ruling  on  special  differentials  on  such  line. 

Re  Circular  No.  4960,  April  6,  1916,  order  approving  amendmait 
to  commodity  tariff  No.  9-C  applying  on  stone,  sand,  gravely  etc. 

Re  Circular  No.  4952,  April  6,  1916,  order  amending  commodity 
tariff  No.  l-G  applying  cm  cotton  and  cotton  linters,  etc.,  in  bales. 

Re  Circular  No.  4956,  April  7,  1916,  order  amending  commodity 
tariff  No.  34  applying  on  lumber  and  articles  taking  lumber  rates  in 
carloads. 

Re  Circular  No.  4968,  April  12,  1916,  order  amending  Texas 
classification  No.  2,  by  adding  rates  on  hoHow  vitrified  clay  segment 
sewer  blocks. 

Circular  No.  4969,  April  12,  1916,  order  amending  Texas  classi- 
fication No.  2,  by. adding,  on  page  75,  an  item  in  reference  to  boxing. 

Re  Circular  No.  4960,  April  13,  1916,  order  amending  commodity 
tariffs  Nos.  9'€  and  d8-A. 

Re  Commodity  Tariff  No.  6-C,  April  18,  1916,  order  adapting 
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tan  bark,  etc. 

Be  Cireolar  No.  4963,  April  19, 1916,  order  amending  commodity 
tartff  Na  13^,  by  adding  to  §  2  thereof  an  exception  on  lard  snb- 
etitntes. 

Se  Cixcnlar  No.  4964,  April  19,  1916,  order  amending  commodity 
tariff  No.  80- A,  applying  on  fence  posts,  logs,  poles,  etc. 

Ee  Commodity  Tariff  No.  3-B,  April  20,  1916,  order  adopting 
and  prescribing  rates  and  regulations  for  application  to  shipment  of 
cotton  seed  and  cott(tt-8ee;l  products,  etc.,  effectiye  May  10,  1916. 

Be  Circular  No.  4967,  April  28,  1916,  order  amending  commodity 
tariff  No.  2-C  to  apply  on  grain,  grain  products,  etc.,  by  amending 
items  No.  2,  3,  38,  and  43  thereof. 

Be  Circular  No.  4969,  April  29,  1916,  order  amending  commodity 
tariff  No.  11- A,  carrying  changes  on  rates  on  lime  oyer  the  Inter- 
national &  Oreat  Northern  Railway  Company. 

Be  Circular  No.  4970,  May  1,  1916,  order  amending  commodity 
tariff  No.  2,  iasned  by  the  Commission  to  «pply  on  grains,  grain 
products,  etc.,  by  the  substitution  of  item  40  thereof  providing  for 
milling  and  transit  pritileges. 

Circular  No.  4974,  Hearifig  No.  1573,  May  2,  1916,  order  amend- 
ing Texas  classification  No.  2,  in  reference  to  ice. 

Re  Circular  No.  4973,  May  2,  1916,  order  amending  commodity 
tariff  No.  48-A  applying  on  iron  and  s^l  articles  by  canceling  rates 
shown  in  §  1  and  by  amending  §  2  thereof.  Supplemental  amend- 
ing order  amending  §  2  ol  tariff  by  canceling  exception  Nos. 
1,  2,  3,  4,  and  5.     (May  18,  1916.) 

Be  Circular  No.  4972,  May  2,  1916,  order  canceling  commodity 
tariff  No.  26-A  applying  on  pickles,  condiments,  vinegar,  etc. 

Be  Galveston,  H.  &  S.  A.  B.  Co.  Application  No.  502,  May  3, 1916, 
order  establishing  rates  on  carpet  wool,  carpet-wool  tops,  and  human- 
hair  combings,  from  Oalveston  to  Houston  Heights. 

Circular  No.  4975,  May  3,  1916,  order  amending  Commodity 
Tariffs  Nos.  3-A  and  3-B,  to  apply  on  cotton  seed  and  cotton-seed 
products.  Effective  date  as  to  tariff  3-B  changed  to  August  10, 
1916,  by  supplemental  order  dated  May  10,  1916. 

Circular  No.  4976,  May  4,  1916,  order  amending  commodity  tariff 
No.  34. 

Washingion. — ^Public  Service  Commission  ex  rd.  Carstens  Pack- 
faig  Co.  V.  Great  Northern  B.  Co.  No.  1908,  November  22, 1915,  order 
dismissing  complaint  against  increased  freight  rates  on  fresh  meat, 
provided  in  465- A  of  supplement  No.  10  to  Great  Northern  6.  P.  0. 
No.  24872  for  the  purpose  of  effecting  a  more  just  distribution  of 
transportation  costs  between  commodities,  it  appearing  that  rates  on 
apples,  fruits,  and  other  commodities  are  considerably  higher  than 
tibe  rates  npon  fresh  meat  which  require  more  valuable  service  by 
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reason  of  the  special  cars  and  immediate  dditeries  leqoiied,  and 
that  lower  rates  from  other  points  cited  in  comparison  were  strongly 
influenced,  if  not  actually  determined,  by  water  competition.  In  this 
connection  the  Commission  said:  ''The  cost  of  transportation  of 
property  by  water  is  so  much  lower  than  the  cost  of  transportation 
by  rail  that,  if  all  freight  transported  by  rail  carriers  should  be 
handled  on  the  basis  of  water  rates,  such  rail  carriers  would  not  be 
compensated  for  service  performed.  When,  however,  commodities 
may  be  moved  by  rail  carriers  between  points  where  rates  are  con- 
tTolled  by  water  competition,  and  some  margin  above  cost  of  service 
is  produced  by  these  rates,  it  is  permissible  for  rail  carriers  to  par- 
ticipate in  tMs  class  of  traflBc,  for  no  injury  results  therefrom  to 
shippers  who  pay  rates  which  are  reasonable  and  sufQcient,  not  being 
favored  by  water  competition.*' 

Wisconsin. — Connor  Lumber  &  Veneer  Co.  v.  Laona  &  N.  R.  Co. 
Nov.  3,  1916,  rates  of  9  and  10  cents  per  cwt.  on  particular  articles 
taldng  lumba-  rates  were  held  excessive  to  the  exti^t  that  they  ex- 
ceeded a  rate  of  8  cents  per  cwt.  on  hard  and  soft  lumber  and  piling 
from  and  to  the  points  involved. 

Rib  River  Land  Co.  v.  Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co. 
Dec.  16,  1916,  order  establishing,  rates  on  wood  for  fuel  from  Copper 
River  Junction  and  Gk)odrich  to  points  in  Wisconsin  shown  in  Q.  F. 
C.  No.  14236,  which  shall  be  ^  cent  higher  than  the  specific  rates  to 
the  same  points  from  Athens. 

Elmwood  Lumber  &  Grain  Co.  v.  Chicago,  St.  P.  M.  ft  0.  B.  Co. 
Dec.  16,  1915,  railroad  ordered  to  cancel  a  discriminatory  rate  on 
soft  coal,  and  to  substitute  in  lieu  thereof  a  rate  established  by  the 
Commission  to  equalize  commercial  conditions,  and  not  based  in  any 
way  on  the  cost  of  the  service,  until  completion  of  investigations. 

United  States  Ref.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  and 
Northern  Sugar  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  Dec. 
16,  1915,  order  canceling  the  distance  tariffs  now  in  effect  on  dry 
sugar  beet  pulp,  and  directiug  that  a  reasonable  tariff  as  specified 
shall  be  established. 

Suelflehn  &  Seefeld  v.  Chicago,  M.  &  St.  P.  R.  Co.  Feb.  16,  1916, 
order  directing  railroad  to  charge  the  rate  on  cast  sleigh  shoes  set 
forth  in  item  No.  1094  of  the  Chicago,  Milwaukee,  &  St.  Paul  Rail- 
way Company  G.  F.  D.  No.  3000-1,  covering  iron  or  steel  castings. 

Merrill  Candy  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  April  19,  1916, 
railroads  ordered  to  establish  joint  through  class  rates  on  less  than 
carload  lots  from  Merrill  to  points  on  the  Chicago  &  Northwestern 
lines,  such  rates  not  to  exceed  the  Wisconsin  distance  tariff  single 
line  rates  plus  5  per  cent  per  hundredweight  transfer  charge  and  a 
minimum  transfer  charge  of  10  cents. 

An  article  which  takes  a  commodity  rate  to  a  city  must  of  neoe&- 
sit}^  take  the  same  rate  to  a  station  located  upon  a.  street  bey<Hid  the 
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main  station^  where  the  company  believes  that  such  street  station 
should  be  included  within  the  main  station.  Jung  Brewing  Co.  t. 
Chicago,  M.  &  St  P.  B.  Co.  Jan.  4,  1916. 

A  railroad  will  not  be  required  to  charge  on  the  basis  of  the  actual 
▼eight  of  fuel  wood  when  a  car  loaded  to  visible  capacity  weighs  less 
than  the  tariff  minimum  carload  weight  for  wood,  since  a  minimum 
weight  limit  insures  proper  and  efficient  loading  and  remuneration 
to  the  carrier;  but  the  minimum  weight  should  not  be  applied  to  live- 
stock cars  loaded  with  fuel  wood,  since  the  rack  and  troughs  and 
manure  in  a  stock  car  prevent  capacity  loading.  Standard  Lime  & 
Stone  Co.  v.  Chicago,  M.  &  St.  P.  R  Co.  April  18,  1916. 

A  sand  and  gravel  intrastate  distance  tariff,  based  by  the  Commis- 
sion on  the  value  and  the  cost  of  service,  will  not  be  reduced  from 
one  producing  point  to  the  principal  state  market,  to  enable  producers 
to  compete  with  those  closer  to  the  market,  and  to  fix  a  parity  with 
an  interstate  rate  to  another  market,  where  there  has  been  only  a 
negligible  decrease  in  the  cost  of  service,  and  where  a  reduction 
from  one  point  only  would  unduly  disturb  the  rate  structure  under 
which  all  the  traffic  in  the  commodity  has  become  shaped.  Janes- 
ville  Land  &  Gravel  Co.  v,  Chicago,  M.  &  St.  P.  B.  Co.  April  19, 
1916, 

Switching  rates. 

Arkansas.— Be  Switching,  File  HMG-M-10,  Order  No.  B-126, 
March  4,  1916,  order  directing  railroads  to  collect  a  charge  of  $1 
for  switching  cars  from  one  track  to  another,  both  of  which  are 
located  within  property  line  of  industries  located  on  industrial  spurs. 

California. — Northern  P.  S.  S.  Co.  v.  Southern  P.  Co.  Decision 
No.  2926,  Case  No.  849,  Nov.  22,  1915,  order  holding  that  the  prac- 
tice of  railroads  of  making  collections  of  $2.50  per  car  on  shipments 
assigned  to  wharves  and  docks  north  of  Market  street,  San  Fran- 
cisco, is  unreasonable,  and  directing  carriers  to  put  into  effect  the 
rates  and  practices  of  shipments  to  team  and  industry  tracks  north 
of  Market  street 

Illinois.— Be  Elgin,  J.  &  E.  B.  Co.  No.  4097,  Nov.  3,  1915,  order 
vacating  Suspensicm  Order  No.  4097  covering  advance  in  switching 
rate  in  supplement  No.  9  to  tariff  I.  E.  D.  No.  429. 

Be  Belt  B.  Co.  No.  3903,  Nov.  3,  1915,  order  vacating  suspension 
order  No.  3903  covering  advance  to  cover  service  of  the  Belt  Bail- 
way  of  Chicago  in  item  No.  80,  and  advance  to  cover  absorption  of 
switching  in  item  No.  745  to  freight  tariff  No.  21432.C  filed  by  the 
Chicago,  Bock  Island,  &  Pacific  Bail  way. 

Re  Vandalia  B.  Co.  T-141,  Dec.  2,  1915,  order  approving  supple- 
ment 45  to  freight  tariff  41-A,  and  supplement  No.  43  to  tariff  I.  P. 
U.  C.  No.  45,  carrying  increase  in  switching  rates. 

Central  Freight  Asa'n,  T-147,  Dec.  9,  1915,  order  approving  sup- 
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plement  JTo.  2  to  Peoria-Pekm  switching  tariff  No.  3,  I.  P.  JJ.  C. 
No.  1,  carrying  increaaes  of  switching  charges  on  grain. 

Ee  Lake  Erie  &  W.  R.  Co.  T-144,  Dec.  9,  1915,  order  anthorizing 
supplement  No.  47  to  freight  tariff  No.  932-D,  which  is  supplement 
No.  34  to  tariff  I.  R.  W.  C.  No.  73  carrying  increase  of  switching 
rates. 

State  Public  Utilities  Commission  t.  Vandalia  R.  Co.  No.  3433, 
Dec.  16,  1915,  order  vacating  suspension  order  No.  3433  covering 
proposed  advances  of  switching  rates  in  item  No.  8,  freight  tariff  No. 
64-D  and  freight  tariff  No.  57.P. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  4183,  Jan.  6,  1916,  order 
directing  the  cancelation  of  proposed  advances  of  switching  rates  in 
supplement  No.  33  to  switching  tariff  No.'l-B. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-151,  Jan.  6,  1916,  approving  sixth 
revised  page  No.  68,  tariff  G.  P.  0.  No.  26-D,  I.  P.  TI.  C.  No.  10, 
carrying  increases  of  switching  rates  at  Rockford. 

Re  Lowrey,  No.  4263,  Jan.  20,  1916,  order  permanently  snsp^id- 
ing  that  portion  of  supplement  No.  5,  tariff  No.  20-P,  filed  by  L.  A. 
Lowrey,  Agent,  which  covered  an  advance  of  charge  resulting  from 
the  proposed  change  of  rule  relating  to  the  absorption  of  switching 
rates  on  cars  containing  boxes  and  bottle  carriers. 

Chicago-Springfield  Coal  Co.  v.  Wabash  R.  Co.  No.  4184,  Jan.  20, 
1916,  railroad  ordered  to  desist  from  applying  a  different  rule  gov- 
erning the  absorption  of  connecting  switching  charges  on  shipments 
of  coal  from  mines  located  on  connecting  lines  to  competitive  points, 
than  is  contemporaneously  applied  on  shipments  of  coal  from  mines 
located  on  connecting  lines  to  noncompetitive  points. 

State  Public  Utilities  Commission  v.  Belt  R.  Co.  No.  3632,  Jan. 
27,  1916,  order  vacating  suspension  as  of  February  1,  1916,  upon 
supplement  No.  8  to  tariff  No.  112,  carrying  an  advance  of  switching 
rates  where  said  tariff  will  be  canceled  and  superseded  by  tariff  No. 
122,  I.  P.  U.  C.  No.  23,  effective  on  that  date. 

Re  Leland,  T-163,  Feb.  3,  1916,  order  approving  supplement  No. 
1  to  St.  Louis-East  St.  Louis  Terminal  Lines'  Switching  Tariff  No. 
1-H,  I.  C.  U.  P.  No.  1  carrying  increase  of  switching  rate. 

Re  Illinois  C.  R.  Co,  T-166,  Feb.  17,  1916,  order  approving  second 
revised  page  No.  93,  tariff  No.  1-C,  I.  P.  U.  C.  No.  A-1,  carrying  in- 
crease in  switching  rates. 

Re  Illinois  C.  R.  Co.  No.  T-168,  March  10,  1916,  order  approving 
tenth  revised  page  No.  34  to  tariff  l-C,  I.  P.  U.  C.  No.  A-1  carrying 
increase  in  switching  rates  at  Centralia. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-172,  March  10,  1916,  order  approv- 
ing eighteenth  revised  page  No.  38  to  tariff  G.  P.  0.  No.  26-D,  I. 
P.  U.  C.  No.  10,  carrying  increase  of  switching  charges  on  carload 
traffic  from  Logan. 

Springfield  Drain  TUe  Co.  v.  Illinois  C.  R.  Co.  No.  4016,  April 
P.U.R.1916D. 
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6,  1916^  order  holding  that  the  application  of  the  different  rules 
governing  the  absorption  of  switching  charges  to  or  from  complain- 
ant's plaoe  of  bnainess^  upon  the  tracks  of  the  St.  Louis,  Springfield, 
&  Peoria  B.  Co.,  than  is  at  the  same  time  applied  to  or  from  indus- 
tries similarly  situated  upon  the  tracks  of  a  steam  carrier,  is  unrea- 
sonable, unjust,  and  discriminatory. 

Be  Cleveland,  C.  C.  &  St.  L.  E.  Co.  No.  4672,  April  6, 1916,  order 
permanently  suspending  proposed  advance  for  return  of  cars  loaded 
wiih  grain  or  seeds  to  elevators  and  warehouses  in  item  No.  67,  sup- 
plement No.  40,  to  joint,  local,  and  proportional  switching  tariff 
No.  I-B,  supplement  No.  42  to  I.  P.  TJ.  C.  No.  78. 

Be  Erie  B.  Co.  No.  4497,  April  7,  1916,  order  permanently  sus- 
pending switching  charges  in  rule  5  local  freight  tariff  No.  452,  I. 
P.  U.  C.  No.  1. 

Be  State  Public  Utilities  Commission  v.  C.  B.  &  Q.  B.  Co.  No. 
3071,  April  19, 1916,  order  permanentiy  suspending  Supplement  No. 
6  to  L.  A.  Lowrey's  Tariff  No.  21-F,  in  so  far  as  it  increases  switch- 
ing charges  between  the  Illinois  Central  B.  Co.  and  the  Chicago,  Bur- 
lington, &  Quincy  B.  Co.  Behearing  granted  and  further  hearing 
ordered.     (May  25,  1916.) 

Be  Baltimore  ft  0.  S.  W.  B.  Co.  No.  4499,  April  20,  1916,  order 
permanently  suspending  proposed  advance  of  switching  charge  at 
Springfield  stated  in  proportional  freight  tariff  No.  H  2293-D,  I.  P. 
U.  C.  No.  126. 

Indi(ma.—Re  Lake  Erie  &  Ft.  W.  B.  Co.  No.  1989,  Feb.  28,  1916, 
order  vacating  suspension  of  switching  tariff  No.  9  providing  for 
switching  charges  from  various  industries  and  tram  tracks  to  trunk- 
b'ne  tracks. 

Montana. — Cascade  Mill.  &  Elevator  Co.  v.  Great  Northern  B. 
Co.  Docket  No.  516,  Order  No.  155,  March  14, 1916,  railroad  ordered 
to  establish  a  rate  of  $3  per  car  for  tiie  switching  of  cars  between  ele- 
vators and  mills  located  on  its  tracks  and  spurs  at  Cascade,  where 
the  car  is  reloaded  with  grain  or  grain  products  pa3ring  line  earnings 
to  the  Great  Northern  Eailway  Company,  and  the  service  is  per- 
formed within  station  limits,  and  to  establish  a  rate  of  15  cents  per 
ton  for  such  service  when  car  is  not  so  reloaded. 

Nebraska. — Re  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2564,  Nov. 
22,  1915,  order  approving  amendment  to  Lincoln  switching  tariff. 

Be  Union  P.  E.  Co.  Application  No.  2572,  Nov.  30,  1915,  order 
approving  amendment  to  item  5026,  page  39,  supplement  No.  37  to 
U.  P.  Cir.cular  G.  F.  0.  1065,  with  reference  to  switching  charges. 

Be  C.  St.  P.  M.  ft  0.  B.  Co.  Application  No.  2583,  Dec.  4,  1915, 

ndlroad  authorized  to  publish  a  switching  charge  of  $2  per  car  to 

and  from  the  Missouri  Valley  Oil  Company^s  plant  at  Blair. 

Be  Missouri  P.  B.  Co.  Application  No.  2633,  Feb.  11,  1916,  order 
P.U.R.191«D. 
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approving  switching  rate  of  $5  per  car  on  stone  and  sand  from  Lyman 
Switch  to  Louisville. 

Be  Chicago  G.  W.  E.  Co.  Application  No.  2649,  Feb.  21,  1916, 
order  approving  a  rate  of  $3  per  car  on  so-called  '^industrial  switchr 
ing^'  at  Omaha. 

Re  Union  P.  R  Co.  Application  N*o.  2661,  March  6,  1916,  order 
authorizing  amendment  to  item  No.  4960,  page  147  of  U.  P.  circular 
G.  F.  0,  No.  1130,  relating  to  charges  for  switching  at  Lincohi. 

New  York,  Second  District— Re  New  York  C.  R.  Co.  Case  No. 
5622,  Sept.  7,  1915,  order  authorizing  freight  rate  of  $3.50  per 
car  to  apply  to  switching  of  carload  freight  between  its  connection 
with  the  Adirondack  &  St.  Lawrence  Railroad  and  sidings  on  its  line 
at  De  Kalb  Junction. 

Re  New  York  C.  R.  Co.  No.  5710,  Oct.  25, 1915,  order  authorizing 
P.  S.  C.  N.  Y.  C.  No.  2394,  and  supplement  No.  2  to  P.  S.  C.  N.  Y. 
C.  No.  1837  amending  switching  charges  at  Peekskill,  N.  Y. 

Re  New  York  State  R.  Co.  (Rochester  lines)  No.  5736,  Nov.  18, 
1915,  amendment  to  regulation  shown  in  switching  charge  rate  table. 

Re  New  York  C.  R.  Co.  No.  5736,  Nov.  20,  1915,  amendment  to 
freight  tariff  for  the  purpose  of  eliminating  High  Bridge  from  list 
of  points  at  which  tariff  applies,  and  establishing  a  tariff  of  switching 
at  High  Bridge. 

Re  New  York  C.  R.  Co.  No.  5752,  Dec.  3,  1915,  order  approving 
P.  S.  C.  N.  Y.  C.  No.  2456,  establishing  a  local  freight  tariff  of 
switching  charges  at  Amsterdam. 

Re  Buffalo,  R  &  P.  R.  Co.  No.  6754,  Dec.  6,  1915,  order  approv- 
ing P.  S.  C.  No.  1216,  establishing  local  switching  charges  at  Orchard 
Park. 

Re  Lehigh  Valley  R.  Co.  No.  5773,  Dec.  27,  1916,  order  approv- 
ing P.  S.  C.  No.  D-3232,  amending  switching  charges  at  Buffalo. 

Re  New  York  C.  R.  Co.  No.  5860,  March  6,  1916,  order  approv- 
ing supplement  No.  11  to  P.  S.  C.  No.  5014,  establishing  a  switch- 
ing rate-of  $2.50  on  cinders  at  Syracuse. 

Newburgh  Chamber  of  Commerce  v.  Erie  R.  Co.  Case  No.  5009, 
March  23,  1916,  order  directing  establishment  of  switching  charge 
rather  than  a  joint  rate  between  points  on  Fabrikoid  Siding  and  the 
Brie  Railroad's  connection  with  the  West  Shore  Railroad  at  New- 
burg. 

Re  Pennsylvania  R.  Co.  No.  5893,  March  30,  1916,  order  approv- 
ing A.  A.,  P.  S.  C.  No.  89  establishing  switching  charges  to  apply 
to  interplant  switching  of  bituminous  coal  in  the  yard  of  the  Vacuum 
Oil  Company  at  Rochester. 

Re  New  York  C.  R.  Co.  No.  5903,  March  31,  1916,  order  approv- 
ing P.  S.  C.  N.  Y.  C.  No.  2640  establishing  a  switching  tariff  at 
Sixtieth  street  station.  New  York  city. 

Re  New  York  C.  R.  Co.  No.  5904,  March  31,  1916,  order  approv- 
P.UJt.l916D. 


ing  P»  S.  C.  X;  T.  C.  No.  2641,  establiabing  a  tariff  of  switching 
chargoB  at  Thirty-third  street  fitation,  New  York  dty. 

Philippine  Islands. — Tampanga  y.  Manila  B.  Go.  Case  No.  641, 
Jan.  29,  1916,  railroad  ordered  to  reduce  switching  charges  between 
Arayat  Station  and  the  Arayat  Bock  Crusher  plant  operated  by  the 
Province  of  Tampanga. 

Demurrage  charges. 

niinois.—Re  Atchison,  T.  &  S.  F.  R.  Co.  T-108,  Nov.  2,  1916, 
order  approving  tariff  No.  8564-J  carrying  advances  on  demurrage. 

Be  Peoria  B.  Terminal  Co.  No.  4055,  Nov.  3,  1915,  order  vacating 
suspension  order  covering  demurrage  rules  containing  no  advance  of 
intrastate  rates  as  to  item  75-B  in  supplement  No.  4  to  tariff  No.  14. 

Be  New  York  C.  B.  Co.  T-127,  Nov.  18, 1915,  order  approving  sup- 
plement No.  6  to  tariff  I.  P.  XJ.  C.  L.  S.  No.  27  carrying  increases  of 
demurrage  rates. 

Texas.— Re  Circular  No.  4909,  Hearing  No.  1714,  Jan.  24,  1916, 
order  amending  demurrage  and"  storage  rules  No.  8,  by  changing  para- 
graphs b,  c,  and  d,  thereof. 

Be  Demurrage  Eules  Circular  No.  4925,  March  13,  1916,  order 
amending  current  demurrage  and  storage  rules  by  adding  to  para- 
graph (a)  of  rule  8  an  exception  in  reference  to  coal. 

Be  Circular  No.  4948,  March  31,  1916,  order  amending  demurrage 
and  storage  rules  by  adding  to  paragraph  (a)  of  rule  8  an  exception 
in  reference  to  coal. 

Milling  in  transit  charges. 

Nebrasha.~Be  Union  P.  R  Co.  Application  No.  2538,  Oct.  29, 
1915,  order  approving  amendment  to  item  No.  140  of  U.  P.  Circu- 
lar G.  F.  0.  1053  to  provide  for  milling  in  transit  arrangements  at 
Schuyler. 

Be  Union  P.  B.  Co.  Application  No.  2539,  Oct  29,  1916,  order 
approving  amendment  to  U.  P.  Circular  No.  1053,  changing  milling 
in  transit  arrangements  at  Columbus. 

Be  Union  P.  B.  Co.  Application  No.  2542,  Nov.  6, 1916,  order  ap- 
proving amendment  to  U.  P.  Circular  C.  F.  0.  No.  1053  so  as  to  pro- 
vide for  milling  in  transit  privileges  at  Fremont. 

Re  Chicago,  B,  &  Q.  B.  Co.  No.  2547,  Nov.  9,  1915,  order  approv- 
ing amendment  to  item  No.  920  of  C.  B.  &  Q.  G.  F.  0.  4202-G  so  as 
to  include  Lincoln  in  milling  in  transit  arrangements. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2570,  Nov.  30,  1915, 
order  approving  amendments  to  milling  in  transit  arrangements. 

Miscellaneous  rates. 

Illinois.— Jie  Chicago,  B.  I.  &  P.  B.  Co.  T-122,  Nov.  2,  1916,  or- 
der approving  supplement  No.  6  to  freight  tariff  No.  16400-P  carry^ 
ing  increase  of  minimum  charge  for  transfer  service  at  Galva. 
P.UJl.l9iaD. 
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Re  St.  Louis,  I.  M.  &  S.  R.  Co.  T-116,  Nov.  2, 1916,  order  approv- 
ing supplement  No.  4  to  circular  No.  94-D  carrying  inemtes  of 
interchange  and  transfer  rates. 

Re  niinoit  C.  R.  Co.  T-113,  Not.  2,  1915,  order  approfing  dztk 
revised  page  114  of  tariff  No.  1-C,  carrying  increase  of  tnneteac 
charge. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  3953,  Nov.  3, 1916,  order  vacat- 
ing  suspension  order  No.  3953  covering  advance  in  trackage  charge 
in  the  Chicago  switching  district  in  item  80-A  of  supplemait  No.  1 
10  tariff  No.  21432-C. 

Re  Baltimore  &  0.  C.  Terminal  R.  Co.  T-133,  Nor.  11, 1915,  order 
approving  supplement  No.  2  to  tariff  I.  C.  C.  No.  108  carrying  in- 
creases of  rates  for  track  storage. 

Re  Topeka  &  S.  F.  R.  Co.  No.  T-158,  Jan.  20,  1916,  order  ap- 
proving circular  No.  2161-Q,  I.  P.  II.  C.  No,  70,  carrying  changes  in 
rule  governing  the  size  of  freight  cars  to  be  furnished  to  a  shipper. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  T-184,  April  20, 1916,  order  approv- 
ing supplement  No.  34  to  frei^t  tariff  No.  18400-C,  I.  P.  XT,  C.  No. 
81,  providing  for  change  in  the  method  of  collecting  charges  on 
shipments  of  live  stock  stopped  in  transit  for  feeding  purposes. 

Nebrasia,—'Re  Union  P.  R.  Co.  Applicatibn  No.  2621,  Jan.  24, 
1916,  order  authorizing  the  cancelation  of  item  No.  905  of  U.  P. 
Circular  G.  P.  0.  No.  1130,  and  the  publication  in  lieu  thereof  of 
item  No.  905-A  of  supplement  No.  1  to  U.  P.  Circular  O.  P.  0.  No. 
1130  covering  rental  charges  on  live-poultry  cars. 

New  York,  Second  District — Re  Freight  Cars  Containing  Rules 
Governing  Trap  or  Ferry  Car  Service,  Case  No.  4560,  Sept.  1,  1915, 
order  authorizing  cancelation  of  tariff  fixing  rates  for  trap  or  ferry- 
car  service. 

Re  New  York,  0.  &  W.  R.  Co.  Case  No.  5730,  Nov.  13,  1915,  rate 
of  $5  per  car  on  stone,  building,  curbing,  and  flagging,  carloads, 
switched  from  Hazel,  N.  Y.,  and  Cairns  Switch,  to  Roscoe,  to  be 
stored  and  reshipped. 

Re  Lehigh  Valley  R.  Co.  No.  5751,  Dec.  2,  1915,  order  approving 
supplement  No.  2  to  P.  S.  C,  No.  D-3196,  establishing  regulations 
and  charges  covering  stoppage  of  farm  wagons  at  stations. 

Re  New  York  C.  R.  Co.  No.  5697,  Oct.  15,  1915,  order  authorizing 
supplement  No.  44,  P.  S.  C.  No.  103^6,  amending  regulations  gov- 
erning the  storage,  handling,  reconsignment,  and  weighing  of  hay 
and  straw. 

Re  West  Shore  R.  Co.  No.  5698,  Oct.  15,  1915,  order  authoriz- 
ing supplement  No.  45  to  P.  S.  C.  2983,  amending  regulations  gov- 
erning the  storage,  handling,  reconsignment,  and  weighing  of  hay 
and  straw. 

Re  Ldbigh  Yalley  R.  Co.  No.  5899,  March  31,  1916,  order  approv- 
P.UJR.1916D. 
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ing  P.  8.  C.  No.  A-11^  esteUighing  a  rate  on  anthracite  coal  on 
Tifft  Faim  Trestle  transferred  from  car  to  vessels. 

Re  New  York  C.  R.  Co.  No.  5902,  March  31,  1916,  order  approY- 
ing  supplement  No.  3  to  P.  S.  C.  N.  Y.  C.  No.  2129  governing  di- 
version or  reconsignment  of  carload  freight  in  transit. 

Re  Boston  &  A.  R.  Co.  No.  5906,  March  31, 1916,  order  approving 
P.  S.  C.  No.  568  establishing  rules  to  govern  storage  handling  and 
reconaijpment  of  freight  at  Rensselaer. 

Re  West  Shore  R.  Co.  No.  5905,  March  31,  1916,  order  approving 
supplement  No.  3  to  P.  S.  C.  W.  S.  No.  558  establishing  rules  gov- 
erning diversion  or  reconsignment  of  carload  freight  in  transit 

Re  Staten  Island  Rapid  Transit  R.  Co.  No.  5896,  March  30, 1916, 
order  approving  supplement  No.  3  to  P.  S.  C.  No.  134  providing  for 
a  charge  of  $2  per  car  for  diversion  or  reconsignment  on  all  carload 
traffic  except  coal  and  coke. 


DASO  PUBUO  UTHilTIES  €OMMTSSI<»r« 

YILLAaE  OF  ROBERTS 

ASHTON  ft  ST,  ANTHONY  POWER  COMPANY,  LIMITED. 

XJTAH  POWER  &  LIGHT  COMPANY  et  al.,  Interveners^ 

[CMe  No.  F-118;  Order  Ko.  S38.] 

CertifictOe  af  tHmvenienee  and  nsoesMy^  EaUensiona  —  OperaUon  of 
plant  prior  to  statute, 

1.  Operation  of  an  electric  plant  prior  to  the  Idaho  Public  Utilities 
act  does  not  relieve  the  ntiUty  from  pTocuariag  a  oertiflcate  of  convenience 
and  neceaeilgr  for  extenslm  into  new  territory  within  the  countj  net  pon- 
ti^ous  to  the  plant,  under  the  proviso  of  §  48<a),  that  a  certificate  is 
not  reqnired  for  an  extension  into  a  county  "within  which  it  shall  have 
lawfully  theretofore  oonunenced  operation,"  paii&oalarly  where  it  is  far- 
ther provided  that  unserved  tO'ritory  into  whidi  captension  is  permitted 
without  a  certificate  must  be  contiguous  to  the  plant. 

Certificate  of  convenience  and  necessity^  Cancelation  as  to  part  of 
territory -^  Failure  to  serve -^  Grant  to  another. 

2,  A  certificate  of  oonvenieBce  and  necessity  for  electrical  operation 
ia  separate  communities  may  be  canceled  In  so  far  as  one  of  them  has 
not  been  served,  and  a  certificate  granted  to  another,  where  there  is  an 
absolute  necessity  and  immediate  demand  for  energy  by  the  unserved 
eoonmnaity  which  has  not  enough  business  for  two  companies,  and  the 
esistiiig  oompany  oaniiot  give  service  within  a  reasonable  time. 
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Certifieate  of  convenience  and  neeeaeitif^^€Janeei49Hcn'^Fail%t>re   tm 
serve  —  Defenaea, 

3.  A  certifieate  of  eonyenience  and  neceMity  to  tuppl^  atetricity 

will  not  be  canceled  on  the  ground  that  the  failure  to  supplj  power  to 
prospective  users  for  the  pending  irrigation  season  will  cause  them  finan- 
cial loss  and  inconvenience,  where  the  utility  offers  to  install  free  tem- 
porary power  until  it  can  finish  building  its  system,  and  where  it  does 
not  appear  that  the  users  requested  power  in  sufficient  time  to  enable 
the  utility  to  make  delivery. 

[March  23,  1916.] 

Complaint  by  the  village  of  Koberts  that  the  Ashton  &  St. 
Anthony  Park  Company,  having  a  certificate  of  convenience  and 
necessily,  has  not  furnished  electricity  to  the  village  and  also 
Mud  Lake,  and  praying  that  the  certificate  be  canceled  and  one 
granted  the  Utah  Power  &  Light  Company.  Intenening  pe- 
titions for  and  against  the  grant  to  the  latter  company.  Cer- 
tifioate  canceled  as  to  the  village  of  Eoberts  and  vicinity,  and  one 
granted  the  Utah  Power  &  Light  Company ;  case  continued  for  a 
further  hearing  as  to  Mud  Lake  and  vicinity. 

Appearances:  Clency  St  Clair  for  complainant,  and  inter- 
veners Utah  Power  &  Light  Company^  Crystal  Lake  Irrigated 
Lands  Company,  and  various  farmers  owning  lands  under  the 
Butte  A  Market  L^e  Canal;  N.  D.  Jackson  for  defendant; 
John  F.  MacLane  for  intervener  Utah  Power  &  Light  Com- 
pany; Edwin  Snow  for  intwveners  Owsley-Carey  Land  &  Irri- 
gation Company  and  Mud  Lake  Canal  Company;  Otto  E. 
McCutcheon  for  intervwier  North  Lake  Canal  Company. 

By  the  Commission:  On  January  13,  1916,  the  complainant, 
village  of  Boberts,  a  municipal  corporation,  filed  a  complaint 
against  the  defendant  herein,  Ashton  &  St.  Anthony  Power  Com- 
pany, Limited,  a  corporation  holding  a  certificate,  that  the 
present  and  future  public  convenience  and  necessity  require  the 
construction  of  an  electric  plant  for  the  purpose  of  furnishing 
dectrical  energy  for  compensation  in  the  village  of  Roberts  and 
certain  territory  adjacent  thereto,  and  certain  territory  adjacent 
to  Mud  Lake,  sometimes  called  Crystal  Lake,  alleging,  among 
other  things,  that  the  defendant  has  failed  and  refused  to  de- 
liver electrical  energy  to  the  complainant  or  its  inhabitants,  and 
is  not  doing  any  act  showing  an  intention  (m  its  part  to  furnish 
service  to  complainant  at  any  time  in  the  future,  and  that,  ts 
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oomplainant  is  informed  and  believes,  is  not  financially  able  to 
furnish  such  service;  that  the  inhabitants  of  complainant  are 
wholly  without  electrical  service  of  any  kind,  and  greatly  in 
need  of  and  anxious  to  obtain  the  same ;  that  if  the  certificate  of 
convenience  and  necessity  heretofore  granted  to  defendant,  and 
above  referred  to,  is  canceled  and  a  similar  certificate  is  granted 
to  the  IJtah  Power  &  Light  Company,  the  said  last-named  oom- 
pany  is  ready,  able,  and  willing  to  immediately  extend  its  lines 
so  as  to  furnish  complainant  and  its  inhabitants  with  electrical 
enei^y  within  sixty  days  from  the  date  of  granting  such  certifi- 
cate to  it,  and  praying  that  defendant's  certificate,  above  referred 
to,  be  canceled  in  so  far  as  the  same  relates  to  oomplainant  and 
vicinity,  and  that  such  order  be  made,  eith^  by  granting  cer- 
tificate of  puUie  convenience  and  necessity  to  said  IJtah.Power  & 
Light  Company,  or  otherwise,  as  may  promptly  secure  for  com- 
plainant electrical  service. 

To  this  complaint  the  defendant  filed  its  answer  on  February 
21,  1916,  denying  that  it  lacks  the  financial  ability  to  furnish 
service  to  the  complainant  and  its  inhabitants,  and,  further 
answering  said  complaint,  alleges  that  the  certificate  of  public 
convenience  and  necessity  issued  to  the  defendant,  hereinbefore 
referred  to,  was  so  issued  for  the  main  purpose  of  authorizing 
the  defendant  to  enter  territory  adjacent  to  the  complainant  for 
the  purpose  of  furnishing  power  for  irrigation  purposes,  and 
that  the  authority  to  enter  the  corporate  limits  of  the  complainant 
was  a  mere  incident  to  the  business  to  be  conducted  in  adjacent 
territory,  and  was  not  a  controlling  factor  in  procuring  said  cer- 
tificate ;  that  the  defendant  was  able,  ready,  and  willing  to  com- 
plete the  construction  of  its  power  plant  and  build  a  transmission 
line  into  the  corporate  limits  of  the  complainant  and  the  adjacent 
territory  in  time  to  furnish  said  complainant  with  the  required 
service,  and  such  adjacent  territory  with  electric  energy  for 
power  purposes  for  the  season  of  1916,  but  that  because  of  rep- 
resentations niade  by  the  representatives  of  the  various  irriga- 
tion projects  in  such  adjacent  territory,  especially  the  Owsley- 
Carey  Land  &  Irrigation  Company  and  the  Mud  Lake  Canal 
Company,  that  they  would  not  require  power  to  pump  water  for 
their  projects  before  the  season  of  1917,  the  defendant  did  not 
enter  upon  the  building  of  such  transmission  line,  but  relying 
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upon  its  certificate  of  convenience  and  necessity,  hereinbefore 
referred  to,  did  continue  the  construction  of  its  power  plant,  smd 
in  that  connection  alleges  that  the  same  is  so  far  completed  that 
it  can  be  finished  in  sixty  days  of  seasonable  weather;  that  tiw 
defendant  is  able  and  willing  to  provide  power  for  said  irriga- 
tion projects  for  the  season  of  1917  and  to  furnish  the  service 
recjuired  by  complainant  at  the  same  time,  and  expects  so  to  do 
tmless  denied  the  privilege  of  so  doing  by  this  Commission ;  that 
the  defendant  has  no  desire  to  prevent  the  complainant  and  its 
inhabitants  from  procuring  the  service  required  by  them,  if 
such  service  can  be  procured  from  any  other  source,  and  offers  to 
relinquish  its  rights  to  provide  such  service  provided  it  can  be 
procured  from  any  other  source  without  affecting  the  defendant's 
rights  in  the  territory  adjacent  to  the  complainant. 

On  February  19, 1916,  lie  Commission,  after  hearing  had  upon 
various  applications  for  leave  to  intervene  and  be  heard  in  this 
cause,  by  order,  pewnitted  the  Utah  Power  &  Light  Company, 
the  Owsley-Carey  Land  &  Irrigation  Company,  the  Mud  Lake 
Canal  Company,  and  all  other  persons  or  parties  who  are  pro- 
spective users  of  electrical  energy  in  the  territory  covered  by  the 
certificate  of  public  convenience  and  necessity  heretofore  issued 
to  the  defendant,  to  intervene  in  this  proceeding,  and  permitted 
the  defendant,  if  it  so  desired,  to  file  answer  to  each  and  all  of 
the  petitions  in  intervention  so  filed. 

Pursuant  to  such  order  of  February  19,  1916,  the  Utah  Power 
&  Light  Company,  intervener  herein,  on  said  date  filed  its  pe- 
tition in  intervention,  admitting  the  allegations  contained  in  the 
complaint  of  the  village  of  Eoberts  herein,  and  agreeing  that,  in 
the  event  of  cancelation  of  the  certificate  heretofore  issued  to 
the  defendant  and  the  granting  to  said  intervener  of  a  certificate 
by  this  Commission  and  a  franchise  by  the  complainant,  the 
said  intervener  will  have  its  lines  into  the  village  of  Eoberts 
completed  and  in  operation  within  sixty  days  after  the  granting 
of  the  certificate  and  franchise  to  it,  and  praying  that  the  cer- 
tificate of  public  convenienoe  and  necessity  heretofcnre  issued  to 
the  defendant  be  canceled  and  annulled,  and  that  a  certificate 
of  public  convenience  and  necessity  be  issued  to  said  intervener, 
authorinng  it  to  extend  its  trantiknission  and  distribution  lines 
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into  the  said  yiUage  of  Boberts,  and  to  serve  said  village  and 
its  inhflbitantB  with  electrical  energy. 

On  Febroary  19,  1916,  the  Utah  Power  &  Light  Company, 
intervener  herein,  by  leave  of  the  Commission  first  obtained, 
filed  its  supplemental  petition  in  intervention,  referring  to  the 
respective  applications  of  the  Owsley-Carey  Land  &  Irrigation 
Company  and  the  Mud  Lake  Canal  Company  to  intervene  here- 
in, and  alleging  that  said  companies  and  other  parties  owning  or 
contr(^ing  lands  in  the  territory  covered  by  defendant's  cer- 
tificate have  entered  into  or  are  ready  or  willing  to  enter  into 
contracts  for  the  purchase  of  electrical  power  and  energy  from 
said  intervener;  that  said  intervener  is  advised  that  imder  the 
provisions  of  the  laws  of  Idaho  it  is  not  lieoessary  for  it  to  have  a 
certificate  of  public  convenience  and  necessity  to  entitle  it  to 
operate  and  to  serve  the  people  within  the  district  above  referred 
.  to,  for  the  reason  that  said  district  is  not  now  being  served  by 
any  public  utility  of  like  character,  and  that  said  interv^ier  is 
now  serving  other  people  within  Jefferson  county ;  that  said  inter- 
vener is  ready,  able,  and  willing  to  extend  its  lin^  into  the  terri- 
tory above  mentioned  and  to  serve  said  parties;  and  praying  that 
a  certificate  of  public  convenience  and  necessity  be  issued  to  it, 
authorizing  it  to  serve  the  territory  referred  to,  if  it  shall  be 
decided  by  the  Commission  that  such  certificate  is  necessary. 

To  lie  petition  and  supplemental  petition  in  intervention  of  the 
intervener,  Utah  Power  &  Light  Company,  the  defendant  filed  its 
answer  on  February  29,  1916,  generally  denying  the  allegations 
of  the  said  intervener  with  reference  to  the  refusal  and  financial 
inability  of  the  defendant  to  provide  service  to  complainant  or 
the  inhabitants  thereof. 

Pursuant  to  Commission's  order  of  February  19,  1916,  here- 
inbefore referred  to,  the  Owsley-Carey  Land  &  Irrigation  Com- 
pany, intervener  herein,  on  said  date  filed  its  petition  in  inter- 
vention, admitting  each  and  all  of  the  allegations  contained  in 
complainant's  complaint,  and  alleging  that  the  defendant  has 
failed  and  neglected  to  complete  its  power  plant  or  to  extend  its 
transmission  system  to  the  lands  under  intervener's  irrigation 
project,  and  that  irreparable  injury  will  be  caused  to  the  settlers 
upon  said  lands  and  to  said  intervener  unless  the  said  inter- 
vener can  in  the  year  1916  obtain  electrical  i»iergy  for  the  opera- 
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tion  of  its  irrigation  system,  and  praying  that  defendant's  cer- 
tificate of  public  convenience  and  necessity  be  set  aside  as  for  as 
it  affects  the  territory  in  the  vicinity  of  Mud  Lake,  and  tiiat  the 
Utah  Power  &  Light  Company  be  granted  a  certificate  of  public 
convenience  and  necessity  to  extend  its  lines  into  said  territory 
so  that  it  may  be  enabled  to  supply  the  said  intervener  and  others 
similarly  situated  the  electrical  energy  required. 

Pursuant  to  Conmiission's  order  of  February  19, 1916,  herein- 
before referred  to,  the  Mud  Lake  Oanal. Company,  inte]:v^ier 
herein,  on  said  date  filed  its  petition  in  intervention,  admitting 
each  and  all  of  the  allegations  contained  in  complainant's  com- 
plaint, and  alleging  that  the  defendant  has  failed  and  neglected 
to  complete  its  power  {>lant  or  to  extend  its  lines  to  the  lands 
referred  to,  and  that  irreparable  injury  will  be  caused  inter- 
vener's stockholders  entitled  to  water  for  the  irrigation  of  their 
lands,  unless  water  for  irrigation  can  be  furnished  during  the 
irrigation  season  of  1916,  and  praying  that  defendant's  certificate 
of  public  convenience  and  necessity  be  set  aside  as  far  as  it 
affects  the  territory  in  the  vicinity  of  Mud  Lake,  and  that  iiie 
TJtah  Power  ft  Light  Company  be  granted  a  certificate  of  public 
convenience  and  necessity  to  extend  its  lines  into  said  territory, 
so  that  it  may  be  enabled  to  supply  to  said  interv^ier  and  others 
similarly  situated  the  electrical  energy  required. 

To  the  petitions  in  intervention  of  the  Owsley-Oarey  Land  & 
Irrigation  Company,  and  the  Mud  Lake  Canal  Company,  the  de- 
fendant filed  its  answer  February  29,  1916,  alleging  that  at  ihe 
time  of  granting  to  the  defendant  its  certificate  of  public  conven- 
ience and  necessity,  the  defendant  was  and  still  is  ready,  able,  and 
willing  to  provide  said  interveners  with  power  for  the  purposes 
required  by  them,  and  to  that  end  immediately  upon  the  granting 
of  said  certificate  the  defendant  requested  from  said  interveners 
a  contract  to  furnish  them  with  the  required  power  for  the  season 
of  1916,  but  that  said  interveners  refused  to  enter  into  sudi  con- 
tracts, stating  as  a  reason  therefor  that  they  were  not  prepared 
to  contract  for  power  for  the  season  of  1916,  and  would  not  re- 
quire such  service  before  the  season  of  1917,  and  in  that  connec- 
tion the  defendant  allies  that  it  ecxpects  to  and  will  complete  its 
power  station  and  construct  its  transmission  lines  into  said  tarri- 
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tory  in  time  to  fumiah.  the  required  service  fcir  the  season  of 
1917,  unless  denied  the  privilege  bo  to  do. 

On  March  3, 1916,  the  North  Lake  Canal  Company,  intervener 
herein,  by  leave  of  the  Coixmiission  first  obtained,  filed  its  peti- 
tion in  intervention,  alleging  that  said  intervener  has  made  a  con- 
tract with  the  defendant  under  the  terms  of  which  the  said  de- 
fendant is  to  construct  intervener's  irrigation  system  and  furnish 
electrical  power  to  the  said  intervener  for  pumping  water,  and 
that  if  the  defendant's  certificate  of  public  convenience  and  ne- 
cessity should  be  set  aside  it  would  work  a  great  hardship  and  in- 
jury and  damage  to  the  said  intervener,  and  praying  that  the 
complainant's  complaint  be  dismissed. 

On  March  3,  1916,  the  matter  came  on  for  hearing  at  Idaho 
Falls,  Idaho,  which  hearing  was  concluded  on  March  4^  1916,  and 
the  case  is  now  before  the  Commission  for  decision. 

The  incorporated  village  of  Roberts,  the  complainant  herein, 
is  located  on  or  near  the  south  line  of  twp.  5  N.,  R.  37  E.,  B.  M., 
in  Jefferson  county,  about  7  miles  west  of  the  village  of  Menan. 

In  the  vicinity  of  the  village  of  Roberts,  in  Jefferson  county, 
is  located  about  5,000  acres  of  land  which  will  require  irrigation 
for  successful  farming,  and  which  can  only  be  irrigated  by  pump- 
ing the  water  which  is  now  available  for  such  irrigation  to  the 
land.  •  The  land  referred  to  includes  lands  owned  by  various 
farmers  owing  land  under  the  Butte  &  Market  Lake  Canal,  which 
farmers  are  interveners  herein. 

Mud  Lake,  which  is  sometimes  called  Crystal  Lake,  is  located 
at  or  near  ihe  intersection  of  the  township  line  between  townships 
6  and  7  north,  and  the  range  line  between  tanges  34  and  35  east 
of  the  Boise  meridian,  about  18  miles  northwest  of  the  village  of 
Roberts. 

In  the  vicinity  of  Mud  Lake,  in  Jefferson  county,  is  located 
about  80,000  acres  of  land  which  will  require  irrigation  for  suc- 
cessful farming,  and  which  can  only  be  irrigated  by  pumping 
water  to  the  land.  The  land  last  above  referred  to  includes  the 
irrigation  projects  <rf  the  Owslcy-Carey  Land  &  Irrigation  Com- 
pany, Mud  Lake  Canal  Company,  North  Lake  Canal  Company, 
and  Crystal  Lake  Irrigated  Lands  Company,  interveners  herein. 

The  defendant  herein  is  a  eorporation  organised  under  the  laws 
of  the  state  of  Idaho,  for  the  purpose  of  generating  and  supplv- 
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ing  electrical  energy  for  light  and  power.  The  said  defendant 
has  complied  with  the  laws  of  the  state  of  Idaho  witii  reference  to 
the  appropriation  of  the  waters  of  the  North  Fork  of  tke  Snake 
river  for  power  purposes,  on  which  stream  the  defendant  has  com<- 
menced  the  construction  of  its  dam  and  power  house,  which  is  lo- 
cated about  2  miles  west  of  the  village  of  Ashton,  and  about  50 
miles  northeast  of  Mud  Lake,  and  is  now  in  process  of  comple- 
tion. Defendant's  system  when  completed  as  proposed  will  have 
a  generating  capacity  of  5,000,  h.  p.  and  its  estimated  cost  is  ap- 
proximately $825,000. 

The  Utah  Power  &  Light  Company,  one  of  the  interveners 
herein,  is  a  corporation  of  the  state  of  Maine,  duly  qualified  to 
do  business  in  the  state  of  Idaho,  wherein  it  owns  and  operates 
extensive  hydroelectric  generating  plants,  transmissicm  and  dis- 
tribution systems.  The  said  company  now  has  transmission  lines 
to  the  village  of  Menan,  and  is  financially  able  to  make  the  extea- 
sions  necessary  to  serve  the  village  of  Roberts  and  the  territory 
adjacent  thereto,  as  well  as  the  territory  in  the  vicinity  of  Mud 
Lake. 

The  Owsley-Carey  Land  &  Irrigation  Company,  intervener 
herein,  is  a  corporation  organized  under  the  laws  of  the  state  of 
Montana,  and  authorized  to  do  business  in  the  state  of  Idaho,  the 
purpose  and  object  of  said  corporation  being  the  construction  of 
irrigation  works  and  the  sale  of  water  rights  and  the  reclamation 
of  lands,  particularly  in  the  vicinity  of  Mud  Lake  in  Jefferson 
county. 

The  Mud  Lake  Canal  Company,  intervener  herein,  is  a  cor* 
poration  organized  and  doing  business  under  the  laws  of  the  state 
of  Idaho,  the  purpose  and  object  of  said  corporation  being  the  con- 
struction of  irrigation  works,  and  the  sale  of  water  rights,  and 
the  xedamaiion  of  lands  in  the  vicinity  of  Mad  Lab;e,  in  Jeffer- 
son eonnty. 

The  I7orth  Lake  Canal  Company,  intervener  herein,  is  a  cor- 
poration ozganized  and  eodsting  under  and  by  virtue  of  the  laws 
of  the  state  of  Idaho,  the  purpose  and  object  of  said  oorporation 
being  to  construot,  own,  and  operate  an  irrigation  canal  system 
for  the  purpese  of  diverting  and  eonTeyiag  the  waters  of  Mud 
Lake  and  otber  waters  in  that  vicinity  to  the  lands  of  ike  stook- 
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kolders  of  said  ooxporatioii  in  tke  vioinity  of  Hud  Lake^  in  Jef • 

feiBon  county. 

The  Ciystal  Lake  Irrigated  Lands  Company^  one  of  the  inter- 
veners herein,  ia  represented  by  owners  of  land  located  in  what  is 
called  the  Crystal  Lake  District  in  Jefferson  county,  about  25 
miles  west  of  the  village  of  Boberts  and  adjacent  to  the  Owsley- 
Carey  project,  it  being  the  purpose  of  said  company  to  oparate  a 
modem  irrigation  system. 

On  Eebruaiy  11, 1915,  the  Oommission  by  its  order  No.  904, 
case  No.  F-70,  granted  to  the  Ashton  &  St  Anthony  Power  Com- 
pany, Limited,  the  defendant  herein,  a  certificate  that  the  present 
and  future  convenience  and  necessity  required  the  construction 
of  defendant's  power  plant,  and  the  necessary  transmission  and 
distribution  systems  to  supply  electrical  energy  to  the  village  of 
Boberts,  the  complainant  herein,  and  to  the  inhabitants  of  said 
village  and  the  territory  described  as  follows,  to  wit:  All  of 
townships  4  and  6  north,  range  37 ;  all  of  townships  5,  6,  and  7 
north,  range  36 ;  all  of  townships  5  and  6  north,  range  35 ;  all  of 
townships  6,  6,  and  7  north,  range  34;  all  of  townships  5,  6, 7,  and 
8  north,  range  83 ;  all  of  said  territory  being  east  of  ihe  Boise 
meridian  and  in  Jefferson  county,  Idaho. 

[1]  While  the  intervener  Utah  Power  &  Light  0(Mnpany  by 
its  original  and  supplemental  petitions  in  intervention  asks  that  a 
certificate  of  public  convenience  and  necessity  be  issued  to  it, 
authorizing  it  to  serve  the  territory  covered  by  the  certificate  of 
the  defendant,  it  contends  that  under  the  provisions  of  the  law 
it  is  not  necessary  for  it  to  have  a  certificate  to  entitle  it  to  serve 
the  territory  above  referred  to,  and  in  support  of  its  contention, 
in  a  memorandum  filed  in  this  ease,  refers  to  §  48  (a)  of  the  Pub- 
lic Utilities  act,  which,  after  requiring  electrical  corporations  to 
first  obtain  a  certificate  of  convenience  and  necessity  before  be- 
ginning the  construction  of  a  line  or  plant,  or  any  extension  there- 
of, provides  that  this  section  shall  not  be  construed  to  require  any 
such  corporation  to  secure  such  certificate: — 

(1)  For  an  extension  within  any  city  or  county,  or  city  or 
town,  within  which  it  shall  have  theretofore  lawfully  commenced 
operation;  or 

(2)  For  an  extension  into  territory,  either  within  or  without 
a  city  or  county,  or  city  or  town,  contiguous  to  its  street  railroad, 
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or  line,  plant,  or  fiystem,  and  not  theretofore  served  by  a  public 
utility  of  like  character;  or 

(8)  For  an  extension  within  or  to  territory  already  served 
by  it,  necessary  in  the  ordinary  course  of  its  business.  The 
numerical  analysis  of  the  section  being  interpolated  so  as  to 
show  the  conditions  under  which  a  certificate  is  not  required. 

The  intervener,  Utah  Power  &  Light  Company,  contends  that 
'  under  the  express  terms  of  the  first  proviso,  as  above  enumerated, 
it  cannot  be  required  to  secure  a  certificate  for  an  extension 
within  Jefferson  county,  exclusive  of  the  village  of  Roberts,  for 
the  reason  that  it  had  lawfully  commenced  operation  within  said 
county,  not  only  prior  to  this  time,  but  prior  to  the  effective  date 
of  the  Public  Utilities  act 

The  construction  so  given  the  proviso  in  question  is  not  only 
repugnant  to  the  provisions  of  the  body  of  the  section,  but  con- 
trary to  the  very  spirit  and  intent  of  the  act.  The  proviso  does 
not  say  that  an  electrical  corporation,  having  lawfully  coitimenced 
operation  in  a  county,  may  extend  its  lines  to  serve  other  terri- 
tory within  that  county  not  served  by  itj  and  not  contiguous  to  its 
line,  plant,  or  system.  Under  this  proviso  a  corporation  so  sit- 
uated is  not  required  to  secure  a  certificate  for  an  extension  with- 
in the  county  within  which  it  is  lawfully  operating.  To  illus- 
trate: Such  corporation  may  extend,  or  in  other  words  enlarge, 
its  plant  or  system  within  the  county,  but  it  does  not  follow  that 
by  reason  of  being  permitted  to  so  enlai^  its  plant  or  system,  it 
is  permitted  to  extend  its  lines  into  and  serve  new  territory.  If 
the  construction  placed  upon  this  proviso  by  the  intervener  is 
correct,  why  is  it  required,  under  the  second  proviso,  above  enum- 
erated, that  unserved  territory  within  a  county  into,  which  an  ex- 
tension is  permitted  without  a  certificate  must  be  contiguous  to 
the  corporation's  line,  plant,  or  system  i 

The  said  intervener  further  contends  that  under  the  second 
proviso,  as  enumerated  above,  it  is  permitted  to  enter  the  terri- 
tory covered  by  defendant's  certificate  without  securing  from 
the  Commission  a  certificate  of  public  convenience  and  necessity, 
for  the  reason  that  such  territory  is  contiguous  to  intervener's 
existing  line,  and  has  not  been  served  by  a  public  utility  of  like 
character. 

The  testimony  adduced  in  this  case  does  not  show  to  this  Com- 
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mission  that  the  territory  in  qnestion  is  contiguous  to  that  al- 
ready served  by  the  lines  of  the  intervener  Utah  Power  &  Light 
Company.  On  the  contrary,  the  Commission  concludes  from  the 
evidence  that  the  territory  covered  by  defendant's  certificate  is 
not  contiguous  to  the  said  intervener's  line,  plant,  or  system,  and 
that  under  the  law  the  said  intervener  Utah  Power  &  Light  Com- 
pany is  not  permitted  to  construct  or  extend  its  lines  into  the  ter- 
ritory covered  by  the  defendant's  certificate,  without  having 
first  obtained  from  this  Commission  a  certificate  that  the  present 
or  future  public  convenience  and  necessity  require  or  will  require 
such  construction. 

[2]  The  territory  covered  by  defendant's  certificate,  above  re- 
ferred to,  is  comprised  of  two  separate  and  distinct  sections  or 
communities, — one  being  the  village  of  Roberts  and  the  territory 
in  the  vicinity  thereof,  and  the  other  being  the  territory  in  the 
vicinity  of  Mud  Lake. 

It  is  obvious  that  there  is  not  business  enough  in  the  territory 
covered  by  the  defendant's  certificate  to  justify  its  occupancy  by 
two  competing  power  companies,  viewed  either  in  the  interest  of 
the  public  or  from  the  standpoint  of  the  investor  in  the  power 
enterprise.  It  is  obvious,  however,  that  the  territory  might  be 
advantageously  divided,  and  that  portion  comprising  the  village 
of  Eoberts  and  vicinity  assigned  to  the  inten''ener  Utah  Power  & 
Light  Company,  leaving  the  territory  in  the  vicinity  of  Mud 
Lake  to  be  occupied  by  the  defendant.  Such  assignment  of  ter- 
ritory would  eliminate  the  construction  of  18  miles  of  trans- 
mission line  between  the  village  of  Roberts  and  Mud  Lake. 

The  evidence  shows  that  there  is  an  absolute  necessity  and  im- 
mediate demand  for  electrical  energy  in  the  village  of  Roberts, 
and  the  defendant  voluntarily  offers  to  relinquish  its  right  to 
supply  such  energy  to  the  said  village  and  its  inhabitants,  pro- 
vided it  can  be  proeured  from  any  other  source  without  affecting 
the  defendant's  rights  in  the  other  territory  covered  by  its  cer- 
tificate. 

It  is  obvious,  however,  that  there  is  not  sufficient  demand  for 
power  within  the  village  of  Roberts  alone  to  make  it  a  profitable 
investm^it  for  either  of  the  power  companies,  appearing  in  this 
proceeding,  to  extend  its  lines  into  the  said  Tillage.  Furthermore, 
the  right  to  serve  the  territory  in  the  vicinity  of  Ae  village  df 
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Boberts  rightfully  belongs  to  the  utility  that  13  expected  to  serve 
the  said  village,  and  the  elinaination  of  that  territory  from  de- 
fendant's oertificate  would  not  seriously  afieot  defendant's  in* 
vestment. 

It  is  clear  from  the  evidence  and  pleadings  in  this  caae  that 
defendant  does  not  expect  to  deliver  power  from  its  own  plant  to 
the  complainant  or  any  of  the  territory  covered  by  its  certificate 
before  May  1,  1917.  The  intervener  Utah  Power  &  Light  Oom- 
pany,  on  the  other  hand,  agrees,  as  far  as  the  village  of  Boberts  is 
concerned,  that  upon  the  cancelation  of  defendant's  certificate 
and  the  granting  to  said  intervener  of  a  certificate  by  the  Com- 
mission and  a  franchise  by  the  complainant^  it  will  have  its  lines 
into  the  village  of  Roberts  completed  and  in  operation  within  a 
period  of  sixty  days. 

After  due  consideration  of  all  the  evidence  adduced,  the  Com- 
mission finds  that  the  present  and  future  public  convenience  and 
necessity  require  that  the  intervener  Utah  Power  &  Light  Com- 
pany exteiid  its  transmission  lines  to  the  village  of  Roberts  and 
the  territory  in  the  vicinity  of  said  village,  and  construct  such 
distribution  system  as  will  be  necessary  to  meet  all  seasonable 
demands  for  electrical  energy  by  the  said  village,  and  its  inhabit* 
ants,  and  the  inhabitants  of  the  territory  in  the  vicinity  of  said 
village,  which  territory  is  hereinafter  more  fully  described,  and 
that  the  certificate  of  public  convenience  and  necessity  granted 
to  the  defendant  on  February  11,  1915,  be  canceled  in  so  far  as 
the  same  affects  the  village  of  Roberts  and  the  territory  in  the 
vicinity  of  said  village,  hereinafter  more  fully  described. 

[3]  It  appears  from  the  evidence  in  this  case  that  there  is  some 
demand  for  power  to  operate  pumping  plants  for  the  purpose  of 
irrigating  lands  in  the  vicinity  of  Mud  Lake  during  the  irrigation 
season  of  1916.  It  is  not  clear,  however,  tlutt  Ijae  demand  for 
said  season  is  sufficient  to  justify  either  of  the  power  companies 
appearing  in  this  proceeding  to  extend  its  lines  to  serve  said 
territory  were  it  not  for  the  increased  demand  which  undoubtedly 
will  be  developed  therein  for  the  season  of  1917.  It  is  probably 
true  that  some  of  the  parties  who  might  desire  power  for  the 
season  of  1916,  particularly  the  Owsley-Carey  Land  fc  Irrigiatioaa 
Company,  which  has  contract  obligations  to  provide  power  for  the 
present  seaM»,  will  be  inoonvemenced  and  stay  sustain  some  fi- 

P.UJ1.1916D. 


ROBERTO  ▼.  ASHTON  &  ST.  A.  POW£!R  00.  tTl 

nancial  loss  by  reason  of  their  inability  to  secure  dectrical  energy 
during  said  season.  The  evidence  shows,  hovrever,  that  the  con- 
tract obligations  referred  to  may  be  met  by  the  temporary  in- 
stallation of  gasoline  engines.  In  fact  the  evidence  shows  that 
the  defendant  offers  to  install  such  temporary  service  free  of 
charge  as  will  enable  the  Owsley-Carey  Land  &  Irrigation  Com- 
pany to  meet  its  contract  obligations.  The  inconvenience  and 
financial  loss,  if  any  there  be,  sustained  by  reason  of  the  in- 
ability to  secure  electrical  energy  for  the  irrigation  season  of 
1916,  is  not  sufficient  to  justify  the  cancelation  of  defendants 
certificate,  especially  in  the  absence  of  a  showing  that  the  parties 
now  desiring  power  attempted  to  secure  such  power  from  the  de- 
fendant, who  held  a  certificate  of  public  convenience  and  necessity 
covering  the  territory  in  question,  and  that  a  request  for  such 
power  was  made  so  as  to  allow  the  defendant  a  reasonable  time 
to  prepare  for  the  ddivery  thereof. 

While  it  appears  from  the  pleadings  in  this  case  that  the 
Owsley-Carey  Land  &  Irrigation  Company,  intervener  herein,  un- 
der the  provisicms  of  its  contract  with  the  state  of  Idaho,  is  re- 
quired to  complete  its  irrigation  system  by  or  before  the  month  of 
November,  1916,  and  that  unless  it  can  obtain  electrical  energy 
for  operating  its  plant  it  will  be  unable  to  do  so,  and  that  in  case 
of  such  failure  to  complete  its  works  by  said  time  and  furnish 
water  for  irrigation  therefrom,  it  will  be  liable  to  a  forfeiture  of 
all  the  irrigation  works  constructed  by  it  theretofore,  representing 
an  investment  of  upwards  of  $100,000,  the  evidence  adduced  at 
the  hearing  failed  to  disclose  the  facts  in  the  matter  to  the  satis- 
faction of  the  Commission;  cmd  while  in  the  pleadings  in  this 
case  it  is  alleged  that  the  water  permits  of  the  Mud  Lake  Canal 
Company,  intervener  herein,  require  the  completion  of  said  com- 
pany's diversion  works  by  November,  1916,  and  that  unless  the 
said  company  is  able  to  obtain  during  the  season  of  1916  electrical 
energy  to  pump  the  waters  of  Mud  Lake  into  its  ditdies,  it  will  be 
unable  to  complete  its  works  of  diversion  so  as  to  conduct  the 
said  waters  to  the  lands  to  be  reclaimed,  and  that  in  case  it  should 
80  fail  to  divert  and  conduct  its  appropriated  waters,  as  aforesaid, 
its  rights  under  said  permit,  and  the  waters  appropriated  thereby, 
win  be  subject  to  forfeiture,  the  evidence  adduced  at  the  hearing 
failed  to  disclose  the  facts  in  the  matter. 
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None  of  the  allegations  in  the  pleadings  as  to  the  financial  m- 
ability  of  defendant  to  serve  the  territory  covered  by  its  certifi- 
cate have  been  proved.  Neither  has  it  been  shown  that  the  defend- 
ant has  not  in  good  faith  stood  ready  to  meet  all  reasonaUe 
demands  made  upon  it^  or  that  it  has  not  prosecuted  the  construc- 
tion of  its  system  with  reasonable  diligence.  It  is  true,  according 
to  the  evidence,  that  the  defeudant  is  not  prepared  to  furnish 
service  for  the  irrigation  season  of  1916,  It  is  also  true,  from  the 
evidence,  that  the  defendant,  after  having  secured  its  certificate 
of  public  convenience  and  necessity,  attempted,  in  what  appears 
to  the  Commission  to  be  good  faith,  to  secure  contracts  for  the 
furnishing  of  power  for  the  irrigation  season  of  1916  in  time  to 
meet  any  obligations  under  such  contracts. 

The  evidence  shows  that  the  defendant  has  now  expended  in  the 
construction  of  its  dam  and  power  plant  about  $120,000,  and  it  is 
the  defendant's  contention,  undisputed  as  far  as  the  evidence  is 
concerned*  that  it  is  ready,  able,  and  willing,  and  expects,  to  com- 
plete its  power  station  and  construct  its  lines  into  the  Mud  Lake 
territory  in  time  to  furnish  the  required  service  for  the  irrigation 
season  of  1917.  The  Mud  Lake  territory,  as  far  as  the  Commis- 
sioH  is  informed,  will  furnish  the  principal,  if  not  the  only,  msr- 
kot  for  the  sale  of  defendant's  product,  and  the  protection  of  said 
territory  is  therefore  vital  to  defendant's  very  existence,  and 
this  Commission  will  not  destroy  the  defendant  or  its  investment 
by  depriving  it  of  a  market  which  the  Commission  has  heretofore 
assigned  to  it,  unless  it  is  clear  that  justice  so  demands. 

The  Commission  is  satisfied  as  to  the  absolute  necessity  for 
the  delivery  of  electrical  energy  in  the  Mud  Lake  territory  for 
the  irrigation  season  of  1917,  and  it  is  not  unmindful  of  the  ne- 
cessity of  the  Owsley-Carey  Land  &  Irrigation  Company  and  oth- 
er parties  similarly  situated  to  secure  power  by  or  brfore  Novem- 
ber 1,  1916,  if  the  allegations  in  the  pleadings  of  the  interveners 
Owsley-Carey  Land  &  Irrigation  Company  and  Mud  Lake  Canal 
Company  are  true ;  but,  as  stated  before,  the  Commission  is  not 
convinced  as  to  the  existence  of  such  necessity  for  power  by  or  be- 
fore November  1,  1916,  and  for  the  purpose  of  receiving  further 
evidence  as  to  the  necessity  for  power  as  last  above  mentioned,  as 
well  as  to  the  ability  of  the  defendant  to  meet  all  reasonable  de- 
mands for  electrical  energy  for  the  irrigation  season  of  1917,  and 
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all  reasonable  demands  for  power  required  prior  to  the  irrigation 
season  of  1917  to  protect  interested  parties  against  forfeiture^ 
the  Commission  will  not  at  this  time  decide  the  case  in  so  far  as 
the  territory  situated  in  the  vicinity  of  Mud  Lake  is  concerned, 
hereinafter  more  fxdly  described ;  but,  in  so  far  as  said  territory 
is  concerned,  the  case  will  be  continued  and  set  down  for  a  further 
hearing  on  August  1,  1916. 

It  is  therefore  ordered  and  hereby  certified  that  the  present 
and  future  public  convenience  and  necessity  require  that  the  in- 
tervener Utah  Power  &  Light  Company  extend  its  transmission 
lines  to  the  complainant,  village  of  Eoberts,  and  to  the  territory 
in  the  vicinity  of  said  complainant,  and  construct  such  distribu- 
tion system  or  systems  as  may  be  necessary  to  meet  all  reasonable 
demands  for  electrical  energy  by  the  said  complainant  and  its 
inhabitants,  and  the  inhabitants  of  said  territory  in  the  vicinity 
of  complainant,  which  territory  is  more  fully  described  as  follows, 
to  wit: 

All  of  township  four  (4)  north,  range  thirty-seven  (87),  and 
the  east  half  of  township  five  (5)  north,  range  thirty-six  (36), 
and  all  of  township  five  (5)  north,  range  thirty-seven  (87),  all 
of  said  territory  being  east  of  the  Boise  meridian,  in  Jefferson 
county,  Idaho. 

It  is  further  ordered  that  the  order  of  this  Commission,  No. 
204,  issued  in  case  No.  F-TO,  P.U.R.1916B,  296,  granting  a  cer- 
tificate of  public  convenience  and  necessity  to  the  Ashton  &  St. 
Anthony  Power  Compa^y,  Limited,  the  defendant  herein,  be  va- 
cated and  set  aside  only  in  so  far  as  the  same  affects  the  village  of 
Roberts,  the  complainant  herein,  and  the  territory  in  the  vicinity 
of  said  complainant,  hereinbefore  more  fully  described. 

It  is  further  ordered  that  this  case  be  continued  for  further 
hearing  in  so  far  as  the  territory  situated  in  the  vicinity  of  Mud 
Lake  is  concerned,  for  the  purpose  of  receiving  further  evidence 
as  to  the  necessity  for  the  delivery  of  power  in  said  territory  by  or 
before  November  1,  1916,  as  well  as  to  the  ability  of  the  defend- 
ant, Ashton  &  St.  Anthony  Power  Company,  Limited,  to  meet  all 
reasonable  demands  for  electrical  energy  in  the  said  territory  for 
the  irrigation  season  of  1917  and  all  reasonable  demands  for  pow- 
er required  in  said  territory  prior  to  the  irrigation  season  of  1917, 
which  territory  is  more  fuUy  described  as  follows,  to  wit: 
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The  west  half  of  township  five  (5),  and  all  of  townships  six 
(6)  and  seven  (7)  north,  range  thirtjHsiz  (36)  ;  all  of  townahips 
five  and  six  (6)  north,  range  thirty-five  (85) ;  aU  of  townships 
five  (5),  six  (6),  and  seven  (7)  north,  range  thirty-four  (84) ; 
also  all  of  townships  five  (5),  six  (6),  seven  (7)  and  eig^it  (8) 
north,  range  thirty-three  (83),  all  of  said  territory  being  east  of 
Boise  meridian,  in  Jefferson  county,  Idaho. 

It  is  further  ordered  that  the  further  hearing  in  this  case,  here- 
inbefore referred  to,  be  set  down  for  Tuesday,  August  1,  1916, 
at  10  o'clock  A.  M.  at  the  offices  of  the  Oonunission  at  BoiBe^ 
Idaho. 

A.  P.  Bamstedty  John  W.  Graham,  and  A.  L.  Freehafer, 
Commissioners. 
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CHARLES  P.  WOLL 

V. 

F.  B.  HULLINGER 
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Taluation^  Recent  eenatrttction  ^^  Booh  value. 

1.  The  value  of  property  for  rate  making  may  be  ascertained  from 
tbe  utility's  books  and  from  vouchers  and  bills  covering  the  purchase 
of  material,  where  the  plant  has  been  eonstmeted  during  the  two  years 
just  prior  to  valuation. 

Return '-'Operating  avpense— /n«tira«tce. 

2.  Insurance  is  a  proper  operating  expense  of  an  electrical  utility. 
Return '-Operating  expense -- Office  expense. 

3.  In  ascertaining  the  operating  expense  of  an  electrical  utility,  an 
allowance  should  be  made  for  the  time  neeeasary  for  keeping  the  books 
and  making  out  bills. 

JDepreciatton  —  JfflectHcol  ^  41  per  cent  allo%sanee. 

4.  In  ascertaining  operating  expense,  an  allowance  of  4^  per  oent 
of  the  value  of  electrical  property  was  held  sufficient  for  annual  depre- 
ciation. 

Return  —  Electricity  —  7  per  cent  aUowance. 

5.  An  allowance  of  a  return  of  7  per  cent  of  the  cost  new  of  eleo- 
trical  property  was  held  reasonable. 

J>epre€Hation^Af!crued^When  not  aXUnced. 

6.  No  account  was  taken  of  accrued  dq>reoiatloii  Im  an  eleetrie  rats 
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TaluAtioii,  where  the  property  was  eubBtaiitUll7  laew  and  any  small  de- 
preciation would  be  offset  in  requiring  the  utility  to  purchase  consumer's 
meters. 
Discrimination  ^  Service  —  Electricity  >—  Meter  rental  charge. 

7.  A  meter  rental  ehar^ge  unjustly  discriminates  in  favor  of  oon- 
•umers  who  own  meters,  where  the  rental  is  disproportionate  to  the  cost 
and  maintenance  of  the  meter. 

Rimcrifnination — Bates  —  Electric  ^  Metion'pictwre  theater, 

8.  A  Tillage  moving-picture  theater,  making  no  abnormal  demand 
for  service,  should  not  be  charged  more  than  the  regular  commercial 
«lectric  rate,  particularly  where  it  is  the  largest  consumer. 

Bates '^  Reduction  ^Increaeed  conmumption'— Return, 

9.  A  reduction  in  electric  rates  was  ordored  although  not  yielding 
a  fair  return,  on  the  theory  that  increased  consumption  would  follow 
and  tiiat  an  increase  in  rates  would  decrease  consumption. 

JHscrifninaUon — Rates  ^  Electricity  —  Departure  from  filed  schedule. 

10.  A  moving-picture  theater  cannot  be  charged  a  flat  electric  rate 
where  the  public  utility  law  requires  all  rates  to  be  filed,  and  rates  are 
filed  only  for  measured  commercial  service. 

Beparation -— Electric     rates  ^  Departure     from,     filed     schedule^ 
Amount. 

11.  A  moving-picture  theater  may  have  a  refund  of  excess  charges 
for  the  period  since  complaint  was  made,  to  be  based  upon  rates  subse- 
quently fixed  by  the  Commission,  rather  than  upon  the  schedule  on  file 
at  the  time  the  overcharges  were  made. 

Service  —  Electricity  ^  Meters — Acquisition  of,  hy  utility  ~  Terms. 

12.  In  ordering  an  eleetric  oompaoy  to  acquire  consumers'  meters, 
it  was  permitted,  in  case  of  purchase,  to  tender  not  less  than  the  origi- 
nal price,  less  7  per  cent  for  each  year  of  installation;  and  in  case  of 
rental,  to  pay  annually  not  to  exceed  7  per  cent  of  the  cost  for  depre- 
dation and  7  per  cent  for  interest,  provided  the  consumer  agreed  to 
yield  title  after  the  meter  had  been  in  service  for  fifteen  years,  and  that 
the  amount  paid  to  him  should  not  exceed  $1.50  p^  annum. 

Service —  Electricity '^Meters '—Oumership  by  utility. 

13.  Electric  meters  on  the  premises  of  consumers  should  be  cwned 
by  the  utility. 

[February  10,  1916.] 

Complaint  by  Charlee  F.  WoU,  operator  of  a  moving-picture 
theater,  of  refusal  of  F.  B.  Hulliuger  to  fumieh  electric  service 
at  meter  rates  in  accordance  with  those  filed  with  the  Commis- 
sion; investigation  to  determine  just  rates  in  the  village  of  San 
JosS,  and  with  a  further  view  of  determining  the  reasonableness 
of  certain  practices,  particularly  in  regard  to  the  purchase  and 
rental  of  meters  by  certain  consumers.  The  flat  rate  charged 
complainant  was  held  to  be  a  wrongful  dqparture  from  the  filed 
schedules,  and  reparation  was  awarded ;  the  meter  rental  charge 
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was  found  to  he  discriminatory,  and  the  company  was  ordered 
to  acquire  all  meters  and  make  no  rental  charge;  a  schedule  of 
reduced  rates,  which  is  set  out  in  the  order,  was  ordered  to  be 
put  into  effect.  The  reproduction  cost  new  of  the  property  was 
fixed  at  $10,400,  including  a  proper  allowance  for  overhead  ex- 
pense and  all  labor  and  material  items  making  up  the  system. 

Shaw,  Commissioner:  The  petitioner  herein, .  Charles  F. 
WoU,  operates  a  motion-picture  theater  in  San  Jose  and  pur- 
chases current  from  the  respondent,  F.  B.  Hullinger,  who  owns 
and  operates  the  local  electrical  utility.  The  complaint  was  orig- 
inally handled  by  the  Commission  as  an  informal  complaint,  and, 
due  to  certain  difficulties  in  arriving  at  an  equitable  adjustment, 
was  transferred  to  the  formal  docket. 

The  petitioner  alleges  that  the  respondent  has  refused  to  serve 
him  at  meter  rates  in  accordance  with  those  filed  with  this  Com- 
mission, but  has  insisted  upon  a  fiat-rate  monthly  charge  of  $15 
per  month,  which  takes  no  account  of  the  amount  of  current 
actually  consumed  by  the  petitioner,  and  that  it  is  an  excessive 
and  discriminatory  charge  for  the  service  rendered.  The  re- 
spondent contends  that  the  petitioner  is  not  entitled  to  service 
on  the  regular  schedule  of  rates,  due  to  the  peculiar  nature  of  the 
petitioner's  requirements,  which  render  it  necessary  for  the 
respondent  to  operate  his  plant  longer  hours  than  would  be  re- 
quired for  other  service  in  the  community,  which  causes  him 
undue  expense  for  which  he  would  be  unremunerated  if  charges 
were  made  upon  the  regular  filed  schedule  of  rates.  A  hearing 
in  this  matter  was  held  in  Springfield  on  December  13,  1915, 
at  which  the  petitioner  and  respondent  were  present,  the  respond- 
ent being  represented  by  counsel. 

The  respondent  first  began  rendering  service  in  San  Jos6  in 
July,  1914,  the  property  having  been  constructed  in  the  first 
part  of  that  year.  The  system  consists  of  a  steam-driven  gen- 
erating plant  of  30  kilowatts  capacity,  which  furnishes  110  volts, 
direct  current  for  distribution  throughout  the  city.  Twenty-four 
hour  service  is  rendered  by  means  of  a  small  storage  battery, 
which  is  charged  from  a  7^  kilowatt  generator  located  in  the 
plant.  The  steam  plant  is  operated  Oioly  at  such  periods  during 
the  day  as  are  weoeBsary  for  supplying  service  in  the  city,  being 
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those  hours  lAsen  the  demands  are  beyond  the  capacity  of  the 
storage  battery  and  during  such  periods  as  are  necessary  for 
charging  the  battery,  which  latter  operation  is  usually  performed 
during  those  hours  when  the  steam  plant  must  be  operated  to 
care  for  the  distribution  service. 

During  the  hearing  in  this  case  there  developed  certain  other 
features  in  connection  with  the  electric  service  in  San  Jose, 
which  it  appeared  might  require  consideration  by  the  Conunis- 
sion,  and  it  further  developed  that  the  respondent  wished  to 
change  his  rates  for  service  from  those  filed  with  the  Commis- 
sion. The  Commission,  therefore,  decided  that  an  investigation 
would  be  desirable  with  a  view  of  determining  what  vrould  con- 
stitute just  and  equitable  rates  in  the  village  of  San  Jos6,  and 
with  a  further  view  of  determining  the  reasonableness  of  certain 
practices  of  the  respondent,  particularly  as  regards  the  purchase 
and  rental  of  meters  by  certain  consumers. 

[1]  Investigation  was  made  by  the  engineering  and  account- 
ing departments  of  the  Commission,  representatives  of  both  de- 
partments visiting  San  Jos6  and  ascertaining,  by  inspection  of 
the  property  and  by  examination  of  the  books  of  account,  the 
information  necessary  for  further  procedure  by  the  Commis- 
sion. The  \mlue  of  the  property  of  the  respondent  used  for 
rendering  electric  service  was  ascertainable  with  a  satisfactory 
degree  of  accuracy  from  the  books  of  account,  the  property  hav- 
ing been  completely  constructed  during  the  two  years  prior  to 
this  proceeding.  While^  the  books  of  the  respondent  were  hot 
kept  in  as  complete  a  form  as  is  usual  with  companies  operating 
in  laiger  communities,  the  information  desired  was  obtained 
from  them,  and  by  an  examination  of  the  original  vouchers  and 
bills  covering  the  puiH^hase  of  material 

It  is  not  deemed  advisable  to  attempt  a  separation  of  the  value 
of  the  propelrty  amoAg  the  various  classes  of  plant,  since  in  toany 
features  details  regarding  the  property  were  not  available,  and 
labor  items  were  paid  without  reference  to  the  portion  of  plant 
upon  which  the  labor  was  expended.  However,  taking  into  con- 
sideration the  reports  of  the  accounting  department,  and  the 
statements  contained  therein,  and  also  takin^r  into  consideration 
the  fact  that  certain'  items  of  expense  are  obviously  omitted,  such 
consisting  principally  of  the  items  for  Mr.  Hullinger's  salary 
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during  the  construction  of  the  propeorty,  and  also  xoaking  satia- 
factorj  adjustments  as  found  necessary  by  the  accounting  depart- 
ment, because  of  the  improper  inclusion  of  certain  items  of 
operating  expense,  the  Commission  finds  that  the  cost  new  of  the 
property  may  be  taken  as  $10,400,  including  a  proper  allowance 
for  the  overhead  expenses  involved,  and  all  labor  and  material 
items  going  to  make  up  the  systemu 

The  revenues  and  expenses  of  the  respondent  are  difficult  of 
determination  with  exactness,  because  of  the  lack  of  system  in 
the  keeping  of  accounts.  The  respondent  is  under  contract  with 
the  village  of  San  Jose  for  the  rendering  of  a  variety  of  mu- 
nicipal services.  This  contract  was  entered  into  March  16, 1914, 
and  extends  to  September  16,  1919.  It  covers  the  lighting  of 
the  city  streets  by  means  of  a  certain  number  of  lamps  of  a 
specified  type  as  designated  in  the  contract ;  the  pumping  of  cit; 
water,  the  machinery  for  such  pumping  and  the  wells  from  which 
the  water  is  pumped  being  owned  by  the  city;  the  performing 
of  police  duties,  which  involves  certain  work  of  cleaning  the 
streets.  The  variety  of  services  rendered  makes  the  matter  of 
assigning  any  certain  portion  to  the  electrical  utility  difficult 
We  have  concluded,  however,  that  the  pumping  of  the  city  water 
and  the  lighting  of  the  streets  may  be  regarded  as  services  ren- 
dered by  the  elctric  utility,  whereas,  the  other  services  performed 
in  accordance  with  the  above-named  contract  should  be  regarded 
as  nonutilily  services. 

The  operating  expenses  of  the  respondent  are  likewise  dxSr 
cult  of  determination,  due  to  the  fact  Ihat  accurate  record  of 
the  same  has  not  be^i  kept  The  operating  expenses,  as  appea^ 
ing  on  the  books  of  the  respondent,  include  wages  paid  the  plant 
engineer,  the  expense  of  fuel,  and  the  expense  of  eoUecting  the 
bills.  The  accounts  carried  on  the  books  do  not  give  considera- 
tion to  the  repairs  necessary  upon  the  system,  except  as  the  same 
may  be  reflected  in  the  wages  of  the  engineer,  this  oniission  prob- 
ably being  due  to  the  fact  that  extensive  repairs  have  as  yet  been 
unnecessary.  Neither  do  the  operating  expenses  take  into  c(a- 
sideration  waste  and  lubricants,  gasoleoie  used  for  the  operaticm 
of  a  gasolene  engine,  which  is  occasionally  used  for  pumping 
service,  the  time  of  F.  B.  Hullinger  spent  in  keeping  the  hods 
and  in  general  supervision  of  the  property;  taxes,  and  insur- 
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anoe.  Ko  amount  lias  been  charged  in  current  operating  expenses 
to  cover  the  depreciation  of  the  physical  property. 

[2,3]  It  appears,  from  examination  made  by  the  Commis* 
sion's  aeconntants  and  engineers,  that  the  omissions  from  operat- 
ing expenses  are  very  considerable.  While  it  is  true  that  the 
aocoontB  show  no  insurance  as  carried  upon  the  property,  it  ia 
feh  that  the  risk  dtill  prevails,  and  Hitat  a  reasonable  amount 
should  be  allowed  for  this  item  of  expense.  The  facts  disclosed 
do  not  indicate  that  the  time  spent  by  F.  B.  Hullinger  in  con- 
nection with  the  operation  of  the  system  should  constitute  a 
large  item  of  azpeaduiap  It  should  be  borne  in  mind  that,  in 
addition  to  time  spent  in  the  operation  of  this  utility,  Mr.  Hul- 
linger acts  as  police  in  the  village,  and  is  engaged  in  two  mer- 
cantile pursnitB.  Some  expeofle,  however,  should  be  allowed,  in 
view  of  the  woric  required  in  keeping  the  books  and  making  out 
the  consumers'  bills. 

[4]  The  Commission  finds  that  an  allowance  of  4^  per  cent 
on  the  value  of  the  property  is  suflBcient  to  cover  the  annual  depre- 
ciation charges,  and  believes  that  such  an  amount  should  be  al- 
lowed even  though  the  books  do  not  set  forth  this  item,  since  it 
is  an  item  of  expense  which  is  very  real  and  must  be  met  ulti- 
mately. 

[5, 6]  In  the  matter  of  a  return  upon  the  investment,  it  is 
found  that  7  per  cent  is  a  reasonable  allowance  when  taken  upon 
the  cost  new  of  the  property.  In  this  case,  no  account  is  taken 
of  accrued  depreciation,  since  the  property  is  substantially  new, 
and  since  any  small  depreciaticHi  which  may  have  accrued  will, 
doubtless,  be  offset  by  the  purchase  of  additional  meters,  as  speci- 
fied herein. 

The  rates  of  the  respondent  filed  with  the  Oommission  at 
present  are  as  follows : 

Bale  Schedule  for  Stm  Jose  Electric  Light  <6  Power 

Class  A. 

For  grocery  stores,  clothing  stores,  dry  goods  stores,  furniture 

stores,  hardware  stores,  and  banks,  restaurants,  aaloons,  billiard 

halls,  depots,  garages,  ice  factory,  active  load  for  50  hxa.  17 

cents  per  kw;.  Cixoess  of  50  hrs.  at  12  cents  per  kw. . 
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Class  B. 
For  residenoesy  20  cents  per  kw. 

Class  C. 
CbMrehea^  the  rate  is  20  cents  per  kw. 

Class  D. 
Lodge  rooms  and  clube,  active  load  17  oeiats  per  kw.  amoont 
used  over  15  kw.  12  cents  per  kw. 

ChssE. 

The  power  rate  is  based  on  a  minimmn  rate  of  50  cents  per 
h.  p.  per  month  for  5  h.  p.  or  more.  City  buildings  free — Fran- 
chise. 

[7]  The  investigation  made  by  the  Commission's  accountants 
indicates  that  this  schedule  of  rates  is  not  in  conformity  with 
the  rates  as  charged.  It  was  brought  out  by  testimony,  and 
further  shown  upon  investigation  made  by  the  Commission's 
accountants,  that  the  respondent  is  charging  a  meter  rental  of  20 
cents  per  month  in  the  cases  where  the  utility  owns  the  meter. 
It  appears  from  the  record  that  there  are  approximately  thirty 
such  consumers  at  the  present  tun^  In  cases  where  the  con- 
sumer owns  the  meter,  no  meter  rental  is  charged,  and  in  no 
case  is  a  minimuTn  bill  in  effect  except  as  the  same  may  be  con- 
sidered as  involved  in  the  above-mentioned  meter  charge.  The 
attitude  of  this  Commission  regarding  the  charging  of  meter  ren- 
tals to  some  consimiers,  and  the  making  of  no  charge  of  a  similar 
nature  to  other  consumers  in  cases  where  such  meter  rental  is 
clearly  disproportionate  to  the  expense  involved  in  the  furnish- 
ing of  the  meter  and  maintaining  the  same,  is  clearly  set  forth 
in  the  case  No.  3887,  Currant  v.  Homer  Electric  Light  &  P. 
Co.  P.TJ.R.1916A,.  917,  and  in  case  No.  4152,  Trego  v.  Economy 
Light  &  P.  Co.  P.TJ.R.1916A,  923,  and  does  not  require  further 
discussion  at  the  present  time. 

[8]  In  the  case  of  Charles  F.  Woll,  the  petitioner  in  this 
case,  the  Commission  fails  to  see  any  reason  for  a  charge  by  the 
company  in  excess  of  the  r^ular  commercial  rate  in  effect.  It 
appears  that  the  matter  is  wholly  one  of  relative  quantity  con- 
sumted.  That  is  to  say,  the  hours  during  which  service  is  re- 
quired, and  the  conditions  under  which  service  is  taken,  are 
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essentially  no  different  in  the  case  of  this  consumer  than  with 
any  other  business  consumer  in  San  Jose.  The  petitioner  states 
that  he  is  willing  to  confine  his  demands  for  service  to  approx- 
imately the  hours  between  7 :30  and  8 :30  every  evening  except 
Saturday  evening,  and  from  7 :30  to  9 :00  on  Saturday  evenings, 
for  that  portion  of  his  service  required  by  the  arc  light  used  for 
the  moving-picture  apparatus.  A  study  of  the  operating  records 
and  the  engineer's  report  indicates  that  if  Mr.  WoU's  demands 
are  confined  to  these  hours  the  operation  of  the  system  will  not 
be  interfered  with.  It  is  true,  however,  that  this  consumer  uses 
a  quantity  of  current  which  may  be  in  excess  of  any  other  con- 
sumer in  the  village,  and  for  this  reason  his  load  is  a  very  im- 
portant factor  in  the  entire  load  of  the  systenu  Many  utilities 
would  argue  that  for  this  reason  this  consumer  would  be  entitled 
to  a  cheaper  rate  for  his  service,  since  in  a  sense  he  is  a  whole- 
sale consumer.  The  respondent,  however,  takes  the  opposite 
view  and  feels  that  since  this  consumer's  demands  are  so  heavy 
lie  is  a  burden  to  the  system. 

[9]  In  determining  the  rates  to  be  charged  in  San  Jose,  the 
Commission  is  confronted  with  the  problem  that,  taking  into 
consideration  the  operating  expenses  of  the  respondent  and  the 
current  consumed,  a  rate  which,  with  the  present  use  of  current 
in  the  village,  would  return  to  the  respondent  a  reasonable  inter- 
est on  his  investment,  would  be  prohibitively  high  to  the  con- 
sumers, so  that,  instead  of  realizing  the  necessary  income,  such 
a  schedule  would  doubtless  operate  to  reduce  the  consumption 
to  such  an  extent  that  a  lesser  income  might  result.  The  re- 
spondent has  indicated  that  he  believes  a  rate  lower  than  that 
at  present  on  file  with  the  Commission  would  be  desirable;  and, 
in  view  of  the  existing  facts,  the  ConMnission  feels  that  a  rate 
along  the  lines  suggested  by  the  respondent  would  be  just  and 
reasonable  in  this  case.  It  is  possible  that  such  a  rate  would 
operate  to  increase  the  consumption  to  such  an  extent  that  an 
adequate  return  would  be  realized,  although  the  exact  extent 
of  such  additional  rev^ue  could  not  be  estimated  with  accuracy 
at  this  time. 

The  Commission  feels  that,  in  view  of  the  peculiar  nature  of 
the  case,  the  rates  here  provided  should  be  regarded  as  more  or 

less  tentative^  but  feels  that  if  such  rates  prove  unsatisfactory, 
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the  respondent  or  the  consumers,  under  the  Publie  UtilitieB  law, 
have  adequate  means  for  securing  whatever  adjustment  may  be 
necessary,  upon  making  application  to  the  Commission  in  fonn 
prescribed. 

The  Commission  is  not  passing  upon  the  matter  of  rates  for 
service  rendered  the  village  of  San  Jose,  but  will  take  this  mat- 
ter up  at  a  future  hearing. 

[10, 11]  In  the  matter  of  rates  charged  Charles  F.  Woll,  com- 
plainant in  this  case,  the  Commission  finds  that  the  respondent 
departed  from  its  filed  schedules.  The  Public  Utilities  law 
makes  specific  provision  that  all  public  utilities  operating  in  the 
state  shall  maintain  with  this  Commission  a  schedule  dearly  set- 
ting forth  all  rates  charged  for  public  utility  service.  Such  a 
provision  is  necessary  for  the  effective  operation  of  the  law  and 
for  the  purpose  of  furnishing  the  Commission  with  the  informa- 
tion necessary  in  the  adjustment  of  complaints  which  may  arise. 
The  failure  of  the  respondent  to  charge  the  complainant  in  ac- 
cordance with  his  legal  rates,  or  in  case  the  respondent  believed 
that  his  rates  as  filed  were  not  applicable  to  this  case,  his  failure 
to  secure  the  permission  of  the  Commission  for  making  other 
charges  is  clearly  in  violation  of  this  provision  of  the  statute. 

The  Commission,  therefore,  finds  that  the  respondent  was  not 
justified  in  charging  the  complainant  a  flat  rate  of  $15  per 
month  for  the  service  rendered,  and  further  finds  that  the  com- 
plainant should  be  refunded  for  the  period  since  complaint  was 
filed,  the  amount  collected  in  excess  of  the  respondent's  legal 
rates.  The  testimony  in  the  case  and  subsequent  investigation 
make  it  apparent  that  other  rates  charged  by  the  respondent  were 
not  in  accord  with  the  schedule  filed  with  the  Commission;  and 
the  Commission,  therefore,  finds  that  the  amount  of  such  refund 
to  be  made  to  the  complainant  must  be  based  upon  what  would 
have  constituted  a  reasonable  charge  rather  than  upon  the  re- 
spondent's filed  rates. 

It  is  therefore  ordered  that  the  rates  and  charges  which  are 
to  be  hereafter  observed  and  enforced  by  F.  B.  HuUinger,  as 
owner  and  operator  of  the  electric  utility  in  San  Joae^  shall  be 
in  accordance  with  the  following  schedule: 

P.a.R.1916D. 
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SCHEDULE  A. 
Reflidential  Lighting. 
Rate. 
For  the  totftl  ooommptioii  in  any  month,  10  oents  per  ktlowatt  homr. 

DUcoiint. 
1  cent  per  kilowatt  hour  for  all  bills  paid  in  full  within  tepi  daj«  iron 
ike  date  of  the  bill. 

Minimum  BUL 
$1  per  month  fcM*  each  meter. 

SCHEDULE  B. 
Commercial  Lighting. 
ATailaUe  for  all  busineas  congumers,  churchee,  hotels,  dubs,  lodges,  and 
moving-pieture  theaters. 

Rate. 
For  the  first  20  kih>watt  hours  used  per  month,  10  cents  per  kilowatt 
hour. 

For  the  next  20  kilowatt  hours  used  per  month,  13  cents  per  kilowatt 
hour. 

For  all  in  excess  of  40  kilowatt  hours  used  per  month,  11  cents  per  kilo- 
watt hour. 

Discount. 
1  cent  per  kilowatt  hour  all  bills  paid  within  ten  days  from  the  date 
of  the  bill. 

Minimum  Bill. 
$1  per  month  for  each  meter,  except  in  the  case  of  moving-picture  theaters 
requiring  not  to  exceed  86  amperes  at  115  Tolta,  for  which  the  minimum 
biU  shall  be  $6  per  month* 

SCHEDULE  C. 

Power  Service. 

Rate. 

Power  service  will  be  rendered  at  futes  provided  under  sehedule  B,  except 

that,  after  obtaining  the  permission  of  the  State  Public  Utilities  Commission 

of  Illinois,  the  utility  may  refuse  to  render  service  required  at  such  hours 

of  the  day  that  incommensurate  expense  on  the  part  of  the  utility  would 

be  involved. 

It  is  further  ordered  that  F.  B.  Hullinger  shall  o^se  to  make 
a  "meter  rental'^  charge  of  any  amount  to  his  consumers. 

[12]  It  is  further  ordered  that  on  or  before  June  1,  1916, 
F.  B.  Hullinger  shall  acquire  for  use  so  far  as  may  be  possible, 
in  accordance  with  the  hereinafter  named  provisions,  all  of  the 
present  privately  owned  meters,  either  by  purchase  or  by  ren- 
tal In  case  of  the  purchase  of  a  meter,  F.  B.  Hullinger  shall 
be  permitted  to  tender  a  consumer  not  to  exceed  the  original 
price  paid  for  the  meter  less  7  per  cent  of  the  cost  new  for  each 
and  every  full  year  that  the  meter  has  been  installed  on  the  said 
oonsumer's  premises.  In  case  of  a  rental  of  a  meter,  F.  B. 
Hullinger  shall  be  permitted  to  pay  a  consumer  annually  a  rate 
of  return  not  to  exceed  14  per  cent — 7  per  cent  for  depreciation 
and  7  per  cent  foor  interest — of  the  cost  new  of  the  meter,  pro- 
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vided  that  tke  consumer  agrees  in  writing  to  yield  title  in  tbe 
meter  to  F.  B.  HuUinger  after  the  meter  has  been  in  service  fif- 
teen years  from  the  date  of  the  original  installation;  and  pro- 
vided, further,  that  the  amount  paid  to  a  consumer  shall  not 
exceed  a  total  of  $1.60  per  annum.  In  case  privately  owned 
meters  cannot  be  procured  from  consumers  upon  the  above  stipu- 
lated terms,  F.  B.  HuUinger  shall  install  upon  such  consumers' 
premises  electric  meters  which  are  owned  by  the  utility.  If  from 
any  cause  whatsoever  it  becomes  necessary  to  take  a  privately 
owned  meter  out  of  service,  the  same  shall  be  supplanted  by  a 
utility-owned  meter.  All  meters,  whether  owned  by  a  c<Misumer 
or  by  the  utility,  shall  be  repaired  and  maintained  henceforth  by 
the  utility.  No  new  future  electric  service  shall  be  rendered 
through  a  meter  owned  by  the  consumer. 

The  Commission  does  not  recognize  the  payment  of  a  rental 
to  the  consumer  as  a  discount  or  reduction  in  a  rate.  The  con- 
simier  who  owns  a  meter  shall  pay  the  regular  schedule  rate  for 
the  service  rendered,  and  the  payment  of  the  rental  by  the  utility 
to  any  consumer  shall  be  handled  as  a  separate  and  distinct 
transaction ;  nor  does  the  Commission  in  fixing  upon  7  per  cent 
for  interest  and  7  per  cent  for  depreciation,  as  applicable  to  the 
meters  in  this  particular  case,* find  that  these  percentages  are 
universally  applicable  to  every  case  which  may  come  before  the 
Commission. 

[13]  Individual  ownership  of  electric  meters  fails  to  meet 
the  approval  of  this  Commission,  and  such  ownership  is  to  be 
discouraged. 

It  is  understood  that  the  Conmiission  at  this  time  is  not  mak- 
ing a  definite  ruling  upon  the  classification  of  service  applicable 
to  motion-picture  theaters,  and  is  passing  its  judgment  upon  the 
facts  existing  in  this  particular  case. 

It  is  further  ordered  that  F.  B.  HuUinger  shall  refund  to 
Charles  F.  Woll,  for  service  rendered  to  his  motion-picture  thea- 
ter for  the  period  since  November  1,  1916,  the  excess  charged 
over  the  rates  provided  in  this  order.  In  computing  the  amount 
of  such  excess  the  consumption  of  Charles  F.  Woll  shall  be  con- 
sidered to  be  6  kilowatt  hours  for  each  and  every  night  oa  which 
his  motion-picture  theater  was  in  operation,  during  said  period. 

The  Commission  will  take  up  at  furth»  hearing  the  matter 
l^U-R-lQieD. 
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of  rates  to  be  paid  by  the  village  of  San  Jos6  for  utility  service 
rendered  by  the  respondent. 

By  order  of  the  Conunission  at  Springfield,  Illinois^  this  10th 
day  of  February,  1916. 


MASSACHUSETTS  BOARD  OF  GAS  AND  EliEGTRIC  IiIOHT 
COMMISSIONERS. 

BE  TOWN  OF  MIDDLBBORO. 

Service '•^  Biectriclty  "^  Municipal  platU '^  Extension -^  Prior  rights. 

1.  Permission  to  a  municipal  electric  lighting  plant,  under  the  pro- 
viBions  of  chapter  191  of  the  Massachusetts  General  Acts  of  1916,  to 
serve  other  towns,  is  largely  dependent  upon  whether  the  extension  will 
jeopardize  the  interests  of  the  taxpayers  or  consumers. 

Service  —  Electricity  —  Municipal     plant  —  Extensiofi  —  Factors     con* 
sidered. 

2.  A  mtmicipal  electric  lighting  plant  will  be  authorised,  under  the 
proTisions  of  chapter  191  of  the  Massachusetts  General  Acts  of  1915, 
to  furnish  electricity  to  another  town  and  its  inhabitants,  where  the 
cost  of  the  extension  will  be  small  and  the  return  relatively  large,  where 
the  plant  can  purchase  electricity  that  it  cannot  more  economically  pro- 
duce, and  where  the  latter  town  has  not  a  municipttl  plant  ajid  is  not 
served  by  a  private  company. 

[May  3,  1910.] 

AppuoATiaN  by  the  Municipal  Light  Board  of  the  Town  of 
Middleboro  in  behalf  of  the  town  for  authority  under  the  pro- 
visions of  chapter  191  of  the  General  Acts  of  1915  to  furnish 
electricity  to  the  town  of  Lakeville  and  the  inhabitants;  granted. 

[1,2]  By  the  Board:  This  is  an  application  by  the  municipal 
light  board  of  the  town  of  Middleboro  in  behalf  of  said  town  for 
authority,  under  the  provisions  of  chapter  191  of  the  General  Acts 
of  1915,  to  furnish  electricity  to  the  town  of  Lakeville  and  the  in- 
habitants thereof. 

The  town  of  Middleboro,  which  for  more  than  twenty  years 

has  owned  and  operated  an  electric  plant,  voted  at  its  annual 

meeting  to  authorize  this  application,  and,  in  case  it  be  granted, 

"the  construction  and  operation  of  such  lines  in  Lakeville  ao 

said  board  (municipal  light  board)  deem  advisable  for  the  sale 

of  electricity  to  and  in  said  town  of  Lakeville."     The  present 
i'.u.R.i9i6D. 
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plan  is  to  extend  the  Middleboro  lines  into  Lakeville  as  far  as 
Lake  Assowompsett.  It  appears  that  there  is  a  considerable  de- 
mand for  electricity  along  the  proposed  line,  and  that  its  cost 
will  be  small  and  the  probable  return  from  it  relatively  large. 
The  town  ol  Lakeville  has  never  voted  to  acquire  a  municipal 
lighting  plant,  and  no  private  corporation  is  at  present  engaged  in 
its  supply.  Its  selectmen  have  signified  their  willingness  to  grant 
the  necessary  street  locations  for  the  line.  It  should  also  be  noted 
that  Middleboro  has  just  concluded  a  contract  with  the  Plymouth 
Electric  Light  Company  for  the  purchase  of  such  electricity  as 
cannot  be  more  economically  produced  in  the  municipal  plant 

This  is  the  first  instance  in  which  the  Board's  authority  xmder 
this  act  has  been  invoked,  although  under  a  number  of  special 
acts  municipal  light  plants  have  been  permitted  to  extend  their 
lines  for  the  supply  of  adjoining  cities  or  towns.  By  this  act  the 
legislature  has  clearly  indicated  that  such  extensions  may  be 
made,  and  has  left  to  the  Board  merely  the  expediency  of  each 
particular  undertaking  in  view  of  its  own  peculiar  circumstances. 
In  other  words,  the  question  seems  to  be  confined  to  whether  or 
not  this  extension  of  the  Middleboro  plant  is  likely  to  jeopardise 
the  interests  of  the  taxpayers  of  Middleboro,  or  of  its  inhabitants, 
who  have  the  primary  right  to  a  supply  from  this  plant,  or  of 
both.  In  some  circumstances  this  might  prove  a  difScult  and  even 
embarrassing  problem.  But  in  view  of  the  facts  and  of  the  ac- 
tion taken  by  the  town  and  municipal  light  board  of  Middle- 
boro, the  Board  would  hardly  be  justified  in  withholding  its 
authorization  of  the  undertaking. 

The  following  is  therefore  adopted : — 

On  the  petition  of  the  town  of  Middleboro,  whioh  has  acquired 
and  now  owns  and  operates  a  municipal  lighting  plant,  for  au- 
thority to  furnish  electricity  to  the  town  of  LakeviUe  and  the  in- 
habitants thereof,  as  provided  in  chapter  191  of  the  General  Acts 
of  the  year  1915,  it  appearing  that  neither  said  town  of  Lakeville 
nor  any  private  corporation  therein  is  supplying  said  town  with 
electricity : — 

Voted  that  the  Board  of  Gas  and  Electric  Light  Commission- 
ers, after  notice  and  a  public  hearing  and  upon  due  considerati^*" 
thereof,  hereby  authorizes  the  said  town  of  Middleboro  to  oxtenc: 

its  lines  into  said  town  of  Lakeville  for  the  purpose  of  distribut- 
P.U.R.19ieD. 
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ing  and  selling  electricity  therein,  with  all  the  ri^ts  and  priv- 
ilegeB  and  subject  to  all  the  limitations  and  obligations  set  forth 
in  all  general  laws  now  or  hereafter  in  force  and  applicable  there- 
to, and  upon  such  terms  and  with  such  limitations  and  restrictions 
as  said  towns  may  agree,  or,  in  case  of  disagreement,  as  the 
Board  may  from  time  to  time,  after  notice  and  a  public  hearing, 
deem  to  be  in  the  public  interest. 
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CITIZENS  OP  BOUNDUP  AND  KLEIN 

r. 

BOUNDTJP  COAL  MINING  COMPANY. 

[Docket  No.  605.] 

BubUe  V9iMHm9 — jruH9tileU4m  ■*  Compamf  engaged  •olely  in  mimM^ 

0001. 

1.  Hie  Montaaa  Commiseioa  has  do  jurisdiction  over  compsaies  en- 
gaged solely  in  mining  coal. 

Betum  — Bl^fct  to  ofmotUate  froncMme. 

2.  A  utility  is  not  entitled  to  amortize  t]>e  value  of  its  fraaohise, 
where  it  had  been  given  by  the  public  without  receiving  valuable  con- 
sideration therefor. 

V€tluation'^  Allowance  for  going  vdlue. 

3.  No  allowance  was  made  for  going  value  of  an  eleetrie  utility 
where  there  was  no  evidence  that  it  was  operated  at  a  loss  during  the 
early  years,  and  the  reports  of  the  company  showed  that  the  business 
in  recent  years  has  been  very  profitable,  since  it  is  reasonable  to  assume 
that  such  losses  as  may  have  been  sustained  during  the  beginning 
period  of  operation  have  since  been  written  off  by  the  profitable  opera- 
tions of  the  later  years. 

Valuation'-^ Allowance  for  franchise, 

4.  Only  the  actual  and  necessary  expense  incurred  in  securing  a 
franchise  can  be  allowed  in  a  rate  valuation. 

Tmluation  "^  Land  occupied  hy  electric  plant  ^^  Location, 

6.  In  valuing  the   land  occupied  by  a   steam  electric  generating 
plant,  the  Montana  Commission  allowed  five  times  its  normal  value 
because  of  its  proximity  to  the  source  of  fuel  supply. 
Apportionment  ^  Steaitn  ueed  for  genermting  electricity, 

6.  llie  amount  of  steam  used  for  generating  electric  eorrent  was 
fixed  according  to  the  proportion  which  the  weight  used  for  that  pur- 
pose bore  to  the  total  amount  of  steam  generated. 
P.U.R.1916D. 
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ApparUamnetU'^  Expenses '"Steam  plant  used  in   several   depart^ 
mente. 

7.  The  expense  of  a  steam  plant  used  in  several  departments  was 
apportioned  according  to  the  amount  of  steam  tised  bj  each. 

Appartiantnent -^  Values  ^  Steam,  plant  used  in  several  departments. 

8.  The  value  of  a  steam-boiler  plant  was  apportioned  between  the 
different  departments  upon  the  basis  of  the  amount  of  steam  used  hj 
each. 

Apportionment  —  Values  «  Electric  generating  equipment  used  in  sev~ 
eral  departments. 

9.  The  value  of  electric  generating  equipment  furnishing  eurreBt 
to  several  departments  was  apportioned  according  to  the  amount  ol  car- 
rent  consumed  by  each. 

Valuation  —  Overhead  expenses  —  Engineering. 

10.  Eight  per  cent  of  value  of  the  physical  properties  of  an  electric 
utility  was  allowed  for  engineering  in  a  rate  valuation. 

Valuation  "-^  €>verhead  expenses  ^^  Interest  during  construction, 

11.  Five  per  cent  of  the  value  of  the  physical  properties  of  an  elec- 
tric utility  was  allowed  for  interest  during  construction  in  a  rate  valua- 
tion. 

Valuation  ^Overhead    expenses  ^  lAdbUitg    insurance    during    con-- 
struction, 

12.  One  per  cent  of  the  value  of  the  physical  properties  of  an  electric 
utility  was  allowed  for  insurance  during  construction  in  a  rate  valua- 
tion. 

VaUtation -^  Overhead  expenses  ^Incidental  expenses. 

13.  One  per  cent  of  the  value  of  the  phydcal  properties  of  an  elec- 
tric utility  was  allowed  for  incidental  expenses,  consisting  of  office  ex- 
penses and  supplies  during  the  construction  period. 

Damages  "-^  Right  of  utility  to  demand  deposit  as  gttaranty  against 
injury  to  meter. 

14.  Demanding  a  deposit  from  the  consumer  as  a  guaranty  against 
injury  to  the  meter  is  in  violation  of  the  rulings  of  the  Montana  Com- 
mission, where  no  interest  is  paid  on  the  deposit  and  the  meter  value  is 
included  in  the  value  of  the  plant. 

Payment '•^  Deposit  as  security  "-^  Amount. 

16.  Hie  Montana  Commission  authorized  an  electric  utility  to  re- 
quire as  security  for  payment  a  deposit  or  guaranty  equal  to  one  and 
one-half  times  the  amount  of  the  average  billing  period  bill. 
Payment  —  Deposit  as  security  —  Duty  of  utility  to  pay  interest. 

16.  The  Montana  Commission  required  a  utility  to  pay  interest  at 
rate  of  6  per  cent  on  deposits  required  as  security  for  payment,  pro- 
vided they  are  left  with  the  company  six  months  or  more,  and  provid- 
ing the  consumer  has  taken  service  continuously  during  that  period. 

[March  9,  1916.] 

Complaint  alleging  that  rates  charged  for  electricity  were 
unreasonable  and  discriminatory ;  sustained,  order  fixing  rates. 
P.U.R.1916D. 
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Appearaneefl :  E.  J.  CruU  and  V.  D.  Dnsenberry  for  com- 
plainants; Thomafi  J.  MathewB  and  J.  Bruce  Kremer  for  de- 
fendant 

By  the  Commission:  A  committee  appointed  for  that  pur- 
pose, from  Local  Union  No.  915,  United  Mine  Workers  of  Amer- 
ica, filed  their  complaint  alleging  that  defendant,  Roundup  Coal 
Mining  Company,  was  furnishing  electricity  for  lighting  to  em- 
ployees of  the  Repuhlic  Coal  Company  at  Klein,  Montana,  at  a 
rate  of  $36  per  year,  for  a  four-room  house  or  75  cents  per  month, 
per  drop  light,  and  that  the  defendant  would  not  serve  any  house 
with  less  than  four  lights,  and  that  discrimination  exists  in  that 
business  houses  are  served  with  meters,  hut  that  the  meters  are 
denied  to  resident  consumers.  The  complaint  made  further  alle- 
gations as  to  deductions  from  wages  by  the  Republic  Coal  Com- 
pany, for  the  payment  of  electric  light  bills  accruing  to  the 
Roundup  Coal  Mining  Company. 

[1]  This  Commission  has  no  jurisdiction  over  companies  en- 
gaged solely  in  coal  mining,  and  for  that  reason  the  allegations 
as  to  the  Republic  Coal  Company  will  be  disr^arded.  Defend- 
ant, Roundup  Coal  Mining  Company,  owning  the  electric  plant, 
filed  a  general  deniaL  At  a  later  date,  citizens  of  Roundup, 
Montana,  filed  their  complaint  alleging  that  the  electric  rates 
for  lighting  and  power  at  Roundup  were  unjust,  exorbitant,  and 
extortionate,  and  discrimination  was  charged  in  that  the  defend- 
ant required  a  cash  deposit  of  $10  for  meter  installation  for 
certain  customers,  and  that  no  charge  was  made  for  others.  The 
defendant  made  denial  of  these  allegations. 

Hearings  of  these  cases  were  held  at  diiferent  times,  but  as 
the  defendant  is  one  and  the  same  corporation,  and  the  surround- 
ing facts  are  so  closely  related,  one  report  and  order  will  suffice 
for  both. 

The  Roundup  Coal  Mining  Company,  as  its  name  indicates, 
is  engaged  in  mining  coal  about  1  mile  from  Roundup,  Montana. 
At  its  mine  it  generates  electricity  for  use  in  its  mine  opera- 
tions, and  also  sells  current  for  lighting  and  power  in  the  city 
of  Roundup,  and  at  EQein,  the  coal  mining  camp  of  the  Republic 
Coal  Company,  about  3  miles  •oath  of  its  mine^ 

P.U.R.1916D. 
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The  testimony  at  the  Klein  hearing  was  directed  principallj 
toward  the  refusal  of  the  defendant  to  install  meters  on  appli- 
cation,  and  refusal  to  serve  residences  with  less  than  four  lights 
at  the  flat  rate  of  75  cents  per  light.  The  defendant's  manager 
stated  on  the  stand  that  the  company  would  be  glad  to  install 
meters  for  any  consumer,  and  it  is  apparent  that  such  a  course 
would  result  in  profit  to  the  defendant,  as  the  testimony  indi- 
cates that  some  lights  were  burned  all  day  and  many  others  at 
times  when  unnecessary  on  account  of  the  flat-rate  schedule. 

The  defendant  maintained  that  it  did  not  require  four  lights 
to  each  residence,  but  that,  on  the  contrary,  some  residences  had 
two  lights  and  others  three.  Its  position  was  that  where  the 
residence  contained  four-light  sockets,  the  charge  was  based  on 
four  lights,  regardless  of  the  desire  of  the  consumer,  as  other- 
wise the  company  had  no  way  of  protecting  itself  against  possible 
use  of  all  sockets  installed. 

The  complainants  claim  the  rates  as  charged  were  excessive, 
but  no  testimony  of  particular  wmght  was  introduced  to  sub- 
stantiate the  contention,  except  statements  that  rates  were  lower 
in  other  portions  of  the  state.  The  matter  of  rates  will  be  treated 
fully  in  subsequent  parts  of  this  report  and  order. 

The  testimony  on  behalf  of  complainants,  under  docket  No. 
606,  Citizens  of  Roundup  v.  defendant,  was  devoted  largely  to 
reciting  the  amount  of  monthly  electric  bills  of  numerous  wit- 
nesses, coupled  with  expressions  of  opinion  of  said  witnesses  that 
the  rates  were  excessive.  Some  comparisons  were  made  with 
rates  in  various  other  municipalities  in  the  state,  without  any 
concrete  evidence  as  to  similarity  of  producing  conditions.  "No 
testimony  is  more  dangerous  or  misleading  than  such  compari- 
sons used  as  a  basis  for  rate  making.  It  is  impossible  to  find 
two  producing  plants  in  which  the  elements  of  cost  are  all  iden- 
tical. Such  comparisons  might  indicate  an  unreasonable  rate  in 
a  general  way,  if  the  rates  were  far  apart. 

The  defendant,  in  its  last  annual  report,  claims  a  capitaliza- 
tion of  $56,897.88,  to  which  has  since  been  added  a  turbine 
generator,  set  at  a  cost  of  $6,000,  and  its  manager  testified  that 
it  had  507  customers.  It  claims  the  following  revenues  and 
expenses  for  the  year  ending  June  30,  1916 : 
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Total  operating  revenue $26,545.37 

expense $15,362.72 

Depreciation    2,844.90 

Taxea    1,100.00 

19,307.62 

GrosB  Income  ^....  $7,237.76 

liability  insiurance  Z^%  under  compensation  law  . . .        $435.00 
Decreased  revenue  account  recent  rate  reduction  ....       1,200.00 

1,635.20 

Net  Income $5,602.55 

[2]  Defendant  suggests  its  ri^t  to  deduct  therefrom  an.  item 
of  $8,484.68  for  amortization  of  its  franchise,  leaving  a  deficit 
of  $2,882.18.  We  cannot  approve  of  this  suggestion.  It  would 
be  a  strange  doctrine  which  would  permit  a  utility  to  charge 
against  the  public  the  value^  either  real  or  supposed,  of  some- 
thing which  the  public  had  formerly  given  to  the  utility  without 
receiving  valuable  consideration  therefor.  Franchise  value  will 
only  be  allowed  equal  to  actual  and  necessary  expense  incurred 
in  securing  sama     Such  an  item  is  necessarily  smalL 

General  DescriptiotL — The  generating  equipment  consists  of 
two  generators,  one  driven  by  a  large  Corliss  engine  in  conjunc- 
tion with  two  direct  current  generators  which  deliver  power  to 
Ae  mine^  axid  one  driven  by  a  steam  turbine.  Steam  for  these 
engines  is  generated  in  the  same  boilers  that  furnish  steam  for 
all  the  various  mine  operations.  The  entire  plant  is  housed  in 
one  large  power  house,  a  building  of  mill-construction  type  and 
covered  with  corrugated  iroiu  The  office  of  the  management  and 
accounting  departments  is  located  near  by  in  a  separate  building, 
where  the  clerical  work  for  both  the  mine  and  electric  depart- 
ment is  done.  Current  is  generated  at  2,300  volts,  and  is  trans- 
mitted over  three-phase  distribution  lines  to  points  of  demand. 
The  principal  market  for  power  is  in  Boundup  about  a  mile 
from  the  plant  and  in  EJbin  about  8  miles  south  of  the  plant. 
The  line  to  Klein  also  serves  the  company  camp  at  the  mine  and 
is  extended  to  Farreltown,  a  small  settlement  about  1  mile  west 
of  Klein.  The  plant  serves  a  total  population  of  about  3,000. 
Distribution  lines  are  well  distributed  and  cover  practically  all 
points  of  demand.  Current  is  stepp^  down  from  2,300  to  110 
volts  by  means  of  single-phase  pole  transformers.  All  lighting 
services  are  two  wire,  power  services  three  wire. 

This  system  has  grown  out  of  a  small  plant  designed  to  supply 
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the  company's  own  camp  and  employees  with  light.  The  growth 
has  been  very  rapid,  and  as  a  consequence  the  plant  and  dis- 
tribution lines  have  been  added  to  from  time  to  time  to  meet 
the  constant  increasing  demand,  and  many  makeshift  practices 
have  been  resorted  to  in  order  that  the  demand  could  be  satis- 
fied. The  result  is  that  the  distribution  system  has  reached  the 
point  where  it  is  no  longer  adequate  to  supply  the  demand,  and 
where  economy  of  operation  and  requirements  of  service  demand 
soma  changes  and  betterments. 

Intangible  VcUues. 

1.  Organization  Expenses. — No  intangible  values  or  record  of 
same  have  been  shown  on  the  company's  past  reports,  nor  have 
they  been  obtainable  from  its  book  records  on  accoiuit  of  the 
fact  that  previous  to  the  creation  of  the  Public  Service  Commis- 
sion the  records  of  mine  and  electric  operations  were  not  sep- 
arated. There  is,  however,  no  doubt  that  such  values  actually 
exist,  and  that  the  company  was  put  to  a  considerable  expense 
in  organizing  its  electrical  department.  Hiat  capital  had  to  be 
provided  is  evident.  Some  l^al  expenses  must  have  been  in- 
curred. The  electrical  department  certainly  should  bear  some 
of  the  incorporating  expenses  of  the  Boundup  Coal  Mining  Com- 
pany. On  the  other  hand  it  is  certain  that  these  expenses  were 
not  as  much  as  they  would  be  had  the  company  been  organized 
exclusively  as  an  electric  utility.  As  no  actual  amount  is  avail* 
able  for  this  account,  some  arbitrary  figure  must  be  assumed ;  so 
for  the  purposes  of  this  valuation  an  assumed  figure  of  $2,000 
will  be  used. 

[3]  i.  Oaing  Yalue. — No  evidence  has  been  introduced, 
either  in  public  hearing  or  from  an  examination  of  book  ac- 
counts, to  the  effect  that  this  utility  was  operated  at  a  Ums  during 
the  first  years  of  its  life.  At  that  time  it  was  so  closely  asso- 
ciated with  the  Qomjpejrfs  mining  operations  that  to  segregate 
actual  losses  during  the  development  of  the  property  would  now 
be  practically  impossible.  The  history  of  most  utilities  is  that 
they  operate  at  a  loss  during  the  first  few  years  of  operation. 
This  loss  capitalized  becomes  the  basis  of  a  'Agoing  value"  charge 
which  is  usually  written  off  ijorn  profits  after  the  utility  is 
operating  on  a  paying  basiA. 

P.U.R.1916D. 


BOUHPUB  T.  ROUNDUP  COAL  MIN.  CO,         399 

The  utility  in  question  is  about  aeven  years  old.  During  the 
last  two  years  reports  have  been  made  to  the  Commission,  indi- 
cating that  the  business  has  been  very  profitable.  With  the  lack 
of  better  information  it  would  seem  reasonable  to  assume  that  < 
such  small  losses  as  were  sustained  during  the  beginning  of  opera- 
tion have  since  been  written  off  by  the  profitable  operations  of  the 
later  years.  In  this  case  no  "going  value"  would  be  chargeable 
in  this  valuation  of  the  plant. 

[4]  3,  Franchise. — Valuation  for  rate-making  purposes 
should  include  no  franchise  value  except  the  actual  expense  in- 
curred in  securing  the  franchisa  The  company's  franchise  in 
Roundup  was  granted  for  a  period  of  fifteen  years,  the  time  of 
which  has  practically  half  expired.  Evidence  has  been  sub- 
mitted that  it  was  at  the  instance  and  demands  of  the  citizens  of 
Eoundup  that  the  company  started  a  commercial  plant  for  that 
city.  It  is  reasonable  to  assume,  then,  that  the  cost  of  securing 
the  franchise  was  small.  It  is  understood,  however,  that  certain 
expenditures  of  time  and  money  were  made  by  the  company  inci- 
dent to  the  securing  of  the  franchise*  With  the  above  in  view 
the  Soundup  franchise  has  been  valued  at  $500. 

L(md. 
[5]  No  land  or  ri^ts  of  way  are  properly  chargeable  to  the 
valuation  of  this  plant,  except  those  occupied  by  the  generating 
plant  and  office.  These  are  situated  about  1  mile  from  Round- 
up, and  an  acre  of  land  would  be  a  liberal  allowance  for  the  area 
occupied.  The  value  of  the  surface  rights  of  this  land  does  not 
exceed  $100  per  acre  for  ordinary  purposes,  but  the  proximity 
of  this  land  to  the  source  of  fuel  supply  certainly  increases  its 
value  for  this  particular  use,  and  it  has,  therefore,  been  esti- 
mated at  five  times  its  normal  value  or  at  $50D. 

Buildings. 
Buildings  used  or  useful  in  coimeotion  with  the.  commercial 
electric  plant  are. the  power  house  and  office.  The  power  house 
is  of  mill  construction  with  boljh  roof  and  walls  covered  with 
corrugated  iron.  Roughly,  the  total  value  of  the  building  is 
about  $6,000,  of  which  approximately  30  per  cent  is  chargeable 
to  the  conmiercial  electric  plant  The  office  is  a  two-story  frame 
building  of  about  seven  rooms,  the  value  of  which  has  been  placed 
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at  $1,800.     Of  this  amount  approximately  25  per  cent  is  charge- 
able to  the  electric  plant. 

Building  Valttationa. 

Power  home   30%  of  $6,000.00        $1,800.00 

Office   26%  of    1,800.00  460.00 


Total 


$2,250.00 


Steam  Apportionment. 


[6,  7]  In  order  to  make  a  proper  estimate  of  the  proportion 
of  steam  that  is  used  for  the  generation  of  commercial  electric 
current,  it  has  been  necessary  to  consider  all  of  the  machines 
and  engines  that  are  being  operated  from  the  company's  boiler 
plant.  Following  is  a  list  showing  the  approximate  duty  of 
each  and  its  weight  as  to  the  total  amount  of  steam  generated. 


Use. 

H.P. 

Hours 
Operated. 

Load 
Factor. 

Weight 

Commercial  A.  C.  Elec.  plant 

Mine  D   C   Elec.  nlant 

470 

530 

200 

30 

16 

71 

40 

60 

80 

10 

24 

24 

8 

8 

8 

8 

24 

1 

24 

24 

.15 

.16 

.60 

.60 

1.00 

1.00 

.76 

.60 

1.00 

.60 

16.9 
101 

Mine  hoist 

8.0 

Loader    

IJR 

Shaker    

1.2 

Car  haul 

A 

Pan   , 

7.2 

Car  hoist  

.2 

Piimn . 

48 

Heating    

1.2 

60.4 

Percentage  used  for  commercial  electric  plant  then  equals  \%\\  or  28%. 
This  percentage  should  apply  to  cost  of  boilers,  consumption  of  ooal,  boiler- 
room  labor,  and  supplies  ana  the  maintenanee  of  boilen. 

Boiler  Plant, 

[8]  All  steam  produce^  for  use  in  connecticm  with  the  ocmi- 
pany's  mine  and  for  the  generation  of  commercial  electricity  is 
generated  in  one  steam  plant  in  which  are  installed  sev^i  hori- 
zontal fire  tube  boilers  with  a  capacity  of  150-horse  power  eadi, 
making  a  total  capacity  for  this  plant  of  l^OSO-horse  power.  As 
no  erection  costs  were  obtainable  for  these  boilers,  a  figure  has 
been  used  which  is  reascmably  liberal  for  a  boiler  plant  of  this 
type  and  location  complete  in  place. 

1,060  h.p.  a  $t$.fO  per  h.p $19,426.00 
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As  per  estimate  of  ''steam  apportionment^"  the  following  per- 
oentage  should  be  eharged  in  the  valuation  of  the  commercial 
electric  plant: 

28  per  cent  of  $19,425.00 $6,440.00 

Oenerating  Eqvipment. 

£8]  Grenerating  equipment  consists  of  one  560-horse  power 
Corliss  engine,  belted  to  a  shaft  from  which  is  operated  one  150 
kw.  alternating  current  generator,  and  one  5^  kw.  exciter,  as  well 
as  two  200  kw.  direct  current  generators  that  are  used  for  the 
generation  of  mine  current,  and  a  200  kw.  turbine  generator  set. 

Corliss  Engine. 

Valuation  has  been  placed  at  an  arbitrary  figure,  as  no  cost 
valuation  could  be  secured.  This  valuation  includes  belting  and 
shafting. 

550  h.p.  @  $20.00  per  h.p $11,000 

Approximately  80  per  cent  of  the  energy  produced  by  this 
engine  is  consumed  in  the  generation  of  the  commercial  elec- 
tricity; therefore,  the  valuation  chargeable  to  the  C(xnmercial 
plant  is — 

80  per  cent  of  $11,000 $3,300 

Electrical  Eqvipmenl. — ^Electrical  equipment  driven  by  the 
above  engine  consists  of  one  General  Electric  Company  150  kw., 
2,300  volt,  87i  amperes,  60  cycle,  3  phase  alternating  current 
generator,  one  5^  kw.  Gteneral  Electric  Company  exciter,  together 
with  two  panels  of  switch-board  mounting  voltmeters,  ammeters, 
watt-hour  meter,  switches,  and  control  and  governor  devices. 
Valuation  of  electrical  equipment  has  been  computed  at  $20  per 
kw*  of  capacity  in  place — 

160  kw.  @  $20.00  per  kw $3,000.00 

Twbine  Oenerator  Set. — ^A  new  General  Electric  turbine  gen- 
erator set  has  recently  been  installed.  The  turbine  is  of  the  Curtis 
uonccmdensing  type  direct  connected  to  alternating  current  gen- 
3Tator  and  exciter  of  200  kw.  capacity.  The  installation  of  this 
unit  was  not  oomplete  at  the  date  of  invoice,  but  the  costs  of  set 
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and  labor  to  that  date  indicate  a  probable  cost  of  $30  per  kw« 
complete  in  place  with  one  panel  of  switch  board. 

200  kw.  ®  $30.00  per  kw $6,00« 

Sumnuury  of  Generating  Equipment  Values. 

Corliss  engine $S,S00.00 

160  kw.  A.  C.  generator,  etc 3,000.00 

200  kw.  turbine  generator  set 6,000.00 

$12,300.00 

DistrHbutum  System. 

The  company's  distribution  system  consists  of  approximately 
13  miles  of  pole  line.  The  standard  of  construction  used  con- 
sists of  26-foot  cedar  poles,  4-foot  4-pin  cross-arms  with  a  bracket 
on  top  of  the  pole  for  the  third  wire  on  the  primary  lines.  The 
lines  are  in  good  serviceable  condition,  but  have  reached  an  age 
of  seven  years,  when  renewals  will  be  required  continually  from 
this  time  on.  The  engines  of  the  Public  Service  Commission 
has  placed  a  valuation  on  this  distribution  system  of  $13,050, 

Transformers. — Total  value  of  47  trmnaformen  in  place,  vari- 
ous sizes,  is  fixed  at  $4,250, 

Meters. — There  are  305  meters  in  place  whidi  are  given  a 
valuation  of  $3,200. 

Oeneral  Office  Equipment. 

In  the  general  offices  of  the  Boundup  Coal  Mining  Company 
one  room  with  its  furniture  is  devoted  almost  exclusively  to 
the  business  of  the  electrical  department.  In  addition  to  this^ 
some  work  is  done  in  the  other  rooms  of  the  building, 
together  with  the  fact  that  typewriters,  adding  machine,  and 
other  equipment  is  put  to  use  at  times  on  the  electric  work. 
Considering  these  things,  a  valuation  of  $600  has  been  placeil 
on  general  office  equipment  for  use  in  the  commeroial  electric 
department  of  the  company. 

Utility  Equipment. 

No  utility  equipment  is  chargeable  to  this  valuation,  as  no 
horses,  wagons,  autos,  or  such  equipment  is  kept  on  hand  for 
use  of  the  electrical  department    In  lieu  of  such  a  value  this 
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estimate  includes  an  item  of  10  per  cent  added  to  the  cost  of  all 
line  material  and  supplies  to  cover  necessary  handlings  e^ 

Miscellaneous  Equipment. 

Under  this  item  should  appear  the  value  of  sundry  equipment 
not  accounted  for  in  the  forgoing  plant  and  equipment  items, 
such  as  testing  apparatus,  shop  appliances,  and  maintenance  tools. 
For  this  item  $500  has  been  allowed. 

MiseeUaneaus  Construction  and  Equipment  Values. 

[10-18]  In  the  construction  of  every  utility  plant  are  values 
which  do  not  show  in  the  physical  features  of  the  plant,  but  which 
are  nevertheless  an  expense,  and  are  necessary  that  the  plant  may 
be  actually  assembled  and  put  into  operating  shape.  Among  these 
expenses  are  engineering,  interest  on  the  investment  during  con- 
struction and  previous  to  the  time  the  plant  has  an  earning 
power,  liability  insurance  during  construction,  and  incidental 
expenses  consisting  of  office  expeiises  and  supplies  during  that 
period. 

For  this  valuation  these  items  have  been  figured  as  percent- 
ages of  the  sum  of  the  foregoing  tangible  values,  engineering 
at  8  per  cent,  interest  during  construction  at  5  per  cent,  insur- 
ance during  construction  at  1  per  cent  and  incidental  expenses 
at  1  per  cent,  making  a  total  of  15  per  cent  of  $42,090,  $6,813.50. 

Summary  of  Valuation. 

Intangible  Values. 

Organicatim  $2,000.00 

Franchise '. 600.00 

Total «8,MOjOO 

Tangible  Values. 

Land   '., $600.00 

Buildings  2,250.00 

Steam  power-plant  equipment 12,300.00 

Boiler-plant  equipment 6,440.00 

Distribution  system 13,060.00 

Transformers 4,260.00 

Meters    3,200.00 

General  office  equipment 600.00 

Miscellaneous  eqmpment   500.00 

Misoellaneout  consinMlioa  nd  ^quipmiSbt 6,810.00      48,400.00 

$60,900.00    $60,900.00 
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Operating  Expenses. 

In  order  to  arrive  at  an  estimate  of  operating  expenses  tibat  is 
equitable  with  the  valuation  put  upon  the  plant,  consideration 
has  been  given  to  actual  expenses  over  a  period  of  twelve  months, 
beginning  December  1,  1914,  and  ending  November  30,  1915. 
This  valuation  includes  a  value  for  boiler-plant  equipment  which 
has  been  omitted  by  the  company  on  reports  sent  in.  In  lieu 
of  this  value  the  company  has  chai^ged  to  operating  expenses  an 
amount  for  "steam  purchased"  which  is  greater  than  the  "steam 
generated"  in  this  estimate.  By  consideration  of  these  points 
the  estimate  of  the  following  expense  items  has  been  arrived  at 
as  is  hereinafter  designated: 

Operating  Lahor  {^Engine  Room), — ^A  study  of  operating  con- 
ditions shows  that  practically  50  per  cent  of  the  engine-room 
expense  is  chargeable  to  the  commercial  electric  plant  and  50  per 
cent  to  the  mine  operations.  This  expense  has  then  been  taken 
as  50  per  cent  of  the  salaries  of  three  engineers  at  $4  per  daj 
and  of  one  oiler  at  $3.15  per  day. 

365  days  Q  $16.15  per  day $5,530.00 

50%  of  above  $2,765.00 

Steam  Generated. — ^As  designated  by  the  "steam  apportion- 
ment" account  28  per  cent  of  the  boiler-room  labor  and  supplies 
should  be  included  in  the  operating  expenses  of  the  electric  plant 
The  total  f  oroe  in  the  boiler  room  consists  of  three  firemen  at 
$3.35  per  day,  two  ash  wheelers  at  $2.90  per  day,  one  coal  shovel- 
er  at  $2.90  per  day,  and  one  water  tender  at  $3.50  per  day, 
making  a  total  of  $22.25  per  day  for  labor. 

As  previously  stated  in  this  report,  two  kinds  of  coal  are  used 
in  this  plant  The  consumption  of  coal  during  the  period  was 
as  follows: 

0,250  tons  slack  eoal Q  $  .76      $9,937.50 

1,506     "     engine  coal "     1.60        2,259.00 

365  days'  labor «   22.25        8,121.26 

$17,317.76 
Steam  generated  cost  26  per  cent  of  above $4,850.00 

Miscellaneous  Power  Plant  Supplies  and  Expenses. — This 
item  for  oil,  waste^  etc.,  has  been  taken  liam  the  book  records 
for  the  period  and  amounts  to 
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Maintenance  of  Power  Plant. — This  item  for  actual  mainte- 
xiance  has  been  taken  from  book  reoords  for  the  period,  and 
amounts  to  $447. 

Maintenance  of  DistribuHon  System. — ^This  item  for  actual 
maintenance  costs  has  been  taken  from  book  records  for  the 
period  and  amounts  to  $945.63. 

Municipal  Contract  Lighting. — ^Items  under  this  heading  have 
been  taken  from  actual  book  accounts  for  the  period  and  are : 

TrimiDing  and  inspecting  municipal  contnusi  li^ts    $350.00 

Municipal  contract  lamp  sappliea  69.00 

Collection  Expenses. — This  item  has  been  taken  from  the  book 
accounts  for  the  period,  and  amounts  to  $407.45. 

Insurance. — The  Roundup  Coal  Mining  Company  is  operat- 
ing under  compensation  plan  "No.  1,  and  in  doing  so  no  record 
of  an  amount  actually  set  aside  for  insurance  is  available.  In 
order  to  reach  an  equitable  conclusion  as  to  the  amount  of  insur- 
ance premium  chargeable  to  operating  expenses,  the  amount 
which  might  be  paid  under  plan  No.  3  has  been  used.  This 
would  amount  to  3  per  cent  of  the  pay  roll  for  labor  and  ^  per 
cent  for  office  salaries. 

Wages  engine  room  $2,765.00 

"      boiler  room 2,276.00 

"      outside  man  1,500.00 

Total    $6,540.00 

3%  of  above $196.20 

General  office  salaries  $4,825.00 

i%  of  above 24.12 

tTotal  insurance  premium  $220.32 

Oeneral  Office  Salaries. — Oeneral  office  salaries  are  shown  by 
book  accounts  over  this  period  for  office  clerk  and  superintendent, 
but  no  salaries  are  shown  for  management  of  the  company.  As 
both  the  clerk  and  superintendent  are  working  under  a  higher 
officer,  it  is  only  reasonable  that  a  certain  amount  of  overhead 
salary  is  chargeable  to  this  account  With  this  in  view  $2,000 
has  been  added  to  the  amounts  as  shown. 

Clerk  salary   $1,626.00 

Superintendent  salary    1,200.00 

Management    2,000.00 

Total $4,825.00 
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Depreciatiaru 

In  figaring  depreciation  on  this  plant,  the  life  of  the  various 
articles  which  go  to  make  it  up  have  been  taken  into  considera- 
tion, the  results  of  whidi  are  as  follows : 


Article. 

Value. 

Percent 
Depreciation. 

Amount 
Depreciation. 

$13,050.00 

3,200.00 

4,250.00 

450.00 

1,800.00 

5,440.00 

3,300.00 

3.000.00 

6,000.00 

600.00 

600.00 

5 

61 

65 

3 

5 

8i 

61 

5 

61 
10 
20 

$652.20 

Meters 

213.40 

Transformers 

283.50 

Office  

13.50 

Power  house 

90.00 

Boilers    

453.35 

Corliss  engine 

220.10 

Generator 

150.00 

Turbine  generator  aei 

400.00 

Office  equipment  

60.00 

Miscellaneous  equipment 

100.00 

Total  depreciation 

$2,636.55 

Taxes. 

Yearly  taxes  $1400.00 

State  license  60.00 


Total $1,100.00 

Summary  of  Operating  Expenses. 

Operation. 

Operating  labor  (engine  room)    $£,766.00 

Steam  generated 4,860.00 

323.00 


MisoellaneouB  power  plant  supplies  and  expenses 
Maintena/noe. 

Maintenance  power  plant  equipment 

DUtribution, 

Maintenance  distribution  system 

Municipal  Contract  lAghting, 

Trimming  and  inspecting  municipal  lamps 

Lamp  supplies   

Commercial. 

Collection  expenses  

General, 

Office  salaries   4,825.00 

Supplies  and  expenses  200.00 

Undistributed. 

Insurance 220.00 


447.00 

946.6S 

360.00 
69.00 

407.46 


$15,402.08 

Depreciation    , 2,636.56 

Taxes    1,160.00 


Total  yearly  expenses $19488.63 

Income  and  Rates. 

The  income  of  the  electric  department  of  the  Bonndup  Goal 
Mining  Company  is  derived  soley  from  the  sale  of  electrie 
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Tent,  as  the  company  does  no  private  wiring  or  installation  work 
and  Bells  no  appliances. 

Current  is  sold  under  four  general  classes  of  service,  namely, 
metered-lighting  service,  flat-rate  lighting  service,  metered-power 
service,  and  municipal  contract  lighting.  The  general  billing 
period  is  monthly. 

The  number  of  consumers  November  30,  1916,  under  each 
class  and  the  percentage  of  the  total  income  derived  from  each 
class,  is  as  follows: 


Class  of  Service. 


Per  Cent 
Income. 


Metered  lie 

Flat  rate  lighting: 

Roundup , 

Mine  Camp   . . . . , 
Klein 


Metered  power 
Munieipal  contract: 


I  powe 
^»al  coE 
Incandescents 
Area 


Totals 


For  Ae  following  figures  the  income  and  the  amounts  actually 
collected  have  been  taken  over  the  same  period  as  was  taken  to 
compute  expenses;  namely,  from  December  1,  1914,  to  Novotq- 
ber  30,  1915.  looome  from  metered  lighting  service  and  from 
metered  power  service  has  been  computed  at  existing  rates  from 
actual  meter  readings  for  the  period.  Income  from  flat-rate 
lighting  service  and  from  municipal  contract  service  has  been 
taken  from  the  actual  accounts  receivable  for  the  period.  That 
the  collections  for  the  period  have  proved  actually  greater  than 
the  oomputed  income  is  shown  by  the  following  table: 


Serriee. 

Computed 
Income. 

Collections. 

Metered  lighting  

$15,679.33 

9,608.33 

867.01 

2,468.80 

$16,898.09 

9,284.45 

612  24 

Flat-rate  Kghting 

Metered  power  - - 

Municipal  ooninMt 

2,477.02 

r  of  oolleetions 

DUrerenee  !b  hifm 

$28,623.47 

$29,271.09 
648.33 

MnttUamt  Figurea  for  Rate  Determinatum, 

Plant  vahiatleii    

GroM  revcBiie 

Operating  expenaea  

PJJ.R.19MP. 


$50,900.00 
28,623.47 

19,188.63 
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Net  renttiM 8,434.84 

Net  revenue  equals    29.4%  of  groee  revenue 

Net  revenue  eaualB    16.5%  return  on  plant  valuation 

Cost  of  total  plant  to  each  service $81.38 

Annual  fixed  eost  per  service $6.08 

Interest  on  plant  cost  per  service  at  10% .' 8.14 

Annual  cost  for  each  service $14.22 

Monthly  cost  for  each  service  exclusive  of  operating  costs  and  expenses*  $1.18. 

Present  Rates  for  Service. 

Schedule  "A." 

Meter  Rates — Lighting. 

First     25  kw.  hrs.  used  per  month  at  15^  per  kw.  hr. 

Next     26    "      '*        "      "        "        "    134    "     "      " 

u  icA      u        €t  u        u  t*  a  \M      "       "        " 

it       200      "        "  "        "  "  "  Otf      "       "        " 

«  200         "        -     M  U  U  U  €€  M         '*  "  ** 

M  OQQ        «  tf  it  tt  U  it  7^        **  **  ** 

Additional"    "     "    "     "     "  !!!!!!!! !!!!!!!.'!!   6#  «    «    • 

Minimum  monthly  charge — $1.50. 

Schedule  "B." 
Flat-Rate  Lighting. 

Residence    8  c.p.  per  month   $  .50 

16    ^      "        " 75 

82    "      "        "        1.50 

25  w.  Tungsten  or  Mazda  lamp  per  month    75 

AQ      it  ft  tt  it  it  it  ii  JB 

60  "        "       •*     "     "     "     "      .!!!!!!..!!.!   i!oo 

100    **  **  "        **        **        •*        *•         1.50 


Commercial    8  c.p.  per  month    $ 

16    "      "        " 

32    '*      "        *'        ' 

25  w.  Tungsten  or  Mazda   

M  t*  tt 


40 

60 

100 


Closing 

All 

10  p.  M.       1  A.  M. 

Night. 

$  .50        $  .75 

$1.00 

.75          1.00 

1.25 

1.50          2.00 

2.50 

.75          1.00 

1.26 

.75          1.00  • 

1.26 

1.00          1.25 

1.50 

1.50          8.00 

2J»0 

Schedule  "C." 

Power  Rates. 

First    250  kw.  hrs.  used  per  month  at  Ii  per  kw.  hr. 

Next     500    "      "        '*      **        "        "  6#    *'  '•      " 

Next  1,000    "      "        '•      "        "        "  4^     •*  "      " 

Additional    "      "        "      "        '*        "  3#     "  "      « 

Minimum  monthly  charge  of  $1.50  per  horse  power  on  maximum  demand. 

Schedule  "D." 
Municipal  Contract. 

Arc  lights  at $15.00  eadi  per  montti 

Incandescent  sti*eet  lights  at 2.50  each  per  month 

Flat'Raie  Lighting. 

Under  present  operating  conditions  the  fluctuation  of  voltagee, 
on  the  various  circuits  of  this  system,  is  very  large.  For  this 
reason  the  installation  of  lamps  of  high  efficiency  is  necessary. 
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The  flat-rate  schedule  now  in  torce  is  not  exorbitant,  but  the 
schedule  is  not  ccHisistent  within  itself  when  the  quantity  of 
cnrrent  consumed  is  taken  into  consideration.  For  instance^, 
76  cents  is  charged  for  a  25-watt  lamp,  usixig  2.850  kw.  hr.  per 
month,  while  only  50  cents  is  charged  for  an  8  c  p.  carbon 
lamp,  using  8.648  kw.  hr.  In  the  same  manner  more  is  charged 
for  a  60-watt  lamp  than  is  charged  for  a  16  c.  p.  lamp  which 
uses  more  currenl 

That  the  flat  rate  is  least  profitable  to  the  company  of  any 
service  given  is  demonstrated  by  the  following  table  of  consump- 
tion and  revenues.  These  figures  are  approximate  only,  but 
the  income  shown  per  kw.  hr.  is  quite  accurate: 


Service. 


Annual 
Consumption. 


IncooM 
per  Kw.  Hr. 


Metered  lighting  . . . . 

Metered  power  

Municipal  lighting  .. 
Flat-rate  lifting  .. 
Lost  in  tranflmiwion 

Total  generated 


125,000  kw.  hr. 
11,000     "     " 
30,000     "    ** 

174,000    •*     " 
90,000    "    '* 


430,000     •*    " 


6i# 


The  cost  per  kw.  hr.  of  current  delivered  at  the  above  basis 
is  5.6  cents,  which  shows  that  the  flat-rate  lighting  is  being 
delivered  at  an  actual  loss  at  the  present  time.  Out  of  justice 
to  consumers  securing  current  on  a  metered  basis,  the  only  logical 
solution  of  the  flat-rate  lighting  question  is  to  put  all  consumers 
on  a  metered  basis,  except  the  municipal  contract  where  the 
actual  consumption  of  current  can  be  accurately  estimated. 

Metered  Power  Service. — The  sale  of  power  has  been  a  small 
factor  in  producing  income  previous  to  this  time.  In  the  actual 
operation  of  schedule  "C"  rate,  the  company  has  not  adhered  to 
its  published  schedule  where  a  month's  consumption  of  power 
does  not  equal  the  minimum  charge  of  $1.50  per  h.p.  installed. 
In  such  cases  a  rate  of  15  cents  per  kw.  hr.  has  been  given  for 
such  an  amount  of  current  as  has  been  consumed,  and  no  con- 
sideration has  been  given  to  the  size  of  the  installation.  A 
TnJTiiTTnnTn  charge  of  $1.50  per  h.p.  installed  is  considered  to  be 
too  high,  and  so  an  adjustment  of  this  rate  has  been  made  so  that 
it  may  moie  nearly  comply  with  the  form  of  schedules  prevalent 
in  the  stata 
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Municipal  Contract  Lighting. — The  municipal  contract  rates 
are  not  out  of  proportion  to  the  foregoing  suggested  schedule  for 
flat-rate  lighting  when  consideration  is  given  to  the  fact  that  the 
company  furnishes  arcs,  lamps,  and  posts.  These  rates  are  based 
on  an  existing  contract  with  the  city  of  Roundupi  and,  therefore, 
cannot  properly  be  altered  until  the  contract  expires,  as  the  same 
was  entered  into  prior  to  the  creation  of  the  Public  Service  Com- 
mission. As  a  new  street  lighting  contract  is  being  contemplated 
in  connection  with  the  installation  of  a  new  lighting  system,  it 
would  seem  that  an  adjustment  of  rates  would  naturally  take 
place  when  the  new  contract  is  entered  into. 

Service. 

During  the  period  that  appraisal  and  examination  of  this  plant 
was  being  made,  a  recording  voltmeter  was  connected  to  a  light- 
ing service  at  a  point  fairly  well  located  as  to  the  center  of  dis- 
tribution in  Roundup,  for  the  purpose  of  determining  fluctua- 
tions in  the  delivered  voltage  on  the  line.  As  a  result  it  was 
determined  that  the  voltage  fluctuations  for  short  periods  were 
large  and  rapid,  ranging  over  a  scale  of  from  90  volts  to  130 
volts.  This  variation  in  voltage  is  due  to  three  things.  The 
first,  for  which  there  is  no  remedy,  is  that  in  a  plant  of  such 
small  capacity  the  starting  and  stopping  of  motors  and  appli- 
ances of  comparatively  great  demand  cause  fluctuations  of  short 
duration  until  such  time  as  the  generating  equipment  can  pick 
up  the  load.  The  second  is  that  the  plant  is  regulated  at  the 
switch  board  by  hand,  as  is  common  in  plants  of  this  size,  so 
that  the  care  and  personal  equation  of  the  operator  enters  into  the 
service.  The  third  and  principal  cause  of  the  drop  in  voltage 
during  the  time  of  peak  load  is  that  the  primary  distribution  lines 
are  not  of  sufficient  capacity  to  carry  the  load. 

Data  have  not  been  gathered  as  to  the  location  of  the  demand  at 
various  points  on  the  system,  so  that  no  recommendation  can  be 
made  as  to  the  definite  size  and  location  of  heavier  wires,  but  in 
general  larger-gauge  copper  three-wire^  circuit  will  be  required 
from  the  power  house  to  the  center  of  distribution  in  Roundup^ 
replacing  the  No.  6  three-wire  circuit  now  in  service. 

The  Klein  line  is  slightly  overloaded  at  the  present  time^  so 
unless  some  method  is  used  to  decrease  the  demand  in  Klein  and 
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Farreltown,  a  three-wire  oircuit  of  Ko.  6  copper  should  replace 
the  three  No.  8^8  now  in  service. 

The  capacity  of  generating  equipment  is  sufficient  for  all  pres- 
ent needs  and  to  allow  for  quite  an  increase.  With  the  two 
generators  now  installed,  there  should  be  practically  no  inter- 
ruptions to  service  coming  from  the  generating  end. 

It  has  been  the  practice  of  the  Roundup  Coal  Mining  Company 
in  the  past  to  regulate  at  the  power  house,  so  as  to  hold  voltage 
at  about  120  during  off-peak  periods.  This  practice  is  not  war- 
ranted in  that  it  shortens  the  life  of  private  equipment,  such  as 
lamps  and  heating  appliances,  as  these  are  designed  for  a  lower 
voltage.  It  increases  the  consumption  registered  through  meters 
and  is  unnecessary,  provided  plant,  lines,  and  wiring  are  up  to 
the  required  capacity.  This  practice  also  does  not  comply  with 
service  rule  No.  17,  which  provides  that  "each  company  iupply- 
ing  electrical  energy  on  constant  potential  systems  shall  adopt 
and  maintain  a  standard  average  value  of  voltage,  as  measored 
at  any  consumer's  cut-out,  which  shall  remain  constant  from  day 
to  day,  and  varying  during  any  one  day  by  an  amount  not  more 
than  6  per  cent  from  the  minimum  value."  The  variatioii  in 
service  in  this  plant  is  something  over  80  per  cent. 

An  examination  of  the  records  of  defendant  indicates  that  no 
compliance  has  been  made  with  standard  rule  No.  16,  of  general 
order  No.  92,  requiring  each  company  supplying  electrical  energy 
to  maintain  a  record  of  all  interruptions  of  service  upon  the  en- 
tire system,  or  majority  divisions  of  its  system,  and  include  in 
such  record,  time,  duration,  and  cause  of  each  interruption.  No 
record  has  been  kept  as  required  by  standard  rule  19,  of  above 
order,  which  is  as  follows:  ^^ach  company  shall  keep  a  record 
of  complaints,  which  shall  include  the  name  and  address  of  the 
consumer,  the  date  and  nature  of  the  complaint,  and  action  taken 
to  satisfy." 

It  must  be  considered,  also,  that  some  faults  in  service  may 
be  laid  to  the  private  wiring  in  buildings,  as  inspection  of  three 
premises  disclosed  two  where  the  wiring  was  inadequate  and  the 
work  carelessly  done. 

[14-16]  The  defendant  has  wholly  failed  to  present  for  ap- 
proval a  set  of  rules  and  regulations  as  required  by  law,  and 
by  order  of  the  Public  Service  Conmiission.     It  has  been  the 
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practice  of  the  Boundup  Coal  Mining  Company,  upon  install* 
tion  of  a  meter,  to  demand  and  receive  a  deposit  of  $10  as  a 
guaranty  that  the  meter  will  not  be  injured  and  that  the  account 
will  be  paid.  There  is  no  rule  of  this  company  authorizing  this 
deposit,  nor  would  such  a  rule  have  been  approved  by  the  Public 
Service  Commission.  On  November  1,  1915,  these  deposits  on 
meters  amounted  to  $2,726,  or  a  sum  practically  equal  to  the 
value  of  all  meters  owned  by  the  company.  This  meter  value 
has  been  included  in  the  value  of  the  plant,  and  as  a  consequence 
the  company  has  been  earning  a  return  on  this  capital  furnished 
by  the  consumers.  No  interest  has  been  paid  by  the  company 
on  these  meter  deposits.  The  practice  of  charging  a  deposit  for 
meters  is  not  in  accordance  with  the  rulings  of  the  CommissioiL 
A  utility  will  be  permitted  to  require  a  deposit  or  guaranty  equal 
in  amount  to  one  and  one-half  times  the  amount  of  the  average 
billing  period  bill,  as  security  for  the  payment  of  accounts  for 
electric  current  furnished,  but  under  no  consideration  will  a 
utility  be  permitted  to  require  a  meter  deposit.  Interest  must 
be  paid  on  consumers'  deposits,  at  the  rate  of  6  per  cent  per 
annum,  providing  deposits  are  left  with  the  company  six  consecu- 
tive months  or  more ;  also  providing  that  the  customer  has  used 
service  continuously  during  the  period. 

FINDINOa 

The  conclusions  arrived  at  by  this  Commission  from  the  testi- 
mony submitted  at  the  hearings,  and  from  the  report  of  its 
engineer,  are  as  follows: 

1st.  That  the  valuation  placed  upon  its  plant  by  the  com- 
pany is  too  high,  resulting  from  an  excessive  value  placed  upon 
its  distribution  system^  which  is  only  partly  compensated  by  an 
undervaluation  of  equipment  and  intangibles. 

2d.  That  the  operating  expenses  reported  by  the  company 
are  greater  than  they  should  be  with  reference  to  cost  of  steam 
production  and  engine-room  operation,  but  that  the  reduction  of 
these  items  is  compensated  by  the  fact  that  the  company  has 
omitted  to  include  certain  overhead  expenses  which  are  legitimate 
charges  against  the  cost  of  operating  the  plant 

3d.     That  an  income  of  16.5  per  cent  is  more  than  a  fair 
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return  upon  an  investment  of  this  character,  and  in  this  case 
should  be  reduced  by  the  lowering  of  rates  for  service. 

4th.  That  rates  for  metered  lighting  service  are  higher  than 
are  necessary  to  produce  a  fair  return  on  the  plant  investment. 

5th.  That  the  rates  for  flat-rate  lighting  service  are  unpro- 
ductive of  profit  to  the  company,  and  are  otherwise  undesirable 
in  that  they  are  discriminatory  to  the  users  and  against  the  me- 
tered customers. 

6th.  That  rates  for  metered  power  service,  while  not  produ- 
cing more  than  a  fair  return,  do  not  conform  to  the  service  ren* 
dered. 

7th.  That  rates  for  municipal  contract  lighting  are  fair  and 
just  for  the  service  given,  and  produce  no  more  than  a  fair  return 
on  the  investment 

8th.  That  the  service  is  inadequate  and  inefficient,  and  does 
not  comply  with  the  service  rales  laid  down  by  the  Commission. 

9th.  That  unnecessary  meter  deposits  are  being  demanded 
before  meters  will  be  installed  on  consumers'  premises. 

10th.  That  no  rules  and  regulations  have  been  submitted 
for  the  approval  of  the  Public  Service  Commission. 

ORDER. 

It  is  therefore  ordered  that  all  of  the  electric  schedules  of  the 
Roundup  Coal  Mining  Company,  except  municipal  lighting  con* 
tract,  be  canceled,  and  that  in  lieu  thereof  a  new  schedule  on  a 
metered  basis  be  placed  in  force  and  efiFect  as  follows : 

Schedule  ''A'^^-Oeneral  Rates. 

First    25  kw.  hr.  used  per  month  at , 13<  per  kw.  hr. 

Next     25    '*      "      "      "        "        "    114     "      **    " 

t*       50    ^      **      **      **        '*        **      W     "      tt    i€ 

M  A|^Q        «t  t€  tt  U  i«  tt  S4  **  **        '^ 

M        200       "         "  "  t*  ti  tt  m^        tt         tt      tt 

tt  ^QQ        tt  U  tt  tt  tt  tt  ^         ^A  U  tt        tt 

Additional'*      u      tt      tt        a        tt    [[[[[[[[[[[[[[[[[I]     ^^     tt      tt    u 

The  above  is  subject  to  a  discount  of  5  per  cent  if  paid  at  the 
company's  office  on  or  before  the  10th  of  the  calendar  month 
following  the  month  of  consumption*  The  monthly  minimnm 
charge  shall  be  $1.25  without  discount  If  the  number  of  lamp 
sockets  connected  exceeds  25,  the  monthly  payment  shall  not  be 
less  than  a  sum  equal  to  5  cents  for  each  60-watt  lamp  equivalent 
or  empty  socket. 
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Schedule  "B" — Power  Ratee. 
Alternating  current  motors  $1   per  month  per  h.p.  connected,  plus  tlM 
following  sliding  scale  rate  per  kw.  hr. 

1  h.p.  or  less $  .06 

2  "  0476 

3  *'  .046 

6  « 0426 

7i  " 04 

10  " 0375 

16  "  035 

17i  "  0326 

20  "  03 

If  any  connected  load  does  not  correspond  exactly  with  any 
load  listed  in  the  tahle,  the  next  smaller  number  of  h.p.  is  to 
be  nsed  in  determining  the  kw.  hr.  rate.  In  cases  where  the 
connected  h.p.  on  individual  motors  is  materially  larger  than  the 
maximum  demand,  the  charge  may  be  based  on  the  smaller  num- 
ber of  h.p.,  more  nearly  corresponding  with  the  actual  maximum 
demand,  providing  that  the  maximum  demand  on  which  the  fixed 
charge  per  h.p.  is  based  is  not  less  than  50  per  cent  of  the  in- 
stalled capacity.  This  rate  applies  to  industrial  power  only, 
save  that  industrial  lighting  requisites  in  connection  with  the 
particular  power  installation  may  be  connected  to  the  extent  of 
3  per  cent  of  the  connected  power  load  when  the  monthly  demand 
is  in  excess  of  10  h.p. 

It  is  further  ordered  that  the  defendant  discontinue  the  col- 
lecting of  meter  deposits,  and  that  the  meter  deposits  now  held 
be  refunded  to  the  various  consumers  from  whom  received. 

It  is  further  ordered  that  the  primary  lines  be  reconstructed 
and  distribution  from  transformers  adjusted,  so  that  service  rule 
No.  17  of  order  No.  92  can  be  complied  with,  and  that  such  bet- 
terments shall  be  completed  before  July  1,  1916. 

It  is  further  ordered  that  defendant  submit  to  the  Public  Serv- 
ice Commission,  for  its  approval,  a  set  of  rules  and  regulations 
for  the  conduct  of  its  electric  operations. 

It  is  further  ordered  that  the  schedules  hereinbefore  provided 

for  shall  continue  in  full  force  and  effect  for  a  period  of  one  year 

from  and  after  April  1,  1916,  and  at  the  expiration  of  said  year 

the  defendant  will  be  required  to  submit  a  detailed  statement 

of  its  operating  expenses  and  operating  revenues,  additions,  and 

betterments,  and  this  Commission  will  retain  jurisdiction  of  thif 

matter  for  the  purpose  of  readjusting  the  rate  schedules  at  the 

expiration  of  said  year,  if  it  deems  it  necessary  in  the  light  of 
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tihe  financial  condition  created  and  existing  at  that  time,  by  rea- 
son of  the  schedules  hereinbefore  promulgated. 

It  is  further  ordered  that  the  secretary  of  the  Public  Service 
Commission  serve  a  certified  copy  of  this  report  and  order  upon 
^the  defendant,  and  that  the  same  shall  become  and  be  effective 
on  and  after  twenty  days  from  the  date  of  such  service. 

By  order  of  Public  Service  Commission  of  the  State  of  Mon- 
tana. 

Note. — ^Public  utilities — ^what  arc. 

The  (Commissions  have  handed  down  a  number  of  decisions  pass- 
ing upon  the  question  of  what  is  a  public  utility. 

One  operating  an  electric  plant  for  the  sole  benefit  of  himself  and 
two  adjoining  business  proprietors,  the  former  supplying  the  engine, 
dynamo,  and  labor,  and  the  latter  two,  the  oil,  fuel,  and  the  dis- 
tributing wires  and  appliances  for  themselves,  is  not  a  public  service 
corporation  within  the  definition  of  Arizona  Rev.  Stat.  1913,  ^  2278, 
sub.  2,  and  therefore  a  utility  cannot  maintain  a  complaint  against 
him  for  operation  without  permission,  although  its  service  is  used 
for  stand-by  purposes.  Yuma  Electric  &  Water  Cow  v.  Johannsen, 
Docket  No.  318,  May  1,  1916. 

An  elevator  constructed  by  a  land  company  primarily  for  the  pur- 
pose of  furnishing  purchasers  of  its  land  at  the  top  of  the  hill  easy 
commimication  with  a  street  and  a  railroad  at  the  foot  of  the  hill  is 
neither  a  railroad  nor  a  common  carrier  within  the  meaning  of  the 
New  York  Public  Service  Commissions  law  so  as  to  give  the  Commis- 
sion jurisdiction  over  discriminatory  charges  for  riding  thereon,  since 
the  phrase  ''such  agencies''  as  used  in  the  section  of  the  law  defining 
carriers  embraces  only  such  carriers  as  are  expressly  enumerated 
therein.  Pople  ex  rel.  Kelly  v.  Public  Service  Commission,  —  App. 
Div.  — ,  157  N.  Y.  Supp.  703,  March  8,  1916. 

An  irrigation  company  is  a  public  utility  subject  to  regulation  by 
the  California  Commission,  although  its  by-laws  are  designed  for  a 
mutual  company,  where  its  articles  of  incorporation  provide  for  sup- 
plying nonstocldiolders,  and  it  renders  such  service  and  also  supplies 
etockholders  without  regard  to  the  number  of  their  shares.  Cum- 
mings  V.  La  Sica  Water  Co.  Decision  No.  3084,  Case  No.  829,  Feb. 
7,  1916. 

The  fact  that  an  irrigation  company  serves  only  those  having  water 
rights  does  not  prevent  it  from  being  a  public  service  corporation, 
under  constitutional  and  statutory  provisions  that  all  corporations 
engaged  in  furnishing  water  for  irrigation  shall  be  deemed  public 
fevTvice  corporations,  and  that  such  term  includes  every  water  com- 
pany. Westfall  V.  San  Carlos  Canal  &  Irrig.  Co.  Docket  No.  284, 
Feb.  11,  1916. 
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A  canal  company  acting  as  a  vendor  of  electricity  is  a  Public  Serr- 
ice  Corporation  under  §  2,  article  XV.,  of  the  Arizona  Constitution, 
and  therefore  required  to  file  its  rates  and  rules  with  the  Conmus- 
sion.  Be  Consolidated  Canal  Co.  Special  Order  No.  62,  February 
29,  1916. 

In  Be  Veraguth,  Case  No.  690,  February  12, 1916,  a  public  carrier, 
operating  lorchas  between  Iloilo  and  Occidental  Negros,  having  vol- 
untarily filed  a  schedule  for  passenger  and  freight  rates,  was  ordered 
to  comply  with  the  provisions  of  the  schedules  filed,  and  in  case  he 
shoidd  make  any  change  therein  to  comply  with  the  provisions  of  rule 
23  as  amended  of  the  rules  of  practice  of  the  Board. 

In  Lufkin,  H.  &  G.  E.  Co.  Circular  No.  4888,  December  30,  1915, 
an  order  was  issued  recognizing  the  above  company  as  a  common 
carrier,  subject  to  the  laws  and  rules  of  the  Commission  now  in  force 
or  hereafter  prescribed;  by  circulars  No.  4895,  January  7,  1916,  and 
No.  4943,  March  27,  1916,  the  effective  date  of  the  above  order  was 
changed  from  January  1,  1916,  to  April  1,  1916. 


VEBRASKA  STATS  RAILWAT  OOBOfflSSIOlT. 

BE  LINCOLN  TELEPHONE  &  TELEGBAPH  COMPANY. 
[Application  No.  2704.] 

1.  Hie  disoontiBuance  of  servioe  on  a  fann  telephone  line  toIui- 
tarily  installed  under  noncompetitive  conditions  will  not  be  permitted^ 
although  there  are  onlj  four  Bubscribere  and  another  company  is  operat- 
ing in  the  locality,  where  no  effort  has  been  made  to  get  additional 
subscribers,  the  discontinuance  would  require  payment  of  toll,  and  the 
applicant  is  maintaining  longer  and  more  distant  party  lines  in  the 
same  territory. 

Sm'vioe^  Telephones '^ViaoantintMne^^PerfnUHng  improper  uee. 

2.  Telephone  sendee  may  be  discontinued  to  subscribers  who  pennit 
Bonsubscribers  to  use  their  telephones  to  avoid  payment  of  toll  cfaaiges. 

[May  13,  1916.] 

Application  of  the  Lincoln  Telephone  &  Telegraph  Company 
for  authority  to  discontinue  farm-line  service  between  Lincoln 
and  Pleasantdale ;  denied  and  service  ordered  restored. 

Appearances:  L.  E.  Hurtz  for  applicant;  A.  F.  Ackerman, 
Dr.  W.  Sandusky,  and  Chris  TJthe,  for  the  protestants. 

[1]  Clarke*  Chairman:  The  applicant  herein  owns  and  oper- 
ates a  farm  line  serving  four  subscribers  in  the  village  of  Pleas- 
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antdale.  This  line  was  originally  built  some  fourteen  years  ago 
to  Pleasantdale  by  the  Nebraska  Telephone  Company  at  a  time 
when  no  oompetition  existed,  and  has  served  as  high  as  ten  sub- 
scribers. 

In  February,  1912,  the  applicant  herein  purchased  the  Lincoln 
exchange  property  of  the  Nebraska  company,  and  continued  to 
serve  the  patrons  on  this  line  up  to  a  few  weeks  prior  to  the  hear- 
ing, the  line  having  been  torn  down  by  a  sleet  storm.  Up  to  a 
short  time  prior  thereto,  this  line  served  seven  subscribers,  three 
of  whom  were  solicited  over  to  other  lines,  leaving  on  the  line  a 
local  hank,  the  cashier's  residence,  a  doctor,  and  a  merchant. 

It  appears  from  the  evidence  that  the  applicant  maintains 
toU  circuits  between  Lincoln  and  Pleasantdale,  and  is  prepared 
to  f  uxnush  good  commercial  long-distance  service* 

The  Orote  Telephoue  Company  maintains  and  operates  an 
exchange  at  Pleasantdale,  servung  twelve  business  and  seventeen 
residence  subscribers,  besides  switching  a  number  of  farm  lines. 
The  local  service  is  good,  but  the  Lincoln  service,  which  is  fur- 
nished at  an  added  rate  of  50  cents  per  month  via  its  Denton 
exchange,  is  considered  unsatisfactory  and  poor. 

Moreover,  the  applicant  herein  owns  and  maintains  farm  lines 
into  the  territory  tributary  to  Pleasantdale.  Dr.  Sandusky,  one 
of  the  remonstrators,  testified  that  some  thirty  families  whom  he 
served  were  on  the  applicant's  lines,  and  that  the  discontinuance 
of  the  present  service  and  imposition  of  toll  charges  would 
ultimately  lose  him  their  business. 

Kemonstrators  also  claimed  and  testified  that  the  applicant 
could  secure  at  least  three,  and  probably  six,  more  subscribers  on 
the  line  in  question  if  it  solicited  their  patronage.  It  clearly  ap- 
peared from  the  testimony  that  the  applicant  had  not  solicited  or 
endeavored  to  build  up  its  business  in  Pleasantdale,  but  on  the 
contrary  had  discouraged  the  idea,  and  that  its  desire  was  to 
handle  the  business  from  there  to  Lincoln  over  its  toll  lines. 

Applicant  proved  by  one  of  the  protestants,  a  merchant,  that 
nonsubscribers  of  the  applicant  were  permitted  to  use  their  tele- 
phone on  calls  to  Lincoln,  thereby  depriving  the  applicant  of 
toll  revenue,  to  which  it  was  justly  entitled.  This  practice,  par- 
ticularly if  indulged  in  frequently  to  any  extent,  would  justify 
the  applica]|;it..iQ  rem^qving,  the  instrun^^nt.ftnd  ^Q|uaing  service. 
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There  is  a  wide  difference  in  a  telephone  patron  permitting  a 
neighbor  to  use  his  telephone  for  a  purely  local  call,  in  a  town  or 
city,  against  the  use  thereof  under  the  conditions  obtaining  in 
this  case. 

It  is  doubtful  whether  the  Conunission  has  the  power  to  com- 
pel, or  would,  if  it  had  the  power,  compel,  the  applicant  to  fur- 
nish the  service  under  consideration  in  a  town  or  community 
previously,  and  at  the  time  of  filing  complaint,  served  by  an  ex- 
isting exchange. 

The  case  at  hand  presents,  however,  an  entirely  different 
situation.  The  applicant  desires  to  discontinue  a  service  volun- 
tarily installed  and  maintained  by  its  predecessor  under  noncom- 
petitive conditions.  Its  lines  extend  into  and  serve  the  conununity 
served  by  a  subsequently  organized  local  company.  The  tele- 
phone business  naturally  tributary  to  Pleasantdale  is  consequent- 
ly divided  between  two  companies,  and  to  permit  the  applicant  to 
discontinue  this  service  within  the  town,  and  compel  the  business 
and  professional  men  of  the  town  to  resort  to  the  longdistance 
'service  of  the  applicant  to  communicate  with  the  farmers  within 
their  legitimate  trade  territory,  would  be  unjust  and  unreason- 
able, and  particularly  so  in  view  of  the  fact  that  applicant  is 
maintaining  longer  and  more  distant  party  lines  in  the  county 
and  the  same  territory. 

Upon  consideration  of  the  evidence  the  Commission  finds  that 
the  petition  of  the  applicant  should  be  denied,  and  that  it  should 
be  required  to  restore  the  service  in  question  within  fifteen  days 
from  the  date  of  this  order,  said  service  to  be  open  to  any  and  all 
parties  desiring  the  same  at  the  authorized  rates. 

[2]  We  further  find,  however,  that  the  applicant  should  be 
protected  from  the  use  of  this  service  by  nonsubscribers,  there  be- 
ing reasonable  toll  service  and  rates  open  to  them;  and  that  it 
should  be  authorized  to  discontinue  the  service  to  any  patron  who 
permits  nonsubscribers  to  use  their  telephones  for  the  purpose  of 
avoiding  long-distance  toll  charges. 

ORDER. 

It  is  therefore  ordered  that  the  application  of  the  petitioner 
filed  herein  be  and  the  same  is  hereby  denied. 

It  is  further  ordered  that  the  Lincoln  Tdephcme  k  Telegraph 
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Company  be  and  the  same  is  hereby  notified  and  directed  to 
restore  its  service  to  Pleasantdale  within  fifteen  days  from  the 
date  of  this  order,  said  service  to  be  open  to  all  parties  desiring 
same  at  the  authorized  rates. 

It  is  further  ordered  that  the  Lincoln  Telephone  &  Telegraph 
CJompany  be  and  the  same  is  hereby  authorized  to  discontinue  the 
service  to  any  subscriber  in  Pleasantdale  who  permits  any  non- 
subscriber  to  use  the  said  service. 
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DONOVAIT  &  PRISBEE  et  al. 

QOLDPIELD  CONSOLIDATED  WATEE  COMPANT. 
[Gem  U-89.1 

1.  Water  rates  should  be  reduced  where  they  prohibit  a  use  suffi- 
cient for  domestic  purposes,  health,  and  cleanliness. 

IHacrinUtuUion  —  Batea  —  Water  —  Law  rates  to  large  consumer. 

2.  A  water  rate  of  50  cents  per  1,000  gallons  to  large  industries, 
whUe  the  cost  is  62  cents  per  1,000  gallons,  and  domestic  and  small  com- 
merdal  consumers  pay  $6  per  1,000  gallons,  should  be  substantially  in- 
ereasedy  although  the  industrial  business  results  in  meeting  the  ''out 
of  pocket"  costs  and  a  part  of  the  fixed  expenses,  and  although  the 
industries  may  supply  themselves  if  the  rate  is  increased,  where  indus- 
trial consumption  of  91.1  per  cent  of  the  total  produces  only  54  per 
cent  of  the  earnings,  where  the  utiUty's  general  manager  testifies  thai 
75  cents  per  1,000  gallons  would  be  fair  if  the  demand  increased,  and 
where  a  company  in  another  locality,  operating  at  the  same  cost  and 
under  comparable  eonditions,  charges  industries  from  75  cents  to  $1.50 
per  1,000  gallons  without  having  them  supply  themselves. 

JHscHmination— >  Bates  — TFoter—Pi/r^t'ent    services    and    oansump- 
tUms. 

8.  The  disparity  in  water  rates  of  $1.27  per  1,000  gallons  for 
oounty  service,  $1.79  for  town-fire  service,  $1.50  for  hospitals,  $1  for 
a  large  hotel,  while  a  maximum  of  $3  was  fixed  for  domestic  and  small 
commercial  service,  was  held  justified  in  view  of  the  different  consump- 
tions. 

B«fi«m— *5ai00f«  — Jfffl8c««9<t7eneM  — J9»een  eapacittf  ef  system* 

4.  Sewer  rates  producing  net  earnings  of  7,2  per  cent  and  12.1  per 
cent  upon  reproduction  costs  new  fixed,  respectively,  by  the  utility  and 
complainant,  are  excessive,  where  the  aystem  was  built  during  a  min- 
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ing  boom  and  ia  capable  of  serving  four  times  the  present  number  of 
patrons. 
Payment  —  Promptness  —  Discount, 

6.  Reasonable  percentage  discounts  may  be  granted  by  a  water  and 
sewer  utility  for  the  purpose  of  enforoing  prompt  payment  of  monthly 
bills. 
Payment  ~  Advance  payment  ~  Deposit, 

6.  A  water  and  sewer  utility  may  require  advance  payment  or  a 
deposit  equal  tp  the  estimated  monthly  bill. 

[February  26,  1916.] 

Complaint  that  the  water  and  sewer  rates  of  the  Goldfield 
Consolidated  Water  Company  are  excessive  and  discriminatory. 
The  water  rates  were  found  to  be  excessive  and  discriminatory 
against  domestic,  commercial,  and  small  industrial  service,  too 
low  and  discriminatory  in  favor  of  large  industrial  service,  and 
proper  for  county,  municipal,  charitable,  and  large  hotel  service ; 
the  sewer  rates  were  found  to  be  excessive  i^s  a  whole  and  dis- 
criminatory between  commercial  patrons;  and  the  utility  was 
ordered  to  file  a  reasonable  classification  of  service  and  charges 
based  upon  the  volume  or  character  of  the  service  not  to  exceed 
a  maximum  fixed  by  the  Commission. 

Appearances:  Thompson  &  Thompson  for  complainant;  Hoyt, 
Gibbons,  French,  &  Henley  for  respondent 

Shaughnessy,  First  Associate  Commissioner:  The  above- 
entitled  cause  arose  upon  petition  of  Donovan,  Frisbee,  et  al. 
(hereinafter  termed  complainant),  complaining  that  the  rates  for 
water  and  sewer  service  furnished  by  the  Goldfield  Consolidated 
Water  Company  (hereinafter  termed  respondent)  to  the  town  of 
Goldfield  are  excessive,  exorbitant,  and  discriminatory. 

The  case  came  on  for  hearing  before  the  Public  Service  Com- 
mission at  Goldfield,  April  9-10,  1915.  Additional  testimony 
was  later  taken  by  deposition  and  filed  with  the  Commission,  and 
upon  August  11,  1915,  the  case  was  fully  submitted  before  the 
Commission  upon  briefs. 

The  testimony  of  record  in  this  proceeding  shows  that  re- 
spondent is  a  public  service  corporation,  furnishing  water  and 
sewer  servioe  to  the  town  <rf  €k)ldfield;  that  its  ffyBiem  comprisefl 
approximately  43  miles  of  supply  mains  (transmission  pipes 
from  sourcee  of  supply),  approxijai^tely  13  piilea  of  distributing 
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mains  in  the  town,  of  Goldfield,  and  8  miles  of  sewer  mains ;  that 
the  available  water  supply  comprises  500^000  gallons  from 
springs,  12,000  from  shaUow  wells,  and  240,000  gallons  from 
deep  and  artesian  wells,  making  a  total  of  762,000  gallons  daily 
capacity,  whereas  the  plant  has  a  maximum  capacity  of  430,000 
gallims  daily;  that  the  most  distant  spring  from  Goldfield  is 
situated  a  distance  of  approximately  40  miles,  and  the  nearest 
of  several  springs  is  about  25  miles,  from  which  it  is  estimated 
that  the  average  distance  of  the  source  of  supply  is  30  miles ; 
that  with  the  exception  of  1  mile,  where  the  water  is  pumped 
over  a  summit  against  a  head  of  325  feet,  respondent's  water 
supply  reaches  Goldfield  by  gravity,  compared  with  which  the 
supply  for  the  town  of  Tonopah  is  pumped  a  distance  of  11^ 
miles,  en  route  to  said  town,  against  a  head  of  605  feet ;  that  of 
said  maximum  plant  capacity  (430,000  gallons)  respondent  is 
now  furnishing  to  the  town  of  Goldfield  for  domestic  and  indus- 
trial service  200,000  gallons  of  water  daily,  or  46J  per  cent  of 
said  plant  capacity;  that  the  original  cost  of  the  property  is 
estimated  at  $450,000,  to  which  10  per  cent  has  been  added  by 
respondent  for  engineering  and  contingencies,  making  the  total 
estimated  cost  $495,000 ;  that  respondent's  estiioate  of  the  repro- 
duction (new)  value  of  the  property  was  originally  placed  in 
evidence  at  $335,000,  which,  before  final  submission  of  the  case, 
was  revised  and  placed  at  $399,000,  whereas  said  value  was  esti- 
mated and  placed  in  evidence  by  c(Mnplainant's  engineer,  Mr.  A. 
G.  H.  Currie,  at  $308,960;  that  the  reproduction  value  of  the 
property,  less  depreciation,  or,  in  other  words^  the  value  of  the 
property  in  its  present  depreciated  condition,  is  estimated  by 
respondent  at  $293,306,  and  by  complainant  .at  $212,500;  that 
the  actual  investment  made  in  the  present  consolidated  proper- 
ties operated  by  respondent  is  represented  by  $25,000  in  cash 
and  $268,000  in  bonds,  or  a  total  of  $293,000 ;  that  respondent 
would  not  construct  as  large  a  system  of  pipe  lines  and  pumps 
if  construction  was  now  being  made  to  take  care  of  present  busi- 
ness; that  respondent's  plant  is  excessive  in  capacity,  several 
small  water  companies  having  been  purchased  and  merged  into 
the  present  company  January  1,  1907  (a  period  of  unusual 
prosperity),  for  the  purpose  of  serving  a  population,  and  min- 
ing and  industrial  enterprises  within  the  district  at  Goldfield, 
P.U.R.1916D. 
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from  two  to  three  times  greater  than  at  the  prefloit  time;  that^ 
as  illustrative  of  the  general  situation  at  Goldfield  at  the  present 
time^  all  private,  business,  and  industrial  investments,  including 
rentals,  have  decreased  in  value  not  less  than  50  per  cent  of  what 
they  were  during  the  highly  prosperous  period  of  1907,  when 
the  respondent  company  had  its  inception;  that  said  plant  ca- 
pacity is  sufficient  to  furnish  13,000,000  gallons  of  water 
monthly,  whereas,  for  the  month  of  June,  1915,  respondent  sold 
for  domestic  purposes  in  the  town  of  Goldfield  441,694  gallons, 
and  for  mining  and  industrial  purposes  4,588,852  gallons,  or  a 
total  output  of  4,975,546  gallons  of  water ;  that  the  earnings  for 
said  domestic  consumption  amounted  to  $2,211.60,  and  for  indus- 
trial service  $2,657.67,  or  total  earnings  for  said  month  of  $4,- 
869.27;  that  the  principal  mining  and  milling  company  within 
said  district  and  the  Tonopah  &  Goldfield  Railroad  pay  a  net 
rate  of  50  cents  per  1,000  gallons  for  water  service;  the  county 
of  Esmeralda,  at  the  rate  of  $1.27  per  1,000  gallons,  the  town 
of  Goldfield  for  fire  service  $1.79  per  1,000  gallons,  for  public 
schools  $3  per  1,000  gallons,  for  hospital  service  $1.50  per  1,000 
gallons,  and  for  Goldfield  Hotel  Company  (covering  consump- 
tion of  200,000  gallons  monthly)  $1  per  1,000  gallons,  whereas, 
for  domestic  and  small  commercial  service,  the  net  rate  averages 
about  $6  per  1,000  gallons;  that  for  sewer  service  the  monthly 
charges  range  from  $3  to  $5,  less  a  discount  of  25  per  cent,  for 
residence  service,  based  upon  tlie  number  of  rooms  per  residence 
under  the  different  charges,  whereas  for  business  places  the 
monthly  charges  range  from  $3  to  $10,  less  a  discount  of  25  per 
cent,  based  upon  the  character  of  the  place  served. 

Present  Rates, 
Respondent's  rates  covering  water  and  sewer  service  for  the 
town  of  Goldfield,  published  and  on  file  with  this  Commission, 
are  as  shown  by  the  table  below : 

TABLE  A. 

Ooldfield  Consolidated  Water  Company  Schedule  of  Water  Rate9, 

Monthly  Rates. 

Up  to  3,000  gallons,  per  gallon  $0.0076 

3,000  to  5,000  gallons,  per  gallon 005 

5,000  to  10,000  gallons,  per  gallon 004 

10,000  to  20,000  gallons,  per  gallon ' • 00S6 

20,000  to  60,000  gallons,  per  gallon ,. 003 

Ketail  consumers,  minimum  charge 2.00 

Discounts — If  bills  are  paid  bj  the  10th  of  the  month,  on  3,000  gallons 
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or  less,  33^  per  cent  (ditooimt  on  3,000  galloDB  or  less,  20  per  cent  if  bills 
are  paid  by  the  10th;  effective  October  31,  1011);  3,000  to  5,000  gallons, 
33i  per  cent  on  3,000  gallons,  and  10  per  cent  on  remainder;  6,000  to 
lOyOOiO  gallons,  33^  per  cent  on  the  first  3,0.00  ffallons,  and  7i  per  cent  on  the 
remainder.  On  more  than  10,000  gallons  the  discount  is  33^  per  cent  on  the 
first  3,000  gallons  and  5  per  cent  on  the  remainder. 

Consumers  using  50,000  gallons  or  more  per  month  are  classed  as  whole- 
sale. 

Wholesale  Rates. 

60,000  to  75,000  gallons,  per  1,000  gallons $3.00 

75,000  to  150,000  gallons,  per  1,000  gallons 2.50 

150,000  to  300,000  gallons,  per  1,000  gallons   2.00 

300,000  to  460,000  gallons,  per  1,000  gallons  1.50 

Over  450,000  gallons,  per  1,000  gallons   1.00 

For  monthly  consumption  of  less  than  150,000  gallons,  discount  10  per 
cent  if  paid  by  the  10th  of  the  month. 

For  monthly  consumption  of  150,000  gallons  and  oyer,  the  discount  is  50 
per  cent. 

Lawn  Rates, 
Per    1,000  gallons    $4.00 

Discount,  50  per  cent  if  paid  by  the  10th. 

Rates  far  Sewer  Service, 

Residence,  1  to  3  rooms,  per  month   $3.00 

4  to  6  rooms,  per  month   4.00 

7  to  0  rooms,  per  month   5.00 

Bakeries,  per  month 5.00 

Barber  shops,  per  month 10.00 

Billiard  rooms^  per  month  5.00 

Boarding  houses,  per  month   10.00 

Breweries,  per  month 15.00 

Butcher  shops,  per  month   5.00 

Candy  factories,  per  month   5.00 

Cigar  factories,  per  month  5.00 

Club  rooms,  per  month 5.00 

Confectioners,  per  month 5.00 

Saloons,  per  month 10.00 

Halls,  per  month   5.00 

loe-cream  parlors,  per  month  5.00 

Assay  offices,  per  month    5.00 

Liyery  stables,  per  month 10.00 

Offices,  per  month 2.00 

Photograph  galleries,  per  month 5.00 

Restaurants,  per  month 10.00 

Soap  factories,  per  month 10.00 

Stores,  per  month 5.00 

Laundries,  per  month   10.00 

Monthly  Bills  in  Evidence. 
.  The  monthly  bills  as  rendered  by  respondent  and  put  in  evi- 
dence by  the  complainants  in  this  proceeding,  covering  domestic 
and  business  sewer  and  water  service,  are  made  clear  by  the  table 
below.  (The  table  is  not  material  to  the  determination  of  the 
case,  and  is  therefore  omitted.) 

The  gross  revenues,  operating  expenses,  and  net  earnings  for 
the  six-year  period  ending  June  30,  1915,  separately  shown  for 
each  year,  and  the  average  for  said  period,  are  disclosed  by  the 
following  table: 
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TABLE  a 


mb 

im 

1912 

1918 

1914 

Averac* 
1915           for 
t  period 

1 

OperatlnR  reveDueB... 

Operating  e  x  p  e  n  se  b 

and  taxes 

$88,484.74 
47,782.00 

$88,196.68 
48.657.80 

$94,991.68 
88.128.16 

$88,801.74 
42,577.02 

$61,000.25 
83.321.88 

$62.094.9»'  $78,845.00 
82.072.44    40.394.90 

Ket  eamlDgB 

$85,762.74 

$89,688.88 

$56,868,521  840.724.72 

$27,ff78J{7 

$90,022.54-  $38,450.10 

Annual  Consumption  and  Cost  Thereof  per  1,000  Gallons. 


Total  amouDt  of  water 
Bold  (gallons) 

Average  operating  ex- 
penses and  taxes  per 
1.000  gallons 


97.859.942 


60  cents 


106.805475 


86  cents 


94.780.442 


48  cents 


56,352.419  62.612.028  81.482.000 


50  cents 


62  cents 


49.5  eta. 


The  table  below  covers  the  number  of  oonsumers  in  each  class, 
and  in  classified  detail  the  consumption  and  charges  for  the 
month  of  June,  1915: 

TABLE  D. 
Water  Department. 


Oonmnnen 

2 

Con- 
sumption 
(gallons) 

Average 
consump- 
tion per 
customer 

Monthly 
earnings 

Average 
monthly 
charge 
per  cus- 
tomer 

Average 
charge 
per  1.000 
gallons 

Without  sewer 

829 
72 

124.600 
48,884 

878 
672 

$  782.60 
»2.ft5 

$2.88 
4.07 

•6.28 

With  sewer 

6.05 

Total  residence 

401 
85 

172.984 
96.875 

432    il.075.47 
1.140    t   198.75 

$2.68 
$2.28 

$6.20 

Lawn  SerTice 

92.00 

Oonimerclal  Service 

40 
61 

446.420 
125.416 

1.110 
2,066 

1   285.20 
677.18 

$6.68 
10.94 

Without  sewer 

$5.71 

With  sewer 

5.40 

Total  commercial 

101 
9 

171,885 
4.588.862 

1.701 

1042.88 
82.657.67 

$9.88 

$5.58 

Industrial  Serrice— 

Industrials 

.586 

^tal  water  service 

511 

4.975.546 

$4,869.27 

$0.98 

Sewer  Department. 


Conanmers 

Number 
of 

Monthly 
earnings 

Averace 

monthly 

charge  per 

customer 

Residence 

.       72 

61 

4 

$194.20 

486.65 

87.00 

$2  80 

Oommercial 

7.1$ 

Wholesale 

Total  sewer  service 

187 

$717.85 

$5.24 

Recapitulation  of  Revenues. 
Total  revenue  for  June,  1915,  from  both  water  and  sewer  depart- 
ments      $5,587.12 
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The  physical  yalue  of  the  property  of  the  water  and  sewer  de- 
partments, as  appraised  by  the  complainant  and  respondent,  ia 
shown  comparatively  by  the  table  below: 


TABLE  E. 


By  Complainants. 

By  Respondents. 

Ooldfield  Consolidated 
Water  Company. 

Repro- 
duction 
New  Value. 

Present 

Physical 

Value. 

Repro-            Present 
duction          Physical 
New  Value.        Value. 

Water  Department 

Sewer  Department  .... 

$273,443.73 
35,617.14 

$181,610.88 
30338.71 

$339,032.57 
69,073.66 

$240,887.00 
43,419.00 

Total  system  

$308,960.87 

$212^440.59 

$399,006.28 

1293,306.00 

Basic  Principles  of  Begviation. 

The  more  important  basic  principles,  applicable  under  the  law 
of  regulation,  are  made  clear  by  the  authorities  set  forth  below : 
What  the  company  is  entitled  to  demand,  in  order  that  it  may 
have  just  compensation,  is  a'  fair  return  upon  the  reasonable 
value  of  the  property  kt  the  time  it  is  being  used  for  the  public 
service.  (Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct  Rep.  418 ;  San  Diego  Land  &  Town  Co.  v.  National  City, 
174  TJ.  S.  739,  48  L.  ed.  1154,  19  Sup.  Ot.  Eep.  804;  San  Diego 
Land  &  Town  Co.  v.  Jasper,  189  tJ.  S.  439,  47  L.  ed.  892,  23 
Sup.  Ct.  Rep.  571 ;  Willcox  v.  Consolidated  Gas  Co.  212  U.  S. 
19,  53  L.  ed,  382,  48  L.R.A.(N,S.)  1134,  29  Sup.  Ct.  Rep.  192, 
15  Ann.  Cas.  1034.) 

What  the  public  has  a  right  to  demand  is  that  no  more  shall  be 
exacted  than  the  sei-vices  rendered  are  reasonably  worth.  The 
public  cannot  be  subjected  to  unreasonable  rates  in  order  simply 
that  the  stockholders  may  earn  dividends.  (Covington  &  L. 
Tump.  Road  Co.  v.  Sandford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198 ;  Smyth  v,  Ames,  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Rep.  418 ;  San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804;  Min- 
neapolis &  St.  L.  R.  Co.  V.  Minnesota,  186  U.  S.  257,  46  L.  ed. 
1151,  22  Sup.  Ct.  Rep.  900;  Interstate  Commerce  Commission 
V.  Louisville  &  N.  R  Co.  118  Fed.  613 ;  Kennebec  Water  Dist.  v. 
WaterviUe,  97  Me.  187,  60  L.R.A.  856,  54  AtL  6;  Brunswick  & 
T.  Water  Dist.  v.  Maine  Water  Co.  99  Me.  371,  59  Atl.  537.) 
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Valuation. 

The  aggregate  value  of  bonds  and  issued  capital  stock  of  the 
company  at  the  present  market  price  is  not  a  reliable  index  of  the 
value  of  the  plant,  because  such  prices  often  rise  and  fall  from 
the  operation  of  causes  which  have  little  or  nothing  to  do  with 
the  intrinsic  value  of  the  property ;  and  the  bonded  or  other  in- 
debtedness of  the  company  may  exceed  the  actual  value  of  the 
property.  .  .  .  The  value  to  be  ascertained  is  the  value  at  the 
time  of  the  inquiry.  Only  that  property  is  to  be  considered 
which  was  then  used  or  useful  in  supplying  San  Francisco  with 
water.  .  .  .  And  this  was  to  be  determined  in  part  by  con- 
sidering the  depreciation  suffered  by  that  portion  of  the  plant 
which  is  worn  by  use  or  action  of  the  elements,  or  shorn  of  its 
value  by  newer,  (dieaper,'  and  more  efficient  appliances  and  ma- 
chinery. ...  In  San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804,  it  is 
said  that  a  fair  return  to  which  the  owner  of  such  property  is 
entitled  cazmot  always  be  based  upon  the  total  amount  invested, 
because  some  portion  of  that  which  is  required  by  the  investment 
may  be  neither  necessary  nor  presently  useful  for  the  public  serv- 
ice. But  the  fair  return  is  to  be  based  upon  the  fair  present 
value  of  that  which  is  used  for  public  benefit,  having  due  regard 
always  to  the  reasonable  value.  (Judge  Farrington  in  Spring 
Valley  Water  Case,  192  Fed.  137.) 

The  cost  of  reproduction  is  not  a  fair  measure  of  value  unless 
a  proper  allowance  is  made  for  depreciation,  because  all  con- 
structive portions  of  the  plant  are  subject  to  deterioration  and 
to  be  worn  out  or  consumed  by  use.  (Knoxville  v.  Knoxville 
Water  Co.  212  TJ.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct  Rep.  148; 
Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  352, 
57  L.  ed.  1511,  48  L.R.A.(KS.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A^  18.) 

Original  cost  is  not  a  fair  criterion  of  present  value,  because 
the  plant  may  have  cost  too  much,  or  it  may  be  of  unnecessary 
dimensions.  (Willcox  v.  Consolidated  Gas  Co.  212  U.  S.  19,  53 
L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192.) 

If  a  plant  is  built,  as  probably  this  was,  for  a  larger  area  than 

it  finds  itself  able  to  supply,  or  apart  from  that,  if  it  does  not 
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li&ve  the  customers  contemplAted,  neither  justice  nor  the  Con- 
stitution  requires  that,  say,  two  thirds  of  the  oofltemplated  num- 
ber should  pay  a  full  return.  (San  Diego  Land  &  Town.  Co. 
▼.  Jasper,  189  U.  S,  439,  47  L.  ed.  892,  23  Sup.  Ct.  Rep.  571.) 

Suppose  that  a  500*h.p.  engine  was  used  for  pumping  when  a 
100-h.pw  engine  would  do  as  well.  As  property  to  be  fairly 
valued,  the  larger  engine  might  be  more  valuable  than  the  smaller 
one,  and  it  could  not  be  said  that  it  would  be  reasonable  to  com- 
pel the  public  to  pay  rates  based  upon  the  value  of  the  uxmeces- 
sarily  expensive  engine.  (Brunswick  &  T.  Water  Dist  v.  Maine 
Water  Co.  99  Me.  871,  69  AtL  687.) 

If  a  railroad  is  built  into  a  new  and  sparsely  settled  territory 
with  a  view  of  serving  a  larger  future  population  and  develop- 
ing business,  the  Constitution  does  not  require  the  few  people 
and  the  small  business  of  the  present  time  to  pay  rates  which 
would  yield  an  income  equal  to  the  full  return  to  be  gathered 
when  the  country  is  populated  and  business  developed  to  the 
full  capacity  of  the  road.  (Southern  P.  Co.  v.  Bartine,  170 
Fed.  726.) 

It  is  clear  that  in  ascertaining  the  present  value  we  are  not 
limited  to  the  consideration  of  the  amount  of  the  actual  invest- 
ment If  that  has  been  reckless  or  improvident,  losses  may  be 
sustained  which  the  community  does  not  underwrite.  As  the  com- 
pany may  not  be  protected  in  its  actual  investment,  if  the  value 
of  its  property  be  plainly  less,  so  the  making  of  a  just  return 
for  the  use  of  the  property  involves  the  recognition  of  its  fair 
value  if  it  be  more  than  it  cost.  The  property  is  held  in  private 
ownership,  and  it  is  that  property,  and  not  the  original  cost  of  it, 
of  which  the  owner  may  not  be  deprived  without  due  process  of 
law.  But  still  it  is  property  employed  in  a  public  calling,  sub- 
ject to  governmental  regulation;  and,  while  uTider  the  guise  of 
such  regulation  it  may  not  be  confiscated,  it  is  equally  true  that 
there  is  attached  to  its  use  the  condition  that  charges  to  the  pub- 
lic shall  not  be  unreasonable.  And  where  the  inquiry  is  as  to 
the  fair  value  of  the  property,  in  order  to  determine  the  reason- 
ableness of  the  return  allowed  by  the  rate-making  power,  it  is  not 
admissible  to  attribute  to  the  property  owned  by  the  carriers  a 
speculative  incremeiKl  ol  value,  over  the  amount  invested  in  it 
and  beyond  the  value  of  similar  property  owned  by  others,  solely 
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bj  reaflon  of  the  fact  that  it  is  used  in  the  public  service.  That 
would  be  to  disregard  the  essential  conditions  of  the  public  use, 
and  to  make  the  public  use  destructive  of  the  public  right.  •  .  . 
The  realization  of  the  benefits  of  property  must  always  depend 
in  large  degree  on  the  ability  and  sagacity  of  those  who  employ 
it;  but  the  appraisement  is  of  an  instrument  of  public  service,  as 
property,  not  the  skill  of  the  users.  And  when  particular  physi- 
cal items  are  estimated  as  worth  so  much  new,  if  in  fact  they  be 
depreciated,  this  amount  should  be  found  and  allowed  fc»r.  If 
this  is  not  done,  the  physical  valuation  is  manifestly  incomplete. 
And  it  must  be  regarded  as  incomplete  in  this  case  (Knoxville 
v.  Knoxville  Water  Co.  and  Minnesota  Rate  Cases,  supra). 

In  Re  Reasonableness  of  Operating  Expenses. 

Of  what  do  these  operating  expenses  consist  ?  Surely  before 
the  courts  are  called  upon  to  adjudge  an  act  of  the  legislature  fix- 
ing the  maximum  passenger  rates  for  railroad  companies  to  be 
unconstitutional,  on  the  ground  that  its  enforcement  would  pre- 
vent the  stockholders  from  receiving  any  dividends  on  their  in- 
vestment, or  the  bondholders  any  interest  on  their  loans,  they 
should  be  fully  advised  as  to  what  is  done  with  the  receipts  and 
earnings  of  the  company.  .  .  .  While  the  protection  of  vested 
rights  of  property  is  a  supreme  duty  of  th?  pourts,  it  has  not 
come  to  this,  that  the  legislative  power  rests  subservient  to  the 
discretion  of  any  railroad  corporation  which,  may,  by  unreason- 
able expenditures,  or  in  some  other  improper  way,  transfer  its 
earnings  into  what  it  is  pleased  to  call  operating  expenses.  (Chi- 
cago &  G.  T.  E.  Co,  V.  Wellman,  143  TJ.  S.  345,  36  L.  ed.  179, 
12  Sup.  Ct,  Rep.  400  J  Woodside  v.  Tonopah  &  G.  R.  Co.  184 
Fed.  358.) 

Each  Class  of  Traffic  Must  Bear  Its  Full  Share  of  AU  Costs. 

Where  the  state  has  attempted  to  fix  a  rate  for  the  transporta- 
tion of  a  commodity  under  which,  taking  the  results  of  the  busi- 
ness to  which  the  rate  is  applied,  the  carrier  is  compelled  to  trana- 
port  the  commodity  for  less  than  cost  or  without  substantial  com- 
pensation in  addition  to  cost,  ...  all  the  outlays  which  per- 
tain to  it  must  be  considered.  We  find  w  bwis  for  distinguish- 
ing in  this  respeot  between  so-called  ^Wt  of  pocket  costs"  or 
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''actual"  erpenses,  and  other  outlays  which  are  none  the  less 
actually  made  because  thcfy  are  applicable  to  all  traffic,  instead 
of  being  exclusively  incurred  in  the  traffic  in  question.  Illustra- 
tions are  found  in  outlays  for  maintenance  of  way  and  struc- 
tures, general  expenses,  and  taxes.  It  is  not  a  sufficient  reason 
for  excluding  such,  or  other  expenses,  to  say  that  they  would 
still  have  been  incurred  had  the  particular  commodity  not  been 
transported;  the  common  carrier  is  under  a  duty  to  carry,  and 
the  expenses  of  its  business  at  a  particular  time  are  attributable 
to  what  it  does  carry.  The  state  cannot  estimate  the  cost  of 
carrying  coal  by  throwing  the  expense  incident  to  the  mainte- 
nance of  the  roadbed,  and  the  general  expenses,  upon  the  car- 
riage of  wheat;  or  the  cost  of  carrying  wheat  by  throwing  the 
burden  of  the  upkeep  of  the  property  upon  coal  and  other  com- 
modities. This,  of  course,  does  not  mean  that  all  commodities 
are  to  be  treated  as  carried  at  the  same  rate  of  ^cpense.  The  out- 
lays that  exclusively  pertain  to  a  given  class  of  traffic  must  be 
assigned  to  that  class,  and  other  expenses  must  be  fairly  appor- 
tioned. It  may  be  difficult  to  make  such  an  apportionment,  but, 
when  conclusions  are  based  on  costs,  the  entire  costs  must  be 
taken  into  account.  (Northern  P.  R.  Co.  v.  North  Dakota,  236 
U.  S.  696,  59  L.  ed.  742,  L.R.A.— ,  — ,  P.U.R.19160,  277,  35 
Sup.  Ot.  Rep.  429,  Ann.  Cas.  1916 A,  L) 

In  Re  Increase  in  Volume  of  Business  by  a  Reduction  in  Rates. 

Must  it  be  declared,  as  a  matter  of  law,  that  the  reduction  of 
rates  necessarily  diminishes  income!  May  it  not  be  possible — 
indeed,  does  not  all  experience  suggest  the  probability — ^that  a 
reduction  of  rates  will  increase  the  amount  of  business,  and  there- 
fore the  earnings  t  At  any  rate,  must  the  court  assume  that  it 
has  no  such  effect;  and,  ignoring  all  other  considerations,  hold, 
as  matter  of  law,  that  a  reduction  of  rates  necessarily  diminishes 
the  earnings?  (Chicago  &  Q.  T.  R.  Co.  v.  Wellman,  143  U,  S. 
343,  86  L.  ed.  179,  12  Sup.  Ct.  Rep.  400.) 

And,  again,  increased  consumption  at  a  lower  rate  might  re- 
sult in  increased  earnings,  as  the  cost  of  furnishing  gas  would 
not  increase  in  proportion  to  the  increased  amount  of  gas  fur- 
nished. .  •  .  The  elevated  railroads  of  New  York  when  first 
built  oliftrged  10  cents  for  each  passenger,  but  when  the  rate  was 
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reduced  to  6  cents  it  is  common  knowledge  that  their  receipts  were 
not  cut  in  two,  but  that  from  increased  patronage  the  earnings  in- 
creased from  year  to  year,  and  soon  surpassed  the  highest  sum 
ever  received  under,  the  10-cent  rate.  (Willoox  v.  Consolidated 
Gas  Co.  212  U.  S.  51,  53  L.  ed.  399,  48  L.R.A.(N.S.)  1134,  29 
Sup.  Ct  Rep.  192,  15  Ann.  Cas.  1034.) 

Consideration  of  the  Issues, 

[1]  The  main  question  to  be  determined  is:  Are  respond- 
ent's  rates  unjust,  unreasonable,  and  discriminatory  i  As  shown 
herein,  the  average  net  charge  per  1,000  gallons  for  domestic  and 
small  commercial  water  service  rendered  to  the  residents  of  Gold- 
field  is  $6.  The  effect  of  respondent's  rates  on  the  domestic  serv- 
ice shows  that  th$  consumption  of  water  in  Goldfield  is  restricted 
to  an  average  of  about  2  gallons  per  capita  per  day.  From  20 
to  25  gallons  of  water  per  capita  per  day  is  the  usual  amount  of 
water  used  for  domestic  purposes  where  the  rates  are  not  too 
high,  and  in  this  connection  sanitary  engineers  maintain  that 
not  less  than  10  gallons  of  water  per  capita  per  day  is  necessary 
for  domestic  purposes  and  ordinary  health  and  cleanliness.  The 
people  of  Goldfield  doubtless  would  be  glad  to  have  more  water 
for  use  in  their  homes,  but  the  rates  are  obviously  so  high  as  to 
be  restrictive,  and  naturally  the  use  is  confined  to  the  very  low 
minimum  noted  above. 

Considering  the  use  of  a  reasonable  amount  of  water  for  domes- 
tic and  commercial  purposes,  respondent's  rates  appear  to  be 
unreasonably  high. 

The  record  shows  that  a  rooming  and  boarding  house,  which 
on  the  average  takes  care  of  from  fifteen  to  sixteen  patrons,  has 
a  monthly  water  bill,  at  the  present  time,  of  approximately  $26 
— compared  with. which,  it  shows  that  during  1906  a  rooming 
and  boarding  house,  with  sixty-five  to  eighty  patrons  and  four 
employees,  had  secured  water  from  water  wagons  at  a  monthly 
charge  ranging  between  $24  and  $26.  Again  it  was  shown 
that  a  residence  consumer  having  one  bath,  toilet,  washbowl,  and 
kitchen  sink,  with  five  in  his  family,  paid  during  a  five-month 
period,  for  an  average  of  3,000  gallons  per  month,  an  average 
charges  of  $14.70  per  month,  and  also  a  charge  of  $8.75  per  month 
for  sewer  service,  making  the  average  monthly  bill  for  water  and 
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sewer  sendee  $18.45  ^coyering  said  period.  The  conaumption  in 
this  case^  considered  in  connection  with  the  maintenance  of  a 
modem  honse  or  cottage  and  a  family  of  five  members,  appears 
to  be  reasonable  and  necessary  from  the  standpoint  of  a  reason- 
ably adequate  suj^ly  for  domestic  and  sanitary  purposes. 

For  a  like  service  in  other  towns  where  the  water  is  furnished 
upon  a  metered  basis  and  carefully  conserved  in  order  to  keep 
the  monthly  bill  at  a  minimum,  the  consumption  ranges  from 
3,000  gallons  to  5,000  gallons  per  month.  It  is  possible,  there- 
fore, that  the  consumption  of  the  residence  consumer  noted 
above  might  not  show  a  heavy  increase  if  the  rates  were  reduced, 
but  the  objection  to  an  average  monthly  charge  of  $18.45  for  said 
services  is  that  only  a  very  few  of  respondent's  patrons  can  afford 
to  make  such  an  expenditure  for  ser\'ice. 

In  fact,  f roin  the  statement  furnished  for  the  month  of  June, 
1915,  we  find  that  respondent's  residence  consumers  use  an 
average  of  only  432  gallons  of  water  at  an  average  charge  of 
$2.68  per  month,  within  which  the  consumption  ranges  from 
approximately  150  gallons  to  3,000  gallons  of  water,  and  the 
monthly  charges  from  $1.60  to  $15.  Again  we  find  that  the 
business  or  commercial  consumption  ranges  from  500  gallons  to 
16,000  gallons,  and  the  monthly  charges  from  $3  to  $65. 

[2]  An  important  consideration  in  connection  with  the  rea- 
sonableness of  respondent's  water' rates  and  the  discrimination 
oomplained  of  is  as  to  whether  or  not  the  domestic  and  commer- 
cial services  are  not  being  required  to  carry  an  undue  -proportion 
of  the  burden  of  furnishing  respondent's  public  service  to  Gk>ld- 
field.  It  follows,  therefore,  that  an  analysis  of  the  discrimina- 
tory rate  applications  heretofore  noted  should  be  made  in  order 
to  ascertain  whether  or  not  the  charges  are  unduly  preferential. 
Respondent's  stateixuent  for  said  month  of  June,  1915,  shows  that 
there  were  sold  at  retail  rates  for  domestic  and  commercial  serv- 
ice 441,694  gallons  of  water;  and  at  wholesale  rates  for  indus- 
trial service  4,533,852  gallons,  or  a  total  of  4,975,546  gallons. 
The  earnings  from  the  retail  business  were  $2,211.60,  and  from 
the  wholesale  business  $2,657.67,  or  a  total  of  $4,869.27  for  said 
month.  From  this  it  is  noted  that  the  domestic  and  commer(^al 
oonstunptiwnx  amounted  to  8.9  per  cent,  and  the  earnings  to  46 
per  cent  of  the  total,  whereas  the  consumption  for  industrial 
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service  amounted  to  91.1  per  cent,  and  the  earnings  to  54  per  cent 
of  the  total.  Of  the  said  industrial  service,  the  aforesaid  large 
mining,  milling,  and  railroad  companies  of  Goldfield  consumed 
4,247,800  gallons,  which  was  charged  for  at  the  rate  of  50  cents 
per  1,000  gallons.  Eespondent's  metered  output  of  water,  sold 
for  the  year  ending  June  30,  1915,  was  52,612,028  gallons,  and 
the  operating  expenses  and  taxes  for  said  period  were  $32,072.44, 
from  which  it  is  noted  that  the  cost  of  producing  said  supply 
was  62  cents  per  1,000  gallons.  Thus,  it  is  seen  that  the  cost  of 
supplying  water  for  industrial  purposes  is  24  per  cent  in  excess 
of  the  revenue  received  from  that  portion  sold  to  said  lai^  min- 
ing, milling,  and  railroad  consumers. 

Respondent  justified  this  practice  of  charging  for  its  industrial 
service  by  the  statement  that  the  company  had  certain  fixed 
operating  expenses  constituting  a  substantial  portion  of  the  total 
expenses,  and  that  this  increased  volume  of  business,  even  though 
sold  for  less  than  the  apparent  cost  to  the  company,  resulted  in 
bringing  up  the  earnings  to  such  a  point  that  it  more  than  met 
the  "out  of  pocket"  costs  and  went  a  long  way  towards  meeting 
said  fixed  expenses,  and  thus  increased  the  profits.  It  was  fur- 
ther justified  on  the  ground  that  said  mining  and  railroad  enter- 
prises have  certain  water  supplies  of  their  own  at  and  tributary 
to  Goldfield,  and  that,  if  a  greater  charge  was  imposed  for  the 
service,  they  might  undertake  to  supply  themselves,  in  which 
event  respondent  would  lose  the  business.  Pressed  for  an  answer 
as  to  what  would  constitute  a  fairly  compensatory  rate  for  said 
industrial  class  of  business,  assuming  there  was  large  additional 
mining  and  industrial  development  in  Goldfield  and  the  company 
was  called  upon  to  furnish  a  greatly  increased  supply  for  indus- 
trial service,  Mr.  Charles  G.  Patrick,  respondent's  general  mana- 
ger, testified  that  the  rate  should  be  fixed  at  75  cents  per  1,000 
gallons  (p.  238,  record).  In  this  connection  it  is  noted  in  pass- 
ing that  the  water  company  of  Tonopah  for  the  fiscal  year  end- 
ing June  30,  1915,  produced  its  metered  output  of  104,502,480 
gallons  of  water  at  an  average  cost  for  operating  expenses  and 
taxes  of  50  cents  per  1,000  gallons,  whereas,  notwithstanding 
that  there  are  independent  sources  of  water  supply  in  the  mines 
available  for  pumping,  its  charges  for  the  class  of  industrial  serv- 
ice here  imder  consideration  are  $1.50  per  1,000  gallons  for  min- 
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ing,  75  cents  per  1,000  galloBs  for  milKng  puipoees,  and  75 
cents  per  1,000  gallons  for  water  services  to  the  Tonopah  &  Gold- 
field  Bailroad. 

In  consideration  of  the  valne  of  respondent's  industrial  serv- 
ice, the  ratio  of  cost  to  revenue  in  furnishing  it  compared  with 
the  ratio  covering  other  branches  of  the  business,  and  the  testi- 
mony of  respondent  a^  to  what  would  be  a  just  and  compensatory 
rate,  the  evidence  is  persuasive  that  the  rate  should  be  substan- 
tially increased. 

[8]  With  reference  to  the  disparity  in  the  water  rates  granted 
by  respondent  for  county,  municipal,  charitable,  and  large  hotel 
service,  the  volume  of  business  in  each  case  seems  to  be  sufficient 
to  justify  the  rates  given. 

[4]  Considering  the  services  rendered  by  respondent's  sewer 
department,  the  question  to  be  determined  is  whether  or  not  the 
charges  complained  of,  and  which  are  imposed  against  the  rela- 
tively small  number  of  consumers  who  avail  themselves  of  re- 
spondent's sewer  service,  at  the  present  time  are  just,  reasonable, 
and  nondiscriminatory.  The  rate  schedule  covering  the  service 
of  this  department  is  based  largely  upon  boom  conditions  of  the 
past  when  practically  everything  in  the  district  was  upon  a  much 
higher  cost  basis,  and,  in  this  connection,  it  may  also  be  stated 
that  the  same  reasoning  is  applicable  to  respondent's  present  rate 
schedule  covering  the  domestic  and  commercial  service  from  the 
water  department.  The  record  shows  that  the  net  monthly 
charges  for  domestic  sewer  service  range  from  $2.25  to  $3.75  per 
connection  or  an  average  of  $2.80,  and  for  commercial  service 
from  $3  to  $10  per  connection  or  an  average  of  $7.16  per  month. 

The  sewer  plant  has  a  capacity  capable  of  serving  four  or  five 
time&  the  number  of  customers  that  respondent  now  has.  Of  the 
502  commercial  and  residence  water  customers,  reported  for  the 
month  of  June,  1915,  only  137  patrons  or  264  per  cent  have 
availed  themselves  of  sewer  service  from  respondent's  system.  In 
this  connection  it  should  be  noted  that,  in  addition  to  the  monthly 
rental  for  sewer  service,  there  is  the  added  cost,  at  the  rate  of 
$6  per  1,000  gallons  for  the  water  necessary  to  operate  same, 
from  which  it  follows  that,  if  the  water  rates  are  unreasonably 
high,  the  effect  must  necessarily  be  to  prevent  the  securing  of  a 
tiormal  amount  of  business  for  the  sewer  department*     The  repro- 
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duction  cost  (new)  of  the  property  is  estimated  by  respondent 
at  $59,000,  speaking  in  round  numbers,  and  by  complaiz&ant  at 
$35,000.  Considered  from  the  standpoint  of  use,  obviously  only 
a  relatively  small  portion  of  the  sewer  plant  value  is  beneficially 
used  by  the  public  at  Ooldfield  at  the  present  time.  Respondent 
has  187  sewer  customers  out  of  a  total  of  511  water  customerB^ 
from  which  it  is  to  be  observed  that  there  is  a  wide  field  within 
which  the  sewer  patronage  may  be  increased. 

The  gross  revenue  from  the  sewer  department  on  the  basis  of 
present  business  is  about  $8,500  per  annum,  of  which  approxi- 
mately 50  per  cent  or  $4,250,  based  upon  the  ratio  of  the  opera^ 
ing  expenses  and  taxes  to  the  gross  earnings  for  the  system  as  a 
whole,  may  be  treated  as  net  earnings.  When  considered  in 
connection  with  the  value  of  the  service  and  the  value  of  that 
portion  of  the  sewer  property  which  is  used  in  rendering  the 
service  at  Goldfield,  we  are  of  the  opinion  that  the  charges  are 
excessive,  unjust,  and  unreasonable. 

It  is  of  record  that  in  certain  cases  there  is  a  wide  variation 
in  the  charges  made  for  substantially  similar  service  to  certain 
commercial  sewer  patrons  at  Gt)ldfield.  This  discrimination  was 
not  justified  by  respondent,  nor  is  the  Commission  able  to  find 
any  justification  therefor  and  it  must  therefore  be  held  to  be 
undua 

After  careful  consideration  of  all  the  testimony  of  record  in 
this  ease  we  are  of  the  opinion  that  the  rates  for  the  future  should 
not  exceed  those  set  forth  in  the  table  below : 

TABLE  F. 

Water  Service. 

For  residence  service    Not  to  exceed  $3.00  per  1,000  gallons 

For  public  school,  service Not  to  exceed    3/)0  per  1,000  gallons 

For  commercial  and  small  industrial 

service Not  to  exceed    3*00  per  1,000  gallons 

For  large  industrial  service  (in  excess 

of  60,000  gallons  use)    Not  to  exceed     1.00  per  1,000  gallons 

Minimum  Monthly  Charges. 

Commercial    service ,. $3.00  per  month 

Residence  service  (with   sewer)     2.50  per  month 

Residence  service  (without  sewer)    2.00  per  month 

Sewer  Servioe, 

Residenoe  service  (comprising  servioe  to  bath, 

toilet,  wariistand,  and  kitchen  facilities)  Not  to  exceed  $2.00  per  month 

Commercial  servioe,  per  connection  Not  to  exceed    5.00  per  month 
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[5,6]  In  eonneetioB  with  the  oonolusioiu  reached  herein,  we 
are  of  the  opinion  that  the  rates  suggested  above  should  be  treated 
as  mazimum,  and  that  within  the  margin  thereof  respondent 
should  he  authorized  to  establish  and  file  with  the  Commission, 
as  a  part  of  its  rate  schedule,  a  reasonable  classification  of  its 
service  and  charges  based  upon  the  volume  or  character  of  the 
service  furnished;  and  to  establish  and  file,  as  a  part  of  said 
schedule,  reasonable  percentage  discounts  for  the  purpose  of 
enforcing  prompt  payment  of  all  monthly  bills  on  or  before  the 
10th  day  of  each  month;  provided,  however,  that  said  classifi- 
cation and  charges  shall  be  uniform  for  services  rendered  under 
substantially  similar  circumstances  and  conditions. 

In  the  event  of  questions  arising  affecting  the  establishment 
of  said  classification  of  service  and  charges  within  said  maxi- 
mum rates,  and  about  which  there  may  be  inability  or  difficulty 
in  reaching  a  satisfactory  solution,  the  matter  may  be  submitted 
to  the  Commission  for  consideration  and  acticm. 

Bartine,  Chief  Commissioner,  concurring: 

I  concur  in  the  order  to  be  made  in  this  case,  but  I  cannot 
agree  with  all  the  reasoning  of  my  associate  who  wrote  the  pri- 
mary opinion.  Especially  am  I  unable  to  accept  as  sound  and 
applicable  that  portion  of  the  opinion  which  deals  with  the  law 
which,  it  is  assumed,  is  controlling  in  the  case  now  under  con- 
sideration. 

A  number  of  quotations  are  given  from  decisions  in  which  it 
was  held  that  a  public  utility  was  not  entitled  to  make  charges 
which  would  result  in  a  fair  return  upon  an  oversize  plant 
That  principle  is  a  sound  one  and  doubtless  was  correctly  applied 
in  the  cases  with  which  the  courts  were  dealing.  But,  in  my 
view,  it  is  not  applicable  in  this  one.  The  respondent  company 
began  operations  in  the  year  1907,  when  the  Qoldfield  mining 
district  was  at  the  zenith  of  its  prosperity.  .  It  contained,  prob- 
ably, 15,000  people,  and,  possibly,  20,000.  If  the  respondent 
company  was  to  f umish  water  for  such  a  community,  obviously 
it  was  necessary  for  it  to  have  a  plant  adequate  for  the  purpose. 
Had  it  failed  to  do  so,  it  would  ha^e  been  made  the  subject  of 
a  great  deal  of  complaint,  and  it  would  have  been,  the  duty  of  this 
Commission  to  order  enlargements  and  extensions  sufficient  to 
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furnish  the  people  with  necessary  and  proper  seirioe.  It  is  a 
well-known  fact  that  conditions  in  mining  camps  fluctuate  greatly, 
and  the  question  of  oversize  cannot  be  determined  by  ironclad 
rules.  I  fully  agree  that  no  utility  should  be  peifmitted  to  charge 
rates  which  would  compel  a  small  community  to  furnish  a  fair 
return  upon  a  plant  which  is  greatly  in  excess  of  reasonable 
requirements.  But  it  does  not  seem  to  me  that  this  condition 
has  yet  been  reached  in  Goldfield.  While  the  population  of  the 
town  is  now  much  smaller  than  it  was  a  few  years  since,  the 
fact  is  well  known  that  important  mining  developments  are  in 
progress  which  may,  and  it  is  to  be  hoped  will,  lead  to  the  dis- 
covery of  new  ore  bodies  of  great  extent  and  value*  Should  this 
come  to  pass,  it  could  not  be  said  in  fairness  that  the  plant  of  the 
respondent  company  was  any  too  large. 

The  primary  opinion  lays  stress  upon  the  fact  that  the  rates 
charged  to  the  very  large  consumers  are  low  by  comparison  with 
those  charged  to  the  smaller  ones,  and  taking  the  rates  as  they 
stand,  prima  facie,  there  appears  to  be  ground  for  criticism  on 
this  score.  But  the  evidence  shows  with  reasonable  certainty 
that  these  low  rates  to  the  large  consumers  have  been  forced  by 
circumstances  and  conditions  beyond  the  control  of  the  respond- 
ent company.  It  has  been  decided  so  frequently  that  it  may  be 
considered  settled  law,  that  a  common  carrier  may  reduce  its 
rates  to  a  point  below  what  would  be  just  and  reasonable  in  order 
to  meet  competition  or  special  traffic  conditions,  thereby  securing 
business  otherwise  unattainable.  In  his  opinion  the  First  Asso- 
ciate Commissioner  invokes  the  authority  of  the  Supreme  Court 
of  the  United  States,  236  TJ.  S.  696,  59  L.  ed.  742,  L.K.A.— ,  — , 
P.U.R1915C,  277,  35  Sup.  Ct.  Eep.  429,  Ann.  Cas.  1916A,  1, 
in  what  is  known  as  the  North  Dakota  Coal  Cafe,  in  support  of 
the  view  that  the  respondent  company  herein  has  no  lawful  right 
to  make  a  50-cent  rate  to  the  large  consumer  because  such  rate 
would  not  devolve  upon  those  patrons  of  the  company  their  just 
proportion  of  the  total  expense  of  operating  the  plant.  In  this,  I 
think,  my  associate  overlooks  the  distinction  between  a  case  in 
which  a  company  voluntarily  puts  down  the  rate  in  order  to 
seciire  business  that  it  could  not  otherwise  obtain,  and  one  in 

which  the  regulating  power  of  a  state  or  nation  attempts  to  com- 
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pel  the  company  to  do  so.  To  my  mind  the  distinotion  is  per- 
fectly clear  and  altogether  sound. 

The  cases  holding  that  the  common  carrier  may  lower  its  rates 
in  order  to  meet  competition,  etc,  are  based  squarely  upon  the 
ground  that  to  secure  such  business  is  an  advantage  to  the  com- 
pany and  a  benefit  to  its  other  patrons.  The  utility  being  in 
existence,  with  a  fully  organized  working  force  and  certain  fixed 
charges  to  meet,  if  it  can  acquire  other  business  which  will  bring 
into  its  treasury  more  money  than  it  is  obliged  to  pay  out,  it  is 
clearly  benefited  by  doing  so,  and  it  results  to  the  advantage  of  its 
other  patrons.  Whether  this  reasoning  is  intrinsically  sour.d  it 
is  hardly  necessary  to  inquire.  The  principle  is  so  well  settled 
that  it  must  be  accepted  as  sound.  Applying  the  principle  to 
the  case  in  hand : 

Here  we  have  a  plant  ample  for  all  requirements  of  the  town 
of  Goldfield.  The  respondent  company  has  an  abundant  water 
supply.  Having  undertaken  to  furnish  the  people  of  Goldfield 
with  water,  it  is  bound  to  do  so,  and  it  would  be  so  bound  if 
these  large  consumers  were  not  upon  the  lists  of  its  patroUvS. 
Obviously,  under  the  circumstances,  the  extra  expense  to  the 
company  of  furnishing  these  large  consumers  with  water  must 
be  very  small ;  and  yet  a  glance  at  the  figures  will  show  that  the 
revenue  derived  from  this  portion  of  the  business  constitutes  a 
very  large  percentage  of  the  whole.  If  the  Commission  were 
to  make  an  arbitrary  order  to  the  effect  that  the  respondent  com- 
pany should  no  longer  furnish  water  to  the  larger  customers  at 
the  rate  of  50  cents  per  thousand  gallons,  and  these  larger  cus- 
tomers should  obtain  a  water  supply  from  other  quarters,  clearly 
it  would  at  least  furnish  an  excuse,  and  probably  some  justifica- 
tion, for  the  application  of  higher  rates  to  the  smaller  consumers. 

I  do  not  feel  that  this  feature  of  the  primary  opinion  is  of 
very  great  importance,  for  the  reason  that,  while  the  argument  is 
made  as  I  have  indicated,  the  order  has  not  been  based  upon 
the  principle  that  the  respondent  company  is  violating  the  rules 
of  equality  and  reasonableness  in  making  these  low  rates  to  the 
large  oonsxuners.  The  order  does  not  require  the  company  to 
advance  the  rates  to  the  large  consumers.  On  this  point  it  is 
merely  permissive,  allowing  the  advances,  but  not  to  exceed  the 
limit  of  $1  per  thousand  gallona.     In  other  words,  instead  of 
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fixing  a  minimum  to  be  charged  to  this  class  o£  patrons,  a  mazi- 
mmn  rate  is  named. 

I  concur  in  the  order  because  I  believe  that  the  sehedule,  as  a 
whole,  is  just  and  reasonable,  both  to  the  water  company  and  to 
the  community  served. 

Note.-— Pursuant  to  the  conclusions  of  the  opinion,  the  utility 
was  ordered  to  establish  and  publish,  effective  on  or  before  April  1, 
1915,  the  rates  set  out  in  table  F,  supra,  the  order  continuing:  ''It 
is  further  ordered  that  the  rates  above  prescribed  be  treated  as  maxi- 
mum, and  that  within  the  margin  thereof  respondent  shall  file  with 
the  Commission  as  a  part  of  its  rate  schedule  such  just,  reasonable, 
and  nondiscriminatory  classification  of  its  service  and  charges  as  will 
fairly  and  adequately  meet  the  local  conditions  at  Goldfield. 

"It  is  further  ordered  that  respondent  may  protect  itself  against 
nonpayment,  and  encourage  prompt  payment  of  monthly  bills  by 
filing  as  part  of  its  rate  schedule  provision  for  percentage  discounts, 
and  advance  payments  or  deposits  equivalent  to  the  amount  of  the 
estimated  monthly  bill.'* 
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EDWARD  P.  MUERAY,  President  Merchants'  Line, 

v. 
DELAWARE  &  HUDSON  COMPANY. 

[Case  No.  635S.] 

Service '^  Power  of  Cotn/mieaion'' Relocation  of  transfer  temthMa'^ 
Through  route. 

The  New  York  Commission  cannot  restrain  the  relocation  by  a 
railroad  of  a  terminal  for  the  transfer  of  frei^t  from  a  boat  line  with 
which  it  maintains  a  through  rate,  on  the  ground  of  additional  expense 
to  the  boat  line,  where  there  will  be  no  inconvenience  or  increased 
expense  to  shippers. 

(Ibvinb,  Commissioner,  concurs  in  result.) 

[April  S,  1010.] 

Complaint  of  Edward  F.  Murray,  as  president  of  the  Mer- 
chants' Line,  against  the  Delaware  &  Hudson  Company  protest- 
ing against  tariffs  and  supplements  changing  the  freight  transfer 
point  from  Green  Island  to  Albany ;  dismissed. 

P.U.R.1916D. 


MUmtAT  ▼.  DOBLAWARS  k  H.  CO.  439 

Appearanceet  Edward  F.  Murray  for  complainant  and  the 
Edward  G.  Murray  Lighterage  &  Transportation  Company; 
Frank  H.  Deal  for  the  village  of  Green  Island ;  L.  D.  C.  Wood- 
ward for  the  Ohamber  of  Commerce  of  Watervliet ;  Lewis  E.  Oarr 
and  John  E.  MacLean  for  the  Delaware  &  Hudson  Company. 

By  the  Commission :  This  is'  a  complaint  made  by  Edward 
F.  Murray  as  presidentof  the  Merchants'  Line,  Inc.,  against  the 
proposed  discontinuance  by  the  Delaware  &  Hudson  Company  of 
the  freight  transfer  facilities  at  the  Green  Island  dock  in  the 
village  of  Green  Island,  New  York,  of  which  the  railroad  com- 
pany has  given  notice  by  the  filing  of  certain  tariffs  and  tariff 
supplements  to  become  effective  January  1, 1916.  The  complaint 
alleges  that  the  evident  purpose  of  said  tariffs  and  supplements 
is  to  discontinue  the  freight  transfer  at  the  Green  Island  dock 
and  to  force  transfer  of  all  freight  between  the  Delaware  &  Hud- 
son Company  and  the  boat  lines  to  be  made  at  Albany,  which 
would  be  very  expensive  and  inconvenient  for  the  Merchants' 
Line,  Inc.,  and  its  patrons^  and  would  cause  unnecessary  delay  to 
property. 

At  substantially  the  same  time  as  this  complaint  was  filqd,  an- 
other complaint  was  filed  by  the  Edward  H.  Murray  Lighterage 
&  Transportation  Company  protesting  against  the  discontinuance 
of  the  terminal  at  Green  Island  for  the  transfer  of  freight  from 
boats  to  cars  and  vice  versa. 

In  due  course,  the  railroad  company  answered  the  complaint, 
alleging  that  prior  to  making  joint  rates  with  the  Merchants' 
Line,  Inc.,  its  president,  Mr.  Murray,  was  advised  that  the  Dela- 
ware &  Hudson  Company  proposed  to  discontinue  the  transfer 
of  freight  between  the  boat  lines  and  the  Delaware  &  Hudson 
Company  at  Green  Island,  and  explained  the  reasons  therefor. 
Notwithstanding  this,  the  complainant  desired  to  have  the  joint 
rates  established,  and  this  was  done.  The  answer  further  states 
that  one  of  the  reasons  for  discontinuing  this  Green  Island  trans- 
fer is  the  expense  involved  in  dredging  the  channel  to  reach  the 
doek,  and  for  making  repairs  to  the  dock.  It  also  states  that 
approximately  86  per  cent  of  the  trafiic  with  the  boat  lines  is 
interdianged  at  Albany  and  only  about  15  per  cent  at  Troy  or 
Green  Island,  and  that  there  are  ample  facilities  to  handle  the 
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business  at  Albany,  and  it  is  an  unnecessary  expense  to  operate 
two  transfer  points  so  near  together. 

The  Commission  held  two  hearings  in  this  matter, — one  on 
January  26,  1916,  and  the  other  on  March  1,  1916. 

The  terminal  at  Green  Island,  where  the  transfer  of  freight 
has  been  made  between  the  boats  and  cars,  has  existed  for  more 
than  fifty  years.  The  Merchants'  Line,  Inc.,  has  been  in  exist- 
ence about  eight  years,  and  until  1915  it  carried  only  coarse 
freight,  such  as  marble,  slate,  paper,  and  other  commodities  of 
that  character.  The  freight  which  the  complainant  carries  down 
the  river  is  mostly  marble,  slate,  paper,  and  freight  of  that  char- 
acter, and  the  freight  which  it  brings  up  the  river  is  clay,  rosin, 
brimstone,  and  commodities  of  that  sort.  The  practice  of  the 
complainant  is  to  load  the  lighter  freight  on  top  of  the  heavier 
freight,  the  heavier  freight  being  loaded  on  the  decks  of  the 
complainant's  boats  at  the  Green  Island  transfer,  after  which 
the  boats  go  to  Troy,  where  they  obtain  the  lighter  freight  and 
then  proceed  down  the  river.  The  complainant  rarely  ever  re- 
ceives a  full  boatload  from  any  one  consignor.  The  expense  of 
transferring  the  freight  between  the  boats  and  the  cars  is  borne 
by  th#  complainant.  The  complainant  loads  little  or  no  freight 
in  the  holds  of  the  boats,  because  this  makes  the  handling  too 
expensive.  It  is  convenient  and  inexpensive  now  for  the  com- 
plainant to  take  its  boats  back  and  forth  between  Green  Island 
and  Troy  for  the  purpose  of  loading  freight,  as  Green  Island  is 
just  across  the  river  from  Troy.  The  transfer  terminal  at  Al- 
bany is  about  8  miles  south  of  the  present  dock  at  Green  Island, 
so  that  if  the  complainant  should  pursue  its  present  practice  with 
regard  to  the  loading  of  freight,  it  would  be  obliged  to  take  its 
boats  to  Albany  to  obtain  the  heavier  freight  there,  and  then 
proceed  north  to  Troy  to  obtain  the  lighter  freight,  and  this 
would,  of  course,  increase  the  expense  by  reason  of  the  time 
occupied  in  going  back  and  forth  between  the  two  cities.  Some 
of  the  freight  which  the  complainant  loads  at  Troy  originates 
there,  and  some  of  it  is  brought  from  Green  Island  and  Waters 
vliet  by  trucks,  and  the  Delaware  &  Hudson  Company  does  not 
participate  in  that  movement.  The  railroad  company  does  not 
intend  to  change  the  present  division  of  through  rates  betwe^i  the 

parties  to  thia  proceeding,  which  now  applies  to  this  service,  in 
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the  event  that  the  propoeed  plan  of  transferring  freight  at  Albany 
instead  of  Green  Island  is  carried  into  effect. 

The  village  of  Green  Island  objects  to  the  proposed  arrange- 
ment for  transferring  freight  at  Albany  instead  of  Green  Island, 
an  the  assiunption  that  the  charges  to  shippers  at  Green  Island 
will  be  increased.  It  clearly  appears  in  the  record  that  the 
through  rates  to  shippers  at  Green  Island  will  not  be  increased  by 
having  the  transfer  made  at  Albany,  so  it  would  seem  that  no 
hardship  will  be  imposed  upon  them.  It  probably  may  be  as- 
sumed that  it  is  immaterial  to  them  whether  the  freight  is  trans- 
ferred at  Green  Island  or  Albany,  so  long  as  their  freight  rates  re- 
main the  same. 

In  August,  1915,  when  the  Merchants'  Line,  Inc.,  began  to 
carry  merchandise,  it  requested  the  Delaware  &  Hudson  Com- 
pany to  establish  joint  through  rates,  and  this  was  done.  The 
evidence  shows  that  the  dock  at  Green  Island  is  in  a  bad  state  of 
repair,  and  that  a  considerable  amount  of  money  would  be  re- 
quired to  put  it  in  proper  condition.  There  is  no  dispute  between 
the  parties  but  what  at  the  time  these  joint  rates  were  put  into 
effect,  Mr.  Murray  was  advised  by  the  representatives  of  the  rail- 
road company  that  it  was  proposed  to  abandcm  the  Green  Island 
dock  in  the  near  future,  and  that,  when  this  was  done,  the  trans- 
fer of  freight  between  boats  and  cars  would  be  made  at  Albany 
(minutes,  p.  4).  There  was  no  objection  on  the  part  of  the  com- 
plainant, because  it  expected  to  handle  its  freight  at  the  barge- 
canal  terminal,  in  Troy,  eventually,  which  would  be  just  as  con- 
venient for  it  as  Green  Island.  In  October,  1916,  the  railroad 
company  notified  the  complainant  that  the  transfer  of  freight  at 
Green  Island  would  be  discontinued  January  1,  1916,  and  there- 
after when  the  necessary  tariff  supplements  and  tariffs  were  filed 
to  accomplish  this  purpose,  such  action  on  the  part  of  the  rail- 
road company  was  followed  by  the  formal  complaint  which  is 
now  before  the  Commission* 

Some  of  the  matters  which  are  pertinent  to  this  case  were  de- 
termined by  this  Commission  some  years  ago  at  the  time  the  so- 
called  Murray's  Line  brought  a  proceeding  before  this  Commis- 
sion to  compel  the  Delaware  &  Hudson  Company  to  make  joint 
rates  with  it  This  case  is  reported  in  2  P.  S.  C.  R.  (2d  Dist. 
N.  Y.)  p.  127.     At  that  time  it  was  determined  by  the  Com* 
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mission  that  it  had  no  jurisdiction  over  boat  lines  handling 
freight  from  and  to  points  on  the  Hudson  river,  such  a  carrier 
not  being  one  of  those  covered  by  the  Public  Service  Comnussions 
law,  and  that  it  therefore  could  not  require  through  rates  to  be  es- 
tablishd  by  the  parties.  This  decision  as  to  the  jurisdiction  of 
the  Commission  over  boat  lines  applies  with  equal  force  to  the 
complainant  in  the  present  case.  There  is  no  question  of  rates 
involved  in  this  proceeding.  This  matter  is  not  one  where  ship- 
pers are  complaining  of  the  failure  of  the  respondent  to  provide 
proper  facilities,  or  that  it  is  subjecting  them  to  any  unreason- 
able prejudice  or  disadvantage  in  any  respect  whatsoever  within 
the  contemplation  of  §  32  of  the  Public  Service  Commissions 
law ;  the  complainant  has  not  contended  that  there  is  any  discrim- 
ination  against  it  such  as  is  prohibited  by  §  35  of  the  Public  Serv- 
ice Commissions  law,  and  even  if  such  contention  were  made,  it 
could  not  be  sustained  because  it  is  not  one  of  the  common  carri- 
ers, within  the  meaning  of  the  law,  which  is  entitled  to  relief  at 
the  hands  of  the  Commission  pursuant  to  the  provisions  of  that 
section.  The  judgment  of  the  Commission  is  not  invoked  with 
regard  to  the  question  of  the  facilities  at  the  Green  Island  dock 
with  respect  to  whether  or  not  the  same  are  adequate  and  reason- 
able for  the  handling  of  freight,  as  it  might  perhaps  be  if  the  pub- 
lic were  not  being  properly  served  at  this  point.  The  real  and 
practically  only  contention  which  is  made  by  the  complainant, 
and  the  reason  why  he  asks  the  Commission  to  require  the  con- 
tinuation of  the  transfer  facilities  at  the  Green  Island  dock,  is 
set  forth  concisely  in  the  record  at  p.  110,  as  follows:  "Why, 
that  is  the  contention  right  here,  Mr.  Commissioner,  that  we  ob- 
ject to  going  to  Albany.  While  our  customers  may  have  the  same 
rates,  it  will  be  a  source  of  very  great  additional  expense  to  ua  if 
we  are  obliged  to  send  our  boats  to  Albany  to  receive  and  deliver 
the  railroad  freight  there  and  then  come  back  to  Troy  to  load  or 
unload  the  merchandise.  That  is  the  contention  we  have.  We 
cannot  afford  it  It  means  an  expense  of  about  $22  additional  on 
each  boat,  besides  the  time." 

And  again  at  pp.  115  and  116,  as  follows:  "If  there  was  no 
terminal  or  transfer  facilities  at  Green  Island,  and  there  was  660 
carloads  of  freight  offered  that  could  be  more  conveniently  han- 
dled there  than  at  another  terminal,  I  believe  it  would  be  the  duty 
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of  the  CommiBsion  to  order  the  installation  of  a  terminal  with 
proper  handling  facilities  to  take  care  of  that  bnsinesB.  Kow,  that 
IB  the  fundamental  principle  of  onr  case,  that  if  their  own  tea- 
timony  showed  that  there  was  660  odd  cars  of  freight  handled 
there,  I  believe  it  is  the  power  and  duty  of  the  Commission  to 
compel  them  to  put  a  terminal  with  proper  facilities  there." 

The  question,  then,  for  the  determination  of  this  Commission 
in  this  present  matter  is  whether  or  not  it  can  restrain  a  railroad 
company  from  discontinuing  the  transfer  of  freight  between  boats 
and  cars  at  a  specific  point  when  it  desires  to  do  so,  and  to  con* 
duct  this  business  at  another  point  on  the  river  where  ample  fa- 
cilities are  provided  therefor,  and  where  it  appears  that  there  will 
be  no  increased  expense  or  inconvenience  caused  to  shippers  by  the 
change  in  the  existing  practice.  There  is  certainly  no  provision 
in  the  law  conferring  jurisdiction  on  this  Commission  which 
would  seem  to  prevent  this  action  on  the  part  of  the  railroad 
company,  provided  it  has  determined  to  do  this  for  the  better 
accommodation  of  the  public  as  well  as  the  more  convenient  hand* 
ling  of  its  business^  and  also  to  reduce  the  expense  of  operation, 
particularly  when  the  only  reason  given  for  invoking  the  aid  of 
the  Commission  by  the  complaining  carrier,  which  ia  not  subject 
to  its  jurisdiction,  is  that  auch  complainant  will  be  subjected  to 
increased  expense. in  the  conduct  of  ita  business  if  the  railroad 
should  establish  the  transfer  point  at  some  other  place  on  the 
river,  notwithstanding  that  such  additional  expense  would  be  oc- 
casioned entirely  by  the  method  which  is  employed  by  such  com- 
plaining carrier  in  handling  its  freight  at  different  points  on  the 
river.  Over  the  complainant's  business  and  the  method  by  which 
it  is  conducted,  so  far  as  this  present  case  is  concerned,  the  Com- 
mission has  no  control  whatsoever ;  but  even  if  it  had,  it  is-  not 
our  idea  that  the  law  of  regulation  as  now  administered  ever  con- 
templated that  one  carrier,  regardless  of  its  own  interests  as  well 
as  those  of  the  public,  should  be  compelled  to  so  conduct  its  busi- 
ness as  to  best  accommodate  the  business  of  a  competing  carrier, 
and  that  no  change  should  be  permitted  in  the  methods  of  oper- 
ation if  such  competing  carrier  objects,  even  though  the  shippers 
of  freight  and  the  public  in  general  are  in  no  way  discommoded 
or  subjected  to  an  unreasonable  expense  by  the  proposed  change. 
If  such  a  thing  wer^  possible^  it  is  needless  to  ^ny  that  endless  con- 
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fusion  would  result,  and  the  methods  adopted  by  a  carrier  for  con* 
ducting  its  business  would  at  all  times  be  subject  to  attack  by 
other  carriers  who  might  consider  that  some  of  their  alleged 
rights  and  interests  were  affected.  So  far  as  it  appears  in  this 
case,  there  is  no  question  but  what  the  patrons  of  the  Delaware  & 
Hudson  Company  north  of  Albany  will  be  as  well  accommodated 
by  the  proposed  transfer  of  freight  between  the  boats  and  cars  at 
Albany  as  they  are  at  Green  Island,  because  there  seem  to  be 
ample  facilities  at  Albany  for  handling  all  such  freight  at  that 
point.  In  addition  to  this,  the  railroad  company  will  be  saved 
the  expense  of  operating  a  transfer  at  Green  Island,  where  only 
carload  freight  is  handled  by  the  boats  at  the  present  time,  and  if 
this  can  be  done,  as  claimed,  without  prejudice  to  shippers,  there 
appears  to  be  no  reason  whatever  for  subjecting  the  railroad  com- 
pany to  the  expense  of  maintaining  two  transfer  points  so  close 
together.  The  highest  court  in  the  land  has  determined  that  the 
location  of  stations  and  warehouses  by  railroads  involves  a  com- 
prehensive view  of  the  interests  of  the  public  as  well  as  of  the 
corporation  and  its  stockholders,  and  that  this  is  one  of  the  mat- 
ters which  can  more  appropriately  be  determined  by  the  directors 
of  a  corporation,  or,  in  case  thej'  abuse  their  discretion,  by  the 
legislature  or  an  administrative  board  intrusted  by  the  legisla- 
ture with  that  duty.  Northern  P.  R.  Co.  v.  Washington,  142  U* 
S.  492,  86  L.  ed.  1092,  12  Sup.  Ct.  Rep.  288.  See  also  Board 
of  Trade  v.  Erie  R  Co.  8  P.  S.  C.  R  (2d  Dist  N.  Y.)  226-230, 

Beyond  all  this,  unless  it  can  be  clearly  shown  that  the  inter- 
ests of  the  general  public  will  be  materially  impaired  by  the  re- 
moval of  a  station  from  one  point  to  another  point,  or  that  the 
public  will  be  better  served  by  the  maintenance  of  the  station  at 
the  existing  place,  the  acts  of  the  corporation  in  this  regard  should 
not  be  interfered  with.  Jones  v.  St.  Louis  &  S.  F.  R.  Co.  12 
Inters.  Com.  Rep.  144-160.  We  believe  this  reasoning  applies, 
with  equal  force  to  the  relocation  by  a  carrier  of  a  transfer  ter- 
minal where  it  interchanges  freight  with  boat  lines,  and  that  un- 
less it  fully  appears  that  the  public  would  be  unduly  prejudiced 
by  such  a  change,  the  Commission  should  not  attempt  to  prevent 
such  action  even  if  it  had  authority  to  do  so. 

For  the  reasons  set  forth  herein,  the  complaint  should  be  dis- 
missed, and  an  order  to  that  effect  entered  in  due  course. 
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Irvine,  Commissioiier:  I  concur  in  tbe  result  and  for  the  most 
part  in  the  reasoning  of  tbe  opinion  herein.  The  complaint  is 
not  on  behalf  of  shippers  or  consignees,  but  on  behalf  of  carriers 
by  water,  who  are  not  common  carriers  within  the  definition  of 
the  term  as  used  in  the  Public  Service  Commissions  law  and  con- 
tained in  subdivision  9  of  §  2  of  that  law.  Therefore  §  35  of  the 
Public  Service  Commissions  lav  does  not  &pply>  and  I  find  no 
other  provision  which  can  be  construed  to  require  railroad  cor- 
porations to  provide  any  particular  facilities  for  the  interchange 
of  freight  between  its  lines  and  boats.  On  the  contrary  §  69 
of  the  Railroad  Law  requires  railroad  corporations  to  receive 
freight  at  any  station  on  its  line  marked  to  go  by  way  of  boat, 
or  any  particular  line  of  boats,  from  any  station  on  its  road 
at  which  such  boat  or  line  of  boats  terminates  or  stops  for 
freight,  and  to  transport  such  freight  to  such  station,  and 
on  its  arrival  to  cause  the  proprietors  of  the  steamboat  line 
to  be»  notified  of  such  arrival,  and  to  deliver  such  freight  to  such 
proprietors  or  their  agent,  with  the  bill  of  charges  thereon, 
for  the  payment  of  which  charges  the  proprietors  of  such  steam- 
boat line  shall  be  responsible.  This  clearly  indicates  that  the 
duty  of  the  railroad  company,  so  far  as  fixed  by  law,  is  to  deliver 
the  freight  to  the  proprietors  of  the  steamboat  line  at  the  station 
of  the  railroad.    There  is  no  other  provision  for  interchange. 

The  Commission  having  no  authority  to  grant  relief  of  the 
character  sought,  I  prefer  to  express  no  opinion  upon  the  merits 
of  the  controversy. 


OHIO  PUBLIC  UTILITIES  COMMISSION. 

DAYTON  &  TKOT  ELECTRIC  RAILWAY  COMPANY 

V. 

WESTERN  OHIO  RAILWAY  COMPANY. 

[No.  734.] 

Appintianment -^  Power  of  Commission  ^  Joint  rates* 

The  Ohio  Commission's  general  statutory  power  to  establish  a 
joint  rate  for  carriers  does  not  authorize  it  to  apportion  a  joint  rate 
which  it  hta  not  fixed. 

fApril  18,  19att| 
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Complaint  by  the  Dayton  &  Troy  Electric  Bailwaj  Com- 
pany  for  the  apportionment  of  a  joint  rate  on  freight  carried  by 
it  and  the  Western  Ohio  Railway  Company ;  dismissed  for  lack 
of  jurisdiction. 

Appearances:  O.  P.  Gothlin  for  complainant;  Gk>eke,  Ander- 
son, and  Boesel  for  defendant. 

Langdon,  Commissioner:  Complainant  and  defendant  are 
interurban  railroad  companies  operating  as  common  carriers  in 
the  state  of  Ohio.  It  is  alleged  that  there  is  on  file  with  the 
Commission  certain  intrastate  tariffs  carrying  joint  rates  on 
freight  destined  from  and  to  points  on  complainant's  and  de- 
fendant's lines  of  railroad,  and  that  the  point  of  interchange  is 
Piqua,  Ohio;  that  the  parties  thereto  are  unable  to  agree  upon 
the  apportionment  or  division  of  said  joint  rates ;  defendant  de- 
manding proportions  that  complainant  deems  unjust  and  unfair, 
and  refusing  to  accept  certain  divisions  thereof  as  offered  by 
complainant. 

Defendant  moves  the  Commission  for  an  order  dismissing  the 
complaint  for  the  following  reasons :  . 

1.  That  said  complainant  does  not  allege  or  show  that  the  rates 
or  joint  rates  mentioned  therein  as  now  existing  between  com- 
plainant and  defendant  were  made  or  substituted  by  the  Public 
Utilities  Commission  of  Ohio. 

2.  That  the  Commission  has  no  power  or  authority  in  law  to 
hear-  said  complaint,  or  make  an  order  thereunder  relating  to 
the  apportionment  of  said  rates  or  joint  rates  between  said  com- 
plainant and  said  defendant 

It  does  not  appear  upon  the  face  of  the  complaint  that  any  of 
the  joint  rates  in  controversy  were  established  by  an  order  of 
the  Commission.  At  the  hearing  had  on  said  motion,  it  was 
stated  by  complainant  that  the  joint  rates  had  been  voluntarily 
established  by  agreement  of  the  carriers,  ^nd  that  certain  divisions 
thereof  had  likewise  been  agreed  upon,  but  that  the  complainant 
deemed  the  agreed  divisions  unjust  and  unfair  to  it. 

Ample  power  is  conferred  upon  the  Commission  to  establish 
by  its  order  joint  rates  for  the  transportation  of  freight  or  pas- 
sengers. It  is  urged  that  as  an  incident  to  this  general  power 
to  establish  joint  rates,  th»  Commission  can  declare  divisions  of 
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all  joint  rates,  whether  yoluntarily  eetftbliahed  by  the  carriers 
themselves  or  by  an  order  of  the  Commission,  in  all  cases  where 
the  parties  thereto  are  unable  to  agree  upon  the  divisions. 

Section  589,  G.  C,  provides  that  whenever  a  joint  rate  or 
charge!  is  ordered  snbstitated  by  the  Commission,  and  the  rail- 
roads party  thereto  fail  to  agree  within  twenty  days  after  the 
service  of  such  order  upon  the  apportionment  thereof,  the  Com- 
mission may,  after  a  hearing,  issue  a  supplemental  order  declar- 
ing the  apportionment  of  such  joint  rate  or  charges,  and  by 
§  540,  G.  C,  it  is  provided  that  whenever  railroads  refuse  or 
neglect  to  establish  a  joint  rate  or  rates,  the  Conunission  may, 
upon  notice  and  hearing,  fix  and  establish  such  joint  rate  or 
rates,  and  if  the  railroads  fail  to  agree  upon  the  apportionment 
thereof  within  twenty  days  after  service  of  the  order,  the  Com- 
mission may,  upon  a  hearing,  issue  a  supplemental  order  declare 
ing  the  apportionment  of  such  joint  rate  or  rates. 

Our  attention  is  directed  to  certain  rulings  of  the  Interstate 
Commerce  Commission  with  reference  to  the  divisions  of  joint 
rates  established  by  the  carriers  without  previous  order  of  the 
Commission. 

While  it  was  held  in  the  case  of  Louisville  Bd.  of  Trade  v. 
Indianapolis,  C.  &  S.  Traction  Co.  34  Inters.  Com.  Rep.  640, 
that  divisions  of  a  joint  rate  may  be  established  and  declared  in 
cases  where  the  Interstate  Commerce  Commission  had  not,  by  its 
order,  previously  fixed  the  joint  rates,. where  the  carriers  fail  to 
agree  upon  the  divisions  thereof,  this  is  due  to  the  fact  that 
§  15  of  the  interstate  commerce  act  (34  Stat,  at  L.  589,  chap. 
3591,  TJ.  S.  Comp.  Stat.  1913,  §  8583)  confers  this  power  upon 
the  Commission.  It  (§  15)  provides  that  "whenever  the  carrier 
or  carriers,  in  obedience  to  such  order  of  the  Commission,  or 
etherwise,  in  respect  to  joint  rates,  fares,  or  charges,  shall  fail 
to  agree  among  themselves  upon  the  apportionment  or  division 
thereof,  the  Commission  may  after  hearing  make  a  supplemental 
order  prescribing  the  just  and  reasonable  proportion  of  such 
joint  rate  to  be  received  by  each  carrier,  parties  thereto,  which 
order  shall  take  effect  as  part  of  the  original  order."  (Watkins, 
Shippers  &  Carriers,  2d  ed.  §  397.) 

The  words,  "or  otherwise,"  are  not  found  in  the  statute  con- 
ferring power  upon  this  Commission  to  apportion  a  joint  rate 
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between  carriers.  Nor  does  any  equivalent  language  appear 
The  jurisdiction  and  power  of  this  Commission  is  defined  and 
marked  out  by  the  statutes  under  which  it  is  created  and  operates. 
The  Commission  is  of  the  opinion  that  an  apportionment  or 
division  of  a  joint  rate  between  the  carriers,  parties  thereto, 
can  only  be  ordered  in  proceedings  where  the  Commission  has,  by 
its  order,  previously  estahlished  the  joint  rate  and  the  carriers 
have  failed  to  agree  upon  the  division  or  apportionment  thereof. 
The  motion  will,  therefore,  be  sustained  and  the  complaint  dis- 
missed for  want  of  jurisdiction. 

Waltermire  and  Day,  Commissioners,  concur. 


,    WASHINGTON  FUBIJIC  SERVICE  COMMISSION. 

GEORGE  E.  BURFORD  et  al. 

V. 

CONSTTMERS^  DITCH  COMPANY  et  aL 

[No.  1069.] 

O^mstitutiimal  law  ^  Invpairment  of  contract  ohUgatUm'-»8Uitutorp 
saving  of  rights -^  Fixing  irrigation  rates  at  end  of  contract 
period. 

1.  The  Washington  Public  Service  Commission  law  (Laws  1911, 
chap.  117,  i  34),  in  permitting  an  irrigation  company  to  furnish  water 
at  the  rate  fixed  in  contracts  in  force  on  the  effective  date  of  the  act, 
does  not  preclude  the  Commission  from  fixing  rates  at  the  end  of  the 
period  prescribed  by  the  contracts. 

Rates '^Jurisdiction  of  Commission '^  Irrigation. 

2.  The  Washington  Commission  has  jurisdiction  over  the  rates  of 
an  irrigation  distribution  system  although  built  merely  to  promote  th« 
sale  of  lands. 

Constitutiotial  law -^  Distribution  of  powers -^  Encroachment  on  ju* 
dleial  power '^  Irrigation  rate  making. 

3.  Water  contracts  with  purchasers  of  irrigable  land,  delegating  to 
the  utility,  prior  to  the  enactment  of  the  Washington  Public  Service 
Commission  law  (Laws  1911,  chap.  117),  power  to  fix  the  rates,  does 
not  deprive  the  (Commission  of  the  right  to  prescribe  rates,  on  the 
theory  that  the  Commission  in  finding  a  reasonable  rate  would  be  con- 
struing the  contracts  and  thereby  attmnpting  an  exercise  of  judicial 
power. 
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ApportionmerU '^  Ewpenae -^  Irrigation  plant  of  eoeceoo  capacity, 

4.  Upon  ftn  irrigation  distribution  system  being  built  for,  and 
capable  of,  senring  a  tract  of  arid  land,  but  actually  serving  only  a 
part,  maintflnaww,  taxes,  offloe,  and  general  expense  shoold  be  appor- 
tioned on  the  basis  of  the  entire  number  of  aerea,  and  operating  charges 
OB  the  basis  of  the  number  of  acres  served. 

BaieO'^  Irrigation '^Amount  of  water  required '^Rotation  in  uee. 

5.  In  determining  the  amount  of  water  needed  by  land,  in  fixing 
irrigation  rates,  consideration  may  be  given  to  the  fact  that  rules  for 
rotation  of  use  may  be  established  for  the  period  of  heaviest  irrigation. 

Sedim  — Irrigation— i^  per  cent, 

'    6.  An  allowance  of  8  per  cent  for  interest  was  made  in  fixing  irri- 
gation rates. 

B0t%tm^Opera$ing  eoDpenae^  Irrigation  ^lA^ae  of  water  in  diatrilm' 


7.  An  allowance  of  40  per  cent  of  purchased  water  for  loss  in  distri- 
bution was  held  reasonable  in  estimating  the  operating  expenses  of  an 
irrigation  utility. 

[April  80,  1010.] 

CoMPULiNT  of  Oeorge  E.  Burford  and  others  that  the  Con- 
snmeors^  Ditoh  CompanT'o  irrigation  rate  of  $7  per  acre  is  excee- 
siye^  and  against  the  Black  Bock  Power  &  Irrigation  Company 
and  Agathon  Land  Company,  having  intercorporate  relations 
with  the  former.  Bate  vacated  and  Consmners'  Ditch  Company 
ordered  to  establish  rate  of  $4.80  per  acre  as  a  minimum  annual 
chai^  for  32  inches  of  water  from  April  1  to  Octobw  1^  with  a 
further  charge  of  10  cents  per  acre  inch  for  water  in  excess  of 
32  inches;  permission  given  to  amend  complaint  by  asking  for 
a  refund  of  excess  diarge^  and  to  take  testimony  thereon ;  com- 
plaint dismissed  as  to  other  respondents. 

By  LewiSy  Commissioner:  On  August  16,  1915,  complaint 
was  filed  with  the  Commission  by  George  E.  Burford  et  aL 
against  Consumers'  Ditch  Company,  the  Black  Bock  Power  & 
Irrigation  Company,  and  Agathon  Land  Company,  alleging  in 
substance  that  the  Hanf ord  Irrigation  &  Power  Cosnpeny  was 
the  owner  of  certain  dry  lands  in  Bent<m  county,  Washington, 
and  an  irrigation  system  consisting  of  a  power  plant,  wing  dams, 
government  permit,  shore  lands,  transmission  lines,  pumping 
station,  irrigation  canal  and  laterals,  and  general  o£S.oe,  power 
transmission,  and  disitributing  equipment  used  in  connection  with 
the  generation  and  trapsmisftion  of  power,  and  the  pomping  and 
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distribution  of  water  for  irrigation  purposes ;  that  portions  of  said 
land  were  sold  to  the  complainants  and  other  purchasers,  to- 
gether with  what  was  called  a  water  contract,  entitling  them  to 
perpetually  receive  certain  quantities  of  water  for  irrigation  pur- 
poses at  certain  periods  of  the  year ;  that  said  contracts  provided 
that  the  purchasers  should  pay  annually  to  the  said  Hanford 
Irrigation  &  Power  Company  a  charge  varying  from  $1.50  per 
acre  to  $2.50  per  acre  for  the  purpose  of  maintaining  and  paying 
the  operating  expenses  of  said  irrigation  system ;  that  sai^  com- 
ponent parts  are  still  subject  to  the  performance  of  said  obliga- 
tions ;  that  by  virtue  of  sale  of  said  lands  and  water  rights  the 
Hanford  Irrigation  &  Power  Company  became  possessed  of 
bills  receivable  and  other  credits  aggregating  several  hundred 
thousand  dollars;  that  the  Hanford  Irrigation  Company  was 
placed  in  the  hands  of  a  receiver,  and  the  properties  were  sold 
at  receiver's  sale  to  Henry  K.  T.  Lyons,  in  April,  1915;  that 
said  Lyons  attempted  to  segregate  the  said  properties  by  the  trans- 
fer thereof  to  the  respondent  corporations;  that  subsequent  to  the 
attempted  disintegration  of  said  system  the  Consumers^  Ditoh 
Company  assumed  to  control  the  delivery  of  water  under  and 
according  to  the  original  contract,  promulgating  a  certain  rate  to 
be  charged  for  water  used  during  the  season  of  1915,  which  rate 
required  the  payment  of  $7  per  acre  for  the  amount  of  water 
provided  for  in  the  contract,  and  10  cents  per  acre  inch  for  all 
water  delivered  in  excess  iof  the  oontiaet  amount;  that  said  rate 
is  unjust  and  unreasonable  and  is  an  increase  over  and  above  the 
rate  prescribed  by  said  contracts  and  paid  by  these  complainants 
and  others  before  the  purchase  of  said  properties  by  the  said 
Henry  K.  T.  Lyons ;  that  said  rate  is  unjust,  unreasonable,  and 
excessive;  that  it  requires  the  payment  of  maintenance  and  opera- 
tion charges  contrary  to  the  terms  of  the  contract,  and  in  excess 
of  any'  reasonable  or  necessary  cost  of  delivering  said  water ;  that 
the  powei*  and  pumping  plants  are  an  essential  part  of  said  irri- 
gation system,  and  are  necessary  in  the  performance  of  the 
obligations  of  said  contracts  and  in  the  delivery  of  the  water  for 
which  B^id  rate  is  charged;  that  the  pumping  plant  is  inefficient 
and  inefficiently  operated ;  that  the  irrigation  canal  and  distribut- 
ing laterals  are  inefficient^  are  not  cemented,  and  a  large  per- 
centage of  ike  wateor  deliireired  in  the  canal  aeqpc  into  the  adjoining 
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land  and  injures  and  destroys  large  areas  of  otherwise  Talnable 
lands;  that  the  contracts  herein  mentioned^  so  tea  as  they  re^ 
quired  the  furnishing  of  water  for  irrigation,  are  not  based  upon 
a  consideration  passing  at  the  time  of  the  execution  of  said  con- 
tract. 

On  the  27th  day  of  August,  1916,  a  valuation  citation  was 
issued  by  Ae  Commission  and  seorved  upon  the  respondent  com- 
panies. For  the  purpose  of  hearing,  the  rate  case  and  the  valua- 
tion case  were  consolidated.  Separate  findings  and  orders  will 
be  filed. 

On  Sept^nber  28,  1915,  the  Commission  held  a  hearing  at 
Hanford,  Washington,  the  complainants  being  represented  by 
its  attorneys  M.  M*  Moulton,  Esq.,  of  the  firm  of  Moulton  & 
Jeffrey,  and  Lon  Boyle,  Esq.,  the  defendants  being  repres^ited 
by  Ehner  E.  Todd,  Esq.,  of  the  firm  of  Donworth  &  Todd,  and 
H.  Alexander  Smith,  of  the  firm  of  Smith,  Elnowlton,  &  Hatch. 
The  Commission  was  represented  by  Assistant  Attorney  General 
Scott  Z.  Henderson^  its  attorney. 

[1-3]  At  this  hearing  the  question  of  the  Commission's  juris^ 
diction  to  go  into  the  afiain  of  the  defendant  companies  was 
raised.  Thereupon  the  hearing  was  continued  to  October  4, 
1915,  in  <»rder  to  permit  the  attorneys  to  present  arguments  on 
the  l^al  points  raised.  On  said  date  the  Commission  met  in 
Seattle,  and  oral  and  written  arguments  were  presented  by  the 
attorneys  for  the  complainants  and  the  defendant  companies. 
After  duly  considering  said  arguments  the  Commission  rendered 
its  opinion,  holding  the  Commission  had  jurisdiction  to  pro« 
ceed  to  invevtigate  the  affairs  of  the  company,  and  thereupon  an 
examination  of  tiie  books  and  records,  as  well  as  the  physical 
property  of  the  defendant  companies,  as  made  by  the  Commis- 
sion's aoeomntants  and  engineers.  The  case  was  set  for  final 
hearing  at  Kennewiok  on  the  17th  day  of  January,  1916.  At 
this  hearing  the  parties  hereto  were  represented  by  the  same 
attorneys  as  in  previous  hearings.  The  question  of  the  jurisdic^' 
tion  of  the  Commission  was  again  raised  by  the  respondents  and 
overruled  by  the  Commissioi^'  with  the  understanding  that  th^ 
jurisdictional  question  would  be  considered  by  the  Commission 
in  its  final  determination  of  jJie  case.  Testimony  of  ez^ne^rB 
and  accountants  and  interested  parties  was  taken. 
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The  ConsmnerB'  Ditch  Company,  one  of  the  respondents,  is  a 
water  company  within  the  terms  of  chapter  117,  Laws  of  1911, 
known  as  the  Public  Service  Commission  law,  and  is  therefore 
subject  to  the  jurisdictiiHi  of  this  Commission.  The  objection 
to  the  jurisdiction  of  the  Commission  is  based  upon  §  34,  chapter 
117  (supra),  which  is  as  follows: 

^-^othing  in  this  act  shall  be  construed  to  present  any  gas 
company,  electrical  company,  or  water  company  from  oontinuing 
to  furnish  its  product  or  the  use  of  its  lines,  equipment^  or  service 
under  any  contract  or  contracts  in  force  at  the  date  this  act  takes 
effect,  or  upon  the  taking  effect  of  any  schedule  or  schedules  of 
rates  subsequently  filed  with  the  Commission,  as  herein  provided, 
at  the  rates  fixed  in  such  contract,  or  contracts.  Provided,  That 
the  Commission  shall  have  power,  in  its  discrotion^  to  direct  by 
order  that  such  contract  or  contracts  shall  be  terminated  by  the 
company  party  thereto,  and  thereupon  such  contract  or  contracts 
shall  be  terminated  by  such  company  as  and  when  directed  by 
such  order :  Provided,  further,  That  the  Commissicm  shall  have 
no  poller  to  order  the  termination  of  any  ooititract  relating  to 
the  furnishing  of  water  for  irrigation. or  irrigation  and  domestic 
use,  where  such  contract  is  based  upon  a  considsmtion  passing 
at  the  time  of  the  execution  of  such  contract'' 

The  above  section  permits  a  water  company  to  furnish  its 
product  at  the  rates  fixed  in  such  contract  or  contracts.  The 
contracts  under  consideration,  and  which  are  the  basis  of  the 
judicial  objection,  contain  provisions  fixing  a  rate  until  the  year 
1913.  Thereafter  such  annual  fees  or  rates  as  should  be  estab- 
lished by  the  company  were  to  be  charged.  These  contracts  were 
made  with  the  Hanford  Irrigation  &  Power  Company,  the 
predecessor  of  the  Consumers'  Ditch  Company.  Since  the  year 
1913  there  are  no  rates  which  have  been  fixed  by  the  contract 

In  order  to  pennit  a  clear  understanding  of  the  case,  it  ap- 
pears advisable  to  give  a  brief  history  of  the  old  Hanford  Irri- 
gation Company  and  its  successors,  the  Consumers'  Ditch  Com- 
pany, the  Black  Bock  Power  &  Irrigation  Company,  and  the 
Agathon  Land  Company.  The  Hanford  Irrigation  &  Power 
Company  was  brought  into  existence  in  1906  by  Judge  Hanford 
and  others,  who  obtained  certain  options  of  state  lands,  as  well 
as  some  lands  belonging  to  the  Iforthem  Pacific  Bailway  Con^-. 
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pany,  liad  snireys  made  of  tbe  power  site,  transmisaion  line,  and 
irrigation  canals,  and  in  general  outlined  the  whole  sdieme  as  it 
is  now  constructed. 

The  Hanfdrd  Irrigation  &  Power  Company  issued  numerous 
eontraots  for  the  sale  of  land  and  the  so-called  water  rights,  as 
set  f  oi*th  in  the  first  paragraph  of  this  report. 

This  companj  went  into  the  hands  of  a  receiver  on  April  1, 
1918^  upon  the  application  of  American  Power  &  Light  Com- 
pany, the  principal  stockholder  at  that  time.  The  Federal  court 
appointed  Mr.  E.  F.  Bens4»  as  receiver,  and  during  the  period 
covered  by  the  receivership  the  affairs  of  the  company  went 
through  many  vicissitudes,  as  it  had  also  prior  to  the  receiver- 
ship, and  on  March  31,  1915,  the  entire  property  was  sold  at 
public  sale  by  order  of  the  Federal  court.  The  purchasers  at 
the  sale,  Mr.  Henry  K.  T.  Lyons  and  associates,  paid  $886,000 
for  the  property. 

The  new  purchasers  of  the  property  organized  the  present 
companies,  Consumers'  Ditch  Company,  to  which  thiey  sold  the 
irrigation  canal  and  laterals  consisting  of  the  distributing  portion 
of  said  irrigation  system,  the  Black  Rock  Power  &  Irrigation 
Company,  to  which  they  transferred  the  properties  at  Priest 
Bapids,  the  transmission  lines,  pumping  station,  and  equipment, 
and  all  the  power  units  and  parts  of  said  system,  the  Agathon 
Land  Company,  to  which  they  transf^red  the  arid  lands  and 
bills  receivable  and  other  eredits,  including  the  town  site  of 
the  town  of  Hanford. 

Whatever  may  have  been  the  original  intentions  of  the  pro- 
moters of  the  Hanford  company,  the  successor  to  that  organiza- 
tion, the  Consumers'  Ditch  Company,  is  a  water  company  within 
the  definition  of  the  Public  Service  law.  (Laws  1911,  §  8,.  chap. 
117.)  "The  term  Vater  company'  when  used  in  this  act  in- 
cludes every  corporation,  company,  association,  joint  stock  asso- 
ciation, partnership  and  person,  their  lessees,  trustees,  or  receivers 
appointed  by  any  court  whatsoever,  and  every  city  or  town  own- 
ing, controlling,  operating,  or  managing  any  water  system  for 
hire  within  the  state.    ..." 

"The  obligations  of  a  private  company  organized  for  the  pur- 
pose of  selling  arid  lands  and  furnishing  water  for  their  irriga* 
tion  are  quasi  public^  and  no  arbitrary  action  under  the  guise  of 
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rules  or  regulations  is  to  be  tolerated.*'  (Shafford  v.  White  Blitffii 
Land  Irrig.  Co.  63  Wash.  10,  114  Pac.  883,  Ann.  Oas.  1912D, 
133.) 

This  Commission  is  primarily  concerned  with  the  duty  which 
the  present  company  owes  as  a  water  company  to  the  community 
served,  and  the  duty  of  that  commnnity,  the  rate  payers,  to  the 
water  company.  It  is  not  necessary  for  the  Commission  to  at- 
tempt any  jndicial  construction  of  the  contracts  made  by  the 
landowners  and  the  Hanf ord  company.  It  is  assumed  we  may 
proceed  without  reference  to  the  contracts,  except  in  so  far  as 
they  may  throw  light  on  the  conditions  leading  up  to  the  present 
situation. 

It  is  contended  by  the  water  company  that,  because  the  old 
contracts  with  the  Hanford  company  provided  that  after  the 
year  1913  the  maintenance  diarge  should  be  such  reasonable 
charge  as  the  company  might  fix,  this  Commission  is  without 
authority  to  determine  the  reasonable  rate.  It  is  argued  that  for 
the  Commission  to  attempt  to  find  the  reasonable  rate  would  be 
construing  the  contracts,  and  therefore  constitute  the  attempted 
exercise  of  a  judicial  fxmction. 

Under  our  form  of  government  the  prescribing  of  reasonable 
rates  is,  and  always  has  been,  a  legislative  function  in  the  exer- 
cise of  the  police  power.  By  common  law,  prior  to  the  enact- 
ment of  our  statutes,  public  utilities  were  required  to  charge  only 
reasonable  rates.  By  the  enactment  of  the  Public  Service  Com- 
mission law  the  Commission  is  charged  with  the  duty  of  ascer- 
taining in  proper  proceedings  the  reasonable  rate.  If,  prior  to 
the  enactment  of  chapter  117,  Laws  of  1911,  the  power  to  pre- 
scribe the  reasonable  rate  was  delegated  to  the  utility,  that  power 
was  withdrawn  by  the  statute  mentioned,  and  any  provision  in  a 
contract  made  prior  or  subsequent  to  the  passage  of  the  Public 
Service  Commission  law,  reserving  to  the  utility  the  right  to 
prescribe  the  reasonable  rate,  is  impotent 

The  Consumers'  Ditch  Company  owns  no  water  and  has  no 
water  that  it  can  sell.  To  its  predecessor,  the  Hanford  com- 
pany, may  be  applied  the  same  statement.  It  is  selling  service. 
The  water  appropriated  is  for  its  o%vn  use  or  the  use  of  the 
public,  and  in  its  relation  with  the  public  it  is  performing  a 
service  for  which  it  may  be  entitled  to  compensation. 
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[4]  The  original  inveetment  in  this  enterprise  was  undoubted- 
ly made  for  the  joint  benefit  of  the  company  and  for  the  public. 
The  Hanf ord  company  apparently  expected  to  get  returns  from 
the  service  rendered,  and  also  from  the  sale  of  its  irrigable  lands 
at  enormous  prices,  and  it  should  not  be  assumed  now  that  the 
rate-paying  public  must  carry  the  burdens  of  the  investment  made 
for  the  purpose  of  increasing  the  sale  value  of  the  company's  land. 
It  is  apparent  from  the  record  that  the  original  investment  was 
made  on  the  basis  of  irrigating  so  many  acres  of  land,  and  thereby 
increasing  the  value.  On  this  basis  the  expenses  and  fixed 
charges  may  be  prorated  according  to  the  acreage  susceptible  of 
irrigation  for  which  the  plant  was  built.  The  investment  in,  and 
the  maintenance  of,  the  plant  undoubtedly  enhances  the  value  of 
every  acre  for  which  the  plant  was  constructed.  It  therefore 
seems  unfair  for  the  company  to  expect  those  who  purchased 
part  of  the  land  to  bear  the  full  burden  of  maintaining  the  plant, 
especially  in  view  of  the  fact  that  about  the  only  element  of 
value  in  the  land  ia  on  account  of  its  susceptibility  of  irrigation 
under  the  irrigating  plant. 

Now,  coming  to  the  receiver's  sale:  When  Mr.  Lyons  pur- 
chased the  property  of  the  Hanf  ord  company  he  must  have  known 
that  the  irrigable  land  of  that  company  had  practically  no  value 
other  than  that  accruing  from  the  presence  and  maintenance  of 
the  irrigating  plant,  and  it  seems  only  reasonable  and  just  that 
in  maintaining  the  plant  and  operating  the  same  all  the  land 
under  the  ditch  should  stand  its  pro  rata  of  expense.  To  expect 
that  the  few  struggling  purchasers  should  maintain  the  entire 
plant,  built  as  much  for  the  Lyons  land  as  for  that  of  the  pur- 
chasers, is  not  within  the  bounds  of  reason. 

After  Mr.  Lj^ons  purchased  the  property  at  receiver's  sale  he 
proceeded  to  convey  the  same  in  the  following  manner : 

The  Black  Kock  Power  &  Irrigation  Company  was  organized 
with  a  capital  stock  of  $60,000,  and  to  it  was  conveyed  the  fol- 
lowing property:  The  power  plant  and  site  at  Priest  Kapids, 
transmission  lines  between  Priest  Kapids  and  the  pumping  sta- 
tion at  Hanford,  and  ihe  pumping  plant  at  Coyote  Bapids,  also 
some  miscellaneous  machinery  and  equipment.  The  Consumers' 
Ditch  Company  was  organized  with  a  capital  stock  of  $10,000, 
and  to  it  was  conveyed  the. irrigation  canal  and  laterals, . and 
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some  mificelkneouB  machinery.  For  this  property  and  $5,000 
in  cash  the  ditoh  company  gaveits  capital  stock.  The  Agathon 
Land  Company  was  organized  with  a  capital  stock  of  $10,000, 
and  to  it  was  conveyed  the  land  in  the  irrigation  project,  the 
unsold  lots  in  the  town  of  Hanford,  miecellaneons  buildings  in 
the  town  of  Hanford,  also  bills  and  accounts  receiyable,  amounts 
due  on  acreage  contracts,  town-site  contracts,  and  water  rights. 

When  Mr,  Charles  M.  Sanford,  manager  of  the  Consumers' 
Ditch  Company,  was  on  the  stand  he  was  asked  to  give  the  names 
of  the  stockholders  of  the  Consumers*  Ditch  Company,  He  re- 
plied that  ^'Mr.  Smith  (referring  to  H.  Alexander  Smith)  holds 
the  stock  I  think."     (Trans,  page  171.) 

With  reference  to  the  stockholders  of  the  Agathon  Land  Com- 
pany, Mr.  Todd,  counsel  for  the  three  companies,  responded 
that  "all  the  shares  of  stock,  except  two,  were  held  by  Mr.  H. 
Alexander  Smith.     Mr.  Eddy  holds  two.''     (Trans.  171.) 

With  reference  to  the  stockholders  of  the  Consumers'  Ditch 
Company,  Mr.  Sanford  stated  that  he  did  not  know  exactly  who 
they  were,  but  that  Mr.  Simpson,  witness  for  the  Commission, 
had  a  memorandum  of  the  stockholders.  According  to  the  state- 
ment of  Mr.  Todd,  contained  on  page  174  of  the  transcript,  Mr. 
H.  Alexander  Smith  is  president  of  both  the  Black  Bock  Power 
&  Irrigation  Company  and  the  Consumers'  Ditch  Company. 

It  can  hardly  be  doubted  that  the  Consumers'  Ditch  Company 
was  intended  to  be,  and  is,  an  operating  company  organized  for 
the  purpose  of  holding  title  to  and  operating  the  irrigation  canal 
and  laterals  purchased  from  the  Hanford  Company.  The  Black 
Rock  Power  &  Irrigation  Company  was  organized  to  hold  title 
to  and  operate  the  electrical  power  plant,  including  the  pumping 
plants  operated  by  electrical  power.  The  Agathon  Land  Com- 
pany was  organized  to  hold  title  to  land.  By  this  method  the 
liability  which  Mr.  Lyons  and  his  associates  acquired  at  the 
receiver's  sale  was  put  into  one  receptacle,  viz.,  the  Consumers' 
Ditch  Company,  and  none  of  the  assets  were  permitted  to  become 
associated  therewith.  The  only  real  asset  given  to  this  company 
was  $5,000  in  cash. 

The  liability  of  this  ditch  company  is  that  of  a  water  company 

under  the  statute,  and  such  liability  as  may  flow  from  the  con- 
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tracts  which  it  assumed  or  was  compelled  to  carry  out.  Among 
those  liabilities  are  the  following: 

"All  charges  made,  demanded,  or  received  by  any  gas  company, 
electrical  company,  or  water  company  for  gas,  electricity,  or 
water,  or  for  any  service  rendered  or  to  be  rendered  in  connection 
therewith,  shall  be  just,  fair,  reasonable,  and  sufficient. 

"Every  gas  company,  electrical  company,  and  water  company 
shall  furnish  and  supply  such  service,  instrumentalities,  and 
facilities  as  shall  be  safe,  adequa;te,  and  efficient,  and  in  all 
respects  just  and  reasonable. 

"AH  rules  and  regulations  issued  by  any  gas  company,  elec- 
trical compai^,  or  water  company,  affecting  or  pertaining  to  the 
sale  or  distribution  of  its  product,  shall  be  just  and  reasonable. 

"Every  gas  company,  electrical  company,  and  water  company 
shall  construct  and  maintain  such  facilities  in  connection  with 
the  manufacture  and  distribution  of  its  product  as  will  be  effi- 
cient and  safe  to  its  employees  and  the  public. 

*^very  gas  company,  electrical  company,  or  water  company 
engaged  in  the  sale  and  distribution  of  gas,  electricity,  or  water 
shall,  upon  reasonable  notice,  furnish  to  all  persons  and  cor- 
porations who  may  apply  therefor  and  be  reasonably  entitled 
thereto,  suitable  facilities  for  furnishing  and  furnish  all  available 
gas,  electricity,  and  water  as  demanded.''  (Laws  of  1911,  §§  26 
&  33,  ch^.  117.) 

We  believe  that  the  duty  of  the  consumer  to  this  water  com- 
pany may  be  measured  by  the  payment  of  a  rate  based  upon  the 
investment  made  for  the  consumer's  benefit  by  this  company, 
together  with  the  a^iount  necessary  to  maintain  that  part  of  the 
plant  devoted  to  his  use,  and  the  duty  of  the  water  company  is 
to  furnish  the  service  for  a  compensation  based  on  that  same  con- 
sideration. Such  a  rate  base  is  not  easily  ascertainable,  but  in 
this  instance  it  is  more  nearly  certain  than  in  the  case  of  almost 
any  other  utility,  for  the  reason  that  the  original  plant  was  built 
on  a  definite  basis,  the  capacity  of  the  plant  was  ascertained, 
the  service  to  be  rendered  was  known,  and  the  plant  was  built  for 
the  express  purpose  of  creating  practically  all  the  value  in  the 
land  to  be  served,  the  major  part  of  which  at  the  inception  was 
owned  by  the  company.  If  the  present  company  is  now  unable 
to  u^e  that  plant  for  its  own  benefit  in  the  way  intended,  it 
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should  not  call  on  and  expect  others  to  maintain  the  entire  plant 
in  order  that  the  only  value  attached  to  the  company's  land  may 
be  perpetuated. 

The  ditch  was  built  to  serve  more  than  the  present  actual  i 

consumers;  efficiently  operated,  its  capacity  is  in  excess  of  the  1 

needs  of  the  present  consumers;  it  never  would  have  been  built, 
and  never  was  intended  alone,  for  the  present  actual  consumers. 
When  Mr.  Lyons  and  his  associates  purchased  the  property  of 
the  Hanford  company  they  purchased  a  ditch  built  and  with  a 
capacity  to  serve  the  land  which  they  purchased,  and  also  the 
land  of  the  present  consumers.  Mr.  Lyons  and  his  associates 
could  have  irrigated  their  lands  from  this  ditch,  and  had  in  their 
hands  the  means  of  producing  a  revenue  sufficient  to  contribute 
the  share  of  operation,  maintenance,  depreciation,  etc.,  properly 
assignable  to  that  land  for  which  the  ditch  was  constructed.  If 
the  present  farmers  can  make  a  sufficient  amount  from  their  land 
to  pay  their  proper  share  of  expense  incident  to  maintaining  and 
operating  the  canal  built  and  maintained  for  such  land,  Mr. 
Lyons  and  his  associates  could  have  done  the  same. 

It  may  be  presumed  that,  in  the  organization  of  the  three  com- 
panies referred  to,  all  parties  concerned  knew  the  capacity  of  the 
ditch ;  they  must  have  known  that  they  were  parceling  out  the 
assets  of  a  public  utility.  If,  in  this  reorganization  scheme,  it 
was  thought  best  not  to  give  to  the  Consumers'  Ditch  Company 
the  land  from  which  could  be  produced  the  revenue  for  operating 
and  maintaining  that  portion  of  the  canal  constructed  for  the 
benefit  of  such  land,  it  does  not  accord  with  reasonableness  to 
attempt  now  to  assess  to  the  present  actual  consumers  the  pro- 
portion of  expense  properly  assignable  to  the  land  originally 
owned  by  the  predecessors  of  the  Consumers'  Ditch  Company. 

There  is  no  way  by  which  the  present  consumers  can  make 
the  land  owned  by  the  Agathon  Land  Company  produce  what 
may  be  termed  the  "maintenance  fee,"  or  the  share  of  expense 
assignable  to  the  land  for  which  the  ditch  was  built.  Mr.  Lyons 
and  his  associates  could  have  done  so.  And  now,  although  these 
gentlemen  have  made  three  corporations  of  themselves,  they  can 
with  the  same  effort,  and  by  the  same  means  as  that  employed 
by  the  farmers  under  this  project,  make  the  irrigable  land  of  the 
Agathon  Land  Company  produce  its  share  of  the  expense  of 
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maintaimng  the  canal.  Ab  heretofore  stated,  practically  all  the 
value  of  the  land  of  the  Agathon  company  exists  by  reason  of 
the  availability  of  water  in  the  canaL 

The  charge  for  operation  and  maintenance  of  the  ditch  would 
increase  in  the  event  the  Agathon  Land  Company  should  actually 
develop  its  land  so  as  to  produce  the  expense  necessary  by  reason 
of  naiaintaining  and  operating  the  canal  built  for  the  benefit  of 
that  land.  By  reason  of  this  fact,  to  apportion  that  part  of 
^operating  expense  called  "operation  charge?'  and  "maintenance 
charge"  on  the  basis  of  irrigable  acres  would  give  a  charge  per 
acre  less  than  it  should  be  if  the  ditch  company  actually  deliv- 
ered water  to  aU  the  irrigable  lands.  The  charge  for  operation, 
$2,986.78,  is  practically  the  same  as  that  for  maintenance, 
$2,705.84.  If  these  charges  are  distributed  on  the  basis  of  the 
acres  now  actually  irrigated,  the  charge  per  acre  will  be  more 
than  it  should  be;  and  we  will,  therefore,  make  the  distribution 
of  "operation  charge"  to  the  acres  actually  irrigated,  and  the 
'^maintenance  charge"  will  be  distributed  over  the  irrigable  acres. 

The  capacity  of  the  ditch  is  100  second  feet.  With  a  40  per 
cent  loss  for  distribution,  100  second  feet  would  supply  48  acre 
inches  to  6,300  acres  of  land  during  an  irrigation  season  of  210 
days. 

"Q.  Then  there  is  about  6,300  acres  under  the  canal  capable 
of  irrigation  which  was  at  one  time  owned  by  the  Hanf  ord  Irri- 
gation &  Power  Company  ? 

"A.  Yes."  (Testimony  of  Charles  M.  Sanford  for  the  Ditch 
Company,  trans,  p.  241-2.) 

[5]  This  6,300  acres  includes  3,646  acres  actually  irrigated, 
together  with  land  for  which  there  is  a  water  right  and  irrigable 
land  owned  by  the  company,  so  that  the  irrigable  land  is  approxi- 
mately the  capacity  of  the  canal,  considering  a  duty  of  48  inches 
in  an  irrigation  season  of  210  days. 

It  is  contended  that  210  days  are  too  long  a  period  for  an 
irrigation  season,  and  it  is  also  contended  that  the  land,  under 
what  is  known  as  the  Hanford  project,  requires  48  inches  of 
water. 

It  is  doubtful  if  all  of  the  land  would  require  48  inches.  Fur- 
&ermore,  during  the  season  when  the  heaviest  irrigating  is  being 
done,  the  company  may  establish  rules  for  rotation. 
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^^IJae  of  large  heads  of  water  results  in  a  saying  of  both  time 
required  for  the  irrigation  and  the  amount  of  water  required  by 
the  crops.  Large  heads  are  absolutely  necessary  with  porous 
soils  in  order  to  permit  flooding  of  the  surface  quickly  oiough 
to  prevent  abnormally  deep  percolation  losses."  (Beport  of  Her- 
bert Wing,  State  Engineer^  to  the  Gbvemor  of  Idaho,  1913  and 
1914.) 

The  rotation  system  was  approved  by  the  supreme  court  of 
this  state  in  Shafford  v.  White  Bluffs  Land  Lrrig.  Co.  63  Wash. , 
10,  114  Paa  883,  Ann.  Cas.  1912D,  188. 

Apportioning  the  chai^  for  operation,  $2,986.78  over  the 
3,646  acres  irrigated,  we  have  a  charge  of  82  cents  per  acre. 
Apportioning  maintenance,  taxes,  office,  and  general  expense, 
$4,837.13,  to  the  6,300  acres,  the  capacity  of  canal,  we  have  a 
charge  of  77  cents  per  acre. 

The  complete  failure  of  the  Hanford  company^  the  sale  price 
at  receiver's  sale  of  its  property,  and  the  purchase  price  of 
$5,000  in  stock  paid  by  the  present  owners,  seems  conclusive  evi- 
dence that  the  fair  value  of  the  irrigation  plant  was  not,  and  is 
not,  anything  near  what  the  property  cost  Idie  Hanford  company. 
Particularly  is  this  apparent  when  consideration  is  given  to  thf; 
value  of  the  irrigation  plant,  disassociated  from  the  land  and 
power  advantages  sold  with  and  as  a  part. of  the  irrigation  pro- 
ject. Mr.  Lyons  sold  the  irrigation  plant  It  is  fair  to  assume 
that  he  was  a  willing  seller,  not  compelled  to  sell,  and  that  the 
purchaser.  Consumers'  Ditch  Company,  was  a  willing  purchaser, 
not  compelled  to  buy.  Li  any  event  the  present  owners  have 
invested  in  plant  and  working  capital  only  $10,000  in  capital 
stock.  We  are  of  the  opinion  that  the  sale  price  in  this  trans- 
action may  be  taken  as  the  fair  value,  without  any  disregard  of 
the  property  rights  of  the  present  owners.  The  original  cost, 
cost  of  reproduction,  etc.,  may  be  used  as  a  guide  in  making 
proper  allowances  for  depreciation,  and  in  this  regard  will  have 
consideration  in  the  rate.  Counsel  for  the  company  present  a 
theory  conceived  by  them  to  be  proper  for  the  purpose  of  arriv- 
ing at  a  rate  base.  This  theory  includes  a  consideration  of  the 
original  cost  to  the  defunct  company,  the  cost  of  reproducing  new, 
and  the  cost  of  reproducing  in  present  condition,  allowances  for 
depreciation,  and  there  was  also  presented  a  development  ooet 
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Concerning  this  last  item,  counsel,  quoting  from  People  ex  reL 
Kings  County  Lighting  Co.  t.  Willcox,  210  N.  T.  479,  61  L.R.A. 
(N.S.)  1,  104  N.  E.  911,  as  follows:  "In  a  business  classified 
among  public  callings,  the  rate-making  power  must  allow  for  the 
losses  during  the  lean  years,  or  their  return  will  be  confiscatory/^ 
While  the  above  theory  is  sound  in  some  instances,  such  an 
allowance  in  capital  cannot  be  proper  when  the  utility,  for  rea- 
sons of  its  own,  purposely  made  a  rate  below  the  cost  of  service, 
and  admits  that  in  the  establishing  of  the  rate  for  these  lean 
years  no  consideration  was  givea  to  the  value  of  the  service.  In 
viewing  the  value  of  the  irrigation  plant  alone,  ihe  company  can 
claim  no  injury  by  having  the  Conmiission  accept  as  the  fair 
value  the  sale  price,  and  we  doubt  very  much  if  the  irrigation 
plant  could  be  sold  on  the  market  to-day  for  the  price  which  Mr. 
Lyons  evidently  received  whoi  he  sold  it  to  one  of  his  own  cor> 
porations.  No  olaim  is  made  that  the  Consumers'  Ditch  Com- 
pany purchased  any  great  bai^in  when  it  gave  $10,000  in  shares 
of  capital  stock  for  the  irrigation  plant  and  $5,000  in  cash.  Upon 
the  theory  indicated  the  Commission  has,  in  separate  findings, 
fixed  the  value  of  Ae  property  of  the  Consumers'  Ditch  Company 
used  and  useful  in  furnishing  service  at  $10,000.  This  includes 
the  $5,000  working  capital  which  the  present  company  received 
with  the  plant 

[6,  7]  Interest  at  8  per  cent  on  $10,000,  the  fair  value  fixed  by 

this  ConuniBaiQn,  will  be f   800.00 

Depreciation    , 4,532.16 

Uaking  total   $5,392.16 

And  when  this  is  distributed  to  the  6,300  acres,  the  capacity  of  the  canal, 
we  have  a  charge  of  85  cents. 

For  the  year  1915  the  Black  Kock  Power  &  Irrigation  Com- 
pany charged  the  Consumers'  Ditch  Company  for  24,409  acre 
feet  of  water  pumped  the  sum  of  $12,204.50.  Twenty-four  thou- 
sand four  hundred  and  nine  acre  feet  pumped,  allowing  40  per 
cent  for  distrihution  loss,  would  leave  a  net  of  14,645  acre  feet 
Fourteen  tibousand  six  hundred  and  forty-five  acre  feet  would  he 
equivalent  to  32  inches  on  5,492  acres  in  210  days,  which  would 
amount  to  $2.22  per  acre. 

We  have,  then,  the  follbwing  items  to  make  up  a  reasonable 
rate: 
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Operating  charges    (iftcludinff  operati<m«  nuuntenance,   tazei\   olSoft, 

and  general  expenses,  82^  plus  77^ )    $1.5f 

Hie  fixed  charges  (interest  on  investment  and  depreoiatioa)    M 

Cost  of  pumping • tJ22 

Total $4^ 

We  have  proceeded  to  apportion  these  charges  as  nearly  as 
possible  on  the  basis  of  expense  incurred  by  the  company,  and 
have  assumed  that  the  Consumers'  Ditch  Company  in  incmiring 
these  expenses  was  delivering  32  inches  of  water  according  to  the 
terms  of  the  old  contract  As  heretofore  stated  there  are  3,646 
acres  now  being  irrigated,  and  the  application  of  this  rate  to  that 
number  of  acres  will  produce  a  revenue  to  tiie  company  of 
$16,990.36. 

If  the  owners  of  the  Agathon  Land  Company  who  appear  to 
control  Consumers'  Ditch  Company  will  irrigate  their  land,  and 
this  rate  should  be  applied  to  the  6,300  acres,  a  revenue  would  be 
returned  to  the  Consumers'  Ditch  Company  of  $29,358. 

In  Mr.  Sanford's  testimony,  found  on  page  168  of  the  tran- 
script, it  appears  that  in  the  operating  expenses  for  the  year  1915 
the  sum  of  $5,302  was  allowed  for  fees  and  legal  expenses.  In 
this  sum. was  included  the  sum  of  $5,000  incurred  in  connection 
with  the  proceedings  herein  referred  to.  The  Conunission  has 
made  an  allowance  of  a  nominal  charge  of  $600  per  year  for 
legal  expenses.  A  sufficient  amount  will  be  allowed  in  the  rate 
to  take  care*  of  the  remaining  $4,800. 

Aoeordiiig  to  the  ilgures  introduced  the  "operating  charges''  of  the 

oompany,  excluding. the  $4,800 $  7,818.91 

Interest  on  investment 800.00 

Depreciation    4,532.16 

Coat  of  pumping 12,204.50 

$26,355.56 

If  the  Agathon  Land  Company  would  put  its  land  under  cul- 
tivation, and  contribute  its  share  to  operation  of  this  company, 
we  would  have,  as  above  stated,  $29,358. 

The  difference  between  this  sum  and  the  present  total  for 

operating,  fixed  charges,  and  pumping  should  take  care  of  any 

increased  cost  of  operation.     Furthermore,  if  the  lajid  required 

more  than  32  inches  of  water  the  Commission  will  allow  a  charge 

in  excess  of  $4.66  for  water  in  addition  to  the  32  inches. 

The  Commission  is  of  the  opinion  that  $4.80  per  acre  as  a 
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minimuin  charge  for  32  inches  of  water  is  a  f air,  reasonable,  and 
just  charge  for  the  servioe  rendered^  :and  that  the  eompan/a 
tariff  No.  2,  naming  $7  per  acre  for  such  service,  is  unjust  and 
unreasonable,  and  should  be  canceled.  The  Consumers'  Ditch 
Company  will  be  permitted  to  make  a  charge  not  to  exceed  10 
cents  per  acre  inch  for  all  water  delivered  in  excess  of  the  mini- 
mum of  32  inches. 

The  application  of  this  rate  for  32  inches  will  produce  $30,- 
240.  The  application  of  this  rate  for  48  inches  would  produce 
$40,320  if  applied  to  the  6,300  acres. 

At  the  last  hearing  a  motion  was  made  on  behalf  of  the  com- 
plainants^  asking  leave  to  amend  their  complaint  by  asking  for 
a  refund  of  excess  charges*  No  evidence  was  introduced  as  to 
the  amount  of  the  excess  charges,  and  no  findings  on  that  par- 
ticular point  can  be  made  at  this  time. 

The  motion  to  amend  will  be  allowed  and  further  testimony 
taken  on  this  feature  of  the  case  if  desired. 

The  complaint  as  to  the  Black  Bock  Power  &  Irrigation  Com- 
pany and  Agathon  Land  Company  will  be  dismissed. 

Findings  and  order  will  be  prepared  in  accordance  with  this 
opinion. 

The  Public  Service  Commission  of  Washington,  by  C*  A.  Rey- 
nolds, Chairman;  Arthur  A«  Lewis  and  I'rank  IL  Spinning, 
Commissioners. 

Note. — ^The  cases  passing  upon  the  power  of  the  Commission  to 
regulate  rates  as  affected  by  contracts  fixing  rates  are  presented  in  a 
note  to  Be  Colorado  Springs  Light,  Heat  &  P.  Co.  P.TT.S.1916C, 
464. 

In  New  Jersey  Zinc  Co.  v.  Central  B.  Co.  No.  1959,  April  20, 
1916,  it  was  held  that  the  Pennsylvania  Public  Service  Commission 
has  power  to  determine  that  rates  are  unjustly  discriminatory  even 
though  such  rates  were  fixed  by  a  contract  entered  into  prior  to  the 
effective  date  of  the  Public  Service  Company  law,  and  under  that 
law  a  public  service  company  has  power  to  charge  just  and  reasonable 
rates  notwithstanding  a  rate  contract  with  the  patrons  entered  into 
prior  to  its  effective  date,  which  contract  may  not  be  invalid  as  af- 
iording  discriminatory  rates. 
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PUBLIC  SEEVICE  COMMISSION 

V. 

CONSTJMBBS'  DITCH  COMPANY  et  aL 

[No.  4005.] 

Vahiotion'^ Theories'^ Sale  price. 

1.  The  sale  price  of  an  irrigation  distribution  ^Tstem,  althongli 
greatly  below  the  original  cost,  or  cost  of  reproduction,  or  cost  of  repro- 
duction less  depreciation,  may  be  taken  as  the  rate-making  value, 
where  it  appears  that  the  price  was  given  without  any  necessity  to 
buy  or  sell  on  a  resale  by  the  purchaser  at  a  receiver's  sale,  that  the 
capacity  of  the  system  is  greatly  in  excess  of  present  demand,  sad  that 
the  system  has  never  been  profitable. 

Valuatian  —  Lean  years  —  Coat  of  deveHopment. 

2.  No  allowance  can  be  made  in  a  rate  valuation  for  losses  during 
the  lean  years,  where  the  utility,  for  reasons  of  its  own,  purposely  made 
a  rate  below  the  cost  of  the  servioe  during  those  years. 

[AprU  26,  1916.] 

Peoceedings  to  fix  the  rate-making  value  of  the  Consumers' 
Ditch  Company,  the  Black  Bock  Power  &  Irrigation  Company, 
and  the  Agathon  Land  Company,  all  having  intercorporate  rela- 
tions. The  value  of  the  Consumers'  Ditch  Company  was  fixed  at 
$10,000,  and  complaint  dismissed  as  to  the  other  respondents. 

After  giving  a  history  of  the  Consumers'  Ditch  Company  and 
the  other  respondents,  and  the  predecessor,  the  Hanford  Irriga- 
tion and  Power  Company,  and  stating  other  matters  which  are  al- 
so set  forth  in  thd  irate  oase^  Buizford  y*  Ganaiuiiers'  Ditch  Co. 
ante,  448. 

Commissioner  Lewis  continued: 

[1^  8]  It  can  hardly  be  doubted  that  the  Con^mers'  Ditch 
Company  was  intended  to  be,  and  is,  an  operating  company  or- 
ganized for  the  purpose  of  holding  title  to  and  operating  the 
irrigation  canal  and  laterals  purchased  from  the  Hanford  com- 
pany. The  Black  Rock  Power  &  Irrigation  Company  was  organ- 
ized to  hold  title  to  and  operate  the  electrical  power  plant,  in- 
cluding the  pumping  plants  operated  by  electrical  power.  The 
Agathon  Land  Company  was  organized  to  hold  title  to  land.  By 
this  method  the  liability  which  Mr,  Lyons  and  his  associates  ac- 
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quired  at  the  receiver's  sale  was  put  into  one  reoeptacle,  viz,,  the 
Coneumers'  Ditch  Company,  and  none  of  the  assets  were  per- 
mitted to  become  associated  therewith.  The  only  real  asset  given 
to  this  company  was  $6,000  in  cash. 

The  complete  failure  of  the  Hanford  company,  the  sale  price 
at  receiver's  sale  of  its  property,  and  the  purchas€^rice  of  $5,000 
in  stock  paid  by  the  present  owners,  seem  conclusive  evidence 
that  the  fair  value  of  the  irrigation  plant  was  not,  and  is  not^  any- 
thing neax  what  the  property  cost  the  Hanford  company.  Par- 
ticularly is  this  apparent  when  consideration  is  given  to  the 
value  of  the  irrigation  plant,  disassociated  from  the  land  and 
power  advantages  sold  with  and  as  a  part  of  the  irrigation  project. 
Mr.  Lyons  sold  the  irrigation  plant  It  is  fair  to  assume  that  he 
was  a  willing  seller,  not  compelled  to  sell,  and  that  the  purchaser. 
Consumers'  Ditch  Company,  was  a  willing  purchaser,  not  com- 
pelled to  buy.  In  any  event  the  present  owners  have  invested  in 
plant  and  working  capital  only  $10,000  in  capital  stock.  We  are 
of  the  opinion  that  the  sale  price  in  this  transaction  may  be  taken 
as  the  fair  value,  without  any  disregard  of  the  property  rights  of 
the  present  6\vner8.  The  original  cost,  cost  of  reproduction,  cost 
of  reproduction  less  depreciation,  and  the  various  elements  pro- 
dded by  statute,  have  been  given  due  consideration. 

Counsel  for  the  company  present  a  theory  conceived  \fj  tihem  to 
be  proper  for  the  purpose  of  arriving  at  a  rate  base.  This  theory 
includes  a  consideration  of  the  original  cost  to  the  defunct  com- 
pany, the  cost  of  reproducing  new,. and  'the  cost  of  reproducing 
in  present  condition,  allowances  for  depreciation,  and  there  was 
also  presented  a  development  cost.  Concerning  this  last  item, 
counsel  quotes  from  People  ex  rel.  Kings  County  Lifting  Ca  v. 
WiUcox,  210  K  T.  479,  51  L.R.A.(N.S.)  1,:  104  N.  E-  911,  as 
follows;  '^In  a  business  dasslfied  among  th^  pubjUc  callings  the 
rate-making  power  must  allow  for  the.  leases  during  the  leajx  years, 
or  t^^ir  rate  will  be  confiscatory." 

While  the  above  theory  is  sound. in  some  instances,  such  an  al- 
lowance in  capital  cannot  be.  proper  when  the  utility,  for  reasons 
of  itB  own,  purposely  made  a  rate  .below  the  cost  of  service,  and 
admits  that  in  the  establishing  of  the  rate  for  these  lean  years  no 
consideration  was  given  to  the  value  of  the  service.  In  viewing 
the  value  of  the  irrigation  plant  alone,  the  company  can  claim  no 
injury  by  having  the  Conunission  accept  as  the  fair  valine  the  sale 
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price,  and  we  doubt  very  much  if  the  irrigation  plunt  could  be 
sold  on  the  market  to-day  for  the  price  which  Mr.  Lyons  evid^it- 
ly  received  when  he  sold  it  to  one  of  his  own  corporations.  No 
claim  is  made  that  the  Consumers^  Ditch  Company  purchased 
any  great  bargain  when  it  gave  $10,000  in  shares  of  capital  stock 
for  the  irrigation  plant  and  $5,000  in  cash. 

According  to  the  figures  submitted  by  the  engineers  for  the 
Public  Service  Commission  and  the  engineer  of  the  Consumers' 
Ditch  Company,  the  cost  of  construction  and  equipment,  defined 
as  being  the  actual  cost  from  accounting  records  of  the  existing 
property,  is:  Commission's  engineer,  $215,963.40;  H.  L.  Gray, 
for  Consumers'  Ditch  Company,  $212,921.87. 

The  amount  expended  in  permanent  improvements  is  included 
in  these  figures,  and  no  portion  of  permanent  improvements  is 
charged  to  operating  expense. 

The  estimated  cost  of  reproduction,  engineers  for  the  Commis 
sibn,  $247,175.62;  the  estimated  cost  of  reproduction,  H.  L. 
Gray,  $265,213.92. 

The  cost  of  reproducing  in  its  present  condition^  considering 
that  the  utility  has  an  average  life  of  thirty-eight  years,  and  an 
average  age  of  six  years,  would  give  an  estimated  cost  of  repro- 
ducing in  its  present  condition,  based  upon  the  figures  of  the 
Commission's  engineers^  of  the  sum  of  $207,620. 

The  amoimt  of  the  present  capital  stock  is  $10,000,  100  shares 
of  the  par  value  of  $100  each. 

There  is  no  funded  indebtedness. 

The  Commission  has  been  unable  to  determine  the  market 
value  of  the  stock  of  this  company,  as  it  does  not  appear  to  have 
been  upon  the  market.  . 

!N'o  dividends  were  ever  paid.  The  earnings  under  th^  present 
rates  as  shown  for  1915  by  the  Commission's  exhibit  was  the  sum 
of  $24,582.85,  and  by  the  exhibit  of  Mr.  Gray,  $24,478.11,  con- 
sidering the  acreage  served  and  the  earnings  for  1915,  and  the 
capacity  of  the  ditch ;  the  probable  earning  capacity  is  computed 
from  the  Commission's  exhibit  to  be  $43,475,  and  from  the  ex- 
hibit of  Mr.  Gray,  $42,292* 

The  sum  required  to  meet  fixed  eharges  and  operating  < 

appears  to  be  as  follows: 
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8  per  cent  interest  on  $10,000 $     800.00 

Depreciation    4,532.16 

Operation 2,986.78 

Maintenance,  taxes,  office,  and  general  expense 4,832.13 

For  pumping  the  water  to  the  Black  Rock  Power  &  Irrigation 

Company    12^04.50 

From  consideration  of  all  facts  in  the  case  the  Commission  is 
of  the  opinion  that  the  total  market  value  of  the  property  of  the 
Consumers'  Ditch  Company,  used  for  the  public  convenience 
within  this  state,  is  $10,000. 

The  complaint  will  be  di^miissed  as  to  the  Black  Bock  Power  & 
Irrigation  Company  and  the  Agatfaon  Land  Company. 

Findings  and  order  will  be  prepared  in  accordance  herewith. 

The  Public  Service  Commission  of  Waahingtcm,  by  C.  A. 
Keynolds,  Chairman;  Arthur  Al  Lewis  and  Frank  S.  Spinning, 
Commisaoners. 
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E.  T.  TTAKRTS  and  W.  S.  Harris,  Copartners  Trading  as  E.  T. 

Harris  &  Son, 

V. 

MARTIN  HEPPNEK., 
[Order  No.  1964.] 

Cinnniimion^Juriadioiion'^  Wharves '^Servipm  and  rates* 

The  Washington  Ckmimiasion  has  no  Jurisdiction  of  the  serrlee 
or  rates  of  docks  or  wharves  used  for  the  docking  of  launches  which 
carry  passengers  only. 

[February  28,  1916.] 

C0MPI.AINT  of  the  services  and  rates  of  docks  or  wharves  used 
for  the  docking  of  launches  carrying  passengers  only ;  dismissed 
for  want  of  jurisdiction. 

By  the  Commission:  The  Commission  having  made  and  en- 
tered findings  of  fact  in  the  above-entitled  proceeding,  from  which 
findings  of  fact  it  appears  that  the  launch  operated  by  complain- 
ants is  engaged  in  carrying  passengers  only,  and  the  Commission, 
being  of  the  opinion  that  the  Public  Service  Commission  law  of 
Washington  does  not  authorize. the  Cominission  to  regulate  the 
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service  or  rates  of  docks  or  wharves  in  connection  with  the  landing 
of  launches  operated  for  the  transportation  of  persons  exclusivelj, 
submitted  such  question  to  the  attorney  general  of  Washington, 
the  legal  advisor  of  the  Commission,  and  the  attorney  general 
advised  the  Commission  as  follows: 

^TTou  have  asked  us  to  advise  you  whether  or  not  the  Public 
Service  Commission  has  jurisdiction  over  docks  or  wharves  iised 
for  the  docking  of  launches  which  carry  passengers  only,  and 
whether  or  not  the  Commission  has^  authority  to  regulate  the 
rates  for  dockage  of  vessels  which  carry  passengers  only. 

"The  term  ^dock'  or  ^wharP  when  used  in  this  act  includes  any 
and  all  structures  at  which  any  steamboat,  vessel,  or  other  water 
craft  lands  for  the  purpose  of  ^receiving  or  discharging  freight 
from  or  for  the  public,  together  with  any  building  or  warehouse 
used  for  storing  such  freight  for  the  public  for  hire."  (Laws 
1911,  chap.  117,  §  8.) 

"The  term  Vharfinger'  or  Warehouseman'  when  used  in  this 
act  includes  every  corporation,  company,  association,  joint-stock 
association,  partnership,  and  person,  their  lessees,  trustees,  or  re- 
ceivers appointed  by  any  court  whatsoever,  operating  or  manag- 
ing any  dock,  wharf,  or  structure  where  steamboats,  vessels,  or 
other  water  craft  land  for  the  purpose  of  discharging  freight  for 
the  public,  and  where  such  freight  is  received  on  such  dock, 
wharf,  or  structure  for  the  public  for  hire  within  this  state." 
(Laws  1911,  chap.  117,  §  8.) 

"It  will  be  observed  that  these  definitions  include  only  struct- 
ures  at  which  steamboats  or  water  craft  land  for  the  purpose  of 
receiving  or  discharging  freight. 

"Article  V.  chapter  117,  Laws  of  1911,  being  the  article  rela- 
tive to  wharfingers  and  warehousemen,  refers  only  to  the  hand- 
ling of  property. 

'TTou  are  therefore  advised  that  the  Public  Service  Commis- 
sion is  not  authorized  to  regulate  the  charges  made  by  docks  for 
launches  which  carry  passengers  only,  and  that  the  Commis- 
sion does  not  have  jurisdiction  over  docks  and  wharves  used  ex- 
clusively by  boats  handling  passengers  only." 

Therefore,  it  appearing  that  the  Commission  is  without  juris- 
diction to  require  respondent  to  desist  frotn  the  discriminatorv 
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practices  described  in  the  Comnussion's  findings^  or  to  regulate  the 
rates  chai^d  by  respondent  for  landing  of  passenger  launches; 

It  is  ordered  that  the  above^entitled  proceeding  be  and  the  same 
hereby  is  dismissed* 

The  Public  Service  Commission  of  Washington,  l^y  0.  A 
Beynoldsy  Chairman ;  Arthur  A.  Lewis  and  Frank  B.  Spinning^ 
Commissioners 
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WASHINGTON 

V. 

SPOKANE  &  INLAND  EMPIRE  RAILROAD  COMPANY. 

[No.  12838.] 
(—  Waah.  — ,  154  Pac  1110.) 

PubNo  uUlUie^^  Street  raUtvays  ^^  Sale  of  9uii*plus  power. 

1.  The  Bale  of  the  surplus  electric  power  of  a  street  railway  com^ 
pany  under  contracts  with  private  individuals  is  not  public  business 
subject  to  the  control  of  the  state. 

PubUo  utilities '^  Private  enterprieea  ^^  Statutory  power  of  Comtnia^ 
eiotu 

2.  The  Washington  Public  Service  Crommission  law  (Seas.  .L.awa 
1911)  does  not  extend  the  jurisdiction  of  the  Commission  over  public 
utility  companies  in  their  private  affairs,  such  as  the  sale  of  surplus 
energy  by  a  street  railway  company. 

XiHdenoe—- •Tudfoiol  noUce^  Abuses  ^Street  taXUoays  ^-^  Sale  of  siur^ 
pH/us  power, 

3.  The  business  of  selling  surplus  power  by  a  traction  company  has 
not  been  so  notoriously  beset  by  abuses  that  the  Washington  courts 
will  take  judicial  notice  of  it  as  having  an  outlaw  character. 

Metum  -»  Street  railways  —  Profit  and  loss  from  Sale  of  surplus  power, 

4.  The  state  has  no  interest  in  either  the  gains  or  losses  of  a  utility 
in  its  private  enterprises,  since  they  cannot  affect  rates  to  the  public. 

"Bates  —  Defnition  —  Washington  statute, 

5.  The  word  "rates"  as  used  in  the  Washington  Public  Service  Com- 
mission statute  means  a  charge  to  the  public  open  to  all  upon  the  same 
tenbs,  and  not  the  consideration  of  a  private  contract  in  which  the 
public  has  no  interest. 

[February  16,  1916.] 
P.UJ1.1916D. 
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Appeal  by  tibe  Spokane  &  Inland  Empire  Railroad  Company 
from  a  judgment  of  the  Superior  Courts  Spokane  County,  grant* 
ing  a  writ  of  mandamus  on  the  relation  of  the  Public  Service 
Commission  of  Washington,  directing  a  disclosure  of  private  eon- 
tracts;  remanded  with  directions  to  deny  the  writ. 

Appearances:  Graves,  Kizer,  &  Graves  for  appellant;  W.  V. 
Tanner,  Attorney  General,  and  Scott  Z.  Henderson,  assistant  at- 
torney General,  for  respondent 

Mount,  J.,  delivered  the  opinion  of  the  court: 
Respondent  brings  a  mandamus  proceeding  to  compel  a  dis- 
closure of  private  contracts.  The  appellant  is  a  traction  company 
operating  a  street  railway  system  in  the  city  of  Spokane,  and  some 
interurban  lines  running  out  of  Spokane  into  the  surrounding 
country.  It  maintains  a  power  plant  which  generates  about 
12,000  horse  power.  Its  present  average  need  for  its  operations 
is  about  9,000  horse  power.  Some  years  ago,  at  a  time  when  its 
own  power  plant  had  not  been  completed,  appellant  entered  into 
a  contract  to  take  each  year  3,800  horse  power  from  the  Washing- 
ton Water  Power  Company,  a  power  company  operating  in  the 
same  territory.  With  the  development  of  its  own  plant  giving  ap- 
proximately 12,000  horse  power  and  the  contract  holding  it  to  take 
3,800  horse  power  from  the  Washington  Water  Power  Company, 
appellant  has  a  yearly  supply  of  approximately  16,000  horse  pow- 
er, or  about  6,000  or  7,000  horse  power  more  than  its  present 
average  need,  although  at  times  it  uses  as  much  as  12,000  horse 
power.  This  surplus  it  has  sold  under  private  contract  to  others, 
and  it  has  been  put  to  various  uses,  its  customers  being  a  land 
company,  one  or  two  farmers,  who  use  the  power  for  irrigation 
purposes,  two  manufacturing  plants,  a  grain  elevator,  an  irriga- 
tion  company,  and  three  or  four  individual  owners  of  local 
electric  light  plants  in  towns  and  villages  in  the  vicinity  of 
Spokane.  The  object  of  this  proceeding  is  to  compel  appellant 
to  submit  its  private  contracts  to  the  Public  Service  Commission, 
it  being  the  theory  of  the  Commission  that  it  has  jurisdiction 
over  that  part  of  the  appellant's  business  which  heretofore 
has  been  regarded  as  private  and  in  which  the  state  had 
no  interest;  that  it  cannot  make  an  adequate  and  inteUigeiat 
survey  of  the  rates  charged  by  appellant  in  its  service  to  the  pub- 
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lie  withont  them ;  and,  further,  that  to  regulate  the  rates  for  trac- 
tion purposes,  it  must  have  a  disclosure  of  all  contracts  and  all  ac- 
tivities yielding  a  revenue  to  appellant,  whether  they  be  private, 
entered  into  with  individuals,  or  affect  a  public  service  only. 

[1]  We  understand  the  law  in  this  state  to  be  that  companies 
furnishing  electrical  energj'  may  or  may  not  be  public  service  cor- 
porations, depending  upon  the  objects  for  which  they  were  organ- 
ized and  the  business  in  which  they  are  engaged,  the  logic  of  the 
cases  being  that  we  will  judicially  inquire  whether  the  sale  of 
power  is  a  selling  to  the  public  generally,  or  is  only  an  incident  to 
the  business  in  which  the  company  is  engaged,  as,  for  instance,  a 
sale  pending  a  time  when  its  surplus  will  be  needed  to  accomplish 
its  assumption  of  duty  to  the  public ;  for  it  has  been  held  that  a 
public  service  corporation  can  anticipate  its  future  needs  and  de- 
velop energy  reasonably  in  excess  of  present  requirements.  The . 
character  of  such  companies  and  their  relation  to  the  public  has 
been  frequently  considered  by  this  court.  We  find  no  departure 
from  our  first  holding  that  a  sale  of  electrical  energy  or  power  for 
private  enterprises  is  not  an  engaging  in  a  public  business,  and 
gives  such  companies  no  right  to  assert  the  sovereignty  of  the 
state.  Healy  Lumber  Co.  v.  Morris,  33  Wash.  490,  63  L.E.A. 
820,  99  Am.  St.  Eep.  964,  74  Pac.  081 ;  State  ex  rel.  Tacoma 
Industrial  Co.  v.  White  River  Power  Co.  39  Wash.  648,  2  L.R.A. 
(N.S.)  842,  82  Pac.  150,  4  Ann.  Cas.  987 ;  State  ex  rel.  Harris  v. 
Superior  Ct  42  Wash.  660,  5  L.R.A.(N.S.)  672,  85  Pac.  666,  7 
Ann.  Cas.  748 ;  State  ex  rel.  Harris  v.  01>Tnpia  tight  &  P.  Co. 
46  Wash.  611,  90  Pac.  656 ;  State  ex  rel.  Tolt  Power  &  Transp. 
Co.  V.  Superior  Ct.  50  Wash.  13,  96  Pac.  519 ;  State  ex  rel. 
Shropshire  v.  Superior  Ct.  51  Wash.  386,  99  Pac.  3 ;  State  ex  rel. 
Dominick  v.  Superior  Ct.  62  Wash.  196,  21  L.Il.A,(N.S.)  448, 
100  Pac.  817;  Tacoma  v.  Nisqually  Power  Co.  57  Wash.  420, 
107  Pac.  199 ;  State  ex  rel.  Lyle  Light,  Power  &  Water  Co.  v. 
Superior  Ct.  70  Wash.  486,  127  Pac.  104;  State  ex  rel.  Weyer- 
haeuser Timber  Co.  v.  Superior  Ct.  71  Wash.  84,  127  Pac.  591, 
In  all  of  those  cases  the  company  was  asserting  the  right  of  emi- 
nent domain  in  order  to  avail  itself  of  the  rights  and  privileges 
granted  by  statute  to  public  service  corporations.  In  the  absence 
of  controlling  legislation  the  court  refused  to  eod^nd  the  right 
In  the  Nisqually  Power  Co.  Case  we  even  held  the  use  of  the 
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word  ^^private"  in  a  legislative  act  to  have  been  inadvert^it  and 
therefore  surplusage.  The  court  has  not  inclined  to  the  thou^t 
that  corporations  not  directly  engaged  in  the  sale  of  power  to  the 
public  generally  should  be  clothed  in  the  garb  of  the  state,  in  the 
absence  of  an  unquesticmed  intent  on  the  part  of  the  l^slature  so 
to  do. 

The  case  at  bar  is  presented  from  the  other  angle.  The  com- 
pany is  insisting  that  its  contracts  with  private  individuals  for 
the  sale  of  excess  power  are  of  no  concern  to  the  state  because 
they  pertain  to  private  business  in  no  way  affecting  the  public, 
while  the  state  is  insisting  that  such  contracts  are  essential  to  an 
intelligent  exercise  of  its  admitted  function  to  inquire  into  and 
regulate  appellant's  traction  rates.  In  other  words,  appellant 
rests  upon  the  law  as  we  have  heretofore  found  it  to  be,  and 
respondent  insists  that  the  court  has  indicated  a  purpose 
to  relax  the  rule  in  the  later  cases  (State  ex  rel.  Clark  v. 
Superior  Ct.  62  Wash.  612,  114  Pac  444;  State  ex  reL  Lyle 
Light,  Power  &  Water  Co.  v.  Superior  Ct  70  Wash.  486, 127  Pac. 
104;  State  ex  rel.  Weyerhaeuser  v.  Superior  Ct.  71  Wash.  84, 
127  Pac.  591 ;  State  ex  rel.  Mountain  Timber  Co.  v.  Superior  Ct. 
77  Wash.  585,  137  Pac.  994),  or,  if  not,  the  act  of  1911  (Sess. 
Laws,  p.  543)  is  ample  to  sustain  the  right  of  respondent  to  in- 
quire into  and  control  that  part  of  the  business  of  appellant  which 
has  heretofore  been  considered  as  private,  and  not  a  proper  sub- 
ject of  state  control. 

To  review  the  cases  in  detail  would  serve  no  purpose.  We  have 
discovered  in  them  no  purpose  to  depart  from  our  former  holdings. 
There  may  be  some  expressions  in  cases  involving  collateral  ques- 
tions which  seemingly  touch  the  question  under  discussion,  and 
which  may  give  impulse  to  the  thought  that  we  had  it  in  mind  to 
modify  some  of  our  decisions,  but  the  fact  remains  that  wherever 
the  exact  question  has  been  submitted  to  the  court,  it  has  held  to 
the  doctrine  of  the  earlier  cases,  that  is,  that  the  sale  of  power  to 
be  used  by  others  for  traction  purposes,  lighting,  manufacturing, 
etc.,  is  not  a  public  use,  and  that  the  sale  of  surplus  power,  or  the 
difference  between  the  ordinary  requirements  and  the  peak  load 
by  a  corporation  which  does  do  a  public  service  business,  when 
such  surplus  is  not  in  use,  is  only  an  incident  to  the  public  em- 
ployment of  which  the  law  will  take  no  notice.  2f  otwithstandiiig 
the  criticisms  of  counsel,  there  is  sound  reason  for  our  former 
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holdings^  to  whioh  we  Bball  advert  when  discussing  the  next  phase 
of  the  case. 

[2]  The  final  and  controlling  question  is  whether  the  act  of 
1911  has  extended  the  jurisdiction  of  the  Public  Service  Commis- 
sion over  power  companies,  regardless  of  the  character  of  the 
business  in  which  they  are  engaged.  Counsel  for  respondent  says : 
''We  may  rest  our  case  on  the  proposition  that,  irrespective  of 
any  question  of  eminent  domain,  the  contracts  of  appellant  are 
'dothed  with  a  public  interest,'  and  therefore  subject  to  regula- 
tion, and  that  the  determination  of  the  policy  of  regulation  is 
for  the  l^slature.** 

Counsel  for  appellant  admits:  '^The  sole  question  in  llie  case  is 
whether  the  defendant's  power  business  is  a  public  business, 
in  view  of  the  uses  to  which  the  power  sold  by  it  is  put,  and 
is  therefore  subject  to  the  jurisdiction  of  the  Public  Service 
Commissi<m.  If  it  is  within  the  legislative  power  to  make  pub- 
lic a  business  conducted  as  defendant's  power  business  is, 
undoubtedly  the  legislature  has  done  so,  and  the  case  was 
rightfully  decided.  It  is  an  electrical  company,  and  owns  an 
electric  plant  within  the  definitions  of  the  statute.  Sess.  Laws 
1911,  pp.  543,  644.  The  act  makes  no  distinction  between  an 
electrical  company  selling  its  product  for  public  purposes  and  one 
selling  for  private  purposes.  All  such  companies  selling  ^electric- 
ity for  light,  heat,  or  power  for  hire'  are  declared  to  be  public 
service  companies,  subject  to  regulation  by  the  public,  and  under 
the  jurisdiction  of  the  Public  Service  Commission." 

This  leads  us  to  a  construction  of  the  statute.  The  purpose  of 
the  state  in  creating  the  Public  Service  Commission  was  to  regu- 
late "public  service  properties  and  utilities."  In  the  White  Eiver 
Power  Co.  Case,  39  Wash.  648,  2  L.R.A.(N.S.)  842,  82  Pac. 
150,  4  Ann.  Cas.  987,  we  held  the  question  whether  the  legisla- 
ture could  clothe  power  companies  with  a  public  character  open, 
saying :  ''We  do  not  mean  to  say  that  the  right  of  eminent  domain 
can,  in  no  case,  be  extended  to  a  corporation  organized  for  the  pur- 
pose of  generating  and  transmitting  electricily  for  power  and 
other  purposes.  But  before  this  can  be  done,  public  necessity 
must  require  it^  and  tibe  right  of  the  public  to  the  use  and  enjoy- 
ment of  the  property  must  be  regulated,  guaranteed,  and  safe- 
guarded by  proper  legislation." 
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It  is  argued  that  the  present  act  (1911)  furnishes  ample  au- 
thority for  holding  that  public  necessity,  as  evidenced  by  the 
legislative  declaration,  now  requires  that  such  companies  be  held 
subject  to  regulation  in  their  private  affairs,  and  that  the  right 
of  the  public  to  the  enjoyment  and  use  of  such  property  is  regu- 
lated, guaranteed,  and  safeguarded  by  appropriate  legislation. 
But  we  think  the  act  does  not  go  so  far.  That  it  assumes  juris- 
diction over  power  companies  and  electrical  companies  may  be 
conceded,  but  we  find  nothing  that  compels  the  conclusion  that 
the  legislature  intended  to  inquire  into  or  r^ulate  such  companies 
except  in  so  far  as  their  business  affects  the  right  of  the  whole 
public  to  their  products  upon  fair  or  reasonable  terms.  Granting 
for  the  sake  of  argument  the  right  of  the  legislature  to  exercise 
the  police  power  to  the  extent  of  regulating  and  controlling  the 
price  to  be  charged  for  power  sold  to  private  individuals  or  to 
others,  such  right  should  not  be  declared  by  the  courts  in  the  ab- 
sence of  express  legislation.  The  regulation  and  control  of  busi- 
ness of  a  private  nature  is  sustained  by  reference  to  the  police  pow- 
er, and  even  then  it  is  sustained  only  when  the  ooMtts  have  been 
able  to  say  that  a  business  is  in  character  and  extent  of  operation 
such  that  it  touches  the  whole  people  and  affects  their  general  wel- 
fare. It  is  upon  this  principle  that  iNfoble  State  Bank  v.  Haskell, 
219  U.  S.  104,  55  L.  ed.  112,  82  LR.A.(]Sr.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487,  and  German  Alliance  Ins. 
Co.  v.  Lewis,  233  U.  S.  389,  58  L.  ed.  1011,  L,R,A.1915C,  1189, 
34  Sup.  Ct.  Rep.  612,  rest.  Until  the  legislature  brings  a  busi- 
ness within  the  police  power  by  clear  intent  courts  will  not  do  so. 
Courts  have  assumed  to  say  whether  an  act  of  the  legislature  falls 
within  the  police  power,  but  primarily  the  assertion  of  police  pow- 
er is  for  the  legislature.  They  are  not  disposed  to  hold  that  a 
thing  should  be  done  by  an  individual  or  by  the  whole  public  be- 
cause the  public  welfare  demands  it.  They  have  acted  only  after 
the  legislature  has  defined  the  object  of  the  power.  In  other 
words,  the  courts  have  never  said  primarily  that  the  police  power 
should  be  applied  in  any  given  case.  Their  only  inquiry  has  been 
whether  a  legislative  act  is  reasonably  within  the  legislative  pow- 
er and  the  thing  sougl.t  to  be  done  is  fairly  within  tlie  terms  of 

the  act.    And  it  is  well  that  it  is  so,  for  the  legislative  body  can  ex- 
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tend  the  domain  of  the  police  power  wth  sufficient  rapidity. 
There  is  no  reason  why  the  courts  should  engage  in  a  rivalry 
with  it. 

At  the  time  the  act  of  1911  was  passed  die  law  was  well  defined 
and  certain  in  its  termB.  The  sale  of  power  to  individuals  or  com- 
panies, to  be  in  turn  sold^  was  not  a  public  use.  The  rule  and  the 
eases  declaring  it  must  have  been  well  understood  bj  the  legisla- 
ture. Yet  the  act  nowhere  attempts  to  cover  any  use  theretofore 
deemed  to  be  private.  Its  whole  context  seems  to  compel  the 
thought  that  it  had  in  mind  only  such  uses  as  the  public  might 
compel.  There  is  nothing  to  indicate  a  legislative  intent  to  de- 
clare that  the  sale  of  surplus  or  secondary  power  pending  a  future 
use  by  a  company  in  the  performance  of  its  public  functions  is  a 
thing  that  affects  the  general  welfare,  the  health,  peace,  or  happi- 
ness of  the  citizen,  or  that  it  is  in  any  way  necessary  to  sustain 
the  right  of  the  state  to  govern. 

[8]  Neither  has  the  business  of  selling  surplus  power  been  so 
notoriously  beset  by  abuses  that  we  can  judicially  notice  it  as 
having  an  outlaw  character.  The  right  to  regulate  under  the  pres- 
ent law  must  be  measured  by  the  public  interest.  It  will  hardly 
be  contended  that  appellant's  contracts  with  those  to  whom  it 
sells  its  surplus  is  of  any  interest  or  concern  to  anyone  other  than 
the  immediate  parties.  It  is  not  alleged  that  it  is  neglecting  its 
public  duty  because  of  them.  No  one  has  a  right  to  compel  ap- 
pellant to  sell  its  surplus.  The  act  of  sale  is  purely  voluntary. 
Like  the  merchant  it  can  sell  at  one  price  to  one  man  and  at  an- 
other price  to  another.  The  parties  to  the  contracts  are  not  com- 
plaining. If  either  is  not  content  with  the  offering  of  the  other, 
he  does  not  have  to  contract.  He  can  go  his  way.  But  it  is  not 
so  with  appellant  when  exercising  its  public  function,  that  is, 
furnishing  something — a  necessity — that  all  are  entitled  to  re- 
ceive upon  equal  terms,  under  equal  circumstances  and  without 
exclusive  conditions.    Beale  &  W.  Rate  Eegulation,  §  1. 

[4]  The  only  interest  the  state  can  have  in  such  contracts  is 
that  they  may  not  be  made  and  persisted  in  to  the  detriment  of 
the  public.  They  are  made  subject  to  the  paramount  undertaking 
of  the  company,  and  ipust  give  way  to  the  public  interest  if  ne- 
cessity requires.  If  at  any  time  the  state,  acting  through  its  ac- 
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credited  agency,  puts  a  burden  upon  a  public  semoe  corporati<m 
which  requires  the  use  of  its  surplus  energy,  it  must  devote  audi 
energy  to  the  public  use  and  abandon  its  private  contracts,  for 
they  are  no  longer  mere  incidents  to  the  undertaking  in  which  the 
public  has  no  interest,  but  are  an.  incumbrance  upon  a  public 
service.  A  private  contractor  could  not  compel  specific  perform- 
ance of  his  contract  as  against  an  intervening  public  right 
Thus  reasoning,  it  follows  that  inquiry  into  these  collateral  mat- 
ters is  not  essential  to  the  performance  of  the  public  functions  of 
the  respondent.  The  Commission  insists  that  it  cannot  find  a 
basis  for  rate  making  without  knowing  the  private,  as  well  as  the 
public,  affairs  of  the  appellant.  Granting  that  the  appellant  is 
entitled  to  a  fair  return  upon  its  investment  and  the  public 
to  a  fair  rate  of  transportation,  to  hold  that  respondent 
could  figure  appellant's  private  contracts  as  a  basis  for  rate 
making  would,  in  turn,  compel  the  holding  that  appellant  would 
be  entitled  to  take  from  the  public  enough  to  make  good  its  losses 
in  its  private  enterprises.  The  state  has  no  interest  either 
in  appellant^s  gains  or  losses  in  its  private  enterprises.  It  has 
not  yet  assumed  to  stand  as  an  inquisitor  or  conservator  in  pri- 
vate business.  The  act  creating  the  Commission  reflects  no  more 
than  an  intent  to  care  for  every  right  of  the  public  in  so  far  as 
they  relate  to  the  public  functions  of  a  public  service  corporation. 

[5]  It  provides  for  equality  of  service,  a  physical  valuation, 
^'the  total  market  value  of  the  property  of  each  public  service  com- 
pany operating  in  this  state,  used  for  the  public  convenience  with- 
in the  state,"  and  that  the  Commission  shall  "ascertain  the  prob- 
able earning  capacity  of  each  public  service  company  under  the 
rates  now  charged  by  such  companies,"  that  is,  rates  for  service 
falling  within  the  scope  and  intendment  of  the  law ;  for  "rates" 
must  be  hdd  to  mean  a  charge  to  the  public  for  a  service  open  to 
all  and  upon  the  same  terms,  and  not  a  consideration  of  a  private 
contract  in  which  the  public  has  no  interest. 

This  holding  makes  it  unnecessary  for  us  to  inquire  into  the 
power  of  the  legislature  to  assume  a  control  over  business  of  a 
private  nature,  or  whether  such  an  act  being  passed  raises  a  legis- 
lative or  judicial  question.    It  is  enough  fhat  the  Public  Service 

Commission  law  does  not  go  to  that  extent  in  its  letter,  and  oaxir 
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not  be  held  to  have  gone  to  that  extent  by  construction  without 
doing  violence  to  the  manifest  purpose  and  spirit  of  the  law. 
Remanded,  with  instructions  to  denj  the  writ 

Morris,  Ch.  J.,  and  Chadwick  and  Ellis,  JJ.,  concur. 

FuUartan,  J.,  concurs  in  the  result. 


OAI/IFORNIA  RAILROAD  OOMBflSSION. 

BE  NORTH  PORK  DITCH  COMPANY. 

[Decision  No.  3165;  Application  No.  1524.] 

JHacriminatUm  —  Bates  —  Irrigation  —  Grant  of  free  water  for  &erv» 
ices. 

1.  A  public  water  companj  oanaot  grant  to  its  secretary  a  per- 
petaal  right  to  water  in  consideration  of  his  Berrloes. 

Oonatitutional  law  —  Impairment  of  oontraate  —  dnUracts  for  less 
than  schedule  rates, 

2.  A  consamer  of  water  cannot  be  serred  at  less  than  regular  rates^ 
although  upon  the  eonv^^nce  of  his  hand  to  the  water  companj  it  was 
agreed  that  he  should  receive  a  lower  rate  for  water. 

Constitutional  law  —  Impairment  of  contracts  —  Potoer  to  regulate, 

3.  Ck>ntract8  fixing  ratee  for  irrigation  are  not  binding  as  against 
the  power  of  the  Commission  to  regulate  rates. 

Valuation  ^  Bates  '^  Irrigation  •*-  Cost  of  property  huilt  for  non^ 
utility  purposes, 

4.  A  mining  ditch  taken  over  hj  an  irrigation  company  should  be 
valued  for  rate  making  at  the  purchase  price  plus  expenditures  made 
thereon,  and  not  at  the  original  oost,  since  the  water  company  should 
not  be  allowed  a  return  on  an  investment  made  for  a  purpose  which 
has  failed  simply  because  it  became  possible  to  use  the  property 
for  a  new  purpose. 

Betum  —  Irrigation  —  Amount, 

6.  Six  per  cent  is  a  reasonable  retuni.  upon  the  property  of  an  irri* 
gation  company. 

[March  17,  1016.] 

Pbtitios^  for  an  order  fixing  rates  for  d<)mestic  and  irrigation 
water  service;  wholesale  and  retail  rates  fixed  and  consumers 
advised  that  service  v^ill  not  be  materially  improved  until  various 
colonies  are  so  organized  as  to  permit  control  of  service  among 
consumers. 

Appearances:    Frank  F.  Atkinson^  of  Elliott  &  Atkinson,  for 
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receivers  of  American  Irrigation  Company ;  Lester  Hinsdale  for 
North  Fork  Ditch  Company;  Chauncey  H.  Dunn  for  Citrus 
Heights  Colony;  J.  M.  Inman  for  Fair  Oaks  Water  Takers 
Association;  Sheridan  Downey,  of  Downey,  PuUen,  &  Downey, 
for  Fair  Oaks  Water  Takers  Association ;  A.  E.  Clark  for  water 
users  of  Kosedale  School  District;  O.  G.  Hopkins  for  Orangevale 
Water  Company  and  American  Irrigation  Company ;  A.  F.  Lacey 
for  water  users  of  Cardwell  Colony ;  Robert  T.  Devlin  for  estates 
of  A.  N.  Buchanan,  Charles  S.  Gibbons,  and  Samuel  Jones; 
George  A,  Van  Smith  in  propria  persona;  S.  Glen  Andrus  in 
propria  persona;  R,  L.  Shinn  for  Carmichael  Colony  System; 
M.  L.  Sears  in  propria  persona. 

Edgerton,  Commissioner:  Applicant  asks  that  the  Commis- 
sion fix  rates  for  its  domestic  and  irrigation  water  service.  The 
applicant's  plant  consists  of  a  diversion  dam  on  the  North  Fork 
of  American  river,  a  main  ditch  which  is  25f  miles  long,  laterals 
and  appurtenant  structures.  The  dam  is  in  Placer  county,  about 
2  miles  from  Auburn.  The  main  ditch  extends  from  the  dam  into 
Sacramento  county  and  ends  at  the  Penstock  reservoir,  about  3 
miles  from  Folsom,  being  on  the  other  side  of  the  American 
river  from  that  place.  The  four  lateral  ditches  aggregate  a  total 
of  9.65  miles  in  length,  with  two  distribution  pipe  lines  aggre- 
gating 4.25  miles  in  length.  •  The  other  principal  structures  con- 
sist of  a  main  reservoir  covering  20  acres,  the  Penstock  resen-oir 
covering  1  acre,  the  Mississippi  bar  reservoir  covering  21  acres 
and  mud  settler  covering  4  acres.  The  company  has  a  right  to 
divert  from  the  North  Fork  of  the  American  river  3,000  inches 
of  water,  measured  under  a  4-inch  pressure,  equal  to  60  cubic 
feet  per  second.  The  company  also  claims  other  unadjudicated 
rights  to  water.  Three  hundred  and  seventy-five  acres  of  land 
are  irrigated  along  the  main  ditch,  using  the  16  inches  of  water 
delivered  to  the  Buchanan  Ranch. 

From  the  lateral  ditohes  the  following  acreage  is  irrigated: 

Rose  Spring  ditch,  423  acres ;  Ashla»d  ditch,  67  acres — a  total  of 

490  acres  on  the  lateral  ditches. 

\    On  the  pipe  lines  the  following  acreage  is  irrigated :    Cardwell 

and  San  Juanita  Colony,  156  acres;  Orangevale  Colony,  589 

acres ;  colonies  on  the  Fair  Oaks  Pipe  System,  .3,350  aeres, — a 
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total  of  4,095  acres  on  the  pipe  line,  and  4,585  acres  on  the  lateral 
ditches  and  pipe  lines  combined.  This  gives  a  grand  total  of 
4,960  acres. 

The  Fair  Oaks  Water  Takers  Association  appeared  in  the  pro- 
ceeding by  counsel,  and  introduced  evideiice  and  filed  briefs. 
This  association  protests  against  any  increase  in  applicant's  rates, 
and  urges  that  applicant  is  indirectly  responsible  for  the  sale  of 
lands  under  its  system  at  a  price  which  embraced  an  amount  suf- 
ficient to  install  a  water  system  such  as  that  of  applicant,  and 
that  inasmuch  as  applicant's  plant  was  used  by  manipulators  in 
the  sale  of  such  land  applicant  should  not  be  allowed  to  charge 
rates  so  as  to  produce  any  excess  of  an  amoimt  equal  to  deprecia- 
tion and  operating  expenses,  and  that  no  interest  or  return  on 
property  should  be  allowed. 

I  have  considered  the  evidence  carefully,  and  read  all  of  the 
briefs  filed,  and  find  that  there  is  no  justification  for  holding 
that  applicant  is  now  or  ever  has  been  interested  in  lands  irrigated 
by  it,  or  that  applicant  ever  took  part  in  the  sale  of  any  such 
lands. 

I  find  nothing  in  the  evidence,  nor  am  I  persuaded  by  the  briefs 
of  counsel,  to  import  into  the  determination  of  this  matter  any 
unusual  considerations. 

[1]  One  matter,  however,  requires  attention.  The  estates  of 
A.  N.  Buchanan,  Charles  S.  Gibbons,  and  Samuel  Jones  now 
claim  the  right  to  receive  16  miner's  inches  of  water  from  appli- 
cant free  of  cost.  On  the  8th  of  February,  1903,  North  Fork 
Ditch  Company,  through  its  board  of  directors,  adopted  a  resolu- 
tion, as  follows : 

^TResolved,  That  for  and  in  consideration  of  services  heretofore 
rendered  by  A.  N.  Buchanan  for  tiiis  company,  as  its  secretary, 
a  perpetual  right  to  16  inches  of  water  be  granted  to  him  and 
his  assigns  for  the  exclusive  purposes  of  irrigating  the  land  herein- 
after in  this  resolution  described,  and  for  use  thereon  for  domestic 
purposes,  such  water  to  be  diverted  from  the  ditch  of  this  com- 
pany and  conveyed  to  said  land  and  used  thereon  foi*  such  pur- 
poses at  his  own  cost  and  expense ;  and  the  president  of  this  com- 
pany is  hereby  vested  with  full  authority  to  carry  into  effect  this 
resolution.  The  land  in  this  r^olutiou  referred  to  is  isituate 
in  the  county  of  Sacramento  and  state  of  California,  and  is  about 
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100  acres  of  land  bought  by  the  said  A.  N.  Buchanan  from  Jo&eipk 
and  Wm.  M.  Sims,  particularly  described  as  follows." 

It  appears  from  the  evidence  that  subsequent  to  the  adoption 
of  this  resolution  Buchanan  and  his  successors  and  associates 
diverted  frcmi  the  ditch  of  applicant  the  full  16  inches  of  water, 
and  have  ever  since  diverted  and  used  said  water  without  payment 
therefor  to  applicant. 

Mr.  Isaac  A.  Hinkle,  a  witness  called  on  behalf  of  the  estates  of 
Buchanan,  Gibbons,  and  Jones,  testified  that  he  had  worked  for 
the  North  Fork  Ditch  Company  since  1882,  and  that  he  looked 
after  what  is  known  as  the  Ashlan4  section  of  the  ditcL 

Mr.  Hinkle  testified  that  just  prior  to  the  diversion  of  the  16 
inches  of  water  the  full  amount  of  water  running  in  the  ditch 
was  used  either  for  the  use  of  individuals  or  for  mining,  for 
which  use  applicant  was  paid  compensation. 

His  testimony  on  that  subject  is  as  follows : 

Q.  What  was  becoming  of  that  water  before  the  Buchanan 
water  was  taken  out  ? 

A.  It  went  into  a  reservoir  and  was  distributed  from  there. 

Q.  What  reservoir  was  that? 

A.  It  is  what  we  call  reservoir  No.  1,  storage  reservoir. 

Q.  Who  was  supplied  from  that  reservoir  with  water? 

A.  That  went  back  into  the  old  original  ditch  and  come  on 
do^Ti  and  supplied  the  people  below  Fair  Oaks,  Orangevale,  and 
any  one  that  bought  water  out  of  the  ditch  below  that  point 

Q.  Those  people,  I  assume  it  will  be  agreed,  were  paying  rateSi 
is  that  true  ? 

A.  Yes,  they  were  all  paying  rates. 

Q.  Were-  they  using  all  of  the  water  ? 

A.  Well,  I  couldn't  say  whether  they  were  using  it  all  at  that 
time;  I  think  though  practically  all  of  it  What  was  not  used 
for  irrigation  purposes  was  used  for  mining.  There  was  some 
mining  going  on  at  that  time. 

Q.  I  am  speaking  now  about  the  time  the  Buchanan  ditch  was 
put  in  there. 

A.  Yes. 

Q.  Well,  was  there  any  waste  water  at  that  time  t 

A.  Well,  as  I  say,  we  were  running  it — ^whi^ver  waste  water 
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tkere  wa8>  we  carried  it  down  into  what  we  called  the  Mississippi 
har. 

Mr.  Devlin.    And  used  it  for  dredger  mining  ? 

Commissioner  Edgerton.  Would  you  say  all  the  water  was 
being  used  for  the  purpose  which  you  have  named  ! 

A.  Yes,  it  was  practically  all  of  it. 

Q.  What  then  became  of  the  consumers  when  the  Buchanan 
water  was  taken  out? 

A.  Well,  I  don't  know  as  it  made  any  particular  difference, 
because  he  never  got  only  the  16  inches.  I  never  could  see  any 
great  difference.  Of  course,  there  was  that  much  taken  out  of  the 
mining  part. 

Q.  You  think  it  came  out  of  that  which  you  were  supplying 
the  mine  ? 

A.  Yes,  we  ran  considerable  water  down  to  the  dredge.  Since 
that  time  we  run  them  with  winter  water. 

Q.  These  dredges  being  what  we  now  know  as  gold  dredges  ? 

A.  Yes,  sir. 

It  appears  that  applicant  and  its  predecessors  appropriated 
water  from  the  North  Fork  of  the  American  river  for  sale,  rental, 
and  distribution  for  agriculture,  mining,  and  mechanical  purposes 
at  all  seasons  of  each  year.  It  appears,  further,  that  at  the  time 
of  the  attempted  conveyance  of  water  to  Buchanan  by  applicant 
in  1903,  applicant  was  a  public  utility  water  company  distribut- 
ing water  for  compensation. 

Taken  together,  these  facts  bring  this  16  inches  of  water  square- 
ly within  the  rule  laid  down  in  the  case  of  I^avitt  v.  Lassen 
Irrig.  Co.  157  Cal.  82,  29  L.K.A.(N'.S.)  213,  106  Pac.  404,  It 
was  there  said : 

"Treating  Leavitt's  appropriation  as  being  wholly  and  entirely 
for  public  use,  he,  the  owner  of  the  system,  was  but  an  instru- 
mentality for  the  distribution  of  the  waters  which  he  gathered  to 
such  members  of  the  public  as  might  apply  for  them  and  pay  to 
him  the  legal  charge  for  the  service  that  he  rendered.  As  the 
agent  of  such  a  public  use,  he  had  no  po^ver  whatsoever  to  reserve 
to  himself  for  his  private  purposes  any  part  of  this  water.  If  he 
could  reserve  a  part,  be  could  reserve  all,  and  thus,  by  his  ipse 

dixit,  convert  a  public  use  into  a  private  ownership,  or,  if  he  could' 
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reserve  a  part  for  himself,  he  could  with  equal  authority  give  away 
parts  of  the  supply  to  others,  and  by  this  method  destroy  what  th6 
Constitution  itself  has  declared  shall  forevter  remain  a  public 
use." 

It  follows,  therefore,  that  this  16  inches  of  water  should  be 
treated  the  same  as  all  other  water  supplied  by  applicant,  and 
should  be  paid  for  at  the  same  rated  as  are  fixed  for  other  con- 
sumers receiving  a  like  service. 

[2]  It  appears,  also,  from  the  evidence,  that  Isaac  Hinkle, 
present  superintendent  of  applicant's  system,  is  receiving  water 
at  a  rate  lower  than  the  ordinary  consumers.  He  was  given  the 
privilege  of  taking  25  inches  of  water  at  the  rate  of  10  cents  per 
miner's  inch  day.  Using  180  days  per  year  as  the  irrigation 
period,  this  would  amount  to  $18  per  miner's  inch  per  year,  which 
would  net  the  company  $450  per  year.  If  paid  for  at  the  regular 
rate  of  $37.50  per  miner's  inch,  it  would  amount  to  $937.50  per 
year.    This  results  in  a  loss  to  the  company  of  $487.50  per  year. 

It  is  alleged  that  this  lower  rate  for  water  is  given  Mr.  Hinkle 
because  he  conveyed  to  applicant  15.4  acr^s  of  land  for  a  reservoir 
site. 

It  is  evident  that  if  a  public  utility  water  company  is  permitted 
to  accept  property  or  money  under  an  agreement  fixing  the  rate 
for  water,  and  that  if  the  consumer  thus  favored  may  forever 
urge  this  agreement  as  binding  against  the  power  of  the  state  to 
fix  rates,  the  state  would  be  impotent  to  exercise  its  regulatory 
power.  While  I  do  not  believe  that  any  sweeping  declaration 
should  be  made  by  this  Commission  that  it  will  in  no  case  recog- 
nize or  consider  agreements  heretofore  made  for  the  service  of 
water,  still,  in  this  present  instance,  I  see  no  reason  for  permitting 
water  to  be  served  at  less  than  the  regular  rates  to  Mr.  Hinkle. 
He  occupies  no  different  position  than  that  of  consumers  under 
systems  where  different  prices  have  been  paid  for  so-called  water 
rights.  Obviously,  if  the  Commission  gave  full  consideration  to 
these  different  prices  paid  for  water  rights,  then  different  rates 
would  have  to  be  established  upon  a  basis  of  these  payments,  and 
a  chaotic  condition  would  result 

[8]  The  operating  revenue  of  applicant,  as  shown  by  its  books, 
from  April  1, 1914,  to  March  81,  1915,  was  $23,412.47,  imd  the 
operating  expense  for  the  same  period  was  $12,577.77|  which  in- 
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dades  maintenanoe,  operation,  taxes,  and  insurance.  This  gives 
a  net  operating  revenue  of  $10,834.70.  However,  the  net  oper^ 
ating  revenue  has  been  less  than  this,  on  account  of  the  fact  that 
some  of  the  consumers,  notably  the  American  Irrigation  Com- 
pany, have  not  paid  their  bills  in  fuU^  but  it  is  probable  that  this 
condition  yrill  be  improved  by  the  adoption  of  suitable  rules  and 
regulations. 

Applicant  delivers  water  directly  to  consumers  along  its  main 
ditch  and  laterals^  the  stated  rate  therefor  being  $37.50  per 
miner^s  inch,  under  a  C-inch  pressure.  It  delivers  water  whole- 
sale at  the  Penstock  reservoir  to  American  Irrigation  Company 
at  the  stated  rate  of  $18  per  miner's  inch,  under  a  4-inch  pressure. 
This  latter  company  in  turn  conveys  the  water  throuj^  its  sys- 
tem, and  delivers  it  to  its  consumers  in  Fair  Oaks  at  tlie  rate  of 
$3  per  acre  per  annum  for  irrigation  use  and  $12  per  year  per 
consumer  for  domestic  use. 

In  Carmichael  colonies  Nos.  1  and  2,  and  Citrus  Heights  and 
additions,  American  Irrigation  Company  charges  its  consumers 
for  irrigation  $4  per  acre  per  year  and  $12  per  consxuner  per  year 
for  domestic  use. 

Applicant  delivers  water  in  bulk  at  the  Penstock  reservoir  into 
the  pipes  of  Orangevsde  colony,  but  collects  from  each  consumer 
in  said  colony  at  the  following  rates : 

$4  i>er  acre  per  year  for  citrus  trees,  berries,  vegetables,  and  nurseries. 
$3  per  acre  per  year  for  alfalfa  and  deciduous  trees  and  grapevines  two 
years  old. 
$2  per  acre  per  year  for  deciduous  trees  and  grapevines  under  two  years. 
$12  per  year  for  domestic  use.  * 

Mr.  Nickerson,  engineer  for  applicant,  estimates  that  the  above 
rates  for  Orangevale  colony  result  in  a  charge  of  about  $10  per 
inch  per  year  under  a  6-inch  pressure. 

Applicant  delivers  water  into  the  pipes  of  Cardwell  and  San 
Juanita  colonies  at  the  Penstock  reservoir,  and  collects  from  each 
colonist  the  following  rate : 

$20  per  miner's  inch  per  year,  under  a  6-inch  pressure. 

Water  is  delivered  by  applicant  at  the  Mississippi  bar  reser- 
voir to  a  mining  company,  at  the  rate  of  $200  per  month.  No 
measurement  is  made  of  this  water,  and  the  mining  company  takes 

such  as  is  available. 
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All  of  the  rates  above  mentioned  are  set  ont  in  contracts  made 
between  American  Irrigation  Company  and  between  the  latter 
company  and  its  consumers  in  Fair  Oaks  and  Carmichael  colonies, 
and  in  contracts  between  applicant  and  the  colonists  in  the  other 
colonies  mentioned. 

However,  under  the  interpretation  of  the  law  long  since  made 
and  frequently  declared  by  this  Commission,  I  shall  recommend 
rates  upon  the  theory  that  these  contracts  are  not  binding  as 
against  the  power  of  the  Commission  to  regulate. 

The  rates  asked  for  by  applicant  are: 

For  water  delivered  direetly  to  consumers  along  its  main  ditch  and  lateraK 
to  remain  at  the  present  rate  of  $37.50  per  miner's  inch,  under  a  6-inch  pres- 
sure. 

For  all  water  delivered  to  American  Irrigation  Company,  Orangevale  Col- 
ony, Cardwell  and  San  Juanita  colonies,  $21  per  miners  inch  per  year, 
under  a  4-inch  pressure. 

The  mining  company's  rates  to  remain  as  at  present. 

To  grant  applicant's  request  would  result  in  increasing  the 
rates  to  American  Irrigation  Company  by  $3  per  inch  per  year, 
and  more  than  doubling  the  rates  T;o  Orangevale  colony,  and  to 
increase  the  rates  to  Cardwell  and  San  Juanita  colonies  by  about 
$5  per  inch  per  year. 

It  is  obvious  that  the  present  rates  result  in  serious  discrimina- 
tion between  consumers  of  applicant  as  widely  differing  charges 
are  made  for  the  same  class  of  service.  Therefore,  I  shall  recom- 
mend a  rate  which  shall  be  uniform  for  identical  service. 

[4]  The  several  valuations  of  the  property  presented  at  the 
hearing  were  as  follows: 


Commission's  engineers 

Nickerson,  for  applicant 

Elliott,  for  Fair  Oaks  Water  Takers  Association 


Reproduc- 
tion Cost. 


$408,494.00 
426,675.00 
347,716.00 


Keprodnc- 
tion  Cost 
Less  Depre- 
ciation. 


$371,865.00 
381,407.00 
295,601.00 


Eight  thousand  five  hundred  dollars  of  the  difference  be- 
tween reproduction  cost  by  the  Commission's  engineers  and  Nick- 
erson  are  that  the  latter  used  a  cost  for  better  pipe  than  was 
actually  laid,  $20,000  additional  difference  is  due  to  a  lower  unit 
price  on  the  main  dam  used  by  the  Ootnmission's  engineers.    This 

point  was  gone  into  thoroughly  at  the  hearing,  and  nothing  was 
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developed  that  dbould  change  the  iGigurcs  of  the  Commission's 
engineers.  Eight  thousand  dollars  of  additions  and  betterments 
were  included  by  the  Commission's  engineers,  and  not  by  Nicker- 
son.  The  difference  between  Elliott  and  the  Commission's  en- 
gineers is  due  primarily  to  the  amount  of  $50,000  resulting  from 
the  use  by  Elliott  of  extremely  low  unit  prices  on  ditch  excavation. 
Disagreement  on  unit  prices  on  the  pipe  lines  and  main  dam 
explain  the  balance.  No  details  were  exhibited  as  to  how  such 
unit  prices  were  obtained. 

The  greater  part  of  the  North  Fork  Ditch  Company  was  built 
about  1854  for  the  purpose  of  hydraulic  mining  principally,  al- 
though some  of  the  water  in  those  early  days  was  used  for  irriga- 
tion. 

The  ditch  was  used  for  a  great  many  years  to  its  full  capacity, 
but,  with  the  decline  of  hydraulic  mining,  it  gradually  went  into 
disuse  until  the  year  1877,  when  C.  W.  Clark,  H.  Williams,  and 
H.  C.  Smith  acquired  it  Conflicting  evidence  was  introduced 
to  show  the  price  paid  for  this  ditch  which  placed  the  figure  rang- 
ing from  $20,000  to  $50,000. 

In  1899  the  property  included  the  fonner  dam  on  the  North 
Fork  of  the  American  river,  together  with  canals,  ditches,  and 
other  improvements.  The  North  Fork  Ditch  Company  was 
incorporated  in  1899  and  immediately  became  the  owner  of  this 
property,  there  being  issued  $200,000  par  value  of  common 
stock. 

Immediately  after  incorporation  of  the  company,  the  present 
main  dam  was  built  on  the  North  Fork  of  the  American  river. 

Assuming  the  sale  price  of  this  property  to  be  $50,000,  the  in- 
vestment up  to  date  is  as  follows : 

Original  mvestment    $  50,000.00 

Dam    and    appurtenant    structures    112,381.00 

Tunnel  No.  3    680.00 

Pipe  lines  and  siphonB   60,105.00 

Miscellaneous    2,344.00 

Total $225,600.00 

Considering  that  the  ditch  system  was  originally  built  largely 
for  mining  purposes,  and  that  the  mining  use  has  largely  failed, 
it  seems  fair  to  assume  that  the  original  investors  did  not  make 
any  sacrifice  for  present  irrigation  consumers.  They  invested 
their  money  with  a  view  to  the  mining  industry,  and  it  cannot 
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fairly  be  beld  that  their  successors  should  be  allowed  a  return 
upon  an  investment  made  originally  for  a  purpose  which  has 
failed  and  disappeared,  simply  because  it  became  possible  to  use 
the  property  thus  acquired  and  constructed  for  a  new  and  differ- 
ent purpose.  It  is  apparent  from  the  evidence  in  this  case  that 
if  an  investment  were  now  being  made  for  consumers,  or  if  the 
investment  had  originally  been  made  for  irrigation  purposes,  the 
result  in  total  of  money  expended  and  design  of  property  might 
be  very  different.  I  believe,  therefor,  that  it  is  entirely  fair  to 
applicant  to  allow  as  investment  the  highest  price  anyone  has 
suggested  was  paid  for  this  ditch  property  by  the  present  com- 
pany, to  wit,  $50,000,  and  to  add  thereto  all  expenditures  for 
betterments  and  additions  made  since. 

[6]  Allowing  6  per  cent  return  on  this  investment,  and  adopt- 
ing the  estimates  of  operating  expenses  and  depreciation  of  the 
Commission's  engineers,  we  arrive  at  the  annual  gross  income 
which  would  be  reasonable : 

Six  per  ceat  interest  on  $225,600 $13,536.00 

Operating  expenses   10,562.00 

Depreciation    3,478.00 

Total     $27,576.00 

According  to  the,  evidence,  applicant  has  available  and  can  de- 
liver regularly,  1,500  miner's  inches,  and  if  the  present  rates  to 
consumers  on  the  main  ditch  and  laterals  of  applicant  remain 
undisturbed  except  to  state  such  rates  in  terms  of  4-inch  pressure 
rather  than  6,  and  a  wholesale  rate  of  $16  for  water  delivered  at 
the  Penstock  reservoir,  and  a  rate  of  $20  for  water  delivered  at 
the  Penstock  reservoir  into  the  pipes  of  colonists  and  collected  by 
applicant  from  the  individual  consumers,  with  the  mining  com- 
pany still  paying  $200  per  month,  a  total  gross  income  of  $29,100 
would  result. 

The  only  consumer  which  at  present  would  get  the  benefit  of 
the  $16  wholesale  rate  is  the  American  Irrigation  Company,  but 
there  a're  plans  now  being  perfected  to  organize  some  of  these 
colonies  into  irrigation  districts  with  the  idea  of  purchasing  water 
wholesale  from  applicant,  and,  of  course,  these  irrigation  districts 
or  mutual  water  companies  which  now  exist  or  which  might  be 
organized  would  get  the  benefit  of  this  wholesale  rate.  It  will  be 
noticed  that  a  higher  rate  is  fixed  for  the  eolonists  taking  water 
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at  the  Penstock  reservoir,  but  this  is  for  the  reason  that  appli- 
cant is  compelled  to  deal  with  the  individual  consumers. 

There  has  been  much  complaint  of  service  among  the  colonists, 
and  from  the  evidence  introduced  I  think  it  is  clear  that  much 
of  the  bad  service  has  resulted  from  the  fact  that  there  has  been 
little,  if  any,  organization  among  the  colonists  as  to  the  distribu- 
tion and  use  of  water,  with  the  result  that  those  colonists  moat 
favorably  situated  on  the  distributing  lines  have  used  water  to  the 
detriment?  of  those  less  favorably  situated,  and  I  believe  that  serv- 
ice will  not  be  materially  improved  until  these  colonies  are  or- 
ganized in  such  a  way  as  to  permit  control  of  the  service  among 
consumers  to  be  had. 

It  may  be  that  the  opportunity  to  obtain  the  lower  rate  will  in 
part  be  persuasive  toward  such  organization. 

Applicant  should  be  required  to  file  with  this  Commission  rules 
and  regulations  governing  service. 

I  recommend  the  following  form  of  order : 

ORDER. 

Application  having  been  made  by  ^orth  Fork  Ditch  Com- 
pany, requesting  that  its  rates  for  the  service  of  water  be  fixed, 
and  a  public  hearing  having  been  had,  and  the  Commission  being 
fully  advised  in  the  premises,  it  is  hereby  found  as  a  fact  by  the 
Railroad  Commission  of  the  State  of  California  that  the  rates  now 
charged  by  applicant  in  so  far  as  they  differ  from  the  rates  here- 
inafter in  this  order  set  out,  are  unjust  and  unreasonable,  and 
that  the  rates  set  out  in  this  order  are  just  and  reasonable  rates 
to  be  charged  by  applicant  to  its  consumers  for  water. 

Basing  its  order  upon  the  foregoing  findings  of  fact  and  the 
further  findings  of  fact  contained  in  the  opinion  preceding  this 
order. 

It  is  hereby  ordered  by  the  Eailroad  Commission  of  the  State 
of  California  that  applicant  may  file  with  this  Commission  the 
following  schedule  of  rates,  said  rates  to  become  effective  April  1, 
1916: 

$30  per  miner's  inch  per  year  to  consumers  pn  the  main  ditch  and  laterals. 
20  per  miner's  inch  per  year   delivered   at   tiie   Penstock  •  reservoir,   where 

colleetion  is  made  dir^t  from  individual  consumerB. 
16  per  miner's  inch  per  year  for  v'f»t-er  delivered  at  the  Penstock  reser* 
voir,  where  collection  therefor  is  made  from  one  consumer. 
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200  per  month  for  water  delivered  for  mining  purposes  at  Mississippi  bar 
reservoir. 

1  per  month  per  consumer  for  domestic  sehrioe. 

The  term  "mmer's  inch"  used  herein  means  one-fiftieth  cubic  foot  per 
second. 

It  is  hereby  further  ordered  that  within  the  period  of  fifteen 
days  from  the  date  of  this  order,  applicant  file  for  the  approval 
of  this  Commission  rules  and  regulations  governing  its  service  of 
water. 

The  foregoing  opinion  and  or<ier  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 


CALIFORNIA  RAILROAD  COMMISSION, 

M.  M.  ESHELMAN  et  al. 

V. 

TITLE  GUARANTEE  &  TRUST  COMPANT, 
[Decision  No.  3275;  Case  No.  S64.] 

Batum  —  OperaUng  expenses  —  Bepmire  end  maitUenanoe  eacpenee. 

1.  Expenditures  for  repairs  and  maintenance  are  a  part  of  the 
operating  expense  to  be  provided  for  in  fixing  the  return,  and  are  not 
to  ^  capitalized,  since  extensions,  additions,  and  betterments  alone  con- 
stitute proper  basis  for  increase  in  capital, — replacements  being  pro- 
vided for  through  allowance  for  a  depreciation  fund. 

Valtiation  —  Property  used  in  public  service  -^  Auxiliary  pumping 
equipment. 

2.  Pumping  equipment  used  but  a  few  weeks  during  each  year  to 
furnish  adequate  service  during  the  periods  of  drought  constitutes  prop- 
erty useful  in  the  public  service  upon  which  the  utility  is  entitled  to 
earn  a  return. 

Valuation  ^  Ascertainment  ^  Price  paid  at  foreclosure  sale. 

S.  The  amount  paid  for  a  water  plant  at  a  foreclosure  sale  under 
an  agreement  with  the  bondholders  is  not  conclusive  or  binding  on  the 
Commission  as  to  the  value  of  the  property  for  rate-making  purposes. 

[April  21,  1916] 

Complaint  as  to  rates  and  service  of  defendant  water  utility. 
The  Commission  found  that  certain  rates  were  unreasonable,  and 
directed  the  utility  to  file  a  certain  schedule  of  rates.  The  Com- 
mission also  found  that  the  service  was  adequate ;  that  the  plant 
and  system  were  not  constructed  by  consumers  or  at  their  expense 
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as  alleged  in  the  complaint,  but  that  fire  hydrants  of  the  original 
cost  of  $4,768  were  installed  by  and  at  the  expense  of  the  city  of 
Tropico. 

Appearances :  Nelson  C.  Bnrch  for  complainants ;  E.  W.  Sar- 
gent and  W.  G.  Cook,  by  W.  G.  Cook,  for  defendant;  Henry  P. 
Goodwin,  city  attorney,  for  city  of  Tropico. 

By  the  Commission:  Defendant,  as  trustee  for  the  bond- 
holders of  Glendale  Consolidated  Water  Company,  is  engaged  in 
serving  domestic  water  to  the  inhabitants  of  Tropico,  Los  Angeles 
county,  a  city  with  a  population  of  about  4,000,  adjoining  Los 
Angeles  on  the  north. 

The  principal  allegatio&s  of  the  complaint  are: 

1.  That  defendant's  rates  are  unjust  and  unreasonable; 

2.  That  it  fails  and  refuses  to  provide  adequate  equipment  and 
facilities  for  the  service; 

8.  That  the  cost  and  expense  of  providing  and  maintaining  said 
equipment  and  facilities  have  been  and  are  now  collected  from 
consumers ; 

4.  That  inhabitants  of  Tropico  are  entitled  to  the  free  use  of  a 
portion  of  the  flow  of  the  water  rising  in  Verdugo  canyon,  which 
portion  is  sufiBcient  to  supply  their  needs ; 

5.  That  defendant's  reservoirs,  mains,  meters,  pipes  and  con- 
nections for  serving  said  water  to  the  inhabitants  of  Tropico  were 
acquired,  constructed,  and  installed  at  the  cost  and  expense  of 
the  inhabitants,  as  follows : 

Distribution    pipes    , . .  $28,000.00 

Meters  and  meter  connections    12,500.00 

Repairs  and  replacements  for  two  years  one  and  one-half  months, 

ending  December  31,  1914    10,600.00 

Fire  hydrants,  connections,  and  pipe-service  extensions  provided 
by  the  city  at  an  expense  during  the  fiscal  year  ending  June  30, 
1915,  of   : 4,768.00 

6.  That  the  inhabitants  "are  owners  of  a  proprietary  right  to  a 
perpetual  easement  in  the  said  instrumentalities  and  equipment 
and  facilities  .  •  •  subject  only  to  the  payment  of  a  service 
rate." 

It  is  further  alleged  that  neither  defendant  nor  its  predecessor 
has  made  any  additional  outlay  for  the. purchase,  upkeep,  better- 
ment;  or  maintenance  of  the  system  other  than  at  the  cost  and 
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expense  of  consumers.  The  prayer  is.  for  an  order  fixing  rates 
and  for  further,  relief  generally. 

The  answer  alleges  that  defendant  as  trustee  for  Glendale  Con- 
solidated Water  Company  is  the  owner  of  all  of  the  property  in- 
cluding water,  water  rights,  pipe  lines,  reservoirs,  and  rights  of 
way  formerly  belonging  to  the  latter  company,  through  purchase 
at  foreclosure  sale  on  November  6,  1912,  part  of  the  property 
acquired  being  the  water  system  serving  Tropico  and  vicinity; 
that  its  rates  established  by  the  city  of  Tropico  are  not  sufficient 
to  provide  for  maintenance  and  operation,  depreciation  and  in- 
terest, on  the  value  of  the  plant,  but  that  the  city  adopted  an  ordi- 
nance to  become  effective  July  1, 1916,  which  would  reduce  water 
rates  about  half,  and  that  it  procured  a  temporary  injunction 
from  the  superior  court  restraining  the  enforcement  of  the  ordi- 
nance. 

It  admits  that  consumers  paid  actual  cost  of  connections  in  a 
few  instances,  but  claims  to  own  such  connections;  and  admits 
that  certain  fire  hydrants  installed  since  July  1,  1914,  by  the 
city,  are  the  property  of  the  city,  evidently  meaning  the  item  of 
$4,768. 

All  of  the  other  allegations  of  the  complaint  are  denied  either 
directly  or  indirectly,  and  the  answer  joins  in  the  prayer  to  fix 
rates. 

It  is  not  clear  from  the  complaint  that  the  water  claimed  by 
the  inhabitants  is  the  same  as  that  claimed  by  defendant  Such 
a  claim  on  behalf  of  the  inhabitants  was  advanced  by  complain- 
ants at  the  hearing,  however. 

Tropico  adjoins  Los  Angeles  on  the  north,  and  has  a  population 
of  about  4,000.  The  question  of  annexation  to  the  city  of  Los 
Angeles  and  the  use  of  its  aqueduct  water  has  been  agitated  at 
times.  The  city  has  also  negotiated  for  the  purchase  of  defend- 
ant's system.  In  1914  a  proposition  to  issue  bonds  for  that  pur- 
pose was  defeated  by  the  voters.  At  the  time  set  for  hearing  the 
case,  the  city  of  Tropico,  by  its  city  attorney,  requested  that  the 
hearing  be  continued  to  some  future  date  to  permit  the  question 
of  issuing  bonds  by  the  city  for  such  purpose  to  be  again  sub- 
mitted to  the  voters.  It  was  stated  that  the  property,  including 
water  rights  and  water  stock,  had  been  offered  to  the  city  at  a 
tentative  price  of  $50,000.     The  statement  was  made  with  the 
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understandiBg  that  the  offer  should  not  be  oonsideired  by  the  Com- 
mission as  evidence  of  value.  Objection  being  made  by  complain- 
ants to  the  proposed  delay,  however,  the  testimony  then  available 
was  taken  and  further  hearing  continued  indefinitely.  The  city 
and  complainants  having  subsequently  advised  that  no  further 
delay  was  desired  on  account  of  the  proposal  to  issue  bonds,  a  fur- 
ther hearing  was  held,  the  remaining  testimony  submitted,  and 
the  matter  is  now  ready  for  decision.  The  parties  stipulated  the 
following  facts: 

On  November  29,  1871,  decree  of  partition  was  entered  in  the 
case  of  Chapman  v.  Verdugo,  by  the  district  court  of  the  state, 
partitioning  the  Rancho  San  Bafael,  including  Verdugo  canyon, 
and  declaring  the  waters  of  Verdugo  canyon  appurtenant  to  sev- 
eral parcels  of  land  aggregating  about  8,333  acres.  For  the  pur- 
poses of  the  decree,  the  water  was  divided  into  ten  thousand  parts 
or  shares,  of  which  1,046  were  declared  by  the  decree  appurtenant 
to  the  Dreyfus  tract,  one  of  the  parcels  described  in  the  decree. 
The  tract  was  subsequently  subdivided  into  10,  20,  and  40*acre 
parcels  by  a  syndicate  composed  of  Watts  and  others.  They  trans- 
ferred the  1,046  shares  of  water  by  deeds  with  the  lands  so  sub- 
divided, at  the  rate  of  2^  shares  per  acre.  The  subdivided  lands 
were  known  as  Watts  subdivision.  Most  of  the  city  of  Tropico 
is  built  upon  said  Watts  subdivision,  and  it  is  almost  entirely 
used  as  residence  property. 

Subsequently  the  Glendale  Pipe  &  Reservoir  Company  was 
organized  for  the  purpose  of  providing  pipes  and  equijMnent,  and 
supplying  water  to  the  tract.  The  corporation  did  not  acquire 
the  title  to  the  water,  but  distributed  it  locally  for  the  owners. 
Subsequently  the  corporate  name  was  changed  to  Tropico  Water 
Company.  As  such,  it  purchased  the  660  shares  of  water  of  one 
Sanchez,  a  distributee  under  the  decree  of  partition,  and  placed 
it  on  lands  in  its  Rancho  Santa  Eulalia,  below  Watts  subdivision* 
Subsequently  the  system  of  Tropico  Water  Company  was  acquired 
by  Glendale  Consolidated  Water  Company,  a  corporation.  There 
were  then  1,721  shares  of  water  appurtenant  to  the  lands  of  the 
district,  being  1,046  shares  of  original  Dreyfus  water,  660  shares 
acquired  from  Sanchez,  and  15  shares  not  traced. 

Verdugo  Cauyon  Water  Company  was  organized  about  the  time 
of  the  partition  of  the  land,  as  a  mutual  company,  with  a  capital 
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stock  of  10,000  shares,  for  the  sole  purpose  of  delivering  water 
for  the  owners  of  the  water.  It  did  not  acquire  title  to  any  of 
the  water,  and  did  not  distribute  it  locally.  Its  by-laws  provide 
that  only  the  owners  of  water  in  the  canyon  can  become  stock- 
holders in  the  corporation,  and  at  the  rate  of  one  share  of  stock 
for  each  share  of  water  owned.  The  capital  stock  of  the  company 
was  and  is  divided  into  as  many  shares  as  there  are  shares  or 
parts  of  water  described  in  the  decree  of  partition.  The  stock  is 
assessed  regularly  for  expense  of  maintenance  and  operation  of 
the  system.  About  one  fourth  of  the  land  described  in  the  decree 
of  partition  was  distributed  thereby  to  Messrs.  Ross  &  Thom. 
They  never  became  stockholders  in  Verdugd  Canyon  Water  Com- 
pany, but  they  pay  one  fourth  the  cost  of  maintenance  and  opera- 
tion of  the  company's  works,  the  other  three  fourths  being  paid 
by  the  holders  of  the  7,500  shares  of  issued  stock.  In  practice 
the  water  of  the  canyon  is  actually  divided  into  10,046  shares 
or  parts  through  some  error,  and  it  is  agreed  no  one  knows  how 
the  error  originated  or  where  it  is.  It  was  also  stipulated  that 
the  record  in  application  No.  936  hereinafter  cited — being  appli- 
cation by  city  of  Qlendale  to  have  the  Commission  fix  valuations 
on  certain  water  systems  in  that  city — should  be  considered  in 
evidence  in  this  case. 

Defendant  has  acquired  title  by  deeds  to  l,114i  shares  of  the 
water  of  Verdugo  canyon,  and  holds  1,114:J  shares  of  the  capital 
stock  of  Verdugo  Canyon  Water  Company,  evidenced -by  three 
certificates  in  its  name  on  the  books  of  the  company.  Through 
foreclosure  proceedings  instituted  under  deed  of  trust  executed 
by  the  Tropico  Water  Company  and  through  a  deed  and  agree- 
ment with  the  trustee  under  a  deed  of  trust  securing  the  payment 
of  an  issue  of  $650,000  of  bonds  of  Glendale  Consolidated  Water 
Company,  the  defendant  has  succeeded  to  the  rights  of  said  com- 
pany in  said  water,  water  stock,  and  system,  which  during  its 
existence  had  both  names.  The  purchase  price  at  the  foreclosure 
sale  on  November  6,  1912,  was  $27,000.  The  property  is  now 
held  in  trust  by  defendants  as  trustee  to  manage  and  repay  from 
the  proceeds,  first  the  $27,000,  and  then  distribute  the  remaining 
proceeds  to  the  bondholders  of  Glendale  Consolidated  Water  Com- 
pany. The  system  was  formerly  operated  by  Glendale  Consoli- 
dated Water  Company  as  part  of  a  system  or  systems  operated 
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hj  it  in  a  group  of  municipalities  in  the  immediate  vicinity  of 
Tropico.  The  other  portions  have  been  disposed  of,  and  that  now 
under  consideration  is  practically  all  that  remains. 

The  rates  established  by  ordinance  of  the  city  of  Tropico,  effec- 
tive July  1,  1913,  provide  for  certain  flat  rates  and  for  meter 
rates,  as  follows : 

$1.25  monthly  minimum  for  SOO  cubic  feet  or  less; 
.07  per  100  cubic  feet  excess. 

On  May  25,  1915,  the  city  of  Tropico  passed  ordinance  No. 
105,  establishing  rates  effective  July  1,  1915,  The  meter  rates 
established  therein  are  as  follows: 

$0.76  monthly  minimum  for  SOO  cubic  feet  or  less; 
.06  per  100  cubic  feet  excess. 

Defendant  obtained  a  temporary  injunction  from  the  superior 
court,  which  injunction  is  still  in  force,  making  the  new  ordinance 
nonoperative. 

The  operating  revenues  collected  under  the  rates  in  effect  for 
the  last  two  years,  with  operating  expenses  shown  by  the  books 
of  defendant,  are: 

1914  1915 

Operating  revenues    $14,276.47     $14,673.23 

Operating  expenses  and  taxes   6,453.62        6,263.72 

Considerable  additional  expense  has  been  occasioned  by  the 
adoption  of  an  ordinance  by  the  city  requiring  defendant  to  main- 
tain a  local  office  in  Tropico  for  billing,  metering,  reading,  and 
collecting.  The  bookkeeping  is  done  by  defendant  at  its  Los 
Angeles  office,  the  charge  for  this  service  having  been  $40  and 
$50  per  month  during  1914  and  1015,  respectively.  The  book- 
keeping expense  is  probably  less  than  if  it  were  done  in  Tropico.. 
During  the  continuance  of  the  trust,  fees  of  the  trustee  and  its. 
attorneys  will  probably  be  allowed  by  the  courts  or  by  agreement 
between  theparties  to  the  trust.  Xo  express  charge  has  been  made 
for  legal  or  executive  expense.  If  the  property  were  administered 
as  directed,  such  charges  would  probably  be  found  necessary. 

The  company  has  charged  off  $3,500  each  year  for  deprecia- 
tion, but  has  made  no  statement  as  to  how  this  sum  was  found. 
The  Commission's  engineers  estimated  that  there  should  be  laid 
aside  each  year  for  depreciation  fund  the  sum  of  $1,267.50^  if 
computed  by  the  sinking-fund  method,  or  $2,267.46  if  computed 
by  the  straight  line  method. 
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An  appraisal  of  the  properties  was  submitted  by  def^idant  as 
follows: 

Estimated  cost  new  less  depreciation   $54,401.40 

18  miner's  inches  minimum  flow  of  water  at  $2,000  per  inch  ....     36,000.00 
*l,114i  shares  of  Verdugo  Canyon  Water  Company  stock  at  $2  . .       2,228.00 

Total  depreciated  cost  new  $92,629.40 

'Defendant  paid  $10  per  share  for  81  shares  of  water-pipe  stock  bought  in 
1914. 

An  appraisal  of  the  physical  properties  was  presented  by  the 
Commission's  engineers  as  follows: 

Estimated  cost  new  of  real  estate  and  equipment $87,643.00 

Depreciated  cost  new 49,709.00 

These  figures  do  not  include  water-pipe  stock  or  water  rights. 

The  Commission's  engineers  investigated  the  pipe  system  very 
carefully,  and  arranged  several  conferences,  in  which  all  the  data 
possible  concerning  the  age  of  various  seclions  of  pipe  was  se 
cured.  The  total  of  the  appraisal  includes  a  certain  nonoperative 
piece  of  land  held  as  a  prospective  reservoir  site,  and  services  and 
meters. 

The  following  table  shows  a  comparison  of  appraisals  made  by 
Arthur  Campbell,  defendant's  superintendent,  and  by  the  Com- 
mission's engineers : 


Item. 

Estimated  Cost  New. 

Estimated  Cost  New,  Less 

Depreciation  (by 

Straight  Line  Method) 

Company 
Superin- 
tendent. 

Commis- 
sion's 
Engineers. 

Company 
Superin- 
tendent. 

Commis- 
sion's 
Engineers. 

Real  estate 

$7,700 
670 
1,048 
4,491 
7,974 
6,150 

25,224 

4,580 

8,423 

270 

$7,220 

1,171 

980 

5,123 

7,195 

6,083 

26.331 

4,497 

8,305 

338 

800 

$7,700 

670 

634 

2,656 

6,662 

6,150 

19,594 

3,677 

6,388 

270 

$7,220 
609 

Buildings   

Well  and  shaft  

Pumping  equipment  . . . 

T^ansm  ssion  pipes 

Reservoir 

622 
3,312 
5,756 
3,447 
18,638 
3,238 
6,229 

338 

Distribution  system  . . . 
Services  

Meters 

Tools,  etc 

Stock  on  hand   

300 



Subtotals   

$66,530 

2.228 

36,000 

$67,643           ^.^4.401 

$49,709 

Water  stock 

,2,228 
36,000 

Water  rights 

$104,768 

$92,629 

From  the  cost  of  physical  property  upon  which  an  interest  re- 
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trim  should  be  allowed,  we  will  eliminate  the  prospective  reservoir 
site,  appraised  at  $1,340,  as  not  yet  naeful  in  the  system.  When 
put  to  use  its  value  may  be  added.  Approximately  half  the  serv- 
ices and  meters  now  in  place  were  installed  at  the  expense  of  the 
consumers  at  $15  each. 

No  testimony  was  offered  showing  that  any  portions  of  the 
distributing  pipes,  repairs,  and  replacements  were  paid  for  out  of 
rates  nor  installed  at  the  cost  of  the  inhabitants,  nor  showing  the 
amounts  invested  by  defendant  during  the  time  it  has  operated 
the  property.  !N'o  testimony  was  offered  tending  to  show  poor 
service  or  a  refusal  to  provide  adequate  equipment  or  facilities. 
The  investigation  by  the  Commission's  engineers  did  not  disclose 
poor  service  or  inadequacy.  From  the  data  showing  the  age  of 
the  various  parts,  it  is  apparent  that  little  money  has  been  in- 
vested since  the  foreclosure.  Fire  hydrants  are  not  claimed  by 
defendant  as  part  of  the  system,  and  they  are  not  included  in 
either  valuation. 

The  records  of  water   deliveries  made  by  defendant  were 

examined  by  the  Commission's  engineers,  and  the  result  presented 

at  the  hearing  shows  that  the  proportionate  use  of  water  is  as 

follows : 

42  per  cent  use  less  than  600  cubic  feet  per  month. 
15  per  cent  use  over  600  and  less  than  800  cubic  fact  per  month. 
10  per  cent  use  over  800  and  less  than  1,000  cubic  feet  per  month. 
7  per  cent  use  oter  1,000  and  less  than  1,200  cubic  feet  per  month. 
26  per  cent  use  over  1,200  cubic  feet  per  month. 

100  per  cent. 

The  total  qnantity  used  in  the  Tropico  district  during  1916 
was  approximately  8,300,000  cubic  feet. 

In  application  No.  936,  by  the  city  of  Glendale,  to  fix  a  value 
for  the  purchase  of  certain  properties,  it  was  determined  by  the 
Commission  that  the  safe  yield  or  dependable  flow  of  water  in 
Verdugo  canyon  was  155  miner's  inches.  (4  Cal:  E.  C.  R.  1011.) 
The  earlier  determination  of  the  quantity  of  water  flowing  was 
based  on  evidence  of  flow  for  the  previous  ten  years,  and  the 
amount  determined  was  the  lowest  monthly  average  flow  for  the 
year  1913,  which  was  recognized  as  a  very  dry  year.  The  undis- 
puted evidence  at  the  hearing  herein  shows  that  the  low  flovv^  for 
1914  and  1915  was  about  200  miner's  inches.  Using  155  m^iner^s 
inches  slb  a  basis,  1,114^-10^000  of  the  .flew  of  the  canyon  (for 
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which  defendant  or  its  predecessors  in  title  received  deeds  from 
individual  land  owners)  would  be  equivalent  to  17.7  miner's 
inches. 

[1]  Complainants  advance  the  theory  that  a  utility  should 
make  repairs  at  its  own  expense,  such  expense  to  become  a  part 
of  its  capital  on  which  it  is  entitled  to  receive  an  adequate  return 
in  rates.  Under  their  theory  the  invested  capital  would  be  con- 
tinually increasing,  and  eventually  would  become  several  times 
the  actual  value  of  the  plant.  An  adequate  return  upon  the  in- 
vestment would  then  produce  an  unreasonable  rate,  out  of  all 
proportion  to  the  value  of  the  service.  Kepairs  and  other  ex- 
penses for  maintenance  of  the  system  are  a  part  of  operating 
expense.  Extensions,  additions,  and  betterments  alone  constitute 
proper  basis  for  increase  in  capital.  Replacement  is  provided  for 
through  allowance  for  a  depreciation  fund.  The  appraisal  of 
property,  and  the  consideration  of  maintenance  and  operation 
expense  by  the  Commission's  engineers  herein,  conforms  to  the 
accounting  methods  established  by  the  Commission,  founded  upon 
the  above  principles. 

Complainants  urge  that  the  water  declared  by  the  decree  ap- 
purtenant to  the  Dreyfus  tract,  because  of  that  circumstance, 
could  not  be  used  on  other  land.  Yet,  they  showed  that  the  Watts 
syndicate,  long  after  the  decree,  purchased  the  Sanchez  water 
from  the  land  to  which  it  was  so  declared  appurtenant,  and  put 
it  upon  the  purchaser's  lands  in  Rancho  Santa  Eulalia,  to  which 
it  was  by  them  declared  appurtenant.  Evidently  these  water 
rights  could  be  separated  from  the  lands  when  found  expedient. 
However,  it  is  apparent  that  quite  generally  the  water  originally 
used  in  Tropico  for  irrigation  is  now  used  there  for  domestic  pur- 
poses. 

[2]  It  was  alleged  by  the  complainants  that  the  pumping 
equipment  was  more  necessary  for  pi*oviding  outside  consumers 
with  water  than  it  was  to  increase  supply,  in  periods  of  shortage, 
to  the  inhabitants  of  Tropico.  This  pumping  plant  is  operated 
some  six  weeks  every  year.  We  doubt  the  wisdom  of  eliminating 
the  pumping  plant,  if  that  were  possible,  and  would  anticipate 
many  complaints  during  periods  of  drought  without  such  an 
auxiliary. 

[3]  Complainants  urge  that  the  value  of  the  system  for  fixing 
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rates  in  any  event  does  not  exceed  the  $27,000  paid  for  it  at  the 
foreclosure  eale^  It  ahoiild  be  remembered  in  this  connection  that 
^while  that  sum  represented  the  debt,  interest,  and  costs  accrued, 
it  did  not  necessarily  represent  the  amount  which  the  plant  might 
have  sold  for  at  forced  sale  under  ordinary  circumstances.  But 
for  the  agreement  by  which  they  are  to  share  in  the  proceeds  of 
a  subsequent  private  sale,  the  bondholders  would  probably  have 
been  bidders  at  the  foreclosure  sale.  It  was  not  necessary  for 
them  to  bid  to  protect  their  interests,  as  they  were  already  pro- 
tected by  the  agreement.  Defendant  holds  the  naked  legal  title 
in  trust  for  the  bondholders,  who  already  have  suffered  a  heavy 
loss.  Basing  rates  on  a  supposed  value  evidenced  only  by  the 
iixed  price  bid  under  these  circumstances  would  improperly  de- 
preciate the  value  of  the  property  in  the  consideration  of  a  pro- 
spective purchaser,  thus  destroying  a  large  part  of  its  actual  value 
in  the  hands  of  the  beneficial  owners. 

It  is  unnecessary  to  discuss  the  ownership  of  the  plant  or  water 
rights  further  than  has  been  done  incidentally  herein,  or  to  make 
findings  on  the  subject. 

In  considering  rates  which  will  produce  an  adequate  provision 
for  maintenance  and  operation  of  the  system  and  return  upon  the 
property,  we  estimate  that  the  net  revenue  for  the  current  year, 
based  upon  water  use  for  1915  at  the  rates  provided  in  the  order, 
will  be  as  follows: 

Operating  revenue , :  $12,750.00 

Maintenance  and  operation $6,360.00 

Sinking  fund  lor  depveciation   1,270.00 

7,680.00 

HfH  operating  revenue $5,120.00 

Increase  in  revenue  in  1915  over  1914  was  approximately  3 
per  cent,  and  this  increase  will  probably  continue.  Some  changes 
in  water  use  may  result  from  the  new  rates.  It  is  believed,  how- 
ever, they  will  provide  fully  for  all  proper  expenses  of  the  system 
and  for  an  adequate  return  upon  the  reasonable  value  of  all  of  the 

property,  including  the  right  to  divert  and  distribute  water. 
P.U.R.1916D.  •  U 
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ooNNBcncirr  PtxBiiic  imiiTmBS  oommissiok. 

BE  NELLIE  0.  ANDEBSON. 

[Docket  Vo.  1688.] 

Service  ^  Penalty  for  failure  to  aert7e  —  Operation  at  a  loas— i4dmte- 
eion  of  competition. 

An  electric  utility  will  not  be  required  to  build  a  l-milo  eztension 
at  a  cost  of  $1,500  or  $2,000  to  serve  one  residence  onlj,  or,  failing  to 
do  so,  allow  an  outside  utility  to  render  the  serviee,  since  the  great 
disproportion  of  the  probable  income  to  the  cost  of  the  eztenaion  relieres 
the  former  from  its  seryioe  duty  without  iapairing  its  ccBelnnTa  right 
to  serve  the  territory. 

[April  18,  1918.] 

Petitiow  of  Nellie  C.  Anderson  for  an  order  requiring  the 
Union  Electric  Light  &  Power  Company  to  extend  its  lines  and 
furnish  service  at  petitioner's  residence  in  Farmington;  denied. 

Bj  the  Commission:  On  October  7,  19 15,  the  following  peti- 
tion was  received : 

Hartford,  Conn.,  Oct  1,  1915. 
Public  Utilities  Commission  of  Connecticut, 

State  Capitol,  Hartford,  Connecticut 
Gentlemen : — 

The  Union  Electric  Light  &  Power  Company,  who  have  a 
charter  for  supplying  electricity  in  the  town  of  Farmington,  re- 
fuse my  request  to  furnish  me  with  electricity  at  my  house  ac 
"Oakland  Gardens,"  Farmington,  Connecticut 

I  respectfully  petition  that  you  give  this  matter  a  hearing  in 
accordance  with  the  statutes  in  such  case  made  and  provided,  to 
the  end  that  said  company  furnish  me  with  electricity,  or,  failing, 
allow  the  Hartford  Electric  Light  &  Power  Company  to  do  so. 

The  Hartford  Electric  Light  &  Power  Company  have  agreed 

to  furnish  the  electricity,  provided  the  Union  Electric  Light  & 

Power  Company  consent  to  the  said  Hartford  Company  crossing 

the  West  Hartford  line  into  Farmington  territory,  \Yhich  consent 

was  refused. 

Nellie  C.  Anderson, 

Room  76,  State  Capitol, 

Agent  State  Board  of  Charities,  Hartford,  Oonn. 
P.U.R.1916D. 
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The  foregoing  was  duly  aaaigued  for  hearmg  at  the  ofBce  of  the 
Commission  on  October  20, 1915,  at  11 :30  o'clock  in  the  forenoon 
and  thence  continued  to  November  S,  1915,  at  the  same  hour  and 
place,  at  which  time  and  place  and  at  a  subsequent  informal  con- 
ference the  parties  appeared  and  were  fully  heard. 

The  residence  of  the  petitioner  is  located  on  the  main  highway 
between  West  Hartford  and  Farmington,  a  short  distance  wester- 
ly of  the  dividing  line  between  said  towns.  The  distance  from  the 
nearest  poles  of  the  respondent,  the  Union  Electric  Light  &  Power 
Company,  to  the  petitioner's  residence,  is  approximately  1  mile. 
It  was  estimated  that  the  cost  of  constructing  the  line  over  this 
distance  would  be  between  $1,500  and  $2,000.  The  Hattford 
Electric  Light  Company  supplies  current  in  the  town  of  West 
Hartford  and  its  wires  are  located  within  about  18  pole  lengths 
of  the  residence  of  the  petitioner.  It  was  proposed  by  petitioner 
that  an  arrangement  might  be  entered  into  with  the  Hartford 
Electric  Light  Company  whereby  said  company  could  furnish  cur- 
rent either  by  selling  t^ie  same  to  the  Union  Electric  Light  & 
Power  Compax^,  whose  charter  rights  cover  the  territory,  or  by 
some  other  arrangement  This  matter  was  adjourned  from  time 
to  time  upon  the  assurance  of  the  parties  that  an  effort  would  be 
made  to  secure  some  agreement  satisfactory  to  the  petitioner,  but 
the  Commission  has  not  been  informed  that  any  such  arrangem^it 
was  ultimately  made,  and  we  have  no  jurisdiction  to  require  the 
Hartford  Electric  Light  Company  to  enter  into  any  agreement 
with  the  petitioner  or  with  the  respondent  company  ^hereby  the 
petitioner  could  be  served  with  electricity. 

Petitioner  asserted  that  since  the  Union  Electric  Light  &  Power 
Company  was  the  only  company  authorized  to  distribute  elec- 
tricity in  this  territory  there  was  a  certain  obligation  upon  said 
company  to  furnish  current  even  at  some  loss  to  said  company. 
The  Commission  has  held  in  such  cases  that  it  might  be  reason- 
able to  require  a  company  to  extend  its  lines  and  furnish  service 
in  some  instances  where  the  business  would  not  show  an  immedi- 
ate profit.  Each  situation,  however,  must  be  treated  individual- 
ly, and  the  relation  between  the  cost  of  the  extension  and  the  prob- 
able income  from  the  current  sold  is  ordinarily  a  determining 

iBctotj.   In  this  ^Mse  only  one  person  is  seeking  the  service,  and 
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the  cost  of  supplying  same  would  be  greatlj  out  of  proportion  to 
any  probable  income. 

On  consideration  of  the  foregoing  facts  and  for  the  reasons 
herein  stated,  the  Commission  is  of  opinion  and  £nds  that  this^ 
petition  should  be  and  it  hereby  is  denied. 

We  hereby  detorniine  and  direct  that  notice  of  the  foregoing 
finding  and  deoree  be  given  to  the  petitioner  and  to  the  respondent 
company  by  Henry  F.  Billings,  secretary  of  this  Commission,  by 
forwarding  by  registered  mail,  true  and  attested  copies  hereof, 
addressed  one  to  Nellie  C.  Anderson,  Room  jSTo.  76,  State  Capitol, 
Hartford,  Connecticut^  and  one  to  Union  Electric  Light  &  Power 
Company,  Unionville,  Connecticut,  on  or  before  the  lOtb  day  of 
May,  1916,  and  due  return  made  hereon. 

Public  Utilities  Commission,  Eichard  T.  Higgins,  J.  H«  Hale, 
and  C.  C.  ElwelL 


IDAHO  PUBIilG  UTIIilTEBS  COMMISSIOH. 

RE  VILLAGE  OF  McCAMMON. 

[Case  No.  F~123;  Order  No.  347.] 

Aicnopoly  and  competitien'-^Munietpia  wateruforka  in  oeettpied  ferric 
tQry  —  Right  to  contract. 

1.  Tlie  construction  of  municipal  waterworks  is  required  \sj  public 
convenience  and  necessity  where  the  supply  furnished  by  the  existing 
utility  i^  irregular,  inadequate,  and  liable  to  contamination,  and  the 
utility  has  neither  the  ability  nor  the  disposition  to  make  improyements 
and  extensions. 

Monopoly  and  competition'-' Municipal  tpatertcorhs  in  occupied  terri" 
tory  —  Purchase  of  existing  system. 

2.  The  purchase  of  the  existing  water  system,  except  fire  hydrants 
that  the  municipality  has  used  without  charge,  will  not  be  required 
upon  authorizing  the  construction  of  municipal  waterworks,  where  the 
existing  system  was  constructed  primarily  for  personal  use,  renders 
inadequate  service  which  the  utility  is  unable  and  unwilling  to  improve, 
and  the  municipal  waterworks  can  be  built  for  less  than  it  would  cost 
to  improve  the  existing  system,  if  it  were  required  to  be  taken  over. 

[May  20,  1916.] 

Application  of  the  village  of  McCamnKm  for  a  oertificate  of 
^convenience  and  necessity  to  construct  a  waterworks  ayatem; 
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granted  upon  condition  that  fire  hydrants  of  the  existing  utility 
are  purchased. 

Appearances:  A.  L.  Merrill  for  applicant;  McDougall  & 
Jones  for  Sarah  Harkness,  administratrix  of  estate  of  H.  O. 
Harkness,  deceased,  intervener. 

By  the  Commission:  [1,2]  The  applicant  herein,  the  village 
of  McCammon,  Idaho,  on  the  23d  day  of  February,  1916,  tiled 
with  this  Commission  its  petition  praying  that  it  be  granted  a  cer- 
tificate that  the  present  and  future  convenience  and  necessity  of 
the  village  of  McCammon  and  its  inhabitants  require  the  construc- 
tion by  it  of  a  waterworks  system. 

It  is  agreed  that  the  village  of  McCammon  is  a  municipal  cor- 
poration with  a  population  of  about  375  and  an  assessed  valuation 
of  about  $390,000. 

Applicant  states  in  its  petition  that  a  water  system  was  installed 
in  said  village  a  number  of  years  ago  by  one  H.  O.  Harkness,  who 
died  in  1911,  and  said  water  system  has  been  managed  and  oper- 
ated since  that  time  by  Sarah  Harkness,  his  widow,  as  administra- 
trix of  his  estate. 

Applicant  asserts  that  the  said  Harkness  system  serves  only  one 
fourth  of  the  people  within  the  village  of  McCammon,  and  that 
the  remaining  three  fourths  of  the  village  has  no  source  of  water 
supply  for  domestic  use  or  fire  protection,  except  private  wells; 
that  said  system  is  inadequate  to  supply  the  needs  of  that  part  of 
the  village  now  served ;  that  a  portion  of  the  water  supplied  by  the 
Harkness  system  is  conducted  through  an  open  ditch  for  several 
miles;  that  said  ditch,  and  the  reservoir  which  forms  a  part  of 
said  system,  are  unsanitary,  and  the  water  supplied  is  contam- 
inated and  unfit  for  domestic  use;  that  the  present  owner  and 
manager  of  said  system  fails  and  refuses  to  keep  the  fire  hydrants 
in  repair ;  that  she  conducts  the  system  in  an  arbitrary  and  hate- 
ful manner;  and  that  she  is  in  the  habit  of  diverting  the  water 
from  village  purposes  to  the  irrigation  of  farm  lands,  thus  depriv- 
ing the  village  at  times  of  its  entire  water  supply. 

Applicant  in  its  petition  outlines  the  plan  for  its  proposed  mu- 
nicipal system,  and  shows  by  a  map  the  location  and  details  of 
such  system.  It  is  proposed  to  secure  the  water  supply  from  wells 
located  within  the  village,  and  to  pump  the  same  by  electric  power 
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into  a  Steel  tank  of  50,00.0  gallons'  capacity,  to  be  erected  on  a 
90-ft.  tower,  and  to  distribute  the  water  throughout  the  village  by 
means  of  caat-iron  pipes.  Applicant  estimates  the  cost  of  the  pro- 
posed system  to  be  $22,000,  and  states  that  a  bond  issue  in  that 
amount  was  recently  sold  by  said  village* 

Xotice  of  the  application  for  such  certificate  was  served  on 
Sarah  Harkness,  and  on  March  13,  1916,  an  answer  in  interven- 
tion to  the  petition  was  filed  by  said  Sarah  Harkness,  as  adminis- 
tratix  of  the  estate  of  H.  O.  Harkness,  deceased. 

The  answer  denies  that  the  Harkness  system  now  supplying 
the  village  of  McCammon  and  its  inhabitants  with  water  is  in- 
adequate or  in  any  way  fails  to  meet  the  needs  of  said  village  and 
its  inhabitants,  and  alleges  that  said  system  has  furnished  water 
to  all  the  inhabitants  of  the  village  who  have  desired  to  get  water 
therefrom  and  to  pay  therefor. 

The  answer  alleges  that  the  Harkness  system,  including  15 
inches  of  water  from  Crystal  Springs,  is  a  material  part  of  the 
Harkness  estate ;  that  the  said  system,  including  water  right,  has 
been  valued  by  the  appraisers  of  said  estate  at  $15,000,  and  that 
the  same  is  for  sale  and  may  be  purchased  by  the  village  of  Mcv 
Gammon,  subject  to  the  approval  of  the  probate  court  of  Bannock 
county. 

A  hearing  on  the  issues  raised  was  held  at  Pocatello,  Idaho,  on 
March  24,  1916,  before  Commissioners  Ramstedt  and  Freehafer. 
Time  was  allowed  the  engineer  employed  by  the  Harkness  estate 
in  which  to  file  a  supplemental  report  on  the  Harkness  system* 
also  to  the  attorneys  in  which  to  file  briefs,  and  the  matter  now 
coines  before  the  Commission  for  decision.  Commissioner  Gra- 
ham has  examined  the  pleadings  and  evidence  in  this  case. 

The  evidence  shows  that  the  Harkness  water  system  was  in- 
stalled about  fourteen  years  ago.  The  water  supply  is  obtained 
from  Crystal  Springs  located  about  5  miles  from  the  village  of 
McCammon.  There  is  ample  water  available  at  said  springs  to 
supply  a  population  much  larger  than  the  present  population  of 
McCammon,  and  the  water  is  conceded  to  be  pure  and  healthful 
The  water  is  conducted  from  the  springs  through  a  2-inch  iron 
pipe  a  distance  of  about  4^  miles  to  a  reservoir  built  of  stone, 
brick,  and  concrete,  divided  into  three  compartments,  and  having 
a  total  capacity  of  about  100,000  gallons.     A  4-inch  black  iron 
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pipe  conductB  th^  water  from  the  reservoir  to  the  village,  a  dis- 
tance of  about  ^  mile,  and  the  zuains  in  the  village  are  of  S-inch 
black  iron. 

It  appears  that  the  pipe  line  and  reservoir  were  first  installed 
for  the  purpose  of  supplying  water  to  a  hotel  and-  mill  owned  by 
H.  O.  Harkness,  and  afterwards  was  extended  to  the  village,  and 
that  at  the  present  time  only  about  one  fourth  of  the  inhabitants 
of  the  village  rely  upon  the  Harkness  system  for  their  water  sup* 
ply.  It  was  found  that  the  2-inch  pipe  line  from  the  springs  to 
the  reservoir  would  not  carry  enough  water  to  maintain  aui&cient 
pressure  for  fire  protection,  in  a  reservoir  having  a  4-inch  outlet, 
and  an  additional  supply  of  water  was  conducted  from  the  springs 
through  an  open  ditch>  to  a  small  open  settling  reservoir  located 
near  the  large  reservoir  hereinbefore  described,  and  thence 
through  a  2-inch  pipe  into  said  large  reservoir.  It  was  from  l^is 
ditch  that  the  water  was  diverted  for  irrigation  purposes,  as  com- 
plained of  in  the  summer  of  1915,  and  this  ditch  was  also  the 
source  of  contamination  alleged  in  the  complaint  of  the  village. 
The  attention  of  the  Commission  was  first  called  to  the  Harkness 
water  system  in  May,  1915,  when  it  received  a  petition  signed  by 
twenty-seven  residents  of  the  village  of  McCammon,  complaining 
of  failure  of  service  from  the  water  system,  and  espeeially  that 
Sarah  Harkness^  the  intervener  herein,  who  was  at  that  time 
managing  said  system,  was  using  the  water  supply  of  the  village 
for  irrigating  her  farm  crc^s. 

The  Commission,  therefore,  issued  an  order  directing  the  at- 
torney general,  as  attorney  for  the  Commission,  to  prepare  and 
file  a  complaint  against  the  said  Sarah  Harkness,  as  administra- 
trix of  the  estate  of  H.  O.  Harkness,  deceased,  with  the  view  of, 
and  for  the  purpose  of,  having  the  matters  complained  of  in  said 
petition  investigated  by  the  Commission.  A  hearing  was  had  on 
said  complaint  at  McCammon  before  the  full  Commission,  on 
July  15, 1915,  and  on  the  23d  day  of  August,  1915,  an  order  was 
issued  by  the  Commission  commanding  the  said  Sarah  Harkness 
to  refrain  and  desist  from  in  any  manner  interrupting  the  supply 
of  water  to  the  village  of  McCammon  and  its  inhabitants,  or 
from  diverting  the  same  to  any  other  uses  whatever. 

This  investigation  and  the  order  of  the  Commission  did  not 
result  in  relieving  the  situation,  and  lettera  or  telegrams  from  pa- 
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trons  of  the  system,  complaining  of  poor  service,  reached  the  Com- 
mission almost  every  week  during  the  months  of  September, 
October,  November,  and  December,  1915,  and  the  dissatisfaction 
with  the  service  finally  resulted  in  this  application  of  the  village 
for  permission  to  construct  a  municipal  waterworks  system. 

Several  witnesses  testified  as  to  the  failure  of  the  Harkness 
system  to  furnish  a  regular  and  suflScient  supply  of  water  to  the 
few  patrons  who  are  dependent  upon  it,  and  their  testimony 
shows  that  for  the  past  four  years  there  have  been  numerous 
periods  of  from  one  to  ten  days'  duration  when  no  water  was  sup- 
plied, and  that  there  was  a  general  shortage  of  water  in  the  system 
almost  every  month  during  the  four  years.  Three  witnesses  tes- 
tified that  they  had  discontinued  the  use  of  water  from  the  Hark- 
ness  system  because  of  the  poor  service. 

From  the  testimony  of  witnesses  as  to  the  condition  of  the 
Harkness  system  and  the  way  in  which  it  has  been  managed,  and 
from  its  experience  in  attempting  to  secure  relief  for  the  patrons 
of  the  system  in  the  summer  of  1916,  the  Commission  believes 
that  Sarah  Harkness,  the  intervener  herein,  has  not  in  the  past 
realized,  and  does  not  now  fully  realize,  her  duty  to  the  public  in 
the  operating  and  managing  of  the  Harkness  system. 

The  Commission  further  believes  that  the  supplying  of  water 
through  the  open  ditch,  as  hereinbefore  described,  is  fraught  with 
danger  to  the  public  health,  and  should  be  discontinued. 

W.  A.  Samms,  a  civil  engineer  of  Pocatello,  on  behalf  of  the 
intervener,  submitted  an  itemized  estimate  of  the  cost  of  reproduc- 
ing new  the  Harkness  system,  which  totals  $17,137.31.  The 
Commission  believes,  however,  that  in  order  to  make  the  Harkness 
system  adequate  to  supply  the  needs  of  the  village  and  its  inhab- 
itants, and  to  furnish  adequate  fire  protection,  it  will  be  necessary 
to  replace  the  2-inch  pipe  from  the  springs  to  the  reservoir  with 
a  4-inch  pipe,  to  lay  a  6-inch  pipe  from  the  reservoir  to  the  village, 
and  to  replace  the  present  3-inch  distribution  mains  by  4-inch 
mains. 

W.  O.  Cotton,  a  civil  engineer,  testifying  on  behalf  of  the  vil- 
lage, estimated  the  cost  of  putting  the  Harkess  system  in  condi- 
,  tion  to  adequately  serve  the  village  and  its  inhabitants  to  be  $36,- 
400.    If  we  add  to  this  the  sum  of  $15,000,  the  appraised  value  of 

the  Harkness  system  and  water  rights,  the  total  cost  of  the  gravity 
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system  would  be  $51^400,  which  amount  far  exceeds  the  bonding 
limit  of  the  said  village  for  such  purpose. 

Peter  Hanson,  chairman  of  the  village  board  of  trustees^  tes- 
tified that  the  village  had  realized  from  the  sale  of  a  municipal 
bond  issue  the  sum  of  $22,835,33,  and  that  said  sum  was  avail- 
able for  the  installation  of  the  proposed  municipal  waterworks 
system,  as  described  in  applicant's  petition,  and  that  the  village 
had  entered  into  a  contract  with  a  reputable  construction  com- 
pany, for  the  construction  of  the  proposed  system,  subject  to  the 
approval  of  the  Commission,  at  a  total  cost  of  $21,492. 

The  testimony  shows  that  the  cost  of  electric  power  necessary  to 
operate  the  proposed  pumping  plant  will  be  from  $20  to  $35  per 
month. 

A  chemical  analysis  of  water  taken  from  the  proposed  source 
of  supply  shows  the  same  to  be  healthful  and  fit  for  culinary  and 
domestic  purposes* 

The  Commission  believes  that  capital  invested  in  public  utility 
property  should  be  given  reasonable  protection.  The  testimony, 
however,  in  this  case  shows  that  the  Harkness  system  was  pri- 
marily constructed  for  the  personal  use  of  H.  O.  Harkness ;  that  it 
is  serving  only  about  one  fourth  of  the  inhabitants  of  the  village  of 
McCammon ;  that  the  service  for  several  years  last  paat  has  been 
poor;  that  the  Harkness  estate  has  no  funds  available,  and  no 
prospect  of  funds  with  which  to  make  needed  extensions  or  bet- 
terments ;  that  it  will  cost  the  village  an  unreasonably  large  sum 
to  purchase  the  Harkness  system  and  put  it  in  condition  to  ade- 
quately serve  the  needs  of  the  village  and  its  inhabitants ;  that  the 
proposed  municipal  system  can  be  installed  and  maintained  at  a 
much  lower  cost  than  the  Harkness  system. 

The  Samm's  report  shows  that  twelve  fire  hydrants  were  in- 
stalled by  H.  O.  Harkness  for  the  protection  of  all  property  in 
the  village,  and  that  the  cost  of  reproduction  new  of  said  hydrants 
is  the  sum  of  $535.44.  The  testimony  shows  that  the  village 
never  expended  any  money  on  these  fire  hydrants  and  never  paid 
any  rental  for  their  use,  and  the  Commission  feels  that  as  a  simple 
act  of  justice  the  village  should  be  required  to  purchase  the  said 
fire  hydrants  from  the  Harkness  estate  for  the  said  sum  of 

$535.44,  in  case  the  said  estate  is  willing  to  accept  said  sum  in 
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consideration  of  a  transfer  of  the  title  to  said  hydrants  to  the  said 
village. 

The  Commission  finds : 

First,  that  f ot  several  years  last  past  the  water  supplied  by  the 
Harkness  waterworks  system  has  not  been  sufficient,  and  its  equip- 
ment has  not  been  adequate  to  meet  the  necessary  and  reasonable 
demands  of  the  village  of  McCammon,  and  that  the  manager  of 
said  system  has  not  in  the  past  realized  or  performed,  and  does 
not  now  fully  realize  or  perform,  her  duty  to  the  public. 

Second,  that  the  system  proposed  to  be  installed  by  the  village 
of  McOammon  is  feasible  and  practicable,  and  sufficient  to  fur- 
nish to  the  village  and  its  inhabitants  adequate  service. 

Third,  that  it  would  be  unjust  and  unreasonable  to  require  the 
village  of  McCammon  to  purchase  the  Harkness  waterworks  sys- 
tem. 

Fourth,  that  it  is  just  and  equitable  to  require  the  Wllage  of 
McCammon  to  purchase  the  twelve  fire  hydrants  installed  in  the 
village  as  a  part  of  the  Harkness  waterworks  system,  in  case  the 
Harkness  estate  is  willing  to  sell  the  said  hydrants  for  the  sum  of 
$536.44. 

The  C(»nmission,  therefore,  finds  that  the  present  and  future 
public  convenience  and  necessity  require  and  will  require  the 
construction  and  operation  by  the  village  of  McCammon  of  a 
waterworks  system  for  the  purpose  of  furnishing  to  said  village 
and  its  inhabitants  an  adequate  supply  of  pure  and  wholesome 
water  for  all  necessary  and  reasonable  demands  and  purposes,  and 
that  a  certificate  should  be  issued  by  this  Commission  permit- 
ting and  authorizing  said  village  to  construct,  own,  operate,  and 
maintain  a  complete  system  of  waterworks  for  the  purpose  above 
mentioned,  and 

It  is  hereby  certified  that  the  present  and  future  public  con- 
venience and  necessity  require  and  will  require  that  the  village  of 
McCammon  construct,  own,  operate,  and  maintain  a  waterworks 
system  for  the  purpose  of  furnishing  to  said  village  and  its  in- 
habitants an  adequate  supply  of  pure  and  wholesome  water  for 
all  necessary  and  reasonable  demands  and  purposes. 

It  is  therefore  ordered  that  the  said  village  of  McCammon  be, 

and  it  hereby  is,  granted  permission  to  construct,  own,  operate, 

and  maintain  such  waterworks  system  for  the  purposes  hereinbe- 
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fore  set  forth :  Provided  that  the  said  village  purchase  the  twelve 
fire  hydrants  installed  in  said  village  as  a  part  of  the  Harkness 
waterworks  system,  in  case  the  Harkness  estate  is  willing  to  sell 
the  said  hydrants  for  the  sum  of  $585.44,  and  will  within  twenty 
days  from  the  date  hereof  notify  the  Commission  of  its  willingness 
to  so  sell  said  hydrants. 

It  ia  farther  ordered  that  said  village,  during  the  construction 
of  said  waterworks  system,  and  until  the  same  is  finally  completed, 
keep  a  detailed  and  accurate  account  of  all  expenditures  incident 
to  the  construction  of  the  same,  and  that,  immediately  upon  the 
completion  of  such  waterworks  system,  it  file  with  the  Commission 
its  account  and  report  thereon. 

It  is  further  ordered  that  said  village  file  with  tiie  Commission, 
at  least  ten  days  prior  to  commencing  the  operation  of  said  water- 
works system,  a  schedule  of  all  rates,  tolls,  rentals,  chai:ges,  and 
classifications  to  be  collected  or  enforced  by  it  in  the  village  of 
McCammon,  together  with  all  rules,  regulations,  contracts,  priv- 
ileges, and  facilities  which  in  any  manner  affect  or  relate  to  such 
rules,  rates,  tolls,  rentals,  charges,  and  classifications,  and  that, 
before  said  village  shall  receive  any  compensation  for  service  fur- 
nished by  it,  the  schedule  and  rules  aforesaid  shall  be  approved 
by  the  Commission  and  a  certificate  of  such  approval  furnished 
said  village. 


INDIANA  PUBLIC  6ERVICB  COMMISSION. 

BE  INDIANAPOLIS  TELEPHONE  COMPANY  et  al. 

[No.  2079.] 

Consolidation,  merger,  and  sale  ^  Telephone  contpanies -^  Statutory 
authority, 

1.  The  merger  of  telephone  companies  if  approved  by  the  Indiana 
CommisBion  is  authorized  by  §  95^  of  the  Shively-Spenoer  Utilities  Com- 
mission act,  providing  for  the  merger  of  utilities  "furnishing  a  like 
service  or  product/'  and  f  92,  providing  that  the  capitalization  on  a 
merger  shall  be  subject  to  the  Commission's  approval. 

Ooneolidation,  merger,  and  sole  ^  Telephone  companies 'matockhold* 
ers*  consent. 

2.  The  merger  of  telephone  companies  under  the  Indiana  laws  is 
not  rendered  unlawful  by  the  mere  failure  of  a  small  number  of  un- 
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known  holders  of  stock  to  give  affirmative  consent  where  no  oppositieii 
is  made. 

Valuation  —  Telephone   company  —  Overhead   charges  —  12   per  cent 
allotDance. 

3.  An  allowance  of  12  per  cen,t  was  made  for  engineering,  superin- 
tendence, and  similar  items  in  a  merger  valuation  of  a  telephone  com- 
pany. 

Valuation  —  Going  value  —  Percentage  allfnvanee, 

4.  An  allowance  of  8  per  cent  for  going  value  was  made  in  a  merger 
valuation  of  a  telephone  company. 

Valuation^ Merger '^Stoch  in  another  company -^ Property  not  use- 
ful, 

5.  The  v^lue  of  stock  owned  by  a  merging  company  in  a  non- 
merging  company  is  an  asset  that  should  be  included  in  a  merger  valua- 
tion although  it  would  not  be  included  in  a  rate  wiluation. 

Security  issues  —  Amount  —  Merger  of  telephone  eompdniea» 

6.  Upon  the  merger  of  telephone  companies,  a  capitalization  of 
$1,656,500  of  bonds,  $1,900,000  of  preferred  stock,  and  $1,150,000  of 
common  stock,  is  not  excessive,  where  it  appears  that  the  Commission 
fixed  the  vahie  of  the  properties  at  $3,990,820.86,  including  $400,000 
new  money  furnished  in  the  merger;  that  the  value  on  capitalizing  the 
income  at  5  per  cent  and  6  per  cent,  after  an  adequate  allowance  for 
depreciation,  is,  respectively,  $4,986,136  and  $4,155,113.33;  that  the 
companies  have  an  investment  in  the  properties  of  $2,800,000,  excluding 
the  new  money ;  and  that  the  amount  of  stock,  bonds,  and  new  money  is 
less  than  the  prior  outstanding  capitalization. 

Consolidation,     merger,     and    sale  ^  Telephone    companies -^  When 
authorized, 

7.  Tlie  merger  of  noncompeting  connecting  telephone  companies 
practically  operated  as  one  concern  was  authorized,  it  appearing  that  the 
merger  would  simplify  the  accounting  and  effect  economies  in  operation, 
and  that  the  new  capitalization  was  not  excessive. 

[May -3,  1916.] 

Application  for  an  approval  of  articles  of  association  cover- 
ing a  merger  of  the  New  Long  Distance  Telephone  Company 
and  the  New  Telephone  Company  with  the  Indianapolis  Tele- 
phone Company ;  granted.  The  company  created  by  the  merger 
was  authorized  to  issue  $1,900,000  par  value  of  preferred  stock 
and  $1,150,000  par  value  of  common  stock  upon  condition  of  the 
cancelation  of  all  stocks  of  the  three  companies,  $299,500  par 
value  of  first-mortgage  bonds  of  the  New  Long  Distance  Tele- 
phone Company,  $44,000  par  value  of  first  and  consolidated 
mortgage  bonds,  and  $150,000  par  value  of  third-mortgage  bonds 
of  the  New  Telephone  Company. 
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By  th^  Commission :  The  above-named  telephone  companies 
have  filed  in  this  case  their  petition  praying  the  Commission  to 
approve  a  contract  or  agreement  of  merger  between  said  corpora- 
tions, whtt^by  all  the  property  rights  and  franchises  of  the  three 
corporations  shall  become  mei^d  into  said  "Indianapolis  Tele- 
phone Company*'  as  one  corporation. 

(The  agreement  by  and  between  said  corporations  and  the 
incorporators  thereof  and  the  articles  of  incorporation,  whereby 
tiiey  proposed  to  become  merged  into  said  Indianapolis  Tele- 
phone Company,  stated  in  substance  that  the  instrument  was 
designated  as  the  articles  of  association  corering  the  merger,  and 
in  the  preamble  set  forth  the  corporate  existence  of  the  com- 
panies, the  beneficial  purposes  of  the  merger,  and  described  the 
liens,  the  outstanding  stock,  and  the  securities  to  be  retired ;  set 
forth  in  the  formal  articles  that  the  stock,  property,  and  afFairs 
of  the  New  Long  Distance  Telephone  Company  and  the  New 
Telephone  Company  should  be  merged  into  the  Indianapolis  Tele- 
phone Company;  gave  the  number,  names,  and  places  of  resi- 
dence of  directors  for  the  first  year  and  of  the  first  officers,  and 
&e  location  of  the  principal  office;  provided  for  the  first  and 
subsequent  directors'  meeting,  annual  and  special  stockholders' 
meetings,  election  of  officers  and  their  term,  and  the  appointment 
of  an  executive  committee ;  stated  that  it  was  proposed  to  operate 
in  all  the  counties  and  particularly  in  specified  ones;  set  forth 
the  amoimt  of  preferred  and  common  stock  to  be  issued  with  the 
terms  and  conditions,  and  the  stock  and  bonds  to  be  canceled; 
provided  for  the  protection  of  non-consenting  unknown  holders 
of  stock;  stated  that  the  articles  should  be  deemed  and  treated 
as  amended  articles  of  association  of  the  Indianapolis  Telephone 
Company  and  as  a  sale  and  conveyance  from  the  other  two  com- 
panies to  the  said  company,  as  a  purchaser,  of  their  properties 
and  rights,  subject  to  all  then  existing  liens,  and  as  an  acquisition 
by  said  company  of  all  the  shares  of  stock  of  the  other  two  com- 
panies, and  that  the  property  and  rights  possessed  by  the  said 
company  immediately  before  such  consummation  should  so  con- 
tinue ;  provided  for  the  assumption  of  the  debts,  duties,  liabilities, 
and  contracts  of  the  merging  companies,  specifying  with  particu- 
larity the  liens  against  the  propelrties;  and  was  executed  by  all 
three  companies.) 
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The  petition  was  filed  with  the  Commission  on  the  8d  day  of 
Fehruary^  1916,  and  said  cause  was  set  for  hearing  on  the  Ist 
day  of  March,  1916,  and  the  petitioners  were  ordered  to  give 
notice  of  the  time,  place,  and  object  of  such  hearing  by  publica- 
tion once  in  two  newspapers  in  the  city  of  Indianapolis  at  least 
twenty  days  before  the  day  set  for  hearing. 

Notice  was  given  as  ordered,  and  on  said  Ist  day  of  March 
said  hearing  was  continued  pending  an  audit  of  the  books  and 
accounts  of  said  corporations,  and  on  the  20th  day  of  Mardi  a 
hearing  was  had  on  said  petition  at  which  the  petitioner  ap- 
peared by  J.  W.  Fesler,  and  F.  W.  Stevens,  and  William  A. 
Pickens,  corporation  coimsel,  appeared  on  behalf  of  the  city  of 
Indianapolis* 

The  New  Telephone  Company  constructed  and  was  operating 
a  telephone  plant  in  the  city  of  Indianai)olifi  prior  to  and  during 
the  year  1904;  the  Indianapolis  Telephone  Company  was  then 
organized  and  leased  the  plant  of  the  New  Telephone  Company, 
and  has  sinc^  that  date  been  and  now  is  operating  the  same.  By 
the  terms  of  the  lease,  the  Indianapolis  Telephone  Company  keeps 
the  plant  in  repair,  and  makes  all  new  extensions  and  additions 
to  the  plant,  and  upon  the  termination  of  the  lease  ia  to  receive 
compensation  for  the  making  of  such  betterments  and  extensions. 
By  the  terms  of  the  lease,  the  said  Indianapolis  Telephone  Com- 
pany pays  the  interest  on  the  bonds  outstanding  of  the  New  Tele- 
phone Company  and  6  per  cent  annual  dividend  on  the  $400,000 
of  stock  outstanding  of  said  New  Telephone  Company. 

The  New  Long  Distance  Telephone  Company  owns  and  oper- 
ates a  system  of  telephone  lines  throughout  the  state  of  Indiana 
for  long-distance  purposes,  and  it  also  owns  $16,800  par  value 
out  of  a  total  of  $30,000  par  value  of  the  stock  and  $13,700  par 
value  out  of  a  total  of  $45,100  par  value  of  the  bonds  of  the 
Lebanon  Telephone  Company.  Also  $34,500  par  value  out  of 
the  total  of  $59,500  par  value  of  the  stock  of  the  Citizens  Tele- 
phone Company  of  Columbus,  Indiana.  Also,  $10,000  par  value 
of  the  stock  of  the  Martinsville  Telephone  Company,  that  being 
the  whole  amoimt  of  stock  outstanding  of  that  company. 

The  New  Telephone  Company  has  outstanding  $400,000  of 
capital  stock  and  $950,000  par  value  of  bonds;  of  these  bonds 
$170,000  par  value  are  owned  by  the  New  Long  Distance  Tele- 
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phone  Company^  and  $24^000  par  value  are  owned  by  the  Indian- 
apolis Telephone  Company.  These  bonds  so  owned  by  the  said 
Xew  Long  Distance  Telephone  Company  and  said  Indianapolis 
Telephone  Company  are,  by  the  terms  of  the  proposed  merger, 
to  be  retired. 

The  !N'ew  Long  Distance  Telephone  Company  has  outstanding 
stock  of  the  par  value  of  $870,000,  and  bonds  of  the  par  value 
of  $1,100,000;  of  this  stock  the  Indianapolis  Telephone  Com- 
pany owns  $17,000  par  value,  and  the  remaining  $853,000  there- 
of is  owned  by  various  private  parties  and  interests.  By  the 
terms  of  the  proposed  merger  this  entire  issue  of  stock  is  to  be 
retired.  Of  the  bonds  of  the  said  company  outstanding,  the 
Indianapolis  Telephone  Company  owns  $299,500  par  value,  and 
these  bonds  so  owned  by  the  said  Indianapolis  Telephone  Com- 
pany are  to  be  retired  according  to  the  terms  of  said  merger,  if 
authorized* 

The  Indianapolis  Telephone  Company  has  outstanding  $400,- 
000  face  value  of  common  stock,  and  $600,100  par  value  of 
preferred  stock.  These  stocks  are  all  owned  by  the  New  Long 
Distance  Telephone  Company,  and  are  to  be  retired  according 
to  the  terms  of  the  merger,  if  authorized.  By  the  terms  of  the 
proposed  merger  $400,000  in  cash  is  to  be  secured  from  the  sale 
of  preferred  stock  of  the  new  issue  of  stock  of  said  Indianapolis 
Telephone  Company,  and  for  said  $400,000  in  cash  and  the 
stocks  of  the  said  three  telephone  companies  which  are  to  be 
retired  and  the  bonds  of  said  telephone  companies  as  hereinabove 
set  out,  which  are  to  be  retired,  the  plan  of  the  merger  proposes 
to  issue  $1,900,000  of  preferred  stock  and  $1,150,000  of  com- 
mon stock.  This  will  result  in  retiring  $493,500  par  value  out 
of  the  aggregate  of  all  the  outstanding  bonds  of  said  telephone 
companies,  and  leave  of  said  bonds  now  outstanding  $1,556,500 
par  value,  making  the  total  capitalization  of  the  said  Indianapolis 
Telephone  Company  under  its  new  issue  of  stock  $4,606,500, 
including  the  $400,000  of  new  money  to  be  secured  through  the 
plan  of  merger,  which  is  $113,600  less  than  the  total  capitali- 
zation of  the  three  merging  corporations. 

During  the  life  of  the  three  merging  corporations,  they,  to- 
gether, have  set  aside  for  depreciation  a  total  sum  of  $814,770.94. 
This  has  for  the  most  part  been  thrown  into  the  operating  expense 
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account,  and  expended  for  repairs  and  replacements  and  for  new 
extensions,  and  it  cannot  be  now  determined  just  what  part  of 
it  was  expended  for  new  extensions.  The  whole  amount,  how- 
ever, expended  is  reflected  in  the  physical  plant  as  now  existing 
and  valued,  and  for  the  purposes  of  this  case  it  is  not  material 
to  trace  this  fund  into  specific  property. 

There  has  been  a  surplus  in  the  combined  plants  of  $549,- 
312.65  available  for  dividends,  which  has  been  allowed  to  remain 
in  the  plants,  and  which  is  now  therein  as  an  invested  surplus. 
There  is  now  $853,000  par  value  of  stock  of  the  New  Long 
Distance  Telephone  Company  and  $353,300  par  value  of  the 
stock  of  the  New  Telephone  Company  in  the  hands  of  stock- 
holders other  than  these  merging  corporations,  and  in  exchange 
for  this  stock  and  $400,000  in  money  it  is  proposed  to  issue 
$1,900,000  of  preferred  and  $1,150,000  conunon  stock  of  the  new 
or  merged  corporation. 

The  lines  and  equipment  of  the  said  New  Long  Distance  Tele- 
phone Company  are  connected  with  the  exchange  of  the  Indian- 
apolis Telephone  Company,  and  said  line  of  exchange,  plant, 
and  equipment  are  operated  in  connection  each  with  the  other, 
and  there  is  no  competition  or  competitive  condition  existing 
between  any  of  said  companies  or  any  two  of  them.  In  merg- 
ing said  companies  it  is  not  contemplated  that  any  increase'  in 
rates,  tolls,  and  charges  for  any  of  the  services  furnished  by  any 
of  them  or  any  two  of  them  jointly  tvill  be  increased,  and  no 
rates  will  be  aflFected  thereby  if  the  merger  is  perfected.  It  is 
expressly  agreed  by  the  said  merging  companies  and  the  new 
company  to  be  formed  out  of  them  that  any  valuation  fixed  or 
considered  by  the  Commission  in  this  case  shall  not  be  a  controll- 
ing force  in  any  investigation  concerning  rates,  tolls,  and  charges 
that  may  be  had  in  the  future  for  the  purpose  of  reviewing  or 
revising  the  rates  of  said  Indianapolis  Telephone  Company  or 
any  other  company  that  may  own  or  operate  any  or  all  of  the 
plant  or  plants  sought  to  be  merged. 

The  holders  of  all  the  stock  of  the  Indianapolis  Telephone 
Company,  all  but  two  shares  of  the  stock  of  the  New  Telephone 
Company,  and  all  but  one  share  of  the  stock  of  the  New  Long 
Distance  Telephone  Company,  have  consented  to  the  proposed 
merger,  and  no  objection  has  been  made  thereto. 
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T&e  oonaolidiiAioii  of  the  said  three  corporations  would  result 
in  simplifying  the  aoeounting  of  the  same  and  the  making  of 
reports  to  this  Commission  and  to  the  Interstate  Commerce  Conor 
mission,  and  enable  said  companies  operating  a  sin^e  corpora- 
tion to  effect  a  substantial  economy^in  tiie  management. 

[1]  The  statute  under  which  telephone  companies  are  incor- 
porated in  this  state  has  no  provision  concerning  consolidation 
or  merger  of  two  or  more  corporations  organized  thereunder. 
The  Shively-Spencer  Utility  Commission  act  provides,  in  §  95^, 
'%at  with  the  consent  and  approval  of  the  Commission  but  not 
otherwise,  any  two  or  more  public  utilities,  furnishing  a  like 
service  or  product  and  doing  business  in  the  same  municipality 
or  locality  within  this  state,  or  any  two  or  more  public  utilities 
whose  lines  intersect  or  parallel  each  other  within  this  state  may 
be  merged  and  may  enter  into  contract  with  each  other  that  tdll 
enable  such  public  utilities  to  operate  their  lines  or  plants  in 
connection  with  each  other."  [4  Bums's  Anno.  Stat.  1914,  p. 
886.] 

And  in  §  92,  governing  the  issuing  of  stocks  and  bonds,  it  is 
enacted  that  "the  capitalization  of  a  corporation  formed  by  the 
merger  or  consolidation  of  two  (2)  or  more  corporations  shall  be 
subject  to  the  approval  of  the  Commission  but  in  no  event  shall 
such  capitalization  exceed  the  sum  of  the  capital  stock  of  the 
corporations  so  consolidated,  at  the  par  value  thereof,  or  such 
sums  and  any  additional  sum  actually  paid  in  cash;  nor  shall 
any  contract  for  ocnsolidation  or  lease  be  capitalized  in  the  stock 
of  any  corporation  whatever;  nor  shall  any  corporation  hereafter 
issue  any  bonds  against  or  as  a  lien  upon  any  contract  for  con- 
solidation or  merger.*' 

These  statutes  seem  to  clearly  empower  corporations  operating 
public  utilities  "furnishing  a  like  service  or  product"  to  merge 
if  such  a  merger  is  approved  by  the  Public  Service  Commission. 

There  are  a  number  of  statutes  authorizing  the  consolidation 
of  specifically  mentioned  corporations  of  a  common  class,  but 
none  that  apply  to  telephone  corporations  except  those  above 
quoted.  There  are,  therefore,  no  details  specially  required  to 
be  followed  in  perfecting  a  merger  of  two  or  more  telephone  cor- 
porations,. 

[2]  In  this  case  all  of  the  stQckhDidera  of  one  of  the  corporar 
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tions  have  consented  to  the  merger^  and  the  holders  of  all  but 
three  shares  of  stock  in  the  other  two  corporations  have  consoited, 
and  the  owners  or  holders  of  those  three  shares  have  been  lost 
sight  of  and  are  unknown  to  the  other  stockholders.  It  is  pro- 
posed to  amply  protect  the  holders  of  these  shares  of  stock  against 
loss.  No  objection  from  any  interested  party  has  been  made  to 
the  Commission  or  to  the  officers  of  either  of  said  corporations 
against  the  merger. 

Section  6690,  Indiana  Statutes,  Revision  of  1014,  oonceming 
merger  and  consolidation  of  street  railroad  companies,  has  this 
language:  ^^And  such  companies  are  authorized  to  merge  and 
consolidate  the  stock  of  the  respective  companies,  making  one 
stock  company  of  such  companies,  upon  such  terms  as  may  be  by 
them  mutually  agreed  upon.'' 

In  Norton  v.  Union  Traction  Co.  —  Ind.  — ,  110  N.  E.  113, 
the  supreme  court  held  that  a  consolidation  agreement  under 
said  section  was  not  an  amendment  of  the  charters  of  the  con- 
solidating corporations,  but  that  'Hhe  effect  of  the  consolidation 
was  a  dissolution  of  the  constituent  companies  and  the  formation 
of  a  new  one  with  the  consolidation  agreement  as  to  articles  of 
association." 

In  that  case  it  was  also  held  that  a  majority  of  the  stock  of 
the  merging  corporations  in  favor  of  the  merger  is  sufficient 
This  is  held,  however,  because  of  the  fact  that  the  statute  author- 
izing the  mei^r  was  in  force  when  the  merging  oorporationn 
were  organized.  The  statement  is  made  that  if  this  were  not 
the  case  minority  stockholders  would  not  be  bound.  That  is 
not,  we  assume,  equivalent  to  saying  that  the  merger  would  be 
unlawful.  At  any  rate,  we  are  satisfied  that,  where  there  is  no 
objection  to  the  merger,  we  should  not  consider  it  unlawful 
merely  because  two  shares  of  stock  in  one  of  the  corporations 
and  one  share  in  another  had  not  given  affirmative  consent  when 
no  active  opposition  is  being  made.  It  is  our  judgment  that  all 
legal  requirements  have  been  met  by  the  mei^ng  corporations 
tiiat  are  necessary  to  the  action  of  the  Conmiission  in  approving 
or  disapproving  the  merger  agreement. 

[3-4]  The  statute  having  placed  the  approval  of  the  ocmtract 
of  merger  and  the  oversight  of  the  capitalization  in  the  hands 
of  this  Commissioii,  it  becomes  of  importance  to  inquire  into  the 
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eapitalmition  as  proposed.  There  was  no  evidenoe  gireii  €m  the 
hearing,  touching  the  mtaket  value  of  the  stocks  or  bonds  of  any 
of  the  corporations  invotred  in  the  proposed  merger,  but  there 
was  testimony  concerning  the  vahie  of  the  properties  of  each  of 
these  concerns.  The  i^ysical  property  of  the  New  Telephone 
Company  and  of  the  Indianapolis  Telephone  Company  consti- 
tutes a  single  pknt  furaidiing  service  in  Indianapolis  and  vi- 
cinity, and  is  considered  hero  in  the  name  of  the  Indianapolis 
Telephone  Company.  A  valuation  of  that  plant,  which  had  been 
made  by  Mr.  OUne,  general  manager  and  engineer  of  the  com- 
pany^ and  by  others  preceding  and  assisting  him,  was  put  in  evi- 
denoe by  the  petitioners,  and  for  the  most  part  these  valuations 
had  been  made  in  1914,  and  43&e  unit  values  fixed  as  of  that  date. 
The  additicms  made  to  the  plant  since  that  date  web^  valued  by 
Mr.  Cline,  and  he  incorporated  in  the  valuation  his  theory  and 
conclusions  as  to  1^  intangible  values,  and  the  sum  total  of  this 
valuation  is  $2,864,816.75;  this  includes  the  sum  of  $1,107, 14& 
for  such  items  as  engineering,  superintend^ice,  interest  during 
construction,  cost  of  securing  contracts  or  going  value,  and  items 
of  that  character  other  than  the  cost  of  labor  and  material  in 
constructing  the  plant  We  have  not  had  an  inventory  of  this 
plant  or  any  of  l3ie  properties  of  these  utilities  made  by  our 
staff,  but  we  have  had  the  unit  values  used  in  this  appraisal  as 
applied  to  material  and  labor  examined  and  compared  by  our 
staff,  and  those  making  the  comparison  have  testified  that  in 
some  instances  they  found  the  unit  value  higher  than  tiiey  would 
use,  in  some  instances,  lower,  but  on  the  whole  averaging  fair, 
and  we  accept  them  for  the  purposes  of  this  case.  The)  have 
not  attempted  to  compare  the  price  of  real  estate,  buildings  or 
switch  boards.  Accepting  the  utilities'  price  on  these  parts  ^f 
the  plant  and  the  ones  examined  by  our  staff  of  the  distributiTig 
system,  we  have  on  tUs  plant  the  value  of  $1,767,171.76  for  th^ 
physical  properties  without  intangible  values. 

We  have  had  the  same  examination  laade  of  the  inventory  and 
appraisement  of  the  New  Long  Distance  'I^lophone  Company 
which  was  also  introduced  in  evidence,  and  which  had  been  made 
by  the  general  manager  and  engineer  Mr.  Cline,  and  have  had 
the  same  report  from  our  staff  as  to  these  unit  values,  with  ihiB 
exception  that^  in  the  valuation  of  this  plant,  the  engineer  used 
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a  value  for  oopper  wire  of  20  cents  per  pounds  which  ia  a  very 
high  and  perhaps  abnormal  value,  being  the  present*day  value  at 
the  time  the  valuation  was  made.  It  is  now,  we  are  informed, 
M  cents  per  pound  on  the  general  market,  but  our  staff  used  the 
base  value  extending  over  a  period  of  the.  five  years  last  passed 
of  17  cents  per  pound.  There  is  an  item  in  this  value  of  $71,- 
&94.64  for  engineering,  maps,  and  supervision,  and  so  forth. 
The  valuation  fixed  by  Mr.  Oline  is  $1,475,653.54.  After  de- 
ducting from  this  $170,064  on  account  of  tbe  value  applied  on 
copper,  and  $71,694.64  for  engineering,  maps,  superTision,  and 
so  forth,  and  $272,212.66,  the  value  of  the  holdings  ol  this  com- 
pany in  tdephone  plants  at  Columbus,  MactinBville,  and  Lebanon, 
Indiana,  we  have  the  net  sum  of  $961,684.24  for  the  physical 
properties  of  the  Kew  Jjong  Distaaooe  Tal^home  Company.  Add- 
ing this  sum  to  the  value  of  the  Indianap(^is  Telephome  Com- 
pany, $1,767,171.73,  we  have  a  total  of  $2,718^856.99  for  the 
physical  properties  of  the  two  plants,  whitk.  is  intended  to  repre- 
sent the  material  and  labor  only*  To  ttiis  we  add  for  engineer- 
ing, superintendence,  and  so  forth  during  construction  12  per 
cent,  which  is  $362,262,72,  and  for  going  value  8  per  cent  on 
the  sum  of  these  two  items,  which  is  $246,438.49.  We  add,  also, 
the  value  of  the  holdings  of  the  New  Long  Distance  Telephone 
Company  in  ot&er  companies  of  $272,212.16,.  and  th&new  money 
to  be  furnished  as  part  of  this  scheme  of  merger  amoontiiig  to 
$400,000,  vhich  several  items  total  $3,990,820.36  as  a  basis  for 
the  capitaSicatian  of  the  new  merged  corporaticm.  The  vdue  of 
the  hol<?ing8  of  the  New  Long  Distance  Telephone  Company 
would  not  be  included  in  the  value  of  that  plant  for  rate-making 
purposes,  for  the  reason  that  the  same  are  not  used  and  useful  for 
thfi  convenience  of  the  public  in  and  as  a  part  of  the  plant  of  the 
New  Long  Distance  company,  but  they  are  a  part  of  the  assets 
of  the  corporation,  and  for  the  purpose  of  this  merger  should 
he  included  in  the  valuation. 

If  we  estimate  the  value  of  the  Indianapolis  plant  on  the  basis 
of  $140  per  station  and  16,000  stations  in  the  plant,  we  have  a 
valuation  of  $2,100,000 ;  if  we  add  to  that  the  valuation  of  the 
plant  of  <iie  New  Long  Distance  company  as  made  by  the  com- 
pai^r's  ^E^ineer  and  general  manager,  $1,475,653,54,  and  put 
in  the  $400,000  of  new  capital,  we  have  the  sum  total  of  $3w975,- 
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653«$4y  robBtantiallj  the  same  as  the  above  valuation.  The 
Indianapolia  Tel^hone  CompaxLj  does  not  have  at  this  time 
ISjOOO  stations,  its  number  reaohimg  something  over  14,000,  but 
the  testimony  is  that  it  has  a  present  capacity  f er  sevenal  thou- 
sand more  telephonies  than  are  now  in  service,  so  that  we  consider 
a  basis  of  15,000  stations  conservative. 

The  value  of  the  New  Long  DisUnoe  plant  as  incorporated  in 
this  tabulation  of  $1,475,653.54  inoludes  the  copper  wire  at  29 
cents  per  pound  asbd  $71,694.64  for  engineering,  and  does  not 
include  anything  for  going  value.  If  we  estimate  the  values  of 
these  properties  as  a  whole  by  capitalizing  the  income  from  them 
for  &e  year  ending  June  30,  1915,  we  get  the  following  results : 

Ospitalized  8;t  5%  w«uld  make  a  Talnation  of $4,986,136.00 

CapitaUzed  at  6%  would  make  a  valuation  of $4»1S6,113.S3 

For  the  six  months  ending  December  31,  1915,  the  income 

Capitalixed  at  6%  would  make  a  VAhiatioa  of $4,763,731.60 

And  at  6%  a  valuation  of $3,961,443.00 

This  is  the  capitalization  of  the  income  after  setting  aside  a 
depreciation  fund  of  $88,000  per  year.  It  will  be  noted  that 
these  valuations  are  exclusive  of  the  $400,000  of  new  capital 
that  is  to  be  put  into  the  concern. 

The  capitalization  as  proposed  is  as  follows : 

Bonda  that  will  remain  outstanding  of  the  par  value  of $1,556,500.00 

Preferred   stock    $1,900,000.00 

Common    stock    : $1,150,000.00 

Total  capitalization  of   $4,606,500.00 

TMs  is  a  reduction  of  $113,600  below  the  piFevious  outstand- 
ing ca}>kalization,  that  is  to  say,  the  stocks  and  bonds  of  the 
three  corporations  to  be  merged,  plus  the  $400,000  of  new  money, 
would  exceed  the  proposed  capitalijuttion  of  $4,606,500  by  that 

SUHL 

From  a  consideration  of  all  the  evidence  before  us,  and  an 
analysis  of  the  stock  and  bond  issues,  taking  into  account  all 
discounts  and  bonuses  and  the  accumulated  and  invested  surplus 
4Uid  depreciation  fund,  we  conclude  the  investment  of  all  the 
three  corporations  to  be  not  in  excess  of  $2,800,000.  This  does 
not  include  the  $400,000  of  new  money  which  it  proposed  to  add 
to  the  investment  if  the  contract  of  merger  is  approved.  The 
term  ''investment"  as  used  herein  is  not  intended  to  include  any 
specific  sum  for  intangible  valuesu 
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It  is  not  the  purpose  of  the  Oomnlission  to  determine  in  this 
ease  a  valne  of  the  properties  of  the  consolidated  corporation  that 
would  be  binding  upon  the  Commission,  or  in  any  way  hamper 
it  if  it  should  become  necessary  to  determine  the  value  of  such 
properties  for  the  purpose  of  fixing  a  rate  for  telephone  service 
at  any  time  in  the  future.  And  it  is  understood  by  the  petition- 
ers, and  consented  to  by  th^n  upon  the  hearing,  that  any  value 
fixed  or  discussed  by  the  Commission  in  this  way  is  not  to  be 
binding  upon  the  Commission  in  any  future  inve^igation  for 
the  purpose  of  fixing  rates; 

[7}  There  can  be  no  question  but  what  the  consolidation  of 
these  three  corporations  as  an  operating  proposition  is  advisable. 
They,  are  now  practically  operating  as  one  concern,  under  one 
management,  but  as  three  corporations  with  three  sets  of  books, 
three  sets  of  officers,  making  three  reports  to  this  Commission 
annually ;  whereas,  by  consolidating,  there  would  be  but  one  set 
of  officers  and  one  set  of  books  and  one  annual  report  to  this  Com- 
mission. The  corporation  counsel  for  the  city  of  Indianapolis 
was  present  at  the  hearing  of  this  case,  and  at  the  close  of  the 
hearing  stated  orally  in  the  open  session  of  the  Commission  that 
the  consolidation  and  merger  prayed  for  was  desirable,  and  in 
his  opinion  would  result  in  better  and  more  economical  manage- 
ment of  the  business  and  affairs  of  the  concern,  and  if  the  con- 
solidation could  be  effected  without  interfering  with  the  full 
powers  and  liberties  of  the  Commission  in  rate-making  regula- 
tion in  the  future^  he  had  no  objection  to  offer  against  the  merger. 
The  president  of  the  association  of  the  independent  telephone 
companies  of  the  state  appeared  at  the  trial,  and  testified  that  this 
association  looked  with  favor  upon  this  cojisolidation  as  li  means 
looking  to  the  improvement  of  the  operation  of  the  independent 
telephone  companies  of  the  state. 

Considering  the  case  as  a  wh6le  we  have  determined  that  the 
contract  of  consolidation  and  merger  ought  tb  be  approved. 

It  is  therefore  considered  and  ordered  by  the  Public  Service 
Commission  of  Indiana  that  Ae  contract  of  consolidatioii  and 
merger  of  the  ?aid  the  New  Telephone  Company,  the  Indianap- 
olis Telephone  Company,  and  the  New  Long  Distance  Telephone 
Company,  as  above  set  out  in  this  order,  be  and  the  same  is  now 
hereby  approved. 
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And  it  is  farther  ordered  that  the  Indianapolis  Telephone 
Company  created  by  the  consolidation  and  merger  of  said  tele- 
phone companies  be  and  is  hereby  authorized  to  issue  $1,900,000 
par  value  of  preferred  stock  and  $1,150,000  of  common  stock, 
and  exchange  the  same  for  the  stocks,  common  and  preferred,  of 
each  and  all  of  said  telephone  companies,  when,  and  upon  the 
condition  that,  all  of  the  stocks,  common  and  preferred,  of  each 
of  said  telephone  companies,  to  wit,  the  New  Telephone  Com- 
pany, the  Indianapolis  Telephone  Company,  and  the  New  Long 
Distance  Telephone  Company,  and  $299,500  par  value  of  the 
first-mortgage  bonds  of  the  New  Long  Distance  Telephone  Com- 
pany, and  $44,000  par  value  of  the  first  and  consolidated  mort- 
gage bonds  of  the  New  Telephone  Company,  and  $150,000  par 
value  of  the  third-mortgage  bonds  of  the  New  Telephone  Com- 
pany, are  surrendered  to  the  Indianapolis  Telephone  Company 
for  cancelation  and  are  canceled. 

It  is  further  ordered  that  said  Indianapolis  Telephone  Com- 
pany pay  to  the  state  of  Indiana  as  a  fee  in  this  case  $4,675,  and 
upon  the  payment  of  such  fee  the  secretary  of  this  Commission 
is  authorized  to  issue  a  duly  certified  copy  of  this  order  to  said 
Indianapolis  Telephone  Company  as  its  sufficient  authority  to 
issue  said  stock. 
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BE  OXFORD  ELECTBIC  COMPANY. 

[U-llO.J 

Procedure  *  Informal  potest  against  security  isauea  —  Duty  6f  Ooni' 
w^is8ionn 

1.  In  A  proceeding  to  determine  the  amount  of  aeouriiy  iasttes  upon 
the  oonsolidation  of  public  utilities,  a  protest  against  "any  further  issue 
of  stock  or  bonds  than  what  is  actually  necessary  for  the  purchase  of  a 
new  plant^  will  be  oonaidered  by  th«  Maine  Commission,  although  only 
in  the  form  of  a  letter ;  it  being  the  duty  of  the  Commission  to  do  more 
than  act  merely  upon  information  presented  by  the  parties  in  interest. 

Security  isa%ies -^Amount  —  Consolidation  —  Rates, 

2.  An  ob/ection  to  the  issuance  of  securities  beyond  the  amount 
necessary  for  the  purchase  of  a  plant  to  be  taken  over  upon  eonsolida* 
tion  of  public  utilxtiea  based  upon  the  theory  that  any  increase  in 
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oapttaliEatieii  will  ksTe  to  be  mtt  by  tibe  rate  pt^yers,  it  not  T^d, 
where  there  will  be  no  material  increase  in  the  capitalization  of  the 
combined  companies,  and  where,  under  the  utilities  act,  the  rates  are 
controlled  by  the  fair  value  of  the  property,  and  not  by  the  capitaliza- 
tion. 
ConaoUdtMon,  m^erger^  and  sale '^  Electric  companies -^  CondUians. 

3.  A  plan  for  the  purchase  of  the  property  and  for  the  assumption 
of  the  liabilities  of  the  Mechanic  Falls  Electric  Light  Company  by  the 
Oxford  Electric  Company  for  $30,000  in  6  per  cent  nonaocumulatiTe 
preferred  stock  of  the  latter  company  was  approved  upon  condition  that 
the  stockholders  of  the  former  company  pay  a  cash  dividend  of  12  per 
cent  on  its  outstanding  capital  stock. 

Security  ieauefi'^Canaolidatian  of  electric  companies '^  Amount  a«- 
thorized, 

4.  The  Oxford  Electric  Compsay  was  authorised  to  issue  300  shares 
of  noncumulative  6  per  cent  preferred  stock,  dividends  payable  semi- 
annually, in  payment  of  the  property  of  the  Mechanic  Falls  Electric 
Light  Company,  and  was  further  authorised  to  mortgage  its  property 
to  secure  an  issue  of  $260,000  par  value  6  per  cent  bonds,  and  to  sell 
such  bonds  of  the  value  of  $175,000  at  not  less  than  90,  for  the  pur- 
pose of  discharging  certain  bonded  and  other  indebtedness  of  the  two 
companies,  any  excess  received  from  the  issue  of  such  bonds  to  be  dis- 
posed by  further  order  of  the  CommisMon« 

[March  0,  1016.] 

Afplioation  of  Oxford  Electric  Company  for  approval  of 
purchase  of  property  of  Mechanic  Falls  Electric  Light  Oompanj 
and  for  issuance  of  securities ;  granted. 

Appearances:     John  A.  Morrill  for  petitioner. 

By  the  Commission:  The  Oxford  Electric  Coxupany,  for- 
merly the  Norway  &  Paris  Street  Railway,  a  corporaDtion  located 
at  Norway,  organized  and  existing  under  the  laws  of  the  state  of 
Maine,  and  constituting  both  a  street  railroad  company  and  an 
electrical  company  as  defined  in  the  Public  Utilities  act,  was 
authorized  by  chapter  190,  Private  and  Special  Laws  of  1915, 
"to  purchase  or  lease  the  property,  capital  stock,  rights,  pjriri- 
leges,  immunities,  and  franchises  of  the  Mechanic  Falls  Elec- 
tric Light  Company,"  an  electrical  company  located  at  Mechanic 
Falls,  "upon  such  terms  as  may  be  agreed  upon,  subject,  how- 
ever, to  the  approval  of  the  Public  Utilities  Conmiission."  Such 
consolidation  is  to  carry  with  it  all  of  the  liabilities  of  the 
Mechanic  Falls  company.  The  Oxford  Electric  Company,  under 
the  name  of  Norway  &  Paris  Street  Railway,  is  further  authoi^ 

ized  in  said  chapter  190  to  increase  its  capital  stock,  and  to  issue 
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its  stock  and  bonds  to  such  amount  as  is  necessary  for  payment 
for  such  purchase  or  lease;  and  to  issue  its  bonds  for  the  pur- 
pose of  funding  its  floating  debt^  and  refunding  the  present  bond 
and  mortgage  obligations  of  the  two  corporations^  and  to  secure, 
the  same  by  mortgages  of  its  franchises  and  property. 

The  Oxford  Electric  Ccnnpany  now  proposes  to  purchase  the 
property  (including  cash  on  hand  and  bills  receivable),  capital 
stock,  rights,  priviliges,  immunities,  and  franchises  (except  its 
franchise  of  existence  as  a  corporation)  of  the  Mechanic  Falls 
Electric  Light  Company,  subject  to  all  of  its  lawfully  existing 
debts,  obligations,  and  contracts,  which  it  is  to  assume  and  be- 
come liable  for,  and  in  payment,  therefor  to  issue  to  the  present 
stockholders  of  the  Mechanic  Falls  Company,  share  for  share, 
$30,000  in  par  value  of  new  6  per  cent  noncumulative  preferred 
stock  of  the  Oxford  Electric  Ownpany ;  provided,  however,  that 
the  Mechanic  Falls  Electric  Light  Company  shall  first  have  paid 
to  its  present  stockholders  a  dividend  of  12  per  cent  from  the 
cash  now  in  its  treasury.  The  petitioner  further  proposes  to 
mortgage  its  property  and  franchises,  including  that  purchased 
under  the  above  plan,  to  the  Union  Safe  Deposit  &  Trust  Com- 
pany, to  secure  an  issue  of  bonds  amounting  to  $250,000  at  par, 
dated  January  1, 1916,  payable  January  1, 1986,  bearing  interest 
at  5  per  cent  per  annum,  payable  semiannually;  and  to  issue 
$176,000  of  these  bonds  at  not  less  than  90  and  accrued-  interest 
for  the  pajTnent  or  refunding  of  the  following  charges : 

Bonds  of  Norway  &  Paris  Street  Railway,  due  January  1,  1916  $18,000.00 

Bonds  of  Norway  &  Paris  Street  Railway,  due  January  1,  1926  20,000.00 
Bonds  of  Oxford  Light  Co.,  now  a  charge  on  Oxford  Electric  Co., 

due  March  1,  1917  80,000.00 

Mortgage,  Mechanic  Falls  Water  4b  Elvctric  Light  t  Power  Co., 
now  Mechanic  Electric  Light  Co.,  to  Union  Mutual  Life  Insur- 
ance Co 22,900.00 

Floating  debt  of  Oxford  Electric  Co.  (notes)    8,500.00 

Extension,  Page*s  Mills  to  Norway    8,000.00 

(167,400.00 

This  plan  is  more  fully  explained  in  the  petition^  and  appears 
in  detail  in  attested  copies  of  records  of  directors'  and  stock- 
holders' meetings  of  both  corporationsiy  held  December  29,  1915, 
filed  with  the  petition. 

The  petition  asks  for  the  approval  of  this  plan  and  authority 
to  carry  it  into  effeoty  and  was  Jated  Fabmary  1,  1916.    Notice 
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was  ordered  and  proved,  and  public  hearing  was  held  at  Augusta, 
March  7,  1916.  Xo  opposition  appeared  from  Mechanic  Falls, 
and  none  from  the  tcrritoiy  now  served  by  the  Oxford  Electric 
Company,  except  as  hereinafter  stated. 

The  following  tabulation  is  made  up  from  evidence  and  ex- 
hibits offered  at  the  hearing  and  repoits  and  schedules  on  file 
with  the  Commission : 

Norway    Co.  McFalls   Co. 


Stock  outstandiBg 

Bonds  and  mortgage  debt 

IntereBt-bearin?  debt,  unfunded 
Net  earnings,  last  fiscal  year  . . 
Interest  charges,  last  fiscal  year 
Net  income,            "      " 
Book  value  of  stock 


$50,000.00|  $30,000.00 

118,000.00  22,900.00 
8,500.00; 

0,135.16  4,164.33 

5,225.071  1,374.00 

3,910.09,  2,790.33 

180      i  180^ 


The  bonds  due  January  1,  1916,  $18,000,  have  been  taken  up 
by  a  temporary  loan,  and  are  deposited  with  the  bank  making 
the  loan  pending  the  consummation  of  this  plan.  They  are  in- 
cluded in  the  above  item  of  $118,000.  The  bonds  due  January 
1,  1925,  $20,000,  bear  interest  at  5  per  cent  and  are  callable  at 
105.  It  is  proposed  to  call  them  in  order  to  make  this  strictly 
a  first  mortgage,  and  to  assure  the  new  bonds  a  better  market 
The  premium,  however,  is  to  be  paid  from  accumulated  earn- 
ings, and  will  not  be  capitalized. 

The  bonds  due  March  1,  1917,  bear  interest  at  4  per  cent.  The 
mortgage  on  the  Mechanic  Falls  plant  carries  6  per  cent  interest, 
and  the  interest-bearing  unfounded  debt  of  the  Oxford  Electric 
Company  averages  about  5.4:  per  cent. 

The  Oxford  Electric  Company  is  both  a  hydraulic  and  a  steam 
plant.  It  has  two  water-power  plants, — one  on  the  Little  An- 
droscoggin river,  in  Paris,  and  one  on  the  same  river  at  the  outlet 
of  Lake  Pennesseewassee,  in  Norway.  Both  are  connected  with 
the  entire  systeuL  At  times  during  the  year  it  has  to  resort  to 
a  steam  plant  Its  fuel  cost  for  steam-power  operation  during 
the  year  ending  June  30,  1915,  was  $2,644.05. 

The  Mechanic  Falls  Electric  Light  Company  operates  by  power 
generated  at  its  hydroelectric  plant  at  Page's  Mills,  in  the  town 
of  Mechanic  Falls.  This  is  also  located  on  the  Little  Androscog^ 
gin  river  below  the  outlet  of  Thompson  Lake  and  below  the  site 
of  the  Oxford  Electric  Company's  lower  plant.     At  times  there 
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if  A  sarpttos  of  power  here  wbem  the  Batural  flow  of  tifie  river 
above  is  iiiadequate  to  <^rate  tbe  Norway  plant  witiboat  xeeouTBe 
to  the  storage  in  Lake  Pezmes8eewai»ee.  . 

Page's  Mills  is  located  some  6^  miles  from  the  pcdnt  where 
GQxmectiou  will  be  made  with  the  Oxford  company's  plani  Be- 
tween the  two  pointfr  is  an  agrieuHnrat  seetion  where  there  is  a 
substantial  call  for  electric  en^eirgy.  Petitioner's  general  manager 
testifies  that^  without  solicitation,  some  fifteen  persona  in  this 
territory  have  asked  for  service. 

The  petitioner  proposes,. if  its  plan  is  approved,  to  construct 
a  transmission  line  from  Page's  Hills  to  connect  with  the  present 
Oxford  Electric  Company's  pknt  at  Norway,  and  to  provide 
service  for  the  public  in  this  section  not  now  served  by  any  com- 
pany. It  also  expects  in  this  way  to  utilize  its  surplus  power 
from  the  Page's  Mills  station  t^  aseist  in  carrying  the  load  at 
Norway,  and  thus  to  conserve  its  storage  at  Lake  Pennesseewas- 
'  see,  thus  materially  reducing  the  cost  of  operation. 

If  the  plan  is  approved,  the  Oxford  company  will  take  the 
Mechanic  Palls  company  over  as  it  stands,  except  that  there  will 
first  have  been  paid  from  its  cash  on  hand,  which  was  $10,380.59 
on  the  date  of  the  petition,  a  12  per  cent  dividend  amounting  to 
$3,600.  The  book  surplus  of  the  latter  company  is  $25,845.42. 
It  has  earned  more  than  the  proposed  dividend  under  the  present 
management,  but  has  paid  no  dividend  at  all.  After  this  deduc- 
tion is  made,  the  book  value  of  the  stock  will  be  174. 

[1, 2]  As  noted  above,  a  protest  was  filed.  This  consisted  of 
a  letter  from  a  representative  citizen  of  South  Paris.  This  pro- 
test was  based  on  the  assumption  that  the  present  proceeding 
"is  for  an  issue  of  stock  and  bonds  which  will  amount  to  $100,000 
to  $160,000  in  addition  to  any  cost  or  expense  that  the  corpora- 
tion have  ever  been  to,  and  the  people  who  are  served  by  this 
corporation  have  got  to  pay  that  extra  cost."  The  letter  fur^ 
ther  states  that  "the  people  here  protest  against  any  further  issue 
of  bonds  or  stocks  beyond  what  is  actually  necessary  for  the  pur- 
chase of  Hke  new  plant" 

The  Commission  is  glad  to  have  its  attention  called  to  any 
feature  of  these  matters  before  they  are  decided.  While  state- 
ments naade  in  an  informal  manner  cannot  be  regarded  as  evi- 
doDce,  we  feel  that  it  is  our  duty  to  da  more  than  simply  to  act 
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upon  sneh  information  as  is  presented  to  ua  bj  parties  in  interest, 
and  that  suggested  lines  of  inquiry  ou^t  to  be  pursued^ — bat 
openly,  of  course,  so  that  petiticmers  may  also  know  what  is  hmig 
oonsidered. 

We  have  weighed  the  eyidenoe  in  the  present  case  in  the  H^rt 
q£  this  protest,  and  feel  that  it  is  founded  on  a  misapprehension 
of  two  important  facts.  It  is  based  on  the  theory  that  there  is 
to  be  a  substantial  increase  in  capitalisation,  which  must  be  met 
with  increased  rates. 

In  the  first  place,  there  is  to  be  ne  material  increase  in  the 
capitalization  of  the  combined  companies.  The  new  issue  of 
stock  is  to  be  $3&,000  to  be  exchanged  dollar  for  dollar,  share 
for  share,  for  the  present  stodc  of  the  Mechanic  Falls  company. 
To  be  sure,  the  present  stock  of  the  latter  company  is  to  be  trans- 
ferred to  the  Oxford  Electric  Company,  and  not  immediately 
retired.  But  it  will  represent  nothing  except  the  franchise  to 
be  a  corporation,  and  is  to  be  canceled  by  the  dissolution  of  the 
corporation  when  its  obligations  have  been  finally  taken  care  of. 
There  is  to  be  no  increase  in  the  funded  indebtedness  of  the  two 
corporations  except  the  discount  on  the  new  bonds,  they  bearing 
interest  at  5  per  cent  and  selling  on  just  a  little  above  a  5^  per 
cent  basis ;  and  the  additional  amount  required  to  fund  the  float- 
ing debt  of  $8,500  and  to  construct  the  new  line,  which  with 
equipment  is  expected  to  cost  about  $8,000.  Under  our  system 
of  accounting  discount  on  bonds  cannot  be  capitalized. 

The  remaining  bonds  to  be  secured  by  the  contemplated  mort- 
gage, amounting  to  $75,000,  can  be  issued  only  to  reimburse  the 
company  for  85  per  cent  of  the  actual  cost  of  future  additions, 
extensions,  and  enlargements  to  the  mortgaged  estate  and  prop- 
erty, and  then  only  when  the  net  earnings  from  said  properties 
for  the  preceding  twelve  months,  after  deducting  all  operating 
expenses,  taxes,  and  a  reasonable  depreciation  charge,  are  equal 
to  at  least  one  and  one*half  times  the  amount  of  the  annual 
interest  charge  on  both  the  bonds  outstanding  and  those  sought 
to  be  issued,  and  subject  to  the  then  iqpproval  of  the  Public 
Utilities  Commission. 

The  Mechanic  Falls  plant  is  now  earning  in  excess  <tf  6  per 
cent,  the  interest  which  the  aew  stock  is  to  bear,  <m  rates  very 
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mxmh  lower  than  the  present  Oxford  Electric  Company  rates. 
This^  then,  should  not  be'  a  burden  on  the  latter  company. 

But  even  were  the  capitalization  increased,  that  fact  alone 
would  not  call  for  an  increase  in  rates.  Under  the  Utilities  act 
(§  10)  rates  are  controlled  by  the  fair  value  of  the  property,  and 
not  by  the  capitalization. 

The  plan  outlined  promises  to  unite  two  small  plants  located 
in  contiguous  territory,  to  provide  for  more  economical  use  of 
water  powers,  and — what  is  of  no  inconsiderable  moment — ^to 
make  a  beginning  toward  furnishing  electrical  energy  in  an  imr 
portant  rural  section*  We  do  not  think  that  this  will  be  attended 
by  any  substantial  disadvantages. 

Now,  therefore^  after  public  notice  and  proof  Ihereof  and 
public  hearing  on  petition  of  the  Oxford  Electric  Company  f6r 
approval  of  purchase  of  property  of  the  Meehanic  Falls  Electric 
Light  Company,  and  issue  of  securities,  being  U,  ISo,  110  on  the 
docket  of  this  Commission,  it  is 

ORDERED,  ADJUDGED,  AND  DECREED 

[3]  1.  That  the  purchase  of  the  property  (including  cash  on 
hand  and  bills  receivable),  capital  stock,  rights,  privileges,  im- 
munities, and  franchises  (except  its  franchise  of  existence  as  a 
corporation),  of  the  Mechanic  Falls  Electric  Light  Company  by 
the  Oxford  Electric  Company,  subject  to  all  its  lawfully  existing 
debts,  obligations,  and  contracts,  which  the  purchaser  is  to  as- 
sume, for  the  consideration  of  $30,000  in  6  per  cent  noncumula- 
tive  preferred  stock  of  the  Oxford  Electric  Company,  to  be 
issued  as  hereinafter  provided,  delivered  to  the  holders  of  the 
present  capital  stock  of  the  Mechanic  Falls  Electric  Light  Com- 
pany, share  for  share  (provided,  however,  that  the  present  stock- 
holders of  the  Mechanic  Falls  Electric  Company  may  first  declare 
and  pay  a  cash  dividend  of  12  per  cent  on  its  capital  stock  now 
outstanding  from  cash  now  in  its  treasury),  all  in  accordance 
with  the  plan  presented  to  and  adopted  by  the  directors  of  the 
Oxford  Electric  Company  at  a  meeting  held  in  Portland,  Decem- 
ber 29,  1015,  and  fuUy  set  out  in  oopy  of  the  records  thereof 
attached  to  the  petition  in  this  case,  be,  and  the  same  is,  hereby 
approved; 

2.  That  the  $um  of  the  capital  to  be  seeored  by  tibe  issue  of 
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said  stook  and  bonds  is  required  in  good  faith  for  purpoees 
enumerated  in  §  35,  chapter  129,  Public  Laws  of  1913^  aa 
amended; 

[4]  8.  That  the  Oxford  Electric  Company  be,  and  it  is  here- 
by, authorized  to  issue  300  shares  of  noncumulative-  preferred 
stock,  of  the  par  value  of  $100  per  share,  to  have  no  voting 
power,  but  to  be  preferred  as  to  assets  to  its  par  value,  and 
entitled  to  dividends  at  the  rate  of  6  per  cent  a  jear,  payable 
semiannually,  as  and  when  declared  by  the  board  of  directors  in 
priority  to  the  common  stock  but  not  cumulative,  and  to  deliver 
the  same  to  the  present  stockholders  of  the  Mechanic  Falls  Eleo- 
trie  Light  Company,  share  for  share,  according  to  their  present 
holdings  thereof,  in  full  payment  for  its  property,  capital  stock, 
rights,  privileges,  immunities,  and  franchises,  as  defined  in  this 
first  paragraph  of  this  order ; 

4,  That  said. Oxford  Electric  Company  be,  and  it  is  hereby, 
authorized  to  mortgage  its  properly  and  franchises,  including 
that  to  be  acquired  hereunder,  to  the  Union  Safe  Deposit  &  Trust 
Company,  of  Portland,  to  secure  $250,000  of  bonds,  dated  Janu- 
ary 1,  1916,  payable  January  1,  1936,  bearing  interest  at  5  per 
cent  per  annum,  payable  annually,  and  to  issue  and  sell  said  bonds 
of  the  aggregate  face  value  of  $175,000  at  not  less  than  90  and 
accrued  interest,  for  the  following  purposes,  to  wit : 

A.  Bonds  amounting  at  par  value  to  $63,500  for  the  purpose 
of  paying  the  entire  principal  of  the  first-mortgage  bonds  of  the 
Norway  &  Paris  Street  Railway,  which  matured  January  1, 
1916,  amounting  to  $18,000,  and  of  paying  the  principal  of  the 
mortgage  from  the  Mechanic  Falls  Water  &  Electric  Light  & 
Power  Company  to  the  Union  Mutual  Life  Insurance  Company 
amounting  to  $22,900,  and  of  paying  the  unsecured  notes  of  the 
Oxford  Electric  Company,  amounting  to  $8,500,  and  of  con- 
structing a  transmission  linfe  and  necessary  equipment  to  connect 
the  plant  at  Page's  Mills  with  that  at  Norway  and  South  Paris. 

B.  Bonds  amounting  at  par  value  to  $23,500  for  the  purpose 
of  paying  the  principal  of  the  second  mortgage  of  the  Norway  & 
Paris  Street  Railway,  maturing  January  1,  1925,  and  called  for 
July  1,  1916,  amounting  to  $20,000. 

C.  Bonds  amounting  at  par  value  tp  $89,000  for  the  purpose 
of  paying  the  pirineipal  of  the  first-mortgage  bonds  of  the  Oxford 
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Light  CompazrjTy  matming  Maidi  1,  1917,  and  amounting  to 
$80,000. 

Any  excess  received  from  the  issue  of  said  bonds  over  the  sum 
required  for  lie  purposes  for  which  they  are  issued  shall  be  dis- 
posed of  as  hereafter  ordered  by  this  Commission. 

5.  Said  Oxford  Electric  Company  shall  report  in  detail,  sup- 
ported by  the  affidavit  of  one  of  its  principal  officers,  its  doings 
hereunder  within  twenty  days  after  it  shall  have  completed  the 
purchase  of  said  Mechanic  Falls  Electric  Light  Company,  and 
within  twenty  days  after  the  first  day  of  every  alternate  month 
thereafter  until  all  of  said  bonds  shall  have  been  issued,  or  until 
otherwise  ordered. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion, at  Augusta,  this  9th  day  of  March,  ▲.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Wm.  B.  Skelton  and 
Chas.  W.  Mullen. 
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WILLIAM  BALTZELL  BUBCH 

CHESAPEAKE  &  POTOMAC  TELEPHONE  COMPANY. 

[Case  No.  1092;  Order  No.  2851.] 

Service  —  Telephones  —  Rural  extensions. 

A  telephone  company  need  not  make  a  ^-mile  extension  to  serye 
only  ten  Bubseribers  in  rural  territory,  unless  the  applicants  furnish 
and  erect,  in  accordance  with  the  utility's  standard  speciilcations,  all 
poles  required  in  the  public  roads,  and  deed  them  to  the  utility  to- 
gether with  the  necessary  rights  of  way,  in  accordance  with  a  uni- 
formly enforced  rule  requiring  such  aid  when  there  are  not  suiBcient 
■ubflcribers  to  make  the  extensien  profitable. 

[May  9,  1916.] 

Application  by  rural  residents  for  an  extension  of  a  tele- 
phone line  \?ithotit  terms ;  dismissed  since  the  utility  offer  to  make 
the  extension  "under  the  terms  of  reasonable,  obligatory  rules 
made  an  order  unnecessary. 

Appeai-anoes :    William  Baltzell  Burch,  the  complainant ;  Rob- 
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ert  V.  Marye  for  the  Chesapeake  &  Potomac  Telephone  Com- 
pany. 

Henry,  Commissioner:  This  is  an  application  on  the  part 
of  William  Baltzell  Burch  and  seven  others,  residents  of  St. 
Mary^s  county,  Maryland,  for  the  extension  of  the  telephone  line 
from  its  present  terminus  at  Valley  Lee  to  Piney  Point,  in  St. 
Mary's  county,  a  distance  of  6^  miles,  over  a  public  right  of  way, 
vdth  lateral  branches  therefrom,  over  private  rights  of  way,  to 
the  residences  of  Benjamin  Springer,  Mrs.  M.  R.  Bryan,  and 
William  B.  Burch,  thtf  aggregate  length  of  the  three  spurs  being 
2^  miles.  According  to  the  estimate  of  the  applicants,  the  con- 
struction of  the  additional  line  with  spurs  as  prayed  would  cost, 
deducting  $176  to  be  contributed  by  parties,  $900,  with  a  present 
estimated  revenue  from  ten  subscribers  of  $210,  not  counting 
such  income  as  might  be  derived  from  toll  or  long-distance  mes- 
sages. 

The  respondent  claims  to  have  made  a  careful  investigation 
of  the  complaint,  and  rejN'esents  that  the  cost  of  the  proposed  ex- 
tension would  be  $2,745,  with  a  probable  income  of  $150  from 
seven  subscribers. 

Chief  Engineer  Phelps,  of  the  Commission,  gives  $1,520  as 
the  estimated  cost,  though  it  appears  from  the  record  that  he  esti- 
mated on  a  pole  line  only  5^  miles  long,  while  the  oompan^'^s 
estimate  is  based  upon  a  line  6^  miles  long,  and  also  omitted 
from  his  calculation  some  minor  items,  such  as  the  expense  of 
procuring  the  right  of  way.  In  all  the  estimates,  it  is  under- 
stood that  the  poles  over  the  private  rights  of  way  are  to  be  sup- 
plied and  erected  by  the  parties  themselves,  though  the  wire  is  to 
be  furnished  and  strung  by  the  company. 

It  appears  in  the  record,  from  a  statement  made  by  counsel 
for  the  company,  that  a  telephone  company  in  rui-al  Maryland 
should  earn  in  gross  28  per  cent  on  its  capital,  which  would  cover 
the  cost  of  maintenance,  depreciation,  and  operating  expenses, 
and  leave  a  fair  margin  of  return  on  the  capital  investment 

If  such  a  statement  be  correct  it  will  be  clear  that,  by  all  die 
estimates  above  given,  the  respondent  would  be  embarking  in  a 
losing  project,  for  the  present,  if  the  claims  of  the  petitioneis 
were  acceded  to  unconditionally;  nor  does  tbe  charactw  of  the 
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country  which  would  be  traversed  by  the  extension  proposed,  with 
its  sparse  population,  slowly,  if  at  all,  increasing,  give  promise  of 
any  rapid  development.  But  we  do  net  feel  it  incumbent  on  us 
to  look  into  the  future  with  a  view  of  seeing  if  to-day's  deficiencies 
mi^t  not  he  sajE^lied  by  the  growth  of  to-morrow,  nor  to  in* 
quiie  as  to  how  far  the  Commission  may  go  in  compelling  a  pub- 
lic serrice  corporation  to  suffer  a  temporary  loss  in  the  expecta- 
tion of  ultimate  gain& 

We  think  that  the  same  rules  should  be  applied  to  the  appli- 
cation in  this  case  as  have  been  applied  heretofore  to  the  upper 
parts  and  localities  of  St  Mary's  county. 

At  the  present  time,  and  for  some  years  past,  there  has  been 
in  the  schedule  of  the  respondent  on  file  in  the  office  of  the  Com- 
mission, a  set  of  rules  and  regulations  governing  such  extensions, 
which  reads  as  follows: 

"Rural  line  circuits  may  be  extended  along  existing  pole  lines 
of  the  company,  provided  at  least  one  subscriber  can  be  obtained 
for  each  mile  of  circuit  required ;  the  length  of  circuit  to  be  com- 
puted on  the  basis  of  route  measurement  from  the  central  office. 

"Pole  lines  will  be  constructed  in  order  to  furnish  rural  line 
service,  provided  at  least  four  subscribers  can  be  obtained  for 
each  mile  of  pole  line  and  one  circuit,  plus  one  subscriber  for  each 
additional  mile  of  circuit  only. 

"In  the  event  that  it  is  not  possible  to  secure  a  sufficient  num- 
ber of  subscribers  to  justify  the  building  of  a  main  line  or  a  spur, 
provided  under  paragraph  2,  and  if  the  parties  desiring  service 
will  agree  to  furnish  and  erect,  in  accordance  with  the  company's 
standard  specifications  for  lines  of  such  character,  all  poles  re- 
quired on  the  public  roads,  and  to  deed  them  to  the  company,  to- 
gether with  the  necessary  rights  of  way,  then  rural  line  service 
will  be  furnished  by  means  of  a  circuit  to  be  erected  on  said  pol^a 
by  the  company,  as  provided  under  paragraph  1.'' 

In  conformity  with  these  rules,  the  telephone  system  has  been 
extended  to  other  parts  of  the  county.  From  an  exhibit  filed  by 
the  respondent,  it  appears  that,  on  extension  heretofore  made,  the 
people  of  the  neighborhood  have  always  paid  a  part  of  the  cost. 

The  exhibit  referred  to  is  as  follows: 

The  statemaat  below  shows  the  eases  m.  the  Southern  Maryland 
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territory  where  subscribers  have  contributed  toward  the  cost  of 
furnishing  rural-line  service  by  furnishing  and  erecting  the  neces- 
sary poles  on  public  highway  as  well  as  on  private  property. 

ICTote  1 — The  figures  in  column  3  and  column  4  are  based  on 
the  C.  &  P.  Oompan/s  unit  costs  for  plant  of  similar  character. 
The  costs  to  the  subscribers  for  this  construction  will  be  much 
lower.  The  incidental  expenses  borne  by  the  company  in  con- 
nection with  the  construction  to  be  undertaken  by  the  subscriben 
in  staking  out  the  line,  helping  the  subscribers  to  plan  the  work, 
supervising  and  instructii^  workmen,  furnishing  necessary  tools 
and  implements,  etc,  have  not  been  taken  into  account  in 
columns. 


Brandywine  . . . 
Mechanicsville 
Brandrwine  . . . 
Great  Mills  ... 

La  Plata 

Mechanicsyille 


(1) 


Statloiu. 


24 
12 
32 
29 
6 
16 


(2) 


ReTeone. 


$456 
258 
594 
534 
129 
288 


(S) 
Estimated 
Value  of 
Plant 
Furnished 
by  Sub- 
scribers 
on  Private 
Property. 


I      30.74 

6.15 

172.16 

553.36 

233.64 

1,137.47 


(4) 
Estimated 
Value  of 
Plant 
Fumlataed 
by  Sub- 
scribers 
on  Public 
Road. 


$3,307.89 
1,973.67 
1,746.17 
4,801.98 
1,020  j66 
2,594.66 


(5> 
Estimated 
Construc- 
tion Ex- 
penditure 
by  C  &  P. 
Co.  in 
Wires, 
Telephones. 
Etc. 


$2,011.11 
1,001.37 
2,257.77 
2,704.80 
493.39 
1,408.63 


We  are  aware  that  the  figures  given  above  are  the  estimates  of 
what  it  would  cost  the  respondent  to  do  the  work.  In  each  case 
it  would  probably  cost  the  parties  considerably  less. 

But  inasmuch  as  the  rule  of  the  company  seems  a  reasonable 
one,  and  no  reason  has  been  given  for  departing  from  it  in  the 
present  case,  and  inasmuch  as  other  readdents  of  St  Mary's 
county  have  helped,  under  similar  conditions,  to  defray  the  cost 
of  extension  to  their  respective  neighborhoods,  we  think  the  ap- 
plicants in  the  pending  case  should  be  required  also  to  fumi^ 
and  put  in  place  the  poles  over  the  public  right  of  way,  under 
the  supervision  of  the  respondent,  and  in  accordance  with  its 
standards  for  such  poles  and  work,  as  well  as  to  procure  the  neces- 
sary rights  of  way  as  in  said  regulations  provided. 

As  the  company  has  expressed  a  willingness  to  make  the  ex- 
tensions upon  the  terms  outlined,  and  as  under  the  rules  and 
regulations  it  is  obligatory  upon  them,  it  is  not  necessary  for  the 
Commission  to  pass  an  order  commanding  and  directing  them  to 
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do  00.  The  OonmiiBsicm  fi»iB  tiiat  it  can  giro  no  redress  or. re- 
lief in  addition  to  that  offered  in  the  regulations  aforesaid,  which 
can  be  obtained  by  complianoe  therewith  on  the  part  of  the  ap- 
plicants. 

We  will  therefore  pass  an  order,  dismissing  the  petition. 


KASSACHUfiBTTS  BOARD  OT  GAB  AND  VSLEOTBIO  lilGHT 
0OAiMI8SlONE3lS« 

EB  EASTERN  MASSACHUSETTS  ELECTRIC  COMPANY. 

IfUeroorparaie  rtimtUmS'^Qu^wUonm  to  he  decided  upon  appUc€Uion 
for  approval  of  security  iaeuee. 

The  Massachusetts  Commission  will  not,  upon  an  applictaion  for 
the  approval  of  an  issue  of  original  capital  stock  by  a  company  organ- 
ized for  the  purpose  of  oonstractmg  a  transmission  line  connecting  three 
c(Mnpaniee,  pass  upon  the  question  whether  public  interest  will  be  better 
served  by  having  such  transmission  line  owned  by  one  of  the  existing 
corporations  or  by  a  new  corporation  organized  for  that  purpose, — it 
appearing  that  the  corporations  were  all  under  a  common  ownership  or 
control* 

(ScHAFF,  Commissioner,  dissents.) 

[April  17,  1916.1 

Application  for  approval  of  an  issue  of  an  original  capital 
stock  of  par  value  of  $250,000,  proceeds  to  be  used  for  payment 
of  incorporation  expenses  and  the  construction  of  an  electric 
transmission  line ;  order  approving  an  issue  of  1^250  shares  of  the 
par  value  of  $100  each. 

Appearances:    B.  N.  Johnson  for  the  company. 

By  the  Board :  This  is  an  application  by  the  Eastern  Massa- 
chusetts Electric  Company  for  the  approval  of  an  issue  of  original 
capital  stock  of  the  par  value  of  $250,000,  the  proceeds  thereof 
to  be  used  in  paying  the  expenses  of  incorporation,  acquiring  the 
necessary  property  and  rights  for,  and  constructing  and  equip- 
ping, transmission  lines  connecting  the  plants  of  Salem  Electric 
Lighting  Company  at  Salem,  Maiden  Electric  Company  at  Mel- 
rose, and  Suburban  Gas  and  Electric  Company  at  Revere,  and 
providing  a  proper  working  capital. 

This  corporation  is  an  electric  company  organized  on  August 
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30,  1915,  under  the  pitmsiom  of  chapter  742  of  the  Aets  of  the 
year  1914,  with  an  authorized  capital  of  $260,000.  Its  incor- 
porators represent  the  trustees  of  a  voluntary  asaociation,  knonni 
as  the  North  Boston  Lighting  Properties,  who  own  or  control 
the  stocks  of  the  three  other  companies  above  named.  The  mew 
company  has  secured  substantially  all  the  private  rights  of  way 
and  locations  for  street  crossings  necessary  for  the  construction  of 
a  high  tension  transmission  line  from  a  point  on  Highland  avenue 
in  the  outskirts  of  Salem,  through  Salem,  Peabody,  Lynn,  Lynn- 
field,  Wakefield,  and  Saugus  to  a  point  on  the  Melrose-Saugus 
line.  At  the  termini  indicated,  substations  are  to  be  erected  for 
receiving  or  delivering  the  electricity  to  be  transmitted.  From 
them  the  line  is  to  extend  at  the  Salem  end  through  underground 
conduits  of  the  Salem  Electric  Lighting  Company  to  its  power 
station  on  tide  water,  and  at  the  Melrose  end  overhead  to  Hey- 
ward  street,  and  thence  through  underground  ocmduits  of  the 
Maiden  and  Suburban  companies  to  their  respective  stations.  The 
cables  for  the  underground  extensions  are  to  be  furnished  and 
owned  by  the  new  oompany,  but  are  to  be  installed,  operated,  and 
maintained  by  the  old  companies  through  whose  territories  they 
respectively  pass. 

The  line  is  designed  for  operation  at  22,000  volts,  and  is  to 
have  a  double  circuit.  The  overhead  construction  is  over  9  miles 
in  length,  and  the  underground  about  1^  miles  in  Salem  &nd 
about  4  miles  in  Melrose,  Maiden,  and  Eevere.  The  estimated 
cost  of  the  line,  including  the  rights  of  way  and  organization  ex- 
penses, exceeds  $250,000.  Most  of  the  rights  of  way  have  al- 
ready been  acquired,  and  much  of  the  material  of  the  line  has 
been  contracted  for.  But  as  the  company  will  have  no  occasion, 
so  far  as  its  present  plans  were  disclosed,  for  any  additional 
capital  outlay,  it  seems  more  expedient  to  authorize  at  this  time 
an  issue  of  stock  merely  on  account  of  the  estimated  cost,  and 
postpone,  until  its  completion  and  known  actual  cost,  approval  <^ 
the  balance  of  the  stock  necessary  therefor. 

The  importance  of  the  new  line  to  the  future  destinies  of  the 
three  plants  which  it  will  connect  is  manifest.  Its  justification 
must  rest  upon  its  resulting  in  a  more  economical  and  efficient 
supply  of  electricity  for  all  three  of  the  communities  served, 
taking  into  account  the  existing,  as  well  as  the  new,  inveatments. 
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There  was  some  discussion  at  the  hearing  as  to  whether  or  not, 
assnming  the  expediency  of  lUikiBg  these  three  statu^as  by  the 
proposed  line,  the  public  interest  would  be  better  served  by  its 
ownerghip  by  this  new  corporation  or  by  one  of  the  eodsting  cor- 
porations.  This  is,  however,  a  matter  in  which  the  promoters  of 
the  new  corporation  have  freely  chosen  their  own  course,  and  in 
the  opinion  of  a  majority  of  the  Board  it  is  not  open  for  discus- 
sion in  tiie  present  proceeding.  It  is  mentioned  so  that  it  may 
be  clearly  understood  that  the  majority  have  expressed  no  opinion 
with  respect  to  it,  but  have  reserved  it  for  conaideiratioii  when- 
ever it  may  become  involved  in  the  rates  or  other  public  relations 
of  either  or  all  of  the  three  companies  in  question. 

Scha£F,  Commissioner,  dissents :  I  am  unable  to  join  my  col- 
leagues in  approving  the  capital  asked  for,  for  the  reason  that  it 
is  the  creation  of  a  distinctly  superfluous  public  service  corpora- 
tion, since  under  §  128,  chapter  742,  of  the  Acts  of  1914,  the 
Salem  Electric  Lighting  Company,  from  which  the  supply  of  elec- 
tricity is  to  be  bought,  is  fully  authorized,  subject  to  the  Board^s 
approval,  to  construct  the  lines  in  question.  Moreover,  the  cre- 
ation of  this  corp(»ration  is  a  departure  from  the  policy  of  the 
state  in  this^  that  there  is  no  opportunity  for  direct  appeal  by 
the  people  whook  it  serves,  and  is  inconsistent  with  the  declared 
policy  of  the  Board  in  the  "Sliding  Scale"  Case  now  before  the 
legislature,  which  is  urged  to  pass  an  act  compelling  the  Boston 
Consolidated  Gas  Company  to  free  itself  from  its  ties  with  the 
Massachusetts  Gas  Companies,  a  voluntary  association.  The 
Eastern  Haasachnsetts  Electric  Company  will  be  in  the  hands 
of  a  like  voluntary  association,  known  as  the  North  Boston  Light- 
ing Properties,  which  owns  and  controls  the  stock  of  the  Salem^ 
Maiden,  and  Suburban  oompaniea.  It  will  •  have  no  customers 
save  its  fellow  subsidiaries  of  the  North  Boston  Lighting  Prop- 
erties ;  and  it  may  fairly  be  predicted  that  it  will  absorb  the  sur- 
plus profits  of  the  subsidiary  companies,  which  should  go  to  writ- 
ing off  so  much  of  the  dead  capital  in  the  Maiden  and  Suburban 
companies  as  it  duplicates.  The  state  has  extended  every  rea- 
sonable power  and  facility  for  corporations  to  unite  for  their  own 
and  the  public's  welfare;  and  circumstances  being  such  as  they 
are,  there  is  no  justifiable  reason,  it  seems  to  me,  for  a  go-between 
corporation,  and  especially  one  of  this  character. 
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MINNESOTA  RAIIiROAB  AND  WAKBHOUSB  COBfMISSIOlT. 

BE  NOBTHWESTERN  TELEPHONE  EXCHANGE 
COMPANY, 

CtmaolidaHon,  merger,  and  sale '^  TtflepKone  companies  ^  Fad&rs  to 

1.  A  telephone  company  will  be  permitted  to  purchase  «  majority 
of  the  stock  of  a  local  company  which  connects  with  the  toll  lines  of 
the  vendee  and  of  a  third  company,  where  service  and  rates  will  not 
be  adversely  affected,  where  the  vendee  will  have  no  more  monopoly 
of  the  local  business  than  was  enjoyed  by  the  vendor,  and  where  the 
existing  rights  of  local  subscribers  to  connect  with  either  toll  line  will 
not  be  impaired,  although  the  vendee's  acquisition  may  give  it  an 
advantage  over  the  third  company  in  getting  the  local  toll  business. 

Consolidation,  merger*-,  and  ^le -' Purchase  of  majority  of  stocic  — 
Safeguards  to  m>inority. 

2.  One  telephone  company,  upon  being  permitted  to  purdiaee  a 
majority  of  the  stock  of  anotiier,  will  be  required  to  purchase  on  the 
same  terms  all  minority  stock  tendered  within  a  reasonable  time^  and  to 
give  notice  to  the  minority  of  their  right  to  sell. 

[April  29,  1916.] 

Application  of  the  Northwestern  Tdephone  Exchange  Coin- 
pany  to  purchase  the  majority  of  the  stock  of  the  Citizens  Tele^ 
phone  Company  of  Montevideo ;  granted  upon  condition  that  the 
right  of  suhBcribers  of  the  vendor  to  toll  connection  with  the 
Tri-State  Telegraph  &  Telephone  Company  is  not  impaired,  and 
that  minority  stock  be  purchased  on  the  same  terms. 

Appearances:  E.  A.  Prendergast,  General  Counsel,  G.  H. 
Pratt,  General  Commercial  Superintendent,  M.  L.  Lane,  District 
Commercial  Superintendent,  for  Northwestern  Telephone  Ex- 
change Company;  R  Arnold,  Secretary  and  Manager,  F.  £. 
Bentley,  Director,  W.  Dunbrack,  Treasurer,  for  Citizens  Tele 
phone  Company;  C.  B.  Randall,  Attorney,  for  Tri-State  Tele- 
phone &  Telegraph  Company,  Intervener. 

By  the  Commission :  This  case  was  duly  heard  by  the  Com- 
mission at  its  office  on  the  3d  day  of  March,  a.  p.  1916,  all  mem- 
bers being  present. 

[1,  2]  The  Northwestern  Telephone  Exchange  Company,  a 
corporation,  hereinafter  called  the  Northwestern  Company,  pe- 
titioned the  Commission  for  the  right  to  purchase  a  majority  of 
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the  stock  of  the  Citusezui  Telephosw  Company  of  Moutevideo, 
Minnesota.  The  petitionar  operates  a  comprehensive  system  of 
toll  and  exchange  properties  in  the  states  of  Minnesota,  North 
Dakota,  and  South  Dakota,  and  is  a  part  of  what  is  known  as  the 
''Bell  System.'^  The  Citizens  Telephone  C<Mnpany  is  a  corpora- 
tion which  owns  and  operates  an  exclusive  exchange  in  Monte* 
video,  and  its  lines  extend  to  and  include  the  local  service  at 
Watson,  Minnesota.  The  Tri-State  Telephone  ft  Telegraph 
Company,  a' corporation,  hereinafter  called  the  Tri^tate  Com* 
pany,  also  operates  an  extensive  system  of  toU  lines  and  exchanges 
within  the  states  of  2£innesota,  Wisconsin,  North  Dakota,  and 
has  connections  into  South  Dakota. 

The  Citizens  Telephone  Company  has  2,624  shares  of  stock 
outstanding,  practically  all  of  which  is  owned  by  local  parties. 
It  has  840  subscribers  at  Montevideo,  40  at  Watson,  and  400 
rural  subscribers,  making  a  total  of  1,280.  The  company  gives 
good  service,  has  been  declaring  dividends  regularly,  and  has  ac- 
cumulated a  depreciation  fund  of  $11,000.  Substantial  improve- 
ments at  an  estimated  cost  of  about  $20,000  will  have  to  be  made 
within  a  few  years.  The  toll  lines  of  the  Northwestern  Company 
and  the  Tri-State  Company  do  now  and  for  many  years  have 
connected  with  the  Montevideo  exchange,  and  during  all  of  such 
time  the  local  company  has  given  the  same  quality  of  service  to 
each  toll  line.  The  Tri-State  Company's  contract  was  executed 
September  29,  1905,  and  by  its  terms  the  connection  was  to  con- 
tinue for  a  period  of  five  years  from  the  1st  day  of  September, 
1906,  and  thereafter  until  ninety  days'  notice  in  writing  should 
be  given  by  either  party  of  its  intention  to  terminate  the  same. 
The  contract  fixes  a  connection  fee  of  6  cents  on  each  and  every 
paid  incoming  and  outgoing  message. 

The  proposition  to  sell  the  local  plant  has  been  under  con- 
sideration for  the  past  three  years.  Those  owning  1,493  shares 
of  stock  have  agreed  to  sell  to  the  Northwestern  Company  their 
stock  at  $25  per  share.    This  stock  is  owned  as  follows : 

H.  Leroy ■ 436  sharet 

K.  S.  Bacon  432      " 

R.  Arnold  432      *• 

F.  £.  Bentl^ 193      " 

1,493      •• 
P.U.R.1916D. 
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Each  of  the  above-named  parties  appeared  at  the  hearing  and 
favored  the  sale.  This  leaves  1,131  shares  of  stoc^  outstanding; 
$25  per  share  is  the  full  value  of  the  stock  There  was  no  ap- 
pearance on  behalf  of  the  minority  stockholders.  The  Northwest* 
em  Company  claims  that  it  is  in  position  to  give  an  improved 
service,  and  that  it  has  no  intention  of  increasing  the  local  rates. 
The  Tri-State  Company  objects  to  the  sale  upon  the  ground  that 
it  will  tend  to  create  a  monopoly,  destroy  competition  both  as  to 
state  and  interstate  business,  deprive  the  Tri-State  Company  of 
its  terminals  and  connections  with  the  local  exchange,  and,  even 
though  the  connection  be  allowed  to  remain,  that  it  will  lose  toll 
business  because  the  local  plant  will  be  under  the  entire  control  of 
the  JSTorthwestem  Company,  which  is  its  strongest  competitor. 

Section  20  of  chapter  152,  Gen.  Laws  1916,  reads  as  follo?ra: 
^^It  shall  be  unlawful  for  any  telephone  company  subject  to  the 
provisions  of  this  act  to  purchase  the  property  or  capital  stock, 
bonds  or  other  obligations  of  any  other  telephone  company  doing 
business  within  the  state,  without  first  obtaining  the  consent  of 
the  Commission  thereto.  Nothing  herein  shall  be  deemed  to  pre- 
vent the  holding  of  stock  heretofore  lawfully  acquired  or  to  pre- 
vent the  acquisition  of  additional  stock  by  any  telephone  company 
owning  a  majority  of  the  stock  of  any  telephone  company  at  the 
time  of  the  taking  effect  of  this  act." 

The  statute  authorizes  the  Commission  to  permit  the  purchase 
of  a  majority  of  the  shares  of  stock  of  a  telephone  company. 
Manifestly  this  power  should  not  be  exercised  without  safeguard- 
ing the  rights  of  the  minority  shareholders,  and  in  this  case  it 
can  best  be  done  by  requiring  the  Northwestern  Company  to  pur- 
chase, at  not  less  than  $25  per  share,  all  of  the  minority  stock 
which  may  be  tendered  to  it  within  one  year  from  the  date  of  this 
order.  Notice  of  the  intention  to  purchase  must  be  mailed  to  the 
known  address  of  each  shareholder  on  or  before  July  1,  1916, 
and  proof  of  such  notice  filed  in  this  office. 

In  consenting  to  the  purchase  the  Commission  must  have  in 
mind  the  effect  which  a  consolidation  will  have  upon  the  rates, 
service,  and  competitive  conditions.  A  purchase  should  not  be 
allowed  which  would  adversely  affect  the  public  interest.  At  the 
present  time  the  Citizens  Telephone  Company  operates  an  ex- 
clusive ezdiange,  and  it  has  a  monopoly  of  the  local  business  in 

P.UJt.l916D. 


R£  N0BTHWE8TEIBN  TELSPH.  BXCHANGE  CO.  ^7 

Montevideo  and  Watson.  "So  grealear  monopoly  of  the  local  ex- 
change business  will  be  created  by  transferring  a  majority  of  the 
stock  to  the  iforth western  Company.  With. its  superior  knowl- 
edge,  experience,  and  financial  condition,  it  should  be  able  to  give 
a  better  class  of  telephone  service  to  the  public  than  is  now  en- 
joyed. In  all  probability  the  ownership  of  the  local  exchange 
will  give  tie  Northwestern  Company  some  advantage  over  the 
Tri-State  Company  in  the  handling  of  through  or  toll  business.  A 
local  subscriber  seeking  to  talk  over  the  toll  line  is  principally 
interested  in  prompt  and  efficient  service,  and  as  a  general  prop- 
osition does  not  care  what  line  he  uses,  and  the  local  operator 
may  be  expected  to  send  unrouted  toll-line  messages  over  the 
Northwestern  Company  if  connection  can  be  made  with  the  party 
at  the  other  end.  The  Citizens  Telephone  Company  has  seen  fit 
to  give  a  connection  to  the  Tri-State  Company  since  1906,  and 
the  fact  that  the  service  has  been  continued  is  strong  evidence 
that  there  is  public  demand  for  that  connection.  This  sitmition 
should  not  be  disturbed.  The  fact  that  the  local  subscriber  has 
the  privilege  of  using  either  toll  line  should  influ^ice  the  quality 
of  service  given  by  competing  toll  lines.  Under  the  facts  in 
this  case  the  Northwestern  Company  should  be  required  to  give 
its  subscribers  and  patrons  the  same  facilities,  quality  of  service, 
and  convenience  for  connection  and  transmission  of  messages  over 
the  Tri-State  Company  as  it  does  over  its  own  line.  In  short,  this 
consolidation  should  preserve  all  connections  of  the  various  prop- 
erties so  as  to  extend  rather  than  to  curtail  the  use  of  telephone 
facilities, 

It  is  therefore  ordered  that  the  Northwestern  Telephone  Ex- 
change Company  be  and  the  same  is  hereby  permitted  to  purchase 
a  majority  of  the  shares  of  the  stock  of  the  Citizens  Telephone 
Company  of  Hontevideo,  Minnesota,  at  $2^  per  share,  upon  con- 
dition that  it  will  purchase  at  not  less  than  $25  per  share  all  of 
the  minority  shares  of  stock  which  may  be  tendered  to  it  within 
one  year  from  the  date  of  this  order,  and  to  mail  a  notice  of  its 
intention  to  the  known  address  of  each  of  said  stockholders  be- 
fore July  1,  1016,  and  file  proof  of  the  same  with  this  Commis- 
sion; and  also,  upon  the  further  condition  that  it  preserve  the 
connection  that  now  exists  between  the  Citizens  Telephone  Com- 
pany of  Montevideo  and  the  toll  line  of  the  Tri-State  Telephone 

r.U.R.1916D. 


6S8     MINNESOTA  RAILROAD  AND  WAREHOUSE  COMMISSION. 

&  Telegraph  Company,  and  that  it  give  to  its  subscribers  and 
patrons  the  same  facilities,  quality  of  service,  and  convenience 
for  connection  and  transmission  of  messages  to  and  from  sub- 
scribers and  patrons  over  said  toll  line  as  it  does  over  its  own, 
and  that  it  preserve  all  other  connections  with  rural  lines  v^hich 
are  now  maintained  by  the  local  company.  This  order  shall  be 
effective  from  and  after  the  15th  day  of  May,  a.  d.  1916. 


MISSOURI  PUBLIC  SBRYICE  COMMISSION. 

RE  MISSOURI  GAS  &  ELECTRIC  SERVICE  COMPANY. 

P.  M.  WALKER  et  al.,  Interveners. 

[Case  No.  825.] 

SecUTitv  issues '-•  Bonds  whose  payment  is  assumed '-•  Proportion  of 
^pands  to  stock. 

1.  Bonds  whose  payment  is  assumed  bj  a  utility  must  be  included 
in  determining  whether  a  proposed  issue  of  other  bonds  is  within  Mo. 
Rev.  Stat.  1909,  §  2981,  prohibiting  the  issuance  of  bonds  in  excess 
of  the  authorised  capital  stock. 

Security  issues  -^  Morttfo^e  -^  ProporHon  of  hands  to  stoek. 

2.  A  mortgage  providing  for  a  futiure  issuance  of  bonds  in  excess 
of  the  authorized  capital  stock  on  the  date  of  the  mortgage  is  not  an 
indebtedness  within  the  meaning  of  Mo.  Rev.  Stat.  1909,  §  2981,  limit- 
ing a  utility's  bonded  indebtedness  to  the  amount  of  its  authorized  capi- 
tal, especially  where  the  mortgage  restricts  any  bond  issue  to  the 
amount  of  the  stock. 

Security  issues -^  Purpose -^  Exchange  of  bonds  for  preferred  stock, 

3.  The  part  of  a  mortgage  providing  for  the  issuance  of  bonds  for 
preferred  stock  will  not  be  approved  by  the  Missouri  Commission,  in 
the  absence  of  statutory  authority  to  approve  the  issuance  of  bonds 
for  such  purpose. 

Security  issues -- Purpose -- Acquisition  of  property  ^  Amount. 

4.  Merely  the  value  of  properties  acquired,  and  not  the  value  of 
.  all  the  utility  property,  should  be  .considered  in  autiioridng  an  issue 

of  securities  under  f  75  of.  the  Missouri  PubUe  S^vioe  Comn^ssion  law 
to  acquire  the  properties. 

Security  issues  —  Mortgage  —  Unequal  benefits  to  different  properties. 
6.  Authority  to  issue  a  mortgage  and  bonds  thereunder  against 
different  properties  may  not  be  denied  merely  becatise  of  unequal  bene- 
fits to  the  properties  from  the  money. 

VaiUuMUon  —  Purpose  —  SaJie  price  of  property  prima  facie  evidence  in 
issuing  securities. 

Si  Hie  sale  priee  approved  by  the  Commission  on  a  sale  of  prop- 
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trfpf  by  one  utility  to  another  is  prima  facie  evidence  of  the  worth  of 
the  property  in  determining  the  amount  of  securities  to  be  issued,  since 
the  same  basis  or  standard  of  value  should  be  used  in  both  proceedings. 

[February  7,  1916.] 

Application  of  the  Missouri  Gas  &  Electric  Company  for  aur 
thority  to  issue  securities.  Authority  granted  March  24,  1916, 
to  execute  to  trustees  a  first  and  refunding  mortgage  upon  all  of 
applicant's  property  to  secure  $5,000,000  6  per  cent  thirty^year 
gold  bonds,  and  to  issue  $165,000  of  said  bonds,  redeemable  on 
any  interest  payment  day  at  par  and  accrued  interest  with  a  pre- 
mium of  5  per  cent,  to  be  sold  at  not  less  than  95,  the  proceeds  to 
be  used  to  reimburse  applicant  for  expenditures  for  construction, 
additions,  eztenaions,  i^nd  acquisition  of  properties. 

Motion  for  rehearing  overruled  April  19,  1916. 

Appearances :  John  H.  HpUiday,  Bernard  Flexner,  and  B.  D. 
Stevenson  for  applicant;  Virgil  V.  Huff  for  interveners. 

Bean,  Commissioner :  I.  The  Missouri  Gas  &  Electric  Serv- 
ice Company,  a  corporation,  organized  under  the  laws  of  this  state 
and  engaged  in  owning  and  operating  electrical  plants  at  Mar- 
shall, Lexington,  Richmond,  Henrietta,  Hardin,  Liberty,  and  Or- 
rick,  and  gas  plants  at  Marshall  and  Lexington,  has  made  applica- 
tion to  the  Commission  for  authority  to  execute  a  mortgage  on  all 
of  its  properties  so  conditioned  as  to  provide  for  the  present  as  well 
as  the  future  financing  of  the  property  by  creating  a  lien  to  Se- 
cure the  payment  of  bonds  to  the  amount  of  $5,000,000  when 
the  same  shall  have  been  issued ;  and  to  presently  issue  gold  bonds 
under  and  to  be  secured  by  said  mortgage  in  the  sum  of  $314,500 
due  thirty  years  after  November  1,  1915,  with  interest  at  6  per 
cent,  the  same  to  be  sold  for  12^  per  cent  less  than  their  face 
value  for  the  purpose  of  reimbursing  the  applicant  company  for 
exp^aditures  made  by  it  in  acquiring  electrical  plants  at  Rich- 
mond, Henrietta,  Hardin,  Liberty,  and  Orrick,  $117,023.51; 
and  for  construction,  extension,  and  addition  to  its  plants  in  the 
sum  of  $70,747.22. 

At  the  hearing  certain  deductions  were  made  from  the  sum 
last  named,  reducing  that  item  to  $70,258.35,  leaving  the  total 
Bum  for  which  the  company  is  asking  to  be  reimbursed  $187,- 
276.86. 
,    [1}  Ccnmsel  for  applicant  in  their  brief  filed  herein  take  the 
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position  that  because  of  the  statute  of  this  state  pTovidiiig  that  the 
bonded  indebtedness  of  a  corporation  should  not  be  increased  to 
an  amount  in  excess  of  its  authorized  capital,  which  in  this  in- 
stance is  $500,000,  and  owing  to  bonds  now  outstanding  against 
the  property  of  the  company  issued  by  other  corporations  amount- 
ing to  $294,000,  that  $306,000  is  tiie  full  amount  of  bonds  that 
the  applicant  can  be  authorized  to  issue,— ^that  amount  in  bonds 
at  12^  per  cent  discount  equaling  the  sum  of  $180,250. 

It  appears  from  the  evidence  that  there  are  now  outstanding 
bonds  to  the  amount  of  $41,000  against  its  other  properties,  the 
payment  of  which  has  been  assumed  by  applicant,  and  that  sum 
should  also  be  considered  as  bonded  indebtedness  that  has  been 
incurred  together  with  the  snm  of  $294,000,  thus  reducing  the 
amount  of  bonds  that  may  be  issued  by  the  applicant  within  the 
limit  of  the  aiHount  of  its  authorized  capital  to  the  sum  of  $165,- 
000. 

Thirty  citizeos  of  the  city  of  Marshall  were  permitted  to  in- 
tervene in  this  proceeding,  and  as  such  interveners  have  by  their 
petition  and  amended  petition  filed  herein  put  in  issue  the  alle- 
gations of  the  application  and  challenged  the  rij^t  of  the  appli- 
cant to  issue  bonds  as  asked  by  it 

A  hearing  was  held  before  the  Commission  at  Jefferson  City 
on  the  10th  day  of  December,  1915,  and  a  further  hearing  was 
held  before  a  member  of  the  C<»nmi88ion  at  Marshall  on  the  2l8t 
day  of  December,  1915* 

The  applicant  company  was  organized  in  February,  1913, 
with  an  authorized  capital  stock  of  $500,000.  Stock  to  the 
amount  of  $25S,000  has  been  fully  paid  in  naoney  and  issued, 
$125,000  in  preferred  stock  and  $180,000  in  common  stock.  All 
of  the  stock  except  qualifying  shares  for  directors  is  owned  or  con- 
trolled by  the  Middle  West  Utilities  Company,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Delaware. 

In  the  month  of  January,  1918,  the  Middle  West  Utilities 
Company  acquired  from  National  Light,  Heat,  &  Power  Com- 
pany all  of  the  capital  stock  of  the  Marshall  light,  Heat,  & 
Power  Company,  and  the  Lexington  Gas  k  Electric  Company, 
and  thus  obtained  the  electrical  and  gas  plants  at  Mardudl  and 
Lexington,  and  sold  the  same  to  the  applicant  company  at  the 
price  of  $250,000  in  cash,  and  the  applicant  oompa&y  assumed 
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the  payment  of  an  indebtedness  against  said  properties  of  about 
$396^000.  That  of  said  sum  $150,000  consisted  of  bonds  secured 
by  a  mortgage  on  the  plants  at  Lexington  and  an  additional 
$150,000  consisted  of  bonds  secured  by  a  mortgage  on  the  plants 
at  Marshall.  The  applicant  company  has  reduced  its  indebted- 
ness on  said  bondd  against  the  plants  at  Karahall  to  $144,000, 
and  paid  the  floating  indebtedness  against  said  plants  with  money 
obtained  from  the  Middle  West  Utilities  Company,  and  has  is- 
sued its  note  to  secure  the  payment  of  $110,000  advanced  to  it 
by  the  Middle  West  Utilities  Company. 

The  only  consideration  definitely  shown  by  the  evidence  to 
have  been  paid  by  the  Middle  West  Utilities  Company  for  the 
plants  at  Lexington  and  Marshall  was  $100,000  par  value  of 
stock  of  the  applicant  company  and  the  assumption  of  the  in- 
debtedness against  said  properties. 

The  sum  of  $187,276.86  which  the  applicant  has  expended 
for  extension  and  purchase  of  plants  as  set  forth  in  its  applica- 
tion herein  wa5  advanced  to  it  by  the  Middle  West  Utilities  Com- 
pany and  the  purpose  of  issuing  the  bonds  is  to  pay  the  said 
company  the  amount  so  advanced  by  it. 

The  applicant  filed  an  itemized  statement  (exhibit  C)  show- 
ing the  expenditures  made  by  it  for  extensions,  improvements, 
and  additions  to  its  various  plants,  amounting  to  $70,253.35. 
The  total  amount  expended  at  each  plant  is  shown  by  the  fol- 
lowing table : 


TABLE  NO.  1. 

Amount 
Expend^. 

Total. 

MarMhaU: 

Electric 

$13,669.14 

12,269.52 

707.62 

Qaa   

Furniture  and  fixtures 

$26,635.28 

Electric    

$27,064.92 

9^40.01 

731.12 

Gas 

Furniture  and  fixtures 

37,336.05 

Richmond: 

Electric    

$4,397.44 

Furniture-  aad*  axtnrea 

4»663.44 

Libertf: 
Eleotric    ^ 

$1,728.68 

X,728.58 

Total  expenj(lt<»ire i . » . 

$70,253.35 
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The  tapenditures  made  by  the  applicant  for  aoquiring  electrical 
plants  at  Biehmond,  Henrietta^  Hardin,  Liberty,  and  Orrid^ 
amount  to  $117^023.51  as  shown  by  the  following: 


TABLE  NO.  2. 


Missouri   Valley   Light  &   Power   Company   at 
Hiehmotid    Hariliii   and.  Henrietta                .... 

$76,323.61 

77,500.00 
4,200.00 

Liberty  Electric  Light  &  Power  Company,  at 
Liberty 

0.  T.  Harding  (Orriek,  Miasoori) 

above  purchases: 

On  first  two  contracts    $60,000.00 

On  Orriek  contract  3,578.00 

$158,023.61 
63,678.00 

$94,445.51 

For  bonds  retired  and  indebtedness  reduced  since 
time  of  purchase- 
On    first   mortgage    Missouri    Valley   Light   A 
Power  Company 

$15,000.00 

4,000.00 
3.578.00 

Oh  second  mortgage  Missouri  Valley  Light  & 
Power  Company 

On  Orriek  property 

22,578.00 

$117,023.51 

1'            

[2]  II.  Interveners  raised  many  objections  to  the  issue  of 
bonds  as  proposed.  The  first  to  be  considered  is  the  contention 
that  the  mortgage  and  bonds  which  it  is  proposed  to  authorize  are 
in  excess  of  the  authorised  capital  stock  of  the  applicant  com- 
pany and  are  prohibited  by  the  terms  of  §  2981,  Mo.  Rev.  Stat. 
1909,  which  provides  that  the  bonded  indebtedness  of  a  corpo- 
ration shall  not  be  increased  so  that  the  entire  amount  thereof 
'shall  exceed  the  amount  of  the  authorized  capital. 

The  amount  of  bonds  provided  for  in  the  mortgage,  namely, 
$5,000,000,  is  in  excess  of  the  authorized  capital  of  the  com- 
pany, which  is  $500,000.  The  purpose  of  executing  the  mort- 
gage is  to  create  a  lien  upon  the  property  of  the  company  to  se- 
cure the  payment  of  such  bonds  as  may  thereafter  be  issued. 
The  mortgage  itself  does  not  constitute  a  bonded  indebtedness 
within  the  meaning  of  §  2981,  Mo.  Rev.  Stat.  1909.  It  is  not 
the  intention  to  increase  its  bonded  indebtednees  at  this  time  in 
excess  of  its  authorized  capital  stock  as  is  shown  by  the  proposed 
mortgage,  article  8,  §  8,  thereof,  as  follows:  "The  prin- 
cipal amount  of  bonded  indebtedness  of  this  company  at 
P.U.R.1916D. 
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any  time  outstanding  shall  not  be  in  excess  ol  any  limita* 
tion  at  suoh  time  imposed  or  fixed  by  the  Constitution,  or  by  any 
statute  or  law  of  the  state  of  Missouri ;  and  no  bond  shall  be  cer- 
tified or  issued  under  this  mortgage  where  the  effect  of  such  cer« 
trfication  or  issue  would  be  to  increase  the  bonded  indebtedness 
of  the  company  beyond  the  amount  permitted  by  this  section.  If 
the  consent  of  the  Public  Service  Commission  or  any  other  body 
created  by  law  is  at  any  tim^e  required  for  the  issuance  of  bonds 
hereunder,  no  such  bonds  i^all  be  issued  hereunder  without  se- 
curing such  consent." 

The  mortgage  proposed  to  be  executed  is  a  first  and  refunding 
mortgage  to  secure  an  authorized  issue  not  to  exceed  $5,000,000 
of  'the  company's  first  and  refunding  mortgage  gold  bonds.  The 
bonds  to  be  issued  are  for  a  period  of  thirty  years  from  the  Ist 
of  N'ovember,  1915,  and  to  bear  interest  at  the  rate  of  6  per  cent 
per  annum.  A  printed  copy  of  the  mortgage  has  been  filed  by  the 
applicant,  but  it  does  not  show  definitely  the  amount  of  bonds  to 
be  issued  for  the  purposes  therein  specified.  According  to  the 
terms  of  the  mortgage  the  amount  to  be  presently  issued  is  not 
stated,  but  is  understood  to  be  such  sum  as  the  Commission  may 
authorize  for  the  purposes  stated  in  the  application.     (Article  2, 

§  1.) 

Three^hundred  thirty-five  thousand  dollars  in  bonds  are  to  be 
issued  at  par  in  payment  of  the  underlying  bonds  at  par.  (Ar- 
ticle 2,  §  2.)  Additional  bonds,  amount  not  stated,  to  be  issued 
as  provided  (§4,  article  2)  for  the  equal  par  amount  of  the  con- 
vertible stock  of  the  company.  The  remainder  of  the  $5,000,000 
in  principal  amount  of  bonds  may  be  issued  for  the  acquisition  of 
property  through  purchase  or  construction  (§5,  article  2),  pro- 
xnded  that  at  the  time  of  the  issurance  of  such  bonds  the  net  earn- 
ings from  the  property  owned  by  the  company  for  the  twelve 
months  preceding  shall  have  been  at  least  one  and  one-half  times 
the  interest  for  one  year  on  all  the  bonds  then  outstanding  under 
the  mortgage,  including  the  bonds  then  to  be  certified  and  all 
other  mortgage  indebtedness  constituting  a  superior  lien. 

The  execution  of  said  mortgage  is  not  in  violation  of  §  2981, 
Mo.  Kev.  Stat  1909 ;  the  amount  of  bonds  to  be  issued  under  the 
mortgage  is  restricted  by  said  section  of  the  statute  and  also  by 
P.U.R.1916D. 
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the  terms  of  the  mortgage  to  the  amount  of  the  authorized  stock 
of  the  company. 

[3]  Section  4,  article  2,  of  the  propoeed  mortgage  provides 
for  the  issnance  of  bonds  for  preferred  stock  of  Ae  company. 
Section  75  of  the  Public  Service  Commission  htw  does  not  au- 
thorize the  issuance  of  bonds  for  that  purpose.  That  part  of  the 
mortgage  wiD  not  be  approved  by  the  Commission. 

[4]  III.  Interveners  insist  that  the  applicant  company  is  now 
indebted  in  sums  greater  than  the  value  of  its  prop^ties,  and 
should  not  be  permitted  to  issue  bonds  in  any  amount. 

The  applicant  company  purchased  the  properties  at  Kiehmond, 
Henrietta,  Hardin,  Liberty,  and  Orrick  with  the  consent  of  the 
Commission,  has  become  indebted  for  the  purchase  money,  and 
now  seeks  to  capitalize  that  sum  amounting  to  $117,023.51  by 
issuing  bonds.  The  order  of  the  Commission  (ease  No.  100) 
permitting  the  purchase  of  the  properties  at  Biehmond,  Hardin, 
and  Henrietta  contained  a  provision  to  the  effect  that  the  price 
at  which  the  sale  of  said  properties  was  approved  would  not  be 
taken  as  binding  on  the  Commission  as  the  value  of  said  prop- 
erties in  fixing  rates  or  in  the  issuance  of  stocks  and  bonds.  Sec- 
tion 75  of  the  Public  Service  Commission  law,  so  far  as  here 
material,  is  as  follows: 

"A  gas  corporation,  electrical  corporation  or  water  corpora- 
tion organized  or  existing  or  hereafter  incorporated  under  or  by 
virtue  of  the  laws  of  this  state,  may  issue  stocks,  bonds,  notes  or 
other  evidences  of  indebtedness  payable  at  periods  of  more  than 
twelve  months  after  the  date  thereof,  when  necessary  for  the  ac- 
quisition of  property,  the  construction,  completion,  extension  or 
improvement  of  its  plant  or  distributing  system,  or  for  the  im- 
provement or  maintenance  of  its  service  or  for  the  discharge  or 
lawful  refunding  of  its  obligations  or  for  the  reimbursement  of 
moneys  actually  expended  from  income,  or  from  any  other 
moneys  in  the  treasury  of  the  corporation  not  secured  or  ob- 
tained from  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of 
indebtedness  of  such  corporation,  within  five  years  next  prior  to 
the  filing  of  an  application  with  the  Commission  for  the  required 
authorization,  for  any  of  the  aforesaid  purposes  except  main- 
tenance of  service  and  except  replacements  in  cases  where  the 
applicant  shall  have  kept  its  accounts  and  vouchers  of  such  expen- 
diture in  such  manner  as  to  enable  the  Commission  to  ascertain 
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the  amaont  of  mosf^B  so  expended  and  tlie'purt>o8es-for  wiiidh 
miA  expenditure  was  made:  Provided^  and  not  otherwise,  that 
there  shall  have  been  seemed  from  ike  Commission  an  order  au- 
thorizing such  issue,  and  the  amount  thereof,  and  stating  the  pur- 
poses to  which  the  issue  or  proceeds  thereof  are  to  be  applied, 
and  that,  in  the  opinion  of  the  Commission,  the  money,  property 
or  labor  to  be  procured  or  paid  for  by  the  issue  of  such  stock, 
bonds,  notes  or  other  evidence  of  indebtedness  is  or  has  been  rea- 
sonably required  for  the  purposes  specified  in  the  order,  and' that 
except  as  otherwise  permitted  in  the  order  in  the  case  of  bonds, 
notes  and  other  evidence  of  indebtedness,  such  purposes  are  not 
in  whole  or  in  part  reasonably  chargeable  to  operating  expenses 
or  to  income.  Nothing  herein  contained  shall  prohibit  the  Com- 
mission from  giving  its  consent  to  the  Issue  of  bonds,  notes  or 
other  evidence  of  indebtedness  for  the  reimbursements  of  moneys 
heretofore  actually  expended  from  income  for  any  of  the  afore- 
said purposes,  except  maintenance  of  service  or  replacements, 
prior  to  five  years  next  preceding  the  filing  of  an  application 
therefor,  if  in  the  judgment. of  the  Commissitm  such  consent 
should  be  granted ;  provided  application  for  such  consent  shall  be 
made  prior  to  January  1,  1914."     [Laws  1918,  pp.  612,  613.] 

A  corporation  may,  under  the  above  statute,  issue  bonds  for 
the  purposes  ther^n  named  when  ^^ere  shall  have  been  secured 
from  the  Commission  an  order  authorizing  such  issue,  and  the 
amount  thereof,  and  stating  the  purposes  to  which  the  issue  or 
proceeds  thereof  are  to  be  applied,  and  that,  in  the  opinion  of 
the  Commisaion,  the  money,  property  or  labor  to  be  procured  or 
paid  for  by  the  issue  of  such  stock,  bonds  or  notes  or  other  evi- 
dence of  indebtedness  is  or  has  been  reasonably  required  for  the 
purposes  specified  in  the  order.     ..." 

Section  75  of  the  Public  Service  Commission  law  does  not  re- 
quire a  valuation  of  the  entire  property  of  a  company  upon  an 
application  to  issue  bonds*  before  the  same  may  be  granted.  The 
Commission  is  required  to  find,  before  it  can  authorize  tiie  issue 
of  bonds,  stocks,  or  other  evidence  of  indebtedness,  that  the 
money,  property,  or  labor  to  be  procured  or  thus  paid  for  is  or  ha'a 
been  reasonably  required  for  the  purposes  specified  in  the 'order. 
In  this  case  applicant  asks  to  issue  bonds  to  th^  amount  of 
$70,253.35  for  the  money  spent  for  construction,  extensions,  and 
additions  to  ita  plants^  and  the  evidence  Aam  tiiat  eueh  (expendi- 
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tures  were  made ;  that  the  itezns  thereof  are  proper  charges  against 
capital,  and  that  the  said  expendituires  were  reasonably  required. 
We  conclude  that  such  showing  meets  the  requirements  of  §  75 
of  the  Public  Service  Commission  law,  and  that  applicant  is  en- 
titled to  issue  bonds  as  asked  for  said  purposes.  It  appears  from 
the  evidence  that  the  applicant  company  has  expended  the  sum 
of  $117,023.51  for  the  purchase  of  properties,  and  which  sum  it 
now  undertakes  to  capitalize  by  issuing  bonds.  There  is  abso- 
lutely no  dispute  about  the  purpose  for  which  said  sum  of  money 
was  expended,  and  the  Commission,  if  satisfied  that  the  proper- 
ties so  purchased  were  fairly  worth  that  sum,  would  be  warrant- 
ed in  finding  that  the  sums  expended  for  the  purchase  of  said 
properties  were  reasonably  required  for  that  purpose  without  tak- 
ing into  consideration  the  value  of  the  entire  properties  of  appli- 
cant or  the  amount  of  the  stocks  and  bonds  of  the  company  now 
outstanding.  The  applicant's  properties  at  Marshall  and  Lex- 
ington were  purchased  prior  to  the  passage  of  the  Public  Service 
Commission  law.  The  value  of  said  properties  is  not  material  to 
this  proceeding. 

[5]  The  evidence  disclosed  that  the  franchise  of  applicant  to 
operate  its  electrie  plant  at  the  city  of  Marshall  had  expired  in 
February,  1913.  The  indebtedness  which  the  applicant^ seeks  to 
issue  its  bonds  to  pay  is  a  liability  that  may  be  enforced  against 
all  its  properties,  including  those  at  Marshall  and  Lexington. 
Twenty-six  thousand  six  hundred  and  thirty-five  dollars  and 
twenty-eight  cents  of  the  amount  expended  for  improvements  was 
used  at  Marshall  and  $37,836.05  was  expended  at  Lexington. 
The  proposed  mortgage  and  bond  issue  provides  that  the  bonds  is- 
sued and  outstanding  against  the  plants  at  Marshall  and  Lexing- 
ton may  be  exchanged  for  new  bonds.  The  objection  of  inter- 
veners to  the  inclusion  of  applicant's  properties  at  Lexington 
and  Marshall  in  the  proposed  mortgage  will  be  denied. 

[6]  The  applicant  has  not  offered  evidence  in  this  case  tend- 
ing to  show  the  value  of  said  properties,  taking  the  position  that 
the  application  should  be  granted  without  evidence  of  that  na- 
ture. Witness  Hargrave  for  applicant  testified,  on  cross-exami- 
nation, that  the  value  of  the  physical  property  at  Liberty  at  the 
time  of  its  purchase  up6n  the  basis  of  cost  of  reproduction  new 
less  depreciation  was  $68,000.  At  the  hearing  (case  !N'o.  307) 
upon  the  applicatioii  to  traiurfer  the  property  to  applicant^  tiie 
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witness  testified  to  the  some  effect,  and,  further,  that  30  per  oent 
should  be  added  to  the  sum  above  named  for  intangibles.  The 
price  at  which  the  sale  was  made  to  applicant  of  the  plant  at 
Liberty  was  $77,500. 

Said  witness  further  testified  on  cross-examination  at  the  hear- 
ing in  this  case  that  the  value  of  defendant's  properties  at  Rich- 
mond, Hardin,  and  Henrietta  upon  the  basis  of  cost  of  reproduc- 
tion was  eighty-five  or  ninety  thousand  dollars,  and  that  the 
properties  were  worth  all  that  applicant  had  paid  for  them,  $76,- 
323.51.  Witness  further  testified  that  the  property  purchased 
by  applicant  at  Orrick  was  equal  in  value  to  the  purchase  price, 
$4,200. 

Interveners  offered  as  to  the  value  of  applicant's  properties, 
upon  the  theory  of  cost  of  reproduction  new  less  depreciation, 
the  testimony  of  an  engineer  who  had  made  a  hasty  examination 
of  the  applicant's  properties.  Witness  estimated  the  present 
value  of  applicant's  plants  at  Richmond,  Hardin,  Henrietta,  Lib- 
erty, and  Orrick  at  $66,723.  He  also  estimated  the  value  of  ap- 
plicant's properties  at  Marshall  and  Lexington  as  of  the  sum  of 
$160,390.  The  testimony  of  said  witness,  owing  to  the  hasty 
examination  of  the  properties  in  question,  amounts  to  no  more 
than  an  estimate  of  their  value. 

The  Commission  having  heretofore  approved  the  purchase  of 
the  properties  in  question  by  applicant  upon  application  formally 
made  to  it  in  a  proceeding  of  this  kind,  the  sum  for  which  the 
purchases  were  made  is  prima  facie  evidence  that  the  properties 
are  fairly  worth  the  sums  at  which  their  purchase  was  per- 
mitted. The  same  basis  or  stwidard  of  value  should  be  used  in  de- 
termining the  value  of  property  upon  application  for  sale  of  the 
same  by  one  public  utility  to  another  that  is  used  in  determining 
tbe  amount  of  stocks  or  bonds  that  may  be  issued. 

We  do  not  intend  to  hold  that  in  all  cases  where  a  sale  of 
property  by  one  utility  to  another  has  been  approved  by  the  Com- 
mission that  the  sale  price  will  be  taken  conclusively  as  the  value 
of  this  property  in  a  subsequent  proceeding  before  the  Commis- 
sion where  such  value  is  involved,  but  we  do  hold  in  this  case 
that  the  evidence  does  not  disclose  any  satisfactory  reason  for  a 
refusal  to  permit  the  applicant  to  issue  bonds  in  payment  for 
said  properties  upon  the  theory  that  the  properties  were  not  fairly 
worth  the  purchase  price  as  approved  by  the  Commission.     It 
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follows  that  the  money  for  which  the  proposed  bonds  are  to  bo 
issued  is  reasonably  required  for  the  purposes  set  forth  in  the 
application,  and  the  applicant  will  be  permitted  to  issue  the  same 
to  the  total  amount  to  be  issued  under  the  application  not  to  ex- 
ceed $165,000.  That  amount  of  bonds  together  with  the  bonds 
now  outstanding,  the  payment  of  which  has  been  assumed  by  ap- 
plicant, win  equal  the  authorized  capital  stodc  of  the  applicant. 
Upon  a  showing  that  the  provision  of  the  proposed  mortgage  has 
been  eliminated,  which  provides  for  the  issue  of  bonds  for  pre- 
ferred stock,  and  that  the  execution  of  the  mortgage  has  been 
authorized  by  the  stockholders  and  directors  of  the  company, 
and  that  a  copy  of  the  same  has  been  filed  with  the  Conmiission, 
an  order  will  be  issued  as  above  indicated  authorizing  the  sale  of 
the  proposed  bonds  for  not  less  than  95  per  cent  of  their  par 
value. 

IV.  Other  objections  raised  by  interveners — ^that  the  money 
used  by  applicant  in  making  improvemients  and  purchasing 
the  properties  in  question  was  that  subscribed  for  its  capital 
stock ;  that  the  purchase  price  of  said  properties  should  be  repre- 
sented by  capital  stock,  and  not  by  bonds ;  that  the  Public  Service 
Commission  law  does  not  contemplate  that  one  plant  shall  be 
mortgaged  to  acquire  property  or  make  improvements  upon  an- 
other plant — ^have  been  considered  and  are  held  to  be  without 
merit.  The  case  will  be  continued  for  further  evidence  as  indi- 
cated in  the  foregoing  opinion.    All  concur. 

Memo. — An  order  authorizing  the  mortgage  and  bonds  was 
filed  March  24,  1916. 


WASHINGTON  SVPRE.ME  COURT. 

CHARLES  W.  JOHNSON 

V. 

PACIFIC  POWER  &  LIGHT  COMPANY. 

[No.  13200.] 
(—  Wash.  — ,  156  Pac.  530.) 

Appeal  and  review  ^  Appellate  iy,risdictian  ^  Amount  necesaarjf  fer* 

1.  Appellate  jurisdiction  dependent  upon   the  amoimt  in  contro- 
versy is  determined  by  the  amount  of  damages  on  the  f»<*e  of  a  com- 
plaint suffici^t  a^inst  general  4jaBnimr. 
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JOHNSON  T.  PACIFIC  POWER  &  U  CO.  W9 

lAnmages-^Cxttting  off  of  xrater  ^  ComtniMslon' a  jurisdiction- not  ex- 
clusive of  courVs. 

2.  The  Washington  Public  Service  Commiseion  has  no  jurisdiction 
to  the  exclusion  of  the  courts  of  a  consuner's  complaint  against  a  utility 
for  damages  from  the  cutting  off  of  water  on  refusal  to  pay  an  alleged 
wrongful  charge,  and  from  the  exaction  of  an  excessive  charge. 

[April  1,  1916.] 

Fkom  a  judgment  of  Department  2,  Superior  Court  of  Frank- 
lin County,  Bert  Linn,  Judge,  for  the  defendant  on  sustaining  a 
demurrer  to  a  consumer's  complaint  against  a  utiKty  for  damages 
from  cutting  off  his  water,  plaintiff  appeals;  reversed  and  re- 
manded with  instructions  to  overrule  demurrer. 

Appearances:  Chis  W.  Johnson  for  appellant;  John  A. 
Laing  and  DriscoU  &  Leonard  for  respondent  v 

Holcomb,  J.,  delivered  the  opinion  of  the  court: 

Appellant  began  his  action  against  the  respondent,  a  public 
service  corporation,  for  Ae  purpose  of  recovering  damages  al- 
leged to  have  been  caused  by  respondent's  shutting  off  the  appel- 
lant's supply  of  water.  The  complaint,  briefly  stated,  alleges  that 
the  minimum  charge  for  water  was  $1.50  per  month,  which  en- 
titled appellant  to  5,000  gallons  to  be  used  during  any  month ; 
that  the  apptellant  did  not  use  the  5,000  gallons  allowed  for  the 
month  for  which  the  minimum  charge  of  $1.50  should  have  been 
made  to  him ;  that  the  respondent  wrongfully  charged  appellant 
for  10,987  gallons  of  water;  that  appellant  tendered  the  amount 
due  for  water  used ;  that  the  shutting  off  of  the  water  arbitrarily 
and  without  cause  damaged  the  appellant  in  the  sum  of  $200; 
that,  further,  the  appellant  was  by  coercion  and  threats  compelled 
to  pay  $1.50  in  excess  of  the  proper  charge.  To  this  complaint  re- 
spondent demurred  for  the  reasons  that  the  court  has  no  jurisdic- 
tion and  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

[1]  The  respondent  contends:  (1)  That- plaintiff's  complaint 
does  not  state  a  controversy  of  which  this  court  should  take  juris- 
diction upon  appeal;  (2)  that  the  subject-matter  of  this  action  is 
within  the  exclusive  jurisdiction  of  the  Public  Service  Commis- 
sion. 

1.  Fpon  the  face  of  the  complaint  it  appears  that  appellant  de- 
manded damages  in  the  sum  of  $201.50.  The  propriety  or  nature 
of  the  measure  of  damages  is  mot  before  us*  However  defective 
the  complaint  may  be,  its  allegations  are  sufficient  as  against-  a 
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general  demurrer.  We  know  of  no  way  by  which  we  can  deter- 
xnine,  without  going  into  the  facts,  that  appellant  was  not  actual- 
ly damaged  in  some  sum  which  he  would  be  able  to  proY«.     The 

amount  in  controversy  is  therefore  the  amount  stated  in  the  com- 
plaint, and  is  sufficient  to  confer  appellate  jurisdiction  upon  this 
court. 

[2]  2.  The  lower  court  seems  to  have  held  the  view  that  this 
is  a  case  for  the  enforcement  of  an  adjustment  of  rates  as  be- 
tween the  appellant  and  a  public  service  corporation,  and  that 
therefore  the  Public  Service  Commission  has  exclusive  jurisdic- 
tion to  adjust  and  determine  the  matter,  and  relies  upon  the  case 
of  State  ex  rel.  Gross  v.  Metaline  Falls  Light  &  Water  Go.  80 
Wash.  652,  141  Pac.  1142.  That  case,  however,  was  where  the 
relator  showed  that  other  persons  and  property  situated  as  he  and 
his  property  were  situated  had  a  certain  rate,  and  that  a  rate  was 
made  for  him  and  his  property  in  excess  thereof.  There  was 
manifestly  discrimination  in  the  rates  charged  by  the  public  serv- 
ice company.  This  case  is  more  nearly  like  that  of  State  ex  rel. 
Hodgdon  v.  Hoquiam  Water  Co.  70  Wash.  682,  127  Pac.  304. 
There  counsel  for  respondent  contended  that  the  question  in- 
volved was  one  within  the  exclusive  original  jurisdiction  of  the 
Public  Service  Commission,  and  that  therefore  tlie  superior 
court  was  without  jurisdiction  to  determine  the  question  in  an  ac- 
tion brought  originally  in  that  court.  It  was  there  said :  "If  the 
question  involved  only  the  reasonableness  of  the  amount  of  the 
charge  which  the  water  company  is  here  seeking  to  make,  this 
contention  might  be  regarded  as  sound." 

But  it  was  held  otherwise.  And  in  this  case  the  appellant  is 
seeking  damages  for  an  alleged  wrongful  act  of  the  respondens; 
with  which  the  Public  Service  Commission  has  nothii^  to  do. 
In  this  case,  also,  there  is  no  charge  of  any  discrimination  in 
rates,  but  a  charge  of  an  arbitrary,  unjust,  and  illegal  demand 
from  the  respondent  and  of  an  unjust  method  of  the  enforcement 
thereof,  for  an  excessive  payment  for  an  alleged  quantity  of  water 
not  used  by  appellant. 

The  demurrer  should  have  been  overuled.  The  judgment  is 
reversed,  and  the  cause  remanded,  with  instructlonB  to  overrule 
the  demurrer. 

Morris,  Ch.  J.,  and  Main  and  Parker,  JJ.,  concur. 

P.UJt.l916D. 


RE  DRY  DOCK,  E.  B.  4  B.  R.  00.  ^l 


NBW  YORK  PUBLIC  8E»VIGB  COBIMISSIOIT,  FIRST  BISTBICT. 

RE  DEY  POCK,  EAST  BROADWAY,  &  BATTERY  RAILROAD 

COMPANY. 

[Case  No.  1715.] 

Depreciation  —  Vteree  street  railway  ~  Amount^ 

1.  In  estimating  the  accrued  depreciation  of  a  horse  railway  dur- 
'   ing  a  time  in  which  no  accurate  records  were  kept,  it  was  assimied 

that  after  twenty  years  of  operation  such  depreciation  was  proportion- 
ately not  less  than  the  depreciation  of  the  road  after  fifteen  years'  use 
since  electrification. 
Valuation'^ Investment  of  aurplue  earnings ^ Capital  charge ^^RO" 
placement  •»  Depreciation  ~  Appreciation. 

2.  So  much  of  surplus  earnings  reinvested  ia  a  street  railway  as 
are  used  for  replacements,  together  with  accrued  depreciation,  for 
which  no  provision  has  been  made,  must  be  deducted  after  allowing 
for  appreciation  of  the  land,  in  ascertaining  proper  dKpital  charges  for 
determining  the  amount  of  bonds  that  may  be  issued  to  refund  certifi- 
cates of  indebtedness  issued  against  the  investmentt 

Valuation  —  Franchise  ~  Bvidenoe. 

3.  The  cost  of  a  street  railway  franchise,  appearing  upon  the  books 
as  a  mere  balaneing  item  without  any  proof  that  the  amount  was  ac- 
tually paid,  cannot  be  allowed  as  a  capital  charge  in  determining  the 
amount  of  bonds  that  may  be  issued  to  refund  eertiflcataa  of  indebted- 
ness issued  against  such  cost. 

Val%»ation  —  Deibts  •*  Capital  charge  -«  Replaoements  —  Discarded 
property. 

4.  Replacements  and  property  discarded  upon  electrifying  and  im- 
proving a  horse  railway  should  be  deducted  from  the  expenditures,  in 
determining  what  part  thereof  are  capital  charges  against  which  bonds 
may  be  issued. 

Valuation  ^Capital  charges  —  Items* 

5.  Unpaid  interest  on  certificates  of  indebtedness  issued  against  in- 
vestment from  surplus  earnings,  unpaid  interest  on  notes  for  money 
supplied  in  electrifying  and  improving  a  horse  railway,  and  paving,  tort, 
and  supply  claims,  are  operating  charges,  and  not  capital  charges  against 
which  refunding  bonds  may  be  issued. 

Security  issues '^Purpose '^Capital  charges. 

6.  Street  railway  refunding  bonds  may  be  issued  as  a  matter  of 
right  under  §  55  of  the  Public  Service  law  as  a  composition  with 
creditors  only  .in  so  far  as  the  debts  represent  capital,  and  not  oper- 
ating charges. 

Security  issues  —  Purpose  ~  Operating  esopense, 

7.  Duty  to  future  investors  will  prevent  the  exercise  of  the  discre* 
tion  under  f  55  of  the  Public  Service  law  to  allow  bonds  to  be  ismied 
against  operating  expenditures,  m  here  there  is  no  ohance  that  the  bonds 
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can  be  amortized  out  of  income,  and  small  chance  that  any  interest  can 
be  paid,  although  there  may  be  strong  equitable  features  compelling 
the  issue.  '  '  ' 

Courts  ~  Rulea  of  4eci8ion  —  Obiter  dicta  —  Appeal  front  Commission 
order. 

8.  The  ruling  of  a  court  that  a  Commission  cannot  deny  an  appli- 
cation for  authority  to  issue  refunding  bonds  on  the  ground  that  the 
company  would  not  have  property  or  earnings  sufficient  to  support  the 
proposed  issue  is  not  obiter  dicta,  and  is  binding  upon  the  Commission 
on  a  subsequjent  application  to  issue  such  bonds,  although  its  order 
was  affirmed  on  the  ground  of  absence  of  showing  that  the  refunded 
debts  were  incurred  for  capital  charges,  it  appearing  that  the  ruling 
was  not  made  casually  but  after  a  full  discussion. 

[May  4,  191«.] 

Application  of  the  Dry  Dock^  East  Broadway,  &  Battery 
Railroad  Company  for  authority  to  issue  a  refunding  mortgage 
and  $2,760,000  of  bonds  thereunder;  denied  without  prejudice 
to  a  new  application  for  an  issue  of  bonds  not  to  exceed  $1,828,- 
385  in  such  series,  and  for  such  purposes  as  applicant  may  speci- 
fy, and  which  the  mortgage  to  be  then  presented  for  approval 
may  provide  for. 

Hayward,  Commissioner:  Tue  Dry  DocK,  East  Broadway, 
&  Battery  Kailroad  Company  has  applied  to  this  Commission  for 
its  consent  to  the  issue  of  a  refunding  mortgage  providing  for 
the  iissue  of  three  classes  of  bonds,  payable  January  1,  1960,  as 
follows : 

Series  A  bonds  5^r     $1,500,000 

Series  B  bonds  4'  r   620,000 

Series  C  bonds  4'/c  j  arable  only  if  earned  up  to  January  l^  1925    2,240,000 

$4,240,000 

The  series  A  bonds  are  not  applied  for  in  this  proceeding,  but 
when  issued  will  be  used  to  refund  the  outstanding  general  mort- 
gage bonds  which  become  due  on  December  1,  1932,  amounting 
to  $950,000,  and  to  provide  for  future  capital  requirements  in  the 
amount  of  $550,000.  The  company  applies  now  for  permission 
to  issue  series  B  and  series  C  bonds  in  an  aggregate  amount  of 
$2,760,000  for  the  purpose  of  refunding  certain  debts  of  the  com- 
pany amounting  to  about  $3,000,000. 

[1,  2]  The  original  application  to  the  Conmiission  was  denied 
April  2S,  1914,  and  after  rehearing  was  again  denied  on  Decem- 
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ber  11)  1914)  both  times  on  the  grounds:  First,  that  there  was 
ftbeenee  of  proof  that  the  debts  sought  to  be  refunded  were  in- 
curred for  capital  as  distinct  from  operating  or  income  charges, 
and  that  the  evidence  showed  that  some  of  the  debts  represented 
expenditures  for  operating  or  income  charges;  second,  that  the 
company  did  not  have  property  sufficient  in  value  to  support  the 
proposed  issues ;  and  third,  that  it  did  not  appear  that  the  com- 
pany would  have  earnings  with  which  to  pay  interest  on  such  isi 
suies. 

The  company  sued  out  a  writ  of  certiorari,  and  the  appellate 
division  (167  App.  Div.  286,  153  K  Y.  Supp;  344)  affirmed 
the  Comjnission's  decision  and  dismissed  the  writ,  with  costs.. 

In  the  prevailing  opinion,  Justice  Dowling,  with  whom  Juptiees 
Clarke  and  Hotchkiss  concurred,  discussed  at  length  the. grounds 
upon  which  the  Commission  had  refused  the  application,  and 
stated  his  conclusion  as  follows  (pp.  308 — 810)  :     , 

"While,  therefore,  the  Commission  was  wrong  in  applying  the 
test  of  the  actual  value  of  the  company's  property  and  its  earnr 
ing  capacity  as  a  criterion  for  its  approval  of  the  issue  of  these 
new  securities,  it  was  ri^t  in  refusing  to  approve  their  issue 
until  the  relators  bad  proven  that  the  securities  sought  to  be  re- 
funded represented  actual  investments  for  the  company's  capital 
account.  .  .  .  There  is  no  presumption  that  any.  oi  the  obli- 
gations represent  such  investments.  In  the  abs^ioa.of  such,  proof 
or  presumption,  th^  Commissioners  were  justified  in. denying  the 
application.  Nor  did  the  relators  bring  themselves  within  the 
exception  clause,  nor  present  any  facts  requiring  the  ^Commission 
to  exercise  its  discretion  thereunder. 

"I,  therefore,  reach  the  conclusion  that  in  a  refunding  Case 
the  inquiry  of  the  Commission  is  properly  directed  to  the  follow- 
ing consideratioiis,  the  evidence  requisite  to  reich  a  determina- 
tion whereupon  should  be  furnished  by  the  petitioner:  (1) 
Whether  the  proposed  issue  is  reasonably  required  for  the  re- 
funding purpose;  (2)  whether  the  expenditure  to  be  refunded  is 
a  capital,  as  distinct  from  an  operating  or  income  charge;  (8) 
if  the  expenditure  to  be  refunded  is  an  operating  or  income 
charge,  whether  such  refunding  should,  nevertheless,  be  per-* 
mitted  under  the  exception  clause  «f  the  statute  which  reads, 
^except  as  otherwise  permitted  in  the  order  in  the  case  of  .bonda*'  " 
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The  Gompany  had  claimed  on  the  former  hearings^  that  it  waa 
not  necessary  for  it  to  prove  that  the  securities  to  be  refunded 
represented  capital  expenditures,  and  soon  after  the  decision  by 
the  appelate  division,  applied  to  this  Commission  for  a  rehearing 
so  that  it  might  have  opportunity  to  make  such  proof.  Such  re- 
hearing was  granted  and  the  matter  again  comes  up  for  decision. 

The  history  of  this  company  naturally  divides  itself  into  two 
periods, — the  first,  from  1864  to  1900,  was  a  period  of  prosperity, 
increasing  up  to  1884  and  declining  thereafter.  During  this 
period  the  road  was  entirely  a  horse  railroad*  The  second 
period,  from  1900  to  1915,  was  a  period  of  financial  disaster, 
and  covers  the  changes  entailed  in  installing  electricity  as  a  mo- 
tive power. 

The  securities  also  naturally  divide  themselves.  During  the 
first  period  were  issued  certificates  of  indebtedness,  now  totaling 
$1,100,000,  which  were  the  products  of  the  road's  greatest  pros- 
perity, and  its  highest  hopes.  The  unpaid  interest  on  these 
amounts  to  $462,816.67.  During  the  second  period  receiver's 
certificates  were  issued  and  other  indebtedness  incurred^  all  the 
evidences  of  which  are  now  owned  by  the  Third  Avenue  Rail- 
way Company.  These  resulted  from  the  change  in  motive  power 
and  the  financial  embarrassments  of  the  company,  and  aggregate 
$2,068,086.16.    The  unpaid  interest  amounts  to  $163,227. 

It  will  conduce  to  clearness,  I  think,  if  I  examine  separately 
the  two  periods  and  their  respective  securities. 

First  Period  (1864-1900)  and  the  Certificdes  of  Indebtedness. 

The  Dry  Dock  company  is  a  domestic  railroad  corporation 
created  December  8,  1863,  under  chapter  140  of  the  Laws  of 
1850,  to  construct,  maintain,  and  operate  in  the  county  of  New 
York  a  railroad  stated  to  be  of  as  near  as  may  be  16  miles  in 
length.  It  acquired  April  1,  1864,  by  the  issue  of  its  total 
authorized  capital  stock  amounting  to  $1,200,000,  through  assign- 
ments from  the  grantees  of  the  franchise  given  by  chapter  512  of 
the  Laws  of  1860,  the  portion  of  the  railroad  which  was  then 
built,  eonsisting  of  9.059  miles  of  single  track  railroad  on  the 
east  side  of  the  borough  of  Manhattan.  The  company  then 
bought  land  and  buildings,  reconstructed  buildings  for  a  depot, 
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acquired  horaea,  ears,  and  the  necessary  equipment^  and  began  the 
operation  of  its  railroad  as  a  horse  railroad  June  10^  1864.  It 
proceeded  to  construct  6.504  miles  of  single  track,  making  in  all 
15.563  miles  of  such  track  constructed  under  the  1860  franchise. 
In  1866  by  chapters  866,  868,  and  883  of  the  laws  of  that  year, 
the  company  acquired  additional  franchises  of  which  that  for  the 
main  part  of  the  Grand  street  line  was  the  best,  and  under  these 
fTanchises  it  constructed  5.428  miles  of  single  track  railroad,  mak- 
ing in  all  constructed  by  the  company  after  the  original  purchase 
up  to  1875, 11.932  miles  of  single  track  railroad.  The  cost  of  the 
road  so  constmcted  by  the  company  up  to  1875  was  $351,049.25 
or  $29,400  a  mile  of  single  track. 

Besides  the  $1,200,000  of  capital  stock,  the  company  issued 
$855,000  face  value  of  first  and  second  mortgage  bonds,  of  which, 
later  in  1883,  it  retired  $15,000 ;  from  these  bond  issues  it  real- 
ized in  cash  $709,800.  In  1892  the  $840,000  of  bonds  were 
paid  off  in  full  out  of  the  proceeds  of  the  first  mortgage  dated 
December,  1892,  due  in  1932.  As  a  horse  railroad  the  property 
was  prosperous  almost  from  the  start.  Beginning  in  1867,  and  in 
every  year  thereafter  except  in  1868  and  1871,  and  continuing 
up  to  and  including  1899,  the  company  paid  dividends  upon  its 
stock  as  follows:  1867,  10%  ;  1869  and  1870,  8% ;  1872  to  1876, 
8%;  1877,  7%;  1878,  8%;  1879,  9%;  1880  to  1881,  12%; 
1882  to  1883,  16% ;  1884,  13% ;  1885,  10% ;  1886,  8% ;  1887, 
9%;  1888,  7%;  1889,  4%;  1890,  6%;  1891,  8%;  1892,  5%; 
1893,  6%;  1894,  2i%;  1895,  4^%;  1896,  6%;  1897,  4i%; 
1898,6%;  1899,  4i%. 

In  the  years  beginning  1892  up  to  1899,  inclusive,  there  was 
in  each  year  a  deficit  after  the  payment  of  dividends,  except  that 
in  the  following  years  there  was  a  surplus : 

1893   $133.66 

1895    7,695.01 

1898 3,594.44 

Between  the  time  of  the  purchase  of  the  partly  completed 
railroad  in  1864  up  to  December  31,  1883,  as  of  which  date  the 
first  balance  sheet  obtainable  has  been  found,  the  book  surplus  of 
the  company  had  grown  to  $826,899.47.  On  September  30, 
1883,  the  cost  of  the  road  and  equipment,  physical  property,  was- 
$1,295,416.84,  and  on  September  30,  1884,  was  $1,476,652.71.] 
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On  February  1,  1884,  the  book  surplna  of  the  company  was 
$837,589.21.  On  this  date,  February  1,  1884,  the  company  in- 
creased upon  itj  books  the  entry  for  cost  of  road  and  equipment 
by  the  sum  of  $362,410.79,  stating  that  it  was  for  cost  of  road  and 
equipm^it,  account  franchise  No.  2,  chapters  866,  868,  and  888 
of  the  Laws  of  1866  obtained  subsequent  to  the  original  fran- 
chise, and  that  said  cost  had  not  theretofore  been  capitalized  or 
placed  upon  the  books  of  the  company,  making  $1,200,000. 
Against  this  surplus  and  its  increase  the  company  as  of  that  date 
issued  $1,200,000,  described  as  certificates  of  indebtedness,  and 
gave  the  same  to  its  stockholders  to  the  amount  of  their  stock 
dollar  for  dollar.  These  certificates  were  unsecured  and  by 
their  terms  bore  6  per  cent  interest  payable  semiannually,  and 
were  redeemable  on  any  interest  day  witliout  notice.  In  1891 
$100,000  of  these  certificates  were  paid  off,  and  in  1892  the  rate 
of  interest  was  reduced  to  5  per  cent,  the  right  to  pay  off  waived, 
and  the  maturity  of  the  obligation  fixed  at  February  1,  1914. 
Interest  on  these  certificates  was  regularly  paid  up  to  and  includ- 
ing August,  1907. 

It  does  not  sec'm  to  me  that  there  is  any  proof  in  this  case  that 
the  $1,100,000  of  certificates  of  indebtedness  which  it  is  pro- 
posed to  refimd  were  issued  for  property,  or  have  at  any  time 
been  represented  by  property  of  that  amount.  Counsel  for  the 
certificate  holders  claims  the  following  assets  as  support  for  the 
certificates : 

Surplus,  February  1,  1884  $837,689,21 

Cost  of  franchise  and  equipment  No.  2  362,410.79 

Increase  in  value  of  real  estate,  say 250,000.00 

Net  capital  expenditures  after  1884  to  1900 80.262.67 

$1,530,262.67 

In  adding  to  the  $837,000  of  so-called  surplus,  February  1, 
1884,  $80,000  of  net  capital  expenditures  1884-1900,  the  counsel 
has  fallen  into  error.  In  1884  surplus  had  not  at  that  time  been 
invested  in  fixed  assets,  but  was  represented  in  part  by  govern- 
ment bonds  and  liquid  assets,  a  portion  but  not  all  of  which  were 
subsequently  invested  in  additions  to  property.  But  the  total 
additions  to  property  before  and  after  1884  down  to  1900,  the 
period  of  electrification,  were  less  than  the  $837,000  of  surplus. 

The  facts  appear  to  be  as  follows:     From  1864  up  to  1884 
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the  coet  of  road  and  equipment,  according  to  the  evidence  sub- 
mitted by  the  company,  was  $1,47 6,652.7 1  over  and  above  the 
$1,200,000  of  stock  issued  for  its  original  purchase.  Of  this 
cost,  bonds  furnished  $840,000,  of  which  $709,800  was  cash  and 
the  remainder,  $130,200,  was  discount.  The  rest  of  the  $1,476,- 
652.71,  or  $636,652.71,  is  the  amount  which  appears  to  have 
been  expended  out  of  income.  The  balance  sheet  of  the  company 
for  September  30,  1884,  about  which  time  these  certificates  seem 
actually  to  have  been  issued,  if  readjusted  so  as  to  eliminate  the 
entries  due  to  their  issuance,  shows  that  the  book  surplus  at  that 
date  was  $906,307.31,  of  which  only  $636,652.71  had  been  in- 
vested in  road  and  equipment  up  to  that  time,  the  remaining 
$269,654.60  being  represented  by  government  bonds  and  other 
liquid  assets.  A  portion  of  these  liquid  assets  was  used  to  redeem 
$100,000  par  value  of  certificates  of  indebtedness.  Another  poiv 
tion  was  apparently  used  to  pay  dividends  later,  and  a  third  was 
invested  in  property.  From  September  30,  1884,  to  June  30, 
1900,  the  additions  to  property,  according  to  the  books,  aggre- 
gated only  $73,308.17  in  excess  of  the  additional  bonds  issued 
in  the  same  period  (total  additions,  $183,308.17  less  $110,000 
par  value  of  first  mortgage  bonds),  thus  making  the  total  invest- 
ment from  surplus  earnings  $709,960.88. 

Even  this  amount  overstates  the  actual  capital  additions,  since 
many  items  included  in  the  book  accounts  as  capital  charges  were 
mere  replacements  chargeable  to  operating  account  under  the  ac- 
counting practices  of  the  time.  The  1895  report  shows  a  reduc- 
tion in  the  number  of  cars  from  183  to  164,  a  decrease  of  1 9,  but 
the  same  report  shows  an  addition  to  capital  account  of  $13,000 
for  13  new  ears  at  $1,000  each,  less  $1,000  for  value  of  old  cars 
broken  up.  This  would  indicate  that  32  old  cars  were  broken  up 
and  were  credited  or  deducted  from  capital  account  at  the  rate  of 
$30  per  car.  The  same  report,  together  with  the  report  for 
1894,  shows  as  an  offsetting  entry  to  the  issue  of  $35,000  of 
bonds,  ^^!N'ew  stable  building  erected."  No  details  concerning  this 
building  are  given  in  the  report,  but  the  following  details  were 
found  in  the  minute  book  of  the  corporation  and  introduced  id 
evidence  (page  334) : 

"The  president  reported  the  figures  for  the  repair  of  the  dam- 
age caused  by  the  recent  explosion  as  follows:    Harness,  $550; 
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com,  $1,000;  mason,  $6,936;  carpenter,  $9,200;  mills,  $2,324; 
engines,  $6,300 ;  horses,  $6,000 ;  elevator,  $700 ;  debris,  $400 ;  car 
house  wheel,  $300 ;  doctor  at  inquest,  $160 ;  plumbing  estimate, 
$350;  architect,  $800;  total,  $35,010." 

In  other  words,  bonds  were  issued  to  pay  for  horses,  harness, 
engines,  and  other  replacements  that  imder  the  company's  own 
theory  of  bookkeeping  should  properly  have  been  charged  to  the 
operating  account. 

The  company's  books  for  this  period  are  lacking,  so  that  no  ex- 
act estimate  can  be  made  as  to  the  reliability  of  the  figures  pre- 
sented in  their  annual  reports.  But  the  above  items,  together 
with  numerous  other  similar  items,  lead  to  the  inevitable  conclu- 
sion that  we  would  be  treating  the  company  with  extreme  liber- 
ality if  we  decided  that  the  company  had  spent  for  road  and 
equipment  approximately  $710,000  out  of  income. 

But  if  this  liberal  figure  is  allowed,  we  must  also  take  into  ao^ 
count  the  fact  that  the  company  during  this  period  kept  no  de- 
preciation reserve.  This  they  attempt  to  justify  by  the  fact  that 
the  system  of  accounts  recommended  by  the  State  Board  of  Rail- 
road Commissioners  in  1900  did  not  provide  specifically  for  a  de- 
preciation reserve.  No  doubt  that  this  was  a  serious  omission, 
but  has  little  bearing  when  we  consider  the  fact  that  the  original 
railroad  law  of  1850,  under  which  the  Dry  Dock  company  began 
to  operate,  made  distinct  provision  for  the  setting  aside  of  income 
to  meet  depreciation.  Section  31  of  chapter  140  of  the  Laws  of 
1850,  being  the  general  railroad  law,  provided  as  follows: 

^^Every  railroad  corporation  formed  under  this  act  shall  make 
an  annual  report  to  the  state  engineer  and  surveyor  of  the  opera- 
tions of  the  year  ending  on  the  30th  day  of  September,  which  re- 
port shall  be  verified  by    •    •    •    and  shall  state :    •    •    • 

Expenses  of  Maintaining  the  Road  or  Real  Estate  of  the  C^r- 

poration. 

56.  For  repairs  of  roadbed  and  railway    •    •    • 

57.  For  depreciation  of  way ; 

64.  Repairs  of  engines  and  tenders ; 

65.  Depreciation  of  engines  and  tenders; 

66.  Repairs  of  passenger  and  baggage  cars; 
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97.  Depreciation  of  passenger  and  baggage  cam; 

68.  Repairs  of  freight  cars; 

69.  Depreciation  of  freight  cars,'* 

The  argument  based  on  the  rules  of  1900  is  therefore  beside 
the  point.  The  accounting  rules  of  1850,  as  well  as  those  of  to- 
day^ recognize  the  necessity  of  a  depreciation  reserve,  and  univer- 
sal custom  and  common  sense  approve  those  rules.  It  is  sound 
doctrine  based  on  the  unassailable  proposition  that  the  wasting  of 
physical  properly  must  be  provided  against  out  of  income.  Most 
companies,  even  if  they  did  not  carry  a  reserve  earmarked  as  "de- 
preciation,'^ directly  or  indirectly  made  provision  for  the  depre- 
ciation of  their  property  through  an  accumulated  surplus.  This 
surplus  was  usually  invested  in  additions  to  property,  and  thus 
protected  the  original  investment  Such  was  the  practice  of  this 
company  up  to  1884,  when  the  climax  was  reached  of  a  remark- 
able period  of  prosperity.  It  had  a  surplus. invested  in  property 
and  available  for  depreciation  purposes,  but  stockholders  were  not 
satisfied  with  16  per  cent  dividends,  and  managed  to  obtain  some- 
thing better  than  a  stock  dividend,  i.  6.,  $1,200,000  of  certificates 
of  indebtedness.  The  transaction  was  in  e£Fect  a  distribution  of  a 
depreciation  fund,  and  necessarily  impaired  the  capital  of  the 
company  to  the  extent  that  it  drew  upon  such  depreciation  reserve. 
To  what  extent  such  a'  reserve  was  drawn  upon  is,  of  course,  difii- 
cult  to  determine  on  the  meager  evidence  before  us.  It  seems  rea- 
sonable to  assume,  however,  that  the  depreciation  of  the  horse 
railroad  after  twenty  years  of  operation  in  1884  was  not  propor- 
tionately less  than  the  depreciation  of  the  more  substantial  elec- 
tric railroad  after  less  than  fifteen  years'  use  in  1915. 

As  of  August  1,  1915,  the  cost  to  reproduce  new  the  physical 
property  of  the  company  was  $3,279,870,  the  present  value  of 
$2,383,069,  and  the  accrued  depredation  $896,801,  or  27^  per 
cent  of  the  cost  to  reproduce.  The  best  calculation  of  the  cost 
to  reproduce  the  horse  property  in  1884  is  $1,742,652.71,  ob- 
tained by  adding  to  the  claimed  capital  additions  from  1804  to 
1884,  amounting  to  $1,476,652.71,  the  estimated  value,  $266,000, 
of  the  property  acquired  by  the  original  issue  of  stock.  This 
latter  sum  is  calculated,  in  default  of  exact  figures  as  to  this 
original  cost,  by  assuming  that  .the  9.059  miles  of  single  traok 
originally  purchased  were  oonstructed  at  the  same  cost  as  the 
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11.932  miles  congtmcted  between  1864  and  1875^  or  $29,400  per 
mile.  Upon  this  sum  of  $1,742,652.71,  depreciation  calculated 
at  27i  per  cent  would  amount  to  $479,229.50. 

The  certificate  holders  claim  appreciation  of  real  estate  from 
1864  to  1915  in  the  sum  of  $250,000,  and  state,  without  substan- 
tiating the  statement,  that  the  appreciation  must  have  been  as 
great  in  1884.  If  we  allow  this,  and  offset  this  appreciation 
against  the  estimated  depreciation  reserve,  we  have  a  net  depre- 
ciation fund  of  $229,229.50,  which  was  represented  by  invest- 
ment in  property  in  1884,  and  which  formed  part  of  the  amount 
claimed  as  a  basis  of  these  certificates  of  indebtedness.  Deduct- 
ing this  estimated  fund  from  the  $710,000  of  income  spent  on 
road  and  equipment,  we  have  net  capital  expenditures  from  in- 
come of  approximately  $481,000,  instead  of  $837,589.21,  as 
claimed. 

[3]  For  the  item,  "Cost  of  franchise  and  equipment  No.  2 — 
$362,410.79,''  I  do  not  see  how  any  allowance  can  be  made. 
There  is  not  one  word  of  proof  that  this  or  any  other  amount  was 
actually  paid  for  this  franchise,  either  to  the  state  or  to  any  indi- 
viduals. In  fact,  the  evidence  is  conclusive  that  this  was  a  pure 
balancing  item  and  might  as  readily  have  been  $2,362,410.79,  if 
the  company  had  desired  to  issue  an  additional  $2,000,000  of  en- 
graved paper.  It  was  not  in  any  sense  a  capital  expenditure  or  an 
actual  investment  for  capital  purposes. 

I  therefore  conclude  that  of  the  $1,100,000  of  certificates  of 
indebtedness,  not  more  than  $481,000  ever  represented  capital 
expenditures. 

[4-6]  Second  Period  (1900  to  1915).    The  Receivers  Certifi- 
cates and  the  Third  Avenue  Indebtedness, 

I.  On  August  27,  1897,  substantially  all  the  stock  of  the  Dry 
Dock  company,  $1,128,700  out  of  $1,200,000,  was  purchased  by 
the  Third  Avenue  Railroad  Company  at  about  $225  a  share. 
This  stock  was  included  in  the  mortgage  made  by  the  Third  Ave- 
nue Eailroad  Company,  May  15,  1900,  and  subjeet  to  that  mort- 
gage this  stock  was  sold  first  to  the  Metropolitan  Street  Railway 
Company  under  the  Third  Avenue  lease  of  April  18,  1900,  and 
later  on,  February  14,  1902,  was  sold  by  the  Metropolitan  com- 
pany  to  the  Interurban  Street  Railway  Company  under  the  lease 
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of  that  data     The  name  of  this  Interurban  Street  Railway  Com- 
pany was  later  changed  to  New  York  City  Kailway.  Company. 

II.  A  short  time  previous  to  1896  thei:«  was  in  New  York  oity 
a  general  improvement  of  horse  car  lines,  first  by  cable,  as  on  the 
Broadway  line  of  the  Metropolitan  company  and  on  the  Third 
Avenue  line  as  of  the  Third  Avenue  Railroad  Company.  Subse- 
quently the  cable  was  removed,  and  the  system  of  undergroxmd 
electric  trolley  substituted.  These  changes  were  for  the  general 
improvement  of  the  service  and  economy  of  operation,  to  enable 
the  running  of  larger  cars,  to  run  cars  more  frequently,  and  to 
bring  better  conditions  so  far  as  the  public  was  concerned.  The 
horse  car  lines  that  came  in  competition  with  these  improved 
systems  became  unprofitable  and  the  service  unsatisfactory.  From 
1900  on,  the  underground  electric  system  was  conceded  to  be  the 
best  system  of  operation  of  street  surface  lines  in  the  principal 
streets  of  the  city  of  New  York. 

III.  The  mortgage  of  the  Third  Avenue  Railroad  Company  of 
May  15,  1900,  subject  to  which  the  stock  of  the  Dry*  Dock  com- 
pany came  to  the  Metropolitan  company,  provided  that  the  pro- 
ceeds of  the  $50,000,000  of  bonds  thereby  secured  were  to  be  used, 
among  other  things,  for  improvements  in,  and  additions  to,  or  ex- 
tensions of,  the  property  of  the  controlled  companies  of  the  Third 
Avenue  Railroad  Company,  and  prohibited  the  creation  of  any 
debt  of  controlled  companies  (except  operating  expenses),  unless 
the  evidences  thereof  were  received  by  the  Third  Avenue  company 
and  pledged  with  the  trustee  under  the  mortgage.  The  Dry  Dock 
company  was  one  of  these  controlled  companies.  At  the  time  of 
this  mortgage  the  Dry  Dock  company's  lines  were  whoUy  operated 
by  horse  cars.  As  of  June  30,  1900,  the  books  and  report  of  the 
Dry  Dock  company  show  that  its  total  charges  to  fixed  capital  as 
of  that  date  were  $8,222,371.67,  divided  as  follows : 

Right  of  way $1,5«2,410.79 

Real  estate  and  buildings  used  in  the  operation  of  the  road  . .        872,017.57 

Track  and  right  of  way  construction 358,779.28 

8bop  tools  and  machinery 27,963.07 

Cars   191,330.00 

Miscellaneous  equipment  (horses,  harness,  wagons,  etc.)    208,970.96 

Total   $3,222,371.67 

IV.  Between  1900  and  1915  changes  were  made  on  the  Dry 

Dock  company's  properties  necessary  to  the  operation  of  these 

lines  by  electricity.    Certain  lines  were  electrified  for  operation 
P.U.R.1916D.  aa 


662  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

by  the  underground  electric  system,  bams  were  rebuilt  snd 
equipped  for  use  hy  both  electric  and  horse  cars  and  later  for 
storage  battery  cars.  The  horse  cars  and  horses,  and  the  har- 
nesses, wagons,  shop  tools,  and  machinery  for  the  same  were  whol- 
ly done  away  with  and  discarded.  Some  of  this  oonstruction 
work  and  other  expenditures  in  the  tearing  out  of  the  old  roadway 
and  buildings,  and  the  substitution  of  new  roadway  construction, 
new  buildings,  new  cars,  and  new  electrical  equipment  for  the 
operation  of  the  cars,  were  mere  replacement  of  old  and  obsolete 
plant* 

Between  1900  and  February,  1908^  part  of  the  work  of  electri- 
fication of  the  Dry  Dock  properties  was  done  by  the  Metropolitan 
Company,  part  by  the  New  York  City  Railway  Company,  and 
part  by  the  Dry  Dock  company  itself.  The  moneys  for  the  work 
were  supplied  by  the  Third  Avenue  Railroad  Company,  the  Met- 
ropolitan company,  and  the  New  York  City  company.  Under 
the  terms  of  the  Thirdf  Avenue  mortgage  of  May  15,  1900,  the 
Third  Avenue  Railway  Company  acquired  the  claims  of  the  Met- 
ropolitan and  New  York  City  Railway  companies  against  the 
Dry  Dock  company  for  moneys  expended  or  advanced  by  them, 
and  on  or  about  April  30,  1907,  the  Dry  Dock  company  made  and 
delivered  its  note  for  $1,822,963.70  for  the  amount  of  these 
claims,  and  the  amount  advanced  by  the  Third  Avenue  Raiboad 
Company  itself  for  this  purpose.  On  September  27,  1907,  the 
New  York  City  company  went  into  the  hands  of  receivers,  and  a 
few  days  later  the  receivership  was  extended,  to  the  Metropolitan 
company.  On  January  6, 1908,  Frederick  W.  Whitridge  was  ap- 
pointed receiver  of  the  Third  Avenue  Railroad  Company  in  a 
suit  to  foreclose  the  Third  Avenue  mortgage.  On  February  1, 
1908,  he  was  appointed  receiver  of  the  Dry  Dock  company  in  a 
suit  brought  by  several  creditors  in  the  United  States  circuit  court 
In  this  suit  the  Dry  Dock  company  was  adjudged  to  be  insolvent, 
and  Mr.  Whitridge  has  since  continued  to  be  and  is  now  the  re- 
ceiver of  the  Dry  Dock  company. 

The  receiver,  Mr.  Whitridge,  in  taking  possession  of  the  Dry 
Dock  properties,  found  that  the  Dry  Dock  company  had  been 
stripped  of  almost  everything  movable.  He  could  find  but  224 
horses,  36  passenger  cars,  5  service  cars,  and  a  few  sets  of  har- 
ness, whereas  in  1899,  just  before  the  Metropolitan  company  ac- 
quired control,  the  company  had  had  1,059  horses  and  166  cars, 
P.U.R.1916D. 
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which  were  carried  in  capital  account  at  respectively  $183,665.96 
and  $191,330.  The  receiver  accordingly  applied  to  the  court  for 
authority  to  purchase  50  cars  to  be  operated  by  storage  battery, 
and  to  make  alterations  in  track  and  car  bams  and  other  property 
of  the  Dry  Dock  company  necessary  for  the  operation  of  these 
cars,  and  to  procure  consents  of  public  authorities  and  others  as 
might  be  necessary  to  enable  him  to  operate  such  cars  in  place  of 
horse  cars  on  certain  lines  of  the  Dry  Dock  company.  By  orders 
of  April  22,  1911,  an4  July  18, 1913,  the  court  authorized  th^  re- 
ceiver to  borrow  money  for  these  purposes  and  to  issue  receiver's 
certificates  therefor  to  the  amount  of  $499,000.  Certificates  to 
the  amoimt  of  $480,000  were  issued,  and  they  have  been  acquired 
and  are  now  owned  by  the  Third  Avenue  Railway  Company. 

In  the  suit  of  the  United  States  circuit  court  against  the  Dry 
Dock  company,  in  which  it  was  adjudged  insolvent,  and  in  which 
the  receiver  was  appointed,  the  claims  of  the  holders  of  the  certifi- 
cates of  indebtedness  of  February  1,  1884,  were  prosecuted,  and 
the  same  were  allowed  October  8,  1912,  as  valid  claims,  princi- 
pal and  interest,  to  the  amount  of  $1,127,295.  In  the  same  suit 
the  claim  of  the  Third  Avenue  Railway  Company  on  the  note  of 
April  30,  1907,  for  $1,822,963.70,  was  prosecuted  and  allowed 
July  8,  1913,  as  a  valid  claim  in  the  sum  of  $1,500,000. 

V.  The  expenditures  in  the  electrification  of  the  Dry  Dock 
properties  between  1900  and  April  30,  1907,  out  of  moneys  sup- 
plied by  the  Third  Avenue  Railroad  Company,  the  Metropolitan 
company,  and  the  New  York  City  company  amount  to  $1,618,- 
549.89.  The  expenditures  between  February  1,  1908,  and  June 
30,  1915,  for  the  same  purpose  by  the  receiver  out  of  receiver's 
certificate  amount  to  $439,259.89,  making  in  all  expenditures  for 
the  period  $2,057,809.78. 

Out  of  this  amount  there  should  have  been  charged  to  operating 
expenses  as  being  replacement  of  horse  railroad  plant  and  prop- 
erty discarded,  the  following  items  previously  in  fixed  capital 
June  30, 1900: 

Cars    $191,330.00 

Miscellaneous    equipment    consisting    of    horses,    harness,    and     - 

wagons   , . .     208,970.90 

Shop  tools  and  machinery 27,96.1.07 

Track  and  roadway,  6.29  miles  at  $29,400  a  mile > 184,926.00 

Buildings  (including  tracks)    , 97,234.00 

.  $710,424.08 
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•—leaving  $1,347,885.75  representing  the  sum  of  expenditures  for 
capital  purposes  since  1900  in  the  electrificfttion  and  improyement 
of  the  properties  of  the  Dry  Dock  company. 

VI.  In  addition  to  the  foregoing  claims  the  Third  Avenue 
Railway  Company,  by  payment  of  the  sum  of  $88,080.16,  has  ac- 
quired All  claims  against  the  Dry  Dock  company  except  certain 
small  unpaid  claims  to  the  amoimt  of  $533.50.  The  claims  so  ac- 
quired are  tort  claims,  supply  claims,  and  claims  against  the  com- 
pany for  paving,  which  the  Dry  Dock  company  was  under  obli- 
gation to  do,  all  of  the  same  being  sun^ivala  of  operating  obli- 
gations, and  not  capital  charges. 

VIL  On  December  31,  1912,  by  a  judgment  in  an  action  by 
the  People  against  the  Dry  Dock  company,  portions  of  the  fran- 
chise of  that  company  were  forfeited,  viz:- 

(1)  Under  the  franchiae  of  1860: 

as  to  track  constructed 2.27  miles 

as  to  track  not  constructed 3.18      " 

(2)  Under  the  franchise  of  1866: 

as  to  track  constructed 74     " 

6.19     « 

As  of  August  1,  1915,  cost  to  reproduce  new  the  physical  prop- 
erties of  the  Dry  Dock  company  was  $3,279,870,  the  present  value 
was  $2,383,069,  and  the  accrued  depreciation  was  $896,801. 

The  net  corporate  income  or  loss  obtained  after  deducting  oper- 
ating expenses  and  taxes  and  the  deductions  for  interest,  rents, 
and  depreciation  accruing  in  each  year  from  1910  to  1915,  in- 
clusive, are  as  follows : 

YEARS  ENDED  JUNE  30. 

Net  corporate  income  or  loss. 

(Loss  represented  by  capital  D) 

1910    $37,491.00 

1911    D       8.224.m) 

1912   D     74,617.95 

1913    21,978.08 

1914   D     67,270.03 

1916   D     68,850.94 

Stated  in  another  way,  the  surplus  from  the  operation  of  the 

company's  propei-ties  over  and  above  operating  expenses,  taxes, 

rent,  etc.,  being  the  amount  available  for  the  payment  of  interest 

upon  its  obligations,  was  for  the  years  stated  as  follows : 
P.U.IL1016D. 
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YEARS  EXDED  JUXE  30. 

1010 $84,991.09 

1911    39,275.10 

1012    D     17,414.64 

1913 87,040.68 

1914    6,124.83 

1915    4,849.06 

The  interest  on  the  first  mortgage  $950,000  of  bonds  ontstand- 
ing  amounts  to  $47,500,  in  each  year. 

Summary  of  the  Facts  and  the  Nature  and  Purpose  of  the 
Present  Application. 

The  Dry  Dock  company  is  insolvent,  and  in  the  hands  of  a  re- 
ceiver, and  has  been  so  for  eight  years.  The  earnings  of  its  prop- 
erties, after  operating  expenses,  rentals,  and  provision  for  dnntial 
depreciation  are  taken  out,  are  less  than  the  interest  on  its  present 
$950,000  of  first-mortgage  bonds.  More  than  6  miles  of  its  fran- 
chise and  over  4  miles  of  constructed  track  has  been  forf ieited.  Its 
property  other  than  franchises,  that  is  to  say,  its  physical  plant 
-and  property  if  reproduced  new  would  be  worth  $3,280,000 ;  by 
reason  of  $900,000  accrued  depreciation  it  is  worth  now  $2,380,- 
000.  The  company  has  no  cash  or  reserve  funds  of  any  kind  to 
make  up  this  depreciation  chargeable  to  past  income. 

Against  its  franchises  chiefly  it  has  issued  its  capital  stock  to 
the  amount  of  $1,200,000. 

Against  its  physical  property  of  the  present  value  of  $2,380,- 
000,  there  is  first  to  be  charged  it^  first  mortgage  of  $950,000, 
after  deducting  which  there  is  left  of  its  physical  properties 
$1,430,000,  against  which  there  stand  liabilities  which  are  the 
subject  of  this  application,  some  of  which  were  incurred  partly 
for  capital  and  partly  for  operating  purposes,  and  some  for  operat- 
ing purposes  exclusively. 

They  are  as  follows : 

-(l)  Partly  for'  capital  send  partly  for  operating' 
purposes: 

(a)  Certificates  of  indebtedness  owing  to  the  hold- 
ers thdreof,  of  which  amount  we  have  fiecm 
that  not  more  than  $481,000  can  be  allowed 
as  a  capital  expenditure $1,100,000.00 

(h)   Receivers'  certifit^ates  owing  to  Third  Avenue 

Railway  Company  . .  ^ $480,000  . 
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(c)   Third  Avenue  note  allowed  by  the  special  mat- 
ter in  the  Federal  court  and  owing  to  Tliird 

Avenue  Railway  Company 1,500,000 

$1,980,000.00 

—of  which  amount  it  has  been  shown  $1,347,- 
385  represents  capital  expenditures  and 
the  balance  $032,615  replacements,  an 
operating  or  income  charge,  making  a  total 
representing  capital  expenditures  of  $1,- 
828,385. 
(2)   Exclusively  operating  purposes  as  follows: 

(a)  Interest  on  certificates  of  indebtedness  from  August,  1007, 

to  December  31,  1915,  owing  to  the  certificate  holders  . .       462,816.67 

(b)  Interest  on  Third  Avenue  note  as  allowed  by  the  master 

from  its  allowance  of  $1,500,000  on  July  8, 1913 163^7.00 

(c)  Paving  claims,  tort  and  supply  claims  against  the  Dry 

Dock  company  acquired  by  Third  Avenue  Railway  Com- 

¥any  at  the  amount  paid  for  the  same  and  owing  to 
bird  Avenue  Railway  Company  88,086.16 

Total    $3,794,129^ 

Of  these,  as  I  have  said,  not  more  than  $1^828,385  ever  repre- 
sented capital  expenditures. 

All  these  claims  are  owing  to  the  Third  Avenue  Railway  Com- 
pany, except  the  certificates  of  indebtedness  and  the  interest  there- 
on. It  is  proposed  now  to  cancel  all  these  claims,  and  give  to  the 
Third  Avenue  Railway  Company  for  its  claims : 

Series  B  honds  to^the  amount  of $520,000 

"       C       "        "     "         "         •'    1,140,000 

— ^and  to  give  to  the  certificate  holders  for  the  certificates  of  in- 
debtedness, etc. 

Series  C  bonds  to  the  amount  of 1,100,000 

$2,760,000 

The  series  B  bonds  are  to  bear  interest  from  date  of  issue  at  4 
per  cent  per  annum,  and  to  be  a  prior  lien,  and  be  preferred  both 
as  to  principal  and  interest  over  the  series  C  bonds.  The  series  C 
bonds  until  July,  1925,  are  to  bear  interest  at  4  per  cent  only  if 
earned,  thereafter  at  the  fixed  rate. 

The  present  application  requests  the  Commission  to  consent  to 
the  issue  of  these  bonds  for  these  purposes. 

If  the  Dry  Dock  company  were  an  ordinary  mercantile  or  busi- 
ness organization,  a  composition  of  its  debts  by  which  the  amount 
was  so  reduced  and  the  maturity  deferred  for  a  period  of  fifty 
years,  and  in  pursuance  of  which  the  receiver  was  to  be  discharged 
and  the  company  reinvested  with  its  property,  mi^t  be  a  good 
business  move.  In  any  case  the  state  would  have  no  interest  or 
hand  in  the  matter.  The  mere  existence  of  the  overdue  debts, 
creditors  all  consenting,  would  be  enou^  to  justify  the  issue  of 

P.U.R.1916D. 
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new  obligations.  In  the  case^  however,  of  railroad  oorporations, 
the  state  has  intervened  in  the  interest  of  the  investing  public,  and 
has  decreed  that  the  rights  of  the  company  and  the  duties  of  the 
Commission  shall  be  its  follows : 

'^A  common  carrier,  railroad  corporation  or  street  railroad 
corporation  organized  or  existing,  or  hereafter  incorporated,  un- 
der or  by  virtue  of  the  laws  of  the  state  of  New  York,  may  issue 
stocks,  bonds,  notes  or  other  evidence  of  indd>tednefls  payable  at 
periods  of  more  than  twelve  months  after  the  date  thereof,  when 
necessary  for  the  acquisition  of  property,  the  construction,  com- 
pletion, extension  or  improvement  of  its  facilities,  or  for  the  im- 
provement or  maintenance  of  its  service  or  for  the  discharge  or 
lawful  refunding  of  its  obligations  or  for  the  reimbursement  of 
moneys  actually  expended  from  income  .  .  .  within  five  years 
next  prior  to  the  filing  of  an  application  with  the  proper  Com* 
mission  for  the  required  authorization,  for  any  of  the  aforesaid 
purposes  except  maintenance  of  service  and  except  replacements 
.  •  .  provided  and  not  otherwise  that  there  shall  have  been  se- 
cured from  the  proper  Conmiission  an  order  authorizing  such 
issue,  and  the  amount  thereof  and  stating  the  purposes  to 
which  the  issue  or  proceeds  thereof  are  to  be  applied,  and 
that,  in  the  opinion  of  the  Commission,  the  money,  property 
or  labor  to  be  procured  or  paid  for  by  the  issue  of  such  stock, 
bonds,  notes  or  other  evidence  of  indebtedness  is  or  has  been 
reasonably  required  for  the  purposes  specified  in  the  order,  and 
that  except  as  otherwise  permitted  in  the  order  in  the  case  of 
bonds,  notes,  and  other  evidence  of  indebtedness,  such  purposes 
are  not,  in  whole  or  in  part,  reasonably  chargeable  to  operating 
expenses  or  to  income.  •  •  ."  (Public  Service  Law,  §  66 
[Consol  Laws,  chap.  48,  amended  by  Laws  1910,  chap.  480]). 

This  is  not  a  grant  of  power  to  railroad  corporations  to  issue 
stocks  or  bonds.  It  is  a  limitation  as  to  railroad  corporations 
upon  powers  elsewhere  given  to  all  corporations.  Stock  and  bonds 
which  have  more  than  one  year  to  run  cannot,  in  the  case  of  rail- 
road corporations,  be  issued  \mless  the  Commission,  in  authorizing 
the  issue,  shall  state  in  its  order: 

(1)  The  purposes  to  which  the  issue  or  proceeds  thereof  are  to 
be  applied ;  and 

(2)  That,  in  the  opinion  of  the  Commission,  the  money,  prop 
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erty,  or  labor  to  be  procured  or  paid  for  by  the  issue  of  such  .  .  . 
bonds  is  or  has  been  reasonably  required  for  the  purposes  sped* 
fied  in  the  order;  and 

(3)  That,  except  as  otherwise. permitted  in  the  order  in  the 
case  of  bonds,  .  .  •  such  purposes  are  not,  in  whole  or  in  part, 
I'easonably  chargeable  to  operating  expenses  or  to  income. 

The  construction  which  this  statute  should  bear  in  a  refunding 
case  has  been  stated  by  the  court  in  the  words  above  quoted  (167 
App.  Div.  308-310,  163  N.  Y.  Supp.  344)  as  follows: 

^^While,  therefore,  the  Conunission  was  wrong  in  applying 
the  test  of  the  actual  value  of  the  company's  property  and  its  earn- 
ing capacity  as  a  criterion  for  its  approval  of  the  issue  of  these 
new  securities,  it  was  right  in  refusing  to  approve  their  issue  until 
the  relators  had  proven  that  the  securities  sought  to  be  refunded 
represented  actual  investments  for  the  company's  capital  account 
.  .  .  There  is  no  presumption  that  any  of  the  obligations  repre- 
sent such  investments.  In  the  absence  of  such  proof  or  presump- 
tion the  commissioners  were  justified  in  denying  the  application, 
Xor  did  the  relators  bring  themselves  within  the  exception  clause, 
nor  present  any  facts  requiring  the  Commission  to  exercise  its  dis- 
cretion thereunder. 

"I,  therefore,  reach  the  conclusion  that  in  a  refunding  case  the 
inquiry  of  the  Commission  is  properly  directed  to  the  following 
considerations,  the  evidence  requisite  to  reaching  a  determination 
whereupon  should  be  furnished  by  the  petitioner:  (1)  Whether 
the  proposed  issue  is  reasonably  required  for  the  refunding  pur- 
pose; (2)  whether  the  expenditure  to  be  refunded  is  a  capital  as 
distinct  from  an  operating  or  income  charge;  (3)  if  the  expendi- 
ture to  be  refunded  is  an  operating  or  income  charge,  whether 
such  refunding  should  nevertheless  be  permitted  under  the  excep- 
tion clause  of  the  statute  which  reads,  'Except  a»  otherwise  per- 
mitted in  the  order  in  the  case  of  bonds.' '' 

Since  tlie  reasonable  necessity  for  such  an  issue  as  is  applied 
for  here  depends  to  a  gi-eat  extent  upon  the  answers  to  questions 
(2)  and  (3)  propounded  by  the  court,  we  can  profitably  turn  to 
those  questions  in  their  order. 

'  We  have  already  examined  the  facts  in  their  bearing  upon  ques- 
tion (2),  "Whether  the  expenditures  to  be  refunded  are  capital  as 

distinct  from  operating  or  income  charges,"  or,  as  the  court  also 
P.U.R.1016D. 
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expresses  it>  ''wketlieir  tbd  seeurities  to  be  rieiunded  i^reeen^d 
actual  investment  for  the  company's  capital  account."  We  have 
ascertained  in  that  examination  that  the  following  secmities  rep- 
resented such  investments. 

Certificates  of  indebtedness  not  more  than $481,000 

Third  Avenue  elaim  on  note  and  receiver's  certificates  to   the 

amount  of   1,347,385 

Total $1,828,385 

The  issues  applied  for  under  the  refunding  plan  are  as  follows : 

Hie  Third  Avenue  Company  is  to  be  given  priority  over  the  certifi- 

catfiH  of  indebtedness  to  the  extent  of  its  series  B  bondft  ....        520,000 

And  is  to  take  series  C  bonds  to  the  amount  of  1,140,000 

While  the  certificates  of  indebtedness  are  to  take  series  C  bonds  to 

the   amount   of    1,100,000 

$2,760,000 

It  seems,  therefore,  that  under  the  decision  of  the  appellate 
division  the  Commission  must  find  that  the  following  bonds  re- 
ferred to  in  the  application  are  not  chargeable  to  operating  ex- 
penses or  to  income,  viz: 

Series   B   bonds    $    520,000 

Series  C  bonds   1^08,385 

Total $1,828,385 

[7]  The  final  question  (3)  is  whether  the  discretion  of  the 
Commission  should  be  exercised  under  the  statute  to  allow  the  rest 
of  the  series  C  bonds  amounting  to  $931,615  for  the  refunding  of 
these  debts,  even  though  the  Commission  cannot  certify  that  the 
amount  is  not  chargeable  to  operating  expenses  or  to  income.  The 
applicants  contend  that,  on  the  facts  presented,  the  Commission 
should  exercise  its  discretion  and  allow  this  issue. 

There  are  reasons  which  appeal  to  the  discretion  of  the  Commis- 
sion as  to  the  issue  of  series  C  bonds,  both  as  to  so  much  thereof  as 
goes  to  the  holders  of  the  certificates  of  indebtedness  and  to  the 
Third  Avenue  Railway  Company.  The  certificates  were  issued 
manv  years  ago.  They  have  been  bought  in  good  faith,  and  are 
widely  held,  and  the  interest  thereon  was  paid  for  twenty-tjbree 
years.  The  expenditures  by  the  Third  Avenue  company  and  its 
i-eceiver  upon  the  electrification  of  the  properties  were  necessary, 
and  were  made  in  part  under  circumstances  of  emergency  which 
invite  special  con^iideration.     The  fiailure  of  the  company  in  it«| 

P.U.R.1916D. 
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early  proeperons  years  to  put  aside  funds  from  its  revenues  to  pro- 
vide for  necessary  changes  in  its  property  was  not  an  isolated  case, 
and  the  failure  in  more  recent  years  to  take  care  from  income  of 
the  replacements  and  depreciation  may  have  been  due  to  a  want  of 
earnings  with  which  to  do  it. 

All  of  these  circumstances  appeal  most  strongly  to  our  sympa- 
thies, and  urge  us  to  grant  the  petitioners  relief.  But  our  feelings 
must  not  be  the  basis  of  our  actions.  Sympathy  for  those  who 
have  been  misguided  and  wronged  in  the  past  is  too  apt  to  lead  us 
into  betraying  the  investors  of  the  future.  And  it  is  the  investors 
of  the  future  that  we  are  bound  to  protect.  It  is  our  duty  t5  see  to 
it  that  they  do  not  by  any  act  of  ours  fall  victims  to  a  perpetuation 
or  a  repetition  of  the  thoughtless  and  unprincipled  financial 
methods  which  have  brought  discredit  and  ruin  upon  so  many  of 
our  public  utilities. 

The  main  thing  to  be  considered  in  the  exercise  of  this  discre- 
tion is  whether  or  not  the  bonds  to  be  issued  for  operating  expendi- 
tures may  be  amortized  out  of  income.  Fifty-year  bonds  for  past 
operating  charges  ought  not  ordinarily  to  be  allowed,  and,  if  al- 
lowed, they  should  be  retired  out  of  the  revenues  of  the  company 
as  soon  as  may  be.  In  the  present  case  there  is  no  chance  that  the 
bonds  can  be  amortized  and  retired,  and  small  chance  that  any  in- 
terest can  be  earned  or  paid  on  the  series  C  bonds.  We  are  there- 
fore of  the  opinion  that,  notwithstanding  the  special  reasons  in 
this  case  which  appeal  most  strongly  to  our  sympathies,  we  should 
not  exercise  our  discretion  to  allow  this  issue  at  the  present  time. 

Under  the  decision  of  the  appellate  division,  therefore,  I  believe 
that  the  application  for  the  issuance  of  bonds  should  be  denied 
without  prejudice  to  a  new  application  for  an  issue  of  bonds  not  to 
exceed  $1,828,385,  in  such  series  and  for  such  purposes  as  the  ap- 
plicants may  specify,  and  which  the  mortgage  to  be  then  presented 
for  the  consent  of  the  Commission  may  provide  for. 

[8]  The  court's  decision,  although  it  affirmed  the  Commission's 

previous  decision  denying  the  company's  application,  held  that 

"the  Commission  was  wrong  in  applying  the  test  of  the  actual 

value  of  the  company's  property  and  its  earning  capacity  as  a 

criterion  for  its  approval  of  the  issue  of  these  new  securities." 

Counsel  for  the  Commission  argued,  with  commendable  zeal  and 

considerable  force,  that  inasmuch  as  the  Commission's  original  de- 
P.U.R.1016D. 
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eision  had  been  affirmed,  this  ruling  of  the  appellate  division  was 
obiter  dicta,  and  is  not  binding  upon  us.  Weight  is  given  to  this 
argument  by  the  fact  that  the  affirmance  of  our  previous  decision 
makes  it  impossible  for  us  to  appeal  from  this  ruling  to  the  court 
of  last  resort.  This  is  extremely  unfortunate,  since  the  question 
involved  is  of  the  utmost  importance  in  the  decision  of  future  ap- 
plications for  refunding  issues. 

One  of  the  broad  imderlying  purposes  of  the  Public  Service 
Commissions  law  was  to  insure  against  overoapitalizatioh,  and  it 
has  always  been  the  proud  boast  of  this  Commission  that  securities 
would  not  be  authorized  beyond  the  value  of  the  property  subject 
to  them,  or  under  such  circumstances  that  it  could  not  reasonably 
be  anticipated  that  the  interest  thereon  would  be  paid.  The  deci- 
sion of  the  appellate  division,  however^  held  that  in  the  case,  at 
least,  of  refunding  securities,  the  value  of  the  company's  property 
and  its  ability  to  pay  interest  upon  the  proposed  issues  could  not 
be  considered  by  the  Commission.  Under  that  decision,  therefore, 
the  purpose  of  the  Public  Service  Commissions  law  in  this  respect 
might  very  well  be  frustrated,  and  refunding  bonds  insufficiently 
secured  might  very  well  be  issued  with  the  approval  of  tbi^  Com- 
mission stamped  upon  them  to  hasten  them  into  the  hands  of  the 
unwary  investor. 

These  considerations  urged  me  to  accept  the  theory  propounded 
by  our  counsel,  in  the  hope  that  this  mo9t  important  question 
might  be  finally  decided  by  the  court  of  appeals,  but  a  thorough 
review  of  the  matter  and  of  the  terms  of  the  appellate  division's 
decision  brings  me  to  the  conclusion  that  we  are  bound  by  that  de- 
cision in  all  its  aspects.  The  court  did  not  decide  these  questions 
in  a  casual  manner,  but  discussed  them  most  fully,  and  laid  down 
rules  which  are  practically  mandatory  upon  this  Commission  in 
form  and  content.  I  have  therefore  followed  the  appellate  divi- 
sion's decision  in  my  examination  of  the  question  before  us,  and 
hopefully  await  an  amendment  of  the  law  or  a  change  of  judicial 
interpretation  which  will  cure  what  seems  to  me  to  be  a  serious 
defect. 

Note. — ^The  order  was  modified  on  May  25,  1916^  so  as  to  increase 
to  $2,030,000  the  amount  of  bonds  that  may  be  applied  for. 
P.U.R.1916D. 
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EE  LINCOLN  TELEPHONE  &  TELEGRAPH  COMPANY. 

[Application  No.  2558.] 

Apportionment '^  Telephones '^  Expense '^  Exchange   and   toll  opera' 
tion. 

1.  Telephone  operating  expenses  were  apportioned  between  toll  and 
exchange  fleryioe  by  charging  toll  with  operatdra*  wages  in  proportion 
to  the  time  spent- in  the  service,  and  with  20  per  cent  of  other  total 
expenses  not  directly  allocated  to  either  service. 

Depreciation -^  Telephones -^  Cffntral    office    equipment  ^^S    per    cent 
allotoance. 

2.  An  allowance  of  8  per  cent  of  the  value  of  central  office  telephone 
equipment  was  held  sufficieiit  for  maintenance  and  depreciation  in  esti- 
mating exchange  operating  expenses. 

Itetum  —  Telephones  —  Central  office  equipment  —  7  per  cent  allouf^ 
ance, 

3.  An  allowance  of  7  per  cent  of  the  value  of  central  office  tele- 
phone equipment  was  held  sufficient  for  interest,  in  estimating  exchange 
operating  expenses. 

lletuim  —  Telephones  —  Expense  —  Switching  —  Circuit  front  city  limit 

to  central  offtoe. 

i.  In  eatimating  the  operating  costs  of  a  telephone  exchange  in 

fixing  a  switching  rate,  an  allowance  of  $1  per  month  for  maintenance 

and  rental  of  each  circuit  from  city  limits  to  central  office  was  held 

reasonable. 
Bates  —  Telephone  —  Switching  service  —  Cost  —  Directory  advertise 

ing. 

5.  In  determining  th«  actual  cost  of  telephone  switching  service  for 
rate  making,  a  charge  against  patrons  for  directories  must  be  credited 
with  the  profits  of  directory  advertising. 

Apportionment  —  Telephones  —  Operating   expense  •—  Switching   serv* 
ice. 

6.  Telephone  exofasnge  operating  costs  were  apportioned  to  switch- 
ing  service  on  the  basis  of  the  ratio  of  switching  stations  to  total  sta- 
tions, except  charges  for  revenue  accounting  and  collecting,  which  were 
apportioned  on  the  bssis  of  the  ratio  of  switched  lines  to  subscribers' 
stations. 

Uates'^'^'elephoneS'^  Switching '^Operation    of    two    exchanges    as 
unit. 

7.  T>vo  telephone  exchanges  must  be  considered  as  a  unit  in  fixing 
a  switching  rate  for  patrons  connected  to  either  exchange  who  obtain 
service  to  both. 

Kates  —  Telephones  —  Switching  —  Quantity  of  service. 

8.  The  number  of  stations  to  which  a  telephone  subscriber  may  bs 
P.U.R.1916D 
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switched  should  be  considered,  as  well  as  the  cost  ol  operation,  in  fixing 
a  switching  rats. 

[January  24,  1916.] 

Application  of  the  Lincoln  Telephone  &  Telegraph  Com- 
pany for  authority  to  increase  its  farm-line  switching  rates  at 
Milford  and  Seward  from  '2o  to  50  cents  per  month;  granted. 

Appearances:  E.  E.  Mattison  for  applicant;  George  E.  Sal- 
ladin  for  protestants. 

Taylor,  Commissioner:  Applicant  operates  telephone  cxt 
changes  at  Seward  and  Milford,  the  former  serving  930  patrons 
and  the  latter  453.  Of  the  030  patrons  at  Seward  93  are  farmers 
owning  their  own  lines  and  securing  switching  service  from  ap- 
plicant. At  Milfocd  there  are  128  farm  subscribers  served  un- 
der the  same  circumstances.  There  is  a  free  exchange  of  service 
between  the  two  points  so  that  the  farm  lines  in  question  have 
access  to  1,3S3  telephones.  In  addition  the  switched  farm  lines 
have  connection  with  applicant's  exchange  at  Pleasant  Dale,  no 
extra  charge  being  assessed  for  this  service.  The  charge  for 
switching  service  is  25  cents  per  subscriber  per  month.  The 
application  is  to  increase  this  charge  to  50  cents  per  month. 

In  support  of  its  application  the  telephone  company  submits 
itemized  statements  jof  all  expense  incurred  in  the  operation  of 
the  exchanges  at  Seward  and  Milford.  From  these  statements 
a  summary  was  prepared  and  submitted  for  the  record,  calcu- 
lated to  show  the  actual  expenses  properly  chargeable  to  the 

switching  service^  this  summary  being  as  follows: 
P.U.B.1016D. 
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Bummary  of  Operating  Co9U  ChorffeabU  in  Whole  or  m  Part  f^r  Bwitehmg 
Service— SevMtrd  and  Milford  BoDokangf—For  the  Yoar  ^Ending  Oetobm- 
51,  1915. 


Operating  wa^es    

Traffic  supervision  

Service  inspection 

Central  office  sta.  k  ptg 

Revenue  acct.,  collecting  and  com- 
mercial supervision  at  84#  per 
station    

Rent  on  exchange  quarters   

Directory  expense 

Casualty  insurance 

Insurance  on  switch-board  and  cen- 
tral office  equipment 

Maintenance  of  central  office  equip 
ment   

Use  of  circuits  from  city  limits  to 
central  office  

Interest  and  depreciation  on  central 
office  equipment   

Thuces  on  central  office  equipment 

Fuel,  light,  janitor,  etc 

Power  furnished 


Totals 


Seward. 


Total 
Cost. 


I  Swch.  Co. 

I    Share. 


Milford. 


Total 
Cost. 


$3,860.85 

262.20 

22.57 

31.92 


1,877.65 
104.80 
223.20 
298.80 

23.S5 

226.12 

132.00 

1,350.90 

32.16 

329.69 

180.98 


$386.08  $1,227.59 

25.22|       109.88 

2.25  7.30 


3.19 

77.98 
10.48 
22.32 
29.88 

22.61 

182.00 
1 

135.09 

3.21 

32.95 

18.09 


2.92 


530.62 
42.75 
54.80 


I 


7.84 

61.74 

132.00 

125.32 

2.35 

62.39 

69.03 


$903.71! 


Swch.  Co. 
Share. 


$346.86 

31.04 

2.05 

.82 


107.52 
12.07 
16.36 


2.21 

14.59 

132.00 

35.41 

.66 

17.58 

19.50 

$737.62 


Total  direct  switching  expense $1,641.33 

Direct  cost  per  year  per  swch.  sub 7.42 

Direct  cost  per  month  per  swch.  sub .02 

[1]  Before  the  figures  as  shown  above  are  accepted  they 
should  be  subjected  to  some  readjustments  and  reductions,  par- 
ticularly with  reference  to  (1)  toll  expense,  (2)  allowance  for 
maintenance  and  depreciation,  and  (3)  directory  expense.  The 
expenses  submitted  are  not  separated  as  between  toll  and  ex- 
change operation.  Applicant  concedes  that  some  consideration 
should  be  given  this  matter,  but  made  no  attempt  at  a  separation 
for  this  case.  The  record  shows  that  of  the  thirteen  operators 
employed  at  Seward  the  full  time  of  one  is  occupied  in  handling 
toll  traffic.  This  operator  receives  $30  per  month,  which  amount 
is  included  in  the  figure  given  for  operating  wages.  The  toll 
operator's  salary  of  $360  should  therefore  be  deducted.  Appli- 
cant was  unable  to  state  as  to  what  portion  of  the  time  of  the 
operators  at  Milford  is  devoted  to  toll  operation,  as  the  same 
operators  handle  both  toll  and  exchange  tri^c.  It  is  fair  to 
assume,  however,  that  the  same  proportion  of  time  is  required  at 
Milford  as  at  Seward,  and  on  that  basis  $94.43  should  be  de- 
P.U.R.1016D. 
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ducted  from  the  amount  as  shown  by  the  company.  With  regard 
to  the  other  accounts  it  is  impossible  to  arrive  at  a  direct  division 
of  the  expenses.  Studies  made  by  the  Commission  in  former 
cases  indicate  that  from  20  per  cent  to  26  per  cent  of  the  expense 
of  an  exchange  should  be  charged  to  toll.  The  variation  is  caused 
both  by  the  amount  of  the  toll  traffic  originating  and  terminating 
at  the  exchange  and  by  the  amount  of  traffic  switched  through 
the  exchange  destined  to  points  beyond.  There  is  nothing  in 
this  record  to  indicate  that  either  Seward  or  Milford  is  a  heavy 
switching  station  for  toll.  It  is  the  opinion  of  the  Commission 
that  an  allowance  of  20  per  cent  would  be  reasonable  in  this 
case.  A  further  study  might  vary  the  percentage  a  few  points, 
but  we  do  not  believe  the  variation  would  be  great  enough  to 
materially  change  the  final  results. 

[2-4]  It  will  be  observed  that  the  statement  contains  one  item 
for  maintenance  and  one  for  interest  and  depreciation.  The 
item  covering  maintenance  is  the  actual  amount  expended  dur- 
ing the  year  for  that  purpose.  The  larger  item  for  interest  and 
depreciatiim  is  an  arbitrary  allowance  of  15  per  cent  on  the  book 
value  of  the  central  office  equipment, — 7  per  cent  for  the  one  and 
8  per  cent  for  the  other.  It  is  the  practice  of  this  Commission 
to  consider  maintenance  and  depreciation  as  one  accoujat,  and  to 
make  an  allowance  of  8  per  cent  or  9  per  cent  on  the  value  of  the 
property  for  the  two  purposes.  It  is  the  experience  of  the  Com- 
mission that  an  8  per  cent  allowance  for  maintenance  and  de- 
preciation is  sufficient  in  plants  of  this  kind,  particularly  on  that 
part  of  the  plant  known  as  central  office  equipment.  The  allow- 
ance of  7  per  cent  as  interest  is  considered  reasonable,  and  will 
be  approved  in  this  instance.  The  item  of  $132  for  use  of  cir- 
cuits from  central  office  to  city  limits  covers  the  cost  of  mainte- 
nance and  the  rental  of  the  lines,  and  is  made  up  on  a  basis  of  $1 
per  month  for  each  circuit  There  are  eleven  circuits  required 
at  each  exchange.    This  charge  does  not  appear  to  be  excessive. 

[5]  In  the  charge  for  directory  expense  no  allowance  is  made 
for  the  revenue  derived  from  the  sale  of  advertising  in  the  di- 
rectories. The  company  contends  that  the  purjpose  here  is  to 
ascertain  the  actual  cost  of  operating  the  exchange,  and  that  the 
revenues  are  not  to  be  considered  in  that  connection.  That  view 
of  the  matter,  however,  overlooka  the  fact  that  all  subscribers 
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furnished  with  a  directoty  contribute  in  a  measure  to  the  reve- 
nue which  the  directory  produces.  In  theory  at  least  the  price 
of  advertising  is  based  on  the  number  of  telephone  users  to  whom 
the  directory  is  distributed,  there  being  no  distinction  between 
subscribers  and  switched  patrons.  The  charge  made  to  switched 
patrons  is  presumed  to  cover  the  expense  of  furnishing  them  with 
directories.  That  being  true,  they  are  entitled  to  pay  only  the 
net  cost  of  the  directories  to  the  company,  and  have  as  much 
right  to  a  deduction  by  reason  of  advertising  revenue  as  the  com- 
pany's subscribers.  The  company  readily  concedes  that  the  ad- 
vertising receipts  are  properly  a  part  of  the  gross  earnings  of  the 
company,  and  so  includes  them  in  its  statement  of  revenue  and 
expenses  in  this  case.  It  would  be  proper,  according  to  the  com- 
pany, to  take  this  advertising  revenue  into  account  in  a  case  to 
determine  the  reasonableness  of  the  exchange  rates  as  a  whole  at 
Milford  and  Seward.  To  do  so,  however,  and  at  the  same  time 
deny  the  benefit  of  the  revenue  to  the  switched  subscriber,  is  to 
prodiice  a  discriminatory  condition  for  which  there  appears  to 
be  no  justific^ation.  In  the  present  case  the  combined  revenue 
from  the  directories  issued  for  both  Milford  and  Sew^ard  is  $294, 
whereas  the  total  cost  of  printing  the  directories  is  only  $147.55. 
For  the  reasons  assigned  the  Commission  is  of  the  opinion  that 
all  of  the  revenue  should  be  deducted  from  the  expense  shown 
by  the  company  in  its  statement. 

After  making  the  deductions  and  corrections  as  herein  sug- 
gested, the  statement  appears  aa  follows; 
P.U.R.1916D. 
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Operating  wages 

Traffic  supervision 

Service  inspection   

Central  office  sta.  and  ptg 

Revenue  acct.,  collecting  and  com- 
mercial supervision  at  84^  per  sta. 
(adjusted )    

Casualty  insurance   

Rent  on  exchange  quarters 

Insurance  on  switch-board  and  cen 
tral  office  equipment  

Interest  and  maintenance  and  depre- 
dation on  central  office  eauipment 

Use  of  circuits  from  city  limits  to 
central  office  

Taxes  on  central  office  equipment 

Fuel,  light,  janitor,  etc 

Power  furnished 

Directory  expense 

Totals  

Less  directory  revenue 


Net  cost 


Seward. 


Total 

Cost. 


I  Svreh.  Co. 
Share. 


$3,500.85 

201.76' 

18.06 

25.53| 


l,502.04i 

178.56, 

239.04' 

I 

19.08i 

I 
1,350.00. 

132.00 

25.73 

263.681 

U4.791 

104.80 


$350.08 

20.17 

1.80 

2.65 


60.08 

17.85 
23.90 

1.90 

135.90 

132.00 

2.57 

26.36 

14.48 

10.48 


Milford. 


$800.12 
22.60 


$777.52 


Total 
Cost. 


$1,133.16 

87.91 

5.84 

2.34 


424.50 

43.84 


6.28 
125.25 

13&00 

1.88 
49.92 
55.23 
42.75 


Swch.  Co. 
Share. 

$317.28 

24.62 

1.63 

.65 


84.90 
12.27 


1.76 

85.07 

182.00 

.53 

13.97 

15.46 

12.07 


$652.20 
19.04 


$633.16 


Total  direct  switching  expense  $1,410.68 

Direct  cost  per  year  per  swch.  sub 6.38 

Direct  cost  per  month  per  swch.  sub .53 


[6]  In  explanation  of  the  apportionment  of  the  expenses  to 
the  switched  subscribers,  it  should  be  said  that,  with  but  two  or 
three  exceptions,  the  apportionment  is  made  on  the  subscribers' 
station  basis.  There  being  93  switched  stations  out  of  a  total 
of  930  stations  on  the  Seward  exchange,  an  even  10  per  cent  of 
the  expenses  for  that  exchange  were  charged  against  the  switched 
patrons.  At  Milford  there  are  128  switched  patrons  out  of  a 
total  of  453,  or  approximately  28  per  cesit  Except  where  it  is 
possible  to  directly  allocate  the  expense  to  the  switched  patrons, 
as  in  the  case  of  the  use  of  the  circuits  from  the  central  office  to 
the  city  limits,  the  division  on  the  basis  of  the  subscribers'  sta- 
tions appears  to  be  about  as  fair  as  any  method  that  can  be 
selected.  In  this  case  applicant  has  apportioned  the  charges  for 
revenue  accounting  and  collecting  on  the  basis  of  the  ratio  of 
switched  lines  to  the  company''s  subscribers'  stations.  There  is 
substantial  reason  for  this  plan,  but  in  this  case  either  method 
would  not  vary  the  final  result'  to*  any  extent. 

[7]  It  will  be  observed  that,  even  after  making  the  deductions 
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and  corrections  we  find  to  be  necessary,  the  cost  per  subscriber's 
station  is  53  cents.  The  cost  on  the  Milf ord  exchange  is  onlj  41 
cents  per  subscriber's  station,  while  at  Seward  it  is  approximate- 
ly 70  cejats.  In  view  of  the  fact,  however,  that  the  switched 
subscribers  get  service  to  both  exchanges,  it  is  necessary  to  con- 
sider the  two  systems  as  a  unit.  While  this  applies  to  most  of 
the  farmers  switched,  it  is  particularly  true  of  those  patrons 
living  between  Seward  and  Milford,  some  of  whom  are  con- 
nected direct  with  one  exchange  and  some  with  the  other,  but  a 
large  number  of  whom  reside  in  the  same  neighborhood  and  thus 
find  it  necessary  to  make  use  of  both  exchanges  in  communicating 
with  each  other. 

[8]  It  is  quite  apparent  that,  on  the  showing  as  to  cost  of 
operation,  applicant  is  entitled  to  the  rate  asked  for.  The  serv- 
ice to  three  exchanges  has  an  added  value  that  should  be  taken 
into  consideration,  also.  When  the  original  rate  of  25  cents  was 
established,  there  were  competing  exchanges  at  both  Milford 
and  Seward,  and  the  switched  patrons  were  connected  only  with 
the  exchanges  of  the  ITebraska  Telephone  Company.  Since  that 
time  there  has  been  a  consolidation  of  the  systems  in  both  towns, 
and  the  farmers  now  have  access  to  more  than  double  the  number 
of  telephone  users  than  they  had  originally.  The  quantity  and 
character  of  service  secured  from  the  company  performing  the 
switching  service  is  a  factor  in  arriving  at  an  equitable  charge, 
and  in  this  instance  it  is  more  than  usually  important.  The 
switched  patrons  are  getting  a  service  over  an  extended  zone  for 
which  they  should  pay  more  than  if  the  service  was  limited  to 
one  exchange  and  a  few  hundred  subflcriber& . 

ORDER. 

It  is  therefore  ordered  that  the  Lincoln  Telephone  &  Tele- 
graph Company  be,  and  the  same  hereby  is,  authorized  to  charge 
and  collect  a  rate  of  50  cents  per  month  payable  quarterly  in 
advance,  for  switching  patrons  on  farm  lines  other  than  those 
owned  by  the  company,  connected  with  its  exchanges  at  Seward 
and  Milford.  It  is  a  condition  of  this  order  that  there  shall  be 
a  minimum  of  six  subscribers  to  a  line.  The  farmers  are  to  own 
and  maintain  their  own  lines  and  instrumentSy  the  said  Lincoln 
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Telephone  &  Telegraph  Company  to  meet  Ae  farm  lines  at  ti» 
city  limits  in  each  instance  and  carry  them  to  the  exchange. 

Nebraska  State  Bailway  Commission,  by  Henry  T.  Clarke, 
Jr.,  Chairman. 

Note. — In  Ee  Lincoln  Tdeph.  &  Teleg.  Co.  Application  No. 
2596,  April  19,  1916,  the  farm-line  switching  rate  at  the  Syracuse 
exchange  was  increased  from  SO  eents  to  40  cents  per  month,  upon 
consideration  of  the  cost  of  the  service,  and  the  methods  of  ascer- 
taining the  same  used  in  Bb  Lincoln  Teleph.  &  Teleo.  Co.  ante, 
572.  It  was  further  held  that  switching  should  not  bear  any  of  the 
exchange  cost  of  casualty  insurance,  ior  the  reasons  that  the  charge 
therefor  did  not  represent  an  aetnal  espenditorei  and  that  lo$0eg 
would  be  confined  to  aerial  workmen  rather  than  to  the  switching 
operators. 


OREGON  PtTBLIC  SEOIVICE  COMMISdIOlfr. 

BE  HOME  TELEPHONE  &  TELEGBAPH  COMPANY. 
lOrder  No.  89;  U-P  16^.] 

Payment  —  EnforcemetU  —  Penalty  for  failure  to  pay  promptly. 

1.  The  imposition  of  a  cash  penalty  for  failing  to  make  prompt 
payment  of  telephone  service  billed  in  advance,  except  long-distance 
service,  will  not  be  permitted  Where  fheris  is  no  showing  that  denial  or 
temporary  disconnection  of.  service  to  delinqueni^  is  not  effective. 

Bates '^  Telephones  ^  Farm.'line  svntchinff-' Bight   to   rem,unerative. 
rate. 

2.  A  telephone  company  giving  general  service  is  entitled  to  have 
farm^ine  switching  rates  sufficiently  high  to  bear  the  proportion  of  the 
expense  of  the  service^  in  so  far  as  may  be  possible  by  rates  not  unrea- 
sonable nor  discriminatory,  since  farm-line  service,  although  a  by- 
product, is  nev^theless  a  necessary  part  of  telephone  operationB. 

Bates '^Telephitnes'^ Toll  charge^  When  twt  permitted. 

3.  A  toll  charge  will  not  be  permitted  for  local  service  switching 
between  two  exchanges  6  miles  apart,  where  the  charge  will  make  the 
exchanges  separate  units  with  respectively  136  and  1,894  substations 
having  the  same  r4te,  which  rate  will  be  discriminatory  if  continued, 
and  if  adjusted  will  cause  a  loss  of  necessary  revenue  that  will  not  be 
offset  by  the  toll. 

Bates  *  Portable  telephones  *  Hxtra  charge  for. 

4.  An  additional  charge  for  portable  telephones  will  not  be  per- 
mitted where  rata  luave  been  fixed  by  the  Commission  upon  considerap 
tion  of  the  subscribers'  right  to  elect  between  the  wall  and  portable 
types. 

P.U.R.1916D. 


S80  ORJBQON  PUBLIC  6BRVI0E  CX>MMISS10N. 

Betum  —  Broperty  not  t^eeftU  — <  Inability  to  pay  interest  on  bonds. 

5.  The  fact  that  a  telephone  utility  is  unable  to  pay  the  full  inter- 
est on  bonds  does  not  indicate  that  rates  are  unreasotiably  low  where, 
because  of  a  consolidation  foUowiiig  a  voluntary  oompetitive  war,  th€ 
utility  owns  a  large  amount  of  property  not  useful  in  the  public  serv- 
ice, and  the  useful  part  is  considerably  less  than  the  face  of  the  bonds 

[May  16,  1916.] 

Appijoation  of  the  Home  Tel^^one  &  Tdegraph  Company 
for  authority  to  impose  a  penalty  for  nonpayment  of  bills  within 
a  specified  time ;  to  increase  farmer-line  switching  rates ;  to  make 
a  toll  charge  between  points  enjoying  free  service;  to  make  an 
additi(»ial  charge  for  portable  type  telephones ;  to  make  a  reoon- 
nection  charge  for  nonpaymait  of  bills;  and' to  establish  a  non- 
subscriber  local  exchange  switching  rate.  Increase  in  farmer- 
line  switching  rate  authorized;  application  as  to  reconnectiwi 
charge  and  establishment  of  a  nonsubscriber  local  exchange 
switching  rate  discaissed  without  prejudice,  the  evidence  being 
insufficient  to  justify  a  finding;  and  application  denied  in  all 
other  respects. 

Appearances:  Gus  Newbury  for  applicant;  Charles  Prim, 
D.  W.  Bagshaw,  H.  B^.  Hanna,  and  E.  E.  Kelly  in  opposition. 

By  the  Commission:  The  applicant  company,  an  Oregon 
corporation,  is  a  public  utility  which  owns  and  operates  a  tele- 
phone system  serving  the  cities  of  Medford,  Jacksonville,  Eogue 
River,  and  Gold  Hill  and  their  environs. 

On  July  15,  1913,  it  filed  formal  applications  with  this  Com- 
mission, asking  for  an  increase  in  its  rates,  and  under  those  ap- 
plications a  thorough  investigation  as  to  the  affairs  of  this  appli- 
cant, including  an  inventory  and  appraisal  of  its  property,  was 
made.  An,  order  fixing  reasonable  rates,  and  practices  under 
such  proceeding  was  entered  by  the  Commission  June  3,  1914. 
(See  1914:  Annual  Report,  page  160.) 

The  former  investigation  conducted  by  the  Commission  oc- 
curred at  the  end  of  a  period  of  active  competition  between  two 
operating  companies.  Cut-throat  methods  of  rate  making  had 
prevailed,  and  after  a  period  of  chaotic  and  unprofitable  opera- 
tion an  agreement  for  the  consolidation  of  the  two  plants  re- 
sulted. '  The  conditions  which  prevailed  prior  to  and  at  the  time 
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of  ibe  fodrmer  heating  were  the  usual  conditions  attendant  upon 
such  situations. 

Based  upon  a  year's  operation  under  the  OommissieKi-'made 
rates,  the  utility  qow  seeks  a  revision  of  its  rate  schedule. 

The  rates  sought  to  be  increased^  together  with  the  proposed 
rates,  are  as  follows : 

iiedford:  Present.  Proposed. 

BusinesB    1  party   $3.00  per  mo.    $3.25  per  mo. 

2  party  2.25  2.^0 

Residenoe  1  parl^ 2.00  2.25 

2  party   1.75  2.00 

4  party   1.50  1.65 

Suburbaa  residence,  8  party 1.75  2.00 

Farmer  party-line  switching 7.20  per  yr.        8.40  per  yr. 

JaeksonnUle: 

Business    1  party   3.00  per  mo.      3.26  per  m^, 

2  party   2.25  2.50 

4  party..... 1J5  2.00 

Residence  1  party   2.00  2.25 

4  party    1.60  1.66 

Suburban  residence,  8  party 1.76  2.00 

Gold  E%U: 

'   Business    1  party 2.50  2.76 

4  party  1.76  2.00 

Residence  1  party  2.00  2.26 

4  party   1.50  1.66 

Suburban  residence,  IB  party 1.50  1.66 

Farmer  party-line  switching,  residence  . . .  3.00  per  yr.        6.00  per  yr. 

Farmer  party-line  switching,  business  ....  6.00  10.00 
Rogue  River: 

Business    1  party  2.50  per  mo.      2.75  pev  mo. 

4  party  1.76  2.00 

fiemdenee  1  party  2.00  2.26 

4  party 1.60  1.66 

Suburban  residence,  8  party 1.50  1.65 

Farmer  party-line  switching,  residenoe  . . .  3.00  per  yr.        6.00  per  yr. 

Farmer  party-line  switching,  business  ....  6.00  10.00 

Toll  Rate$ 

Each  Add. 
1  Hin.     Min. 
Between  Medford  and  JaeksonTille  Free      .10        .06 

Similarly,  increases  were  requested  covering  rates  for  private 
branch  ezehanges  and  extension  telephones ;  a  10-per  cent  penalty 
is  asked  for  nonpayment  of  toll  bills  within  a  specified  time,  and 
a  25-eent  additional  diarge  for  portable  type  telephones  is  sought. 
The  utility  also  desires  to  install  a  local  exchange  switching 
rate  of  5  cents  within,  and  10  cents  on  farmer  and  suburban 
lines  without,  the  limits  of  the  various  cities  which  it  serves, 
sudi  rates  to  apply  to  nonsubscribers  only;  and  to  impose  a  50- 
cent  reconnection  charge  when  sendee  is  diseonnected  for  non- 
payment of  bills. 
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An  offer  is  made  to  refund  the  amount  of  increase  on  the  ser* 
eral  classes  of  business  (including  private  branch  exchange), 
reaideoce,  extension  telephone,  and  suburban  residence  servioe  in 
the  different  eities  affected,  if  monthly  bills  are  paid  before  the 
10th  of  the  month  for  which  service  is  billed. 

The  petition,  therefore,  presents  six  propositions,  viz.: 

(1)  The  inaugeration  of  a  penalty  for  nonpayment  of  bills 
within  a  specified  time. 

(2)  An  increase  of  farmer-line  switching  rates. 

(3)  The  installation  of  a  toll  charge  between  points  heretofore 
enjoying  free  service. 

(4)  The  imposition  of  an  additional  charge  for  portable  type 
telephones. 

(6)  The  charging  of  a  reconnection  charge  when  service  ia 
disconnected  for  m)npayment  of  bills. 

(6)  The  establishment  of  a  nonsubscriber  local  exchange 
switching  rate. 

These  will  be  considered  in  the  order  named. 

[1]  The  applicant  represents  it  is  unable  to  make  prompt 
collection  of  its  bills,. and  contends  it  should  be  allowed  to  impose 
a  penalty  for  nonpayment  to  meet  this  condition. 

As  has  before  been  stated  by  this  Commission,  as  a  general 
rule  a  telephone  utility  is  peculiarly  advantageousi^y  situated  to 
control  collection  of  its  accounts  by  means  of  denial  or  temporary 
disconnection  of  service  to  delinquent  subscribers.  The  neces- 
sity for  protection  of  a  utility  in  the  collection,  with  the  least 
expense  and  delay,  of  its  just  charges,  is  fully  recognized  as  due 
both  to  it  and  to  the  honest  patron,  who  otherwise  would  be  called 
upon  to  make  good  the  dereliction  of  the  defaulting  customer. 

However,  the  servioe  upon  which  the  penalty  is  sought  to  be 
made  effective  by  this  utility  is,  with  the  exception  of  long-dis- 
tance service,  invariably  billed  in  advance.  Failure  to  make 
prompt  payment  of  bills  can  be  met  by  rules  and  regulations 
regarding  the  furnishing  of  service.  The  utility  already  has  in 
its  hands  an  efficient  method  of  enforcing  the  collection  of  its 
bills.  Until  such  time  as  the  utility  can  show  it  has  exhausted 
all  the  remedies  it  now  possesses,  this  Commission  will  not 
sanction  the  imposition  of  a  cash  penalty  for  failure  to  make 
prompt  payment  of  bills.     The  penalties  proposed  do  not  bear 
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appropriate  ratio  to  die  rates  on  which  thej  aie  applied,  and 
are  unjustly  discriminatory.  However,  since  the  Commisaion 
must  disallow  their  imposition,  no  further  discussion  of  this 
feature  is  necessary.  The  increase  in  rates  requested  by  the 
utility  which  would  operate  as  a  penalty  for  nonpayment  of  bills 
within  a  specified  time  is  found  to  be  unreasonable  and  unjust, 
and  the  petition  in  so  far  as  it  applies  to  this  feature  should  be 
denied. 

[2]  Certain  of  the  farmer-line  rates  prescribed  by  the  Com- 
mission for  switching  at  Medford,  Gold  Hill,  and  Bogue  River, 
it  is  contended,  are  unreasonably  low  for  the  service  rendered. 
We  are  inclined  to  the  opinion  such  contention  is  weU  founded. 
Investigation  discloses  that  a  considerable  traffic  ia  due  to  the 
subscribers  who  enjoy  those  rates.  While  farmer-line  service  is, 
and 'should  be,  a  by-product,  it  nevertheless  is  a  necessary  part 
of  telephone  operations,  and  in  the  opinion  of  the  Commission 
should  bear  its  proportion  of  the  expense  incident  thereto,  in  so 
far  as  may  be  possible  by  the  imposition  of  rates  in  and  of  them- 
selves reasonable,  and  which  are  not  unjustly  discriminatory. 
The  Commission  finds  that  just,  reasonable,  and. not  unjustly 
discriminatory  rates  for  farmer-line  switching  are  as  follows; 

Medfard: 

Farmer%pftrt7-lme  switching,  residence    $  8.40  per  yr. 

Gold  HUl: 

Farmer  itarty-line  twitching,  residence    6.00  per  yr. 

Farmer  party-line  switching,  business   10.00  per  yr. 

Rogue  River: 

Fanner  party-line  switching,  residence    6.00  per  yr. 

,  Farmer  party- line  switching,  business   10.00  per  yr. 

[3]  The  installation  of  the  toll  charge  between  Medford  and 
Jacksonville  now  presents  itself  for  consideration.  It  was  upon 
this  point  that  the  greater  portion  of  the  testimony  at  the  hear- 
ing was  introduced.  The  utility's  contention  is  that  its  earnings 
are  not  sufficient  to  carry  on  its  business  and  meet  its  interest 
payments,  and  that  the  imposition  of  a  reasonable  toll  charge,  as 
a  source  of  revenue,  is  justified.  In  opposition,  it  is  contended 
that  the  service  was  voluntarily  instituted  by  the  company,  and 
has  existed  for  a  long  period  of  time;  that  such  service  has  had 
an  influence  upon  investments  and  the  general  growth  and  up- 
building in  the  community,  and  that  the  exaction  of  a  toll  charge 
is  unreasonable* 
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Medf ord)  one  of  the  larger  cities  of  Jackson  county,  and  Jack* 
Bonville,  the  county  seat,  are  situated  approximately  6  miles 
apart  The  company  maintains  separate  exchanges  in  the  two 
cities.  These  exchanges  are  connected  by  trunk  lines,  and  it  is 
for  service  over  these  trunk  lines  the  toll  charge  is  sought.  In 
addition  the  company  maintains  a  toll  line  connecting  the  tv70 
cities  for  the  transmission  of  long-distance  calls.  The  local  ex- 
change rates,  in  so  far  as  a  common  service  exists,  are  the  same. 
The  company  has  1,894  subscriber  stations  in  Medford,  and  136 
subscriber  stations  in  Jacksonville,  both  of  which  numbers  in- 
clude farmer-line  stations.  To  install  a  toll  charge  between  Med- 
ford and  Jacksonville  for  local  service  switching  would  result  in 
the  segregation  of  these  exchanges  into  separate  units.  With 
1,894  substations  in  the  one,  and  only  136  substations  in  the 
other,  this  manifestly  would  result  in  unjust  discrimination  in 
rates  as  against  the  subscriber  at  Jacksonville,  if  the  present 
schedule  were  continued.  Moreover,  the  Commission,  in  pre* 
scribing  the  present  rates  for  these  two  cities,  gave  due  con- 
sideration to  the  free  service  between  them,  and  to  now  eliminate 
such  free  service  would  logically  call  for  a  readjustment  of  both 
the  Medford  and  Jacksonville  exchange  rates.  An  adjustment 
of  these  rates  to  a  just,  reasonable,  and  not  im justly  discrimina- 
tory basis  under  the  conditions  which  would  obtain  ^ith  the 
abolition  of  this  free  service,  would  result  in  a  diminution  in 
revenue  to  the  utility. 

Considerable  testimony  was  produced  by  residents  of  Jack- 
sonville to  the  effect  that  the  free  service  between  these  two 
exchanges  had  a  material  bearing  upon  their  use  for  telephone 
service,  and  that  should  a  toll  rate  be  installed  they  would  hare 
no  need  for  the  local  service  sufficient  to  justify  them  in  con- 
tinuing their  subscription  therefor.  Discontinuance  of  such 
local  service  by  subscribers  would  result  in  further  diminishing 
the  revenue  of  the  utility.  It  is  improbable  that  the  revenue 
derived  from  a  reasonable  toll  charge  between  these  exchanges 
would  offset  these  losses.  Thus  it  would  appear  that  the  installa- 
tion of  a  toll  charge  between  Medford  and  Jacksonville  would 
defeat  its  ovm  purpose.  In  view  of  such  a  condition,  and  from 
a  full  consideration  of  all  the  facts  in  the  premises,  the  Commis- 
sion finds  the  imposition  of  such  a  toll  charge  to  be  unjust  and 
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unreasonable,  and  that  the  petition  in  &o  far  aa  it  relates  thereto 
should  be  denied. 

[4]  The  installation  of  an  additional  (diarge  of  25  cents  per 
month  for  portable  type  telephones  in  the  following,  classes  of 
service  is  sought: 

Medford: 

Business  1  party. 
Jacksonville : 

Business  1  party. 
2  party. 

Residence  1  party. 
GoldHUl: 

Residence  4  party. 
Rogue  River: 

Residence  4  party. 

The  rates  as  established  by  tibe  Commission  in  the  former 
proceeding  for  the  above  services  were  predicated  upon  the  con- 
sideration that  the  subscriber  at  his  option  should  elect  the  type 
of  equipment,  either  wall  or  portable  type,  to  be  installed.  This 
point  has  again  been  considered  in  the  light  of  subsequent  de- 
velopments and  the  present  record,  and  nothing  has  been  found 
which  would  lead  the  Commission  to  alter  the  former  finding. 

The  utility  further  asks  for  the  installation  of  a  reconnection 
chaise  of  50  cents  in  event  subscribers  fail  to  make  payment  of 
their  monthly  bills  and  service  is  denied  them;  the  installation 
of  a  6-cent  charge  for  calls  within,  and  a  10-eent  charge  for  calls 
on  farmer  and  suburban  lines  without,  th.e  city  limits  of  the 
various  cities  served,  when  such  calls  are  made  by  nonsubscribers. 
The  evidence  being  insufficient  to  justify  a  finding  as  to  the  iha- 
sonableness  of  these  charges,  the  petition  in  this  respect,  the 
Commission  finds,  shpuld  be  dismissed  without  prejudice. 

[6]  Considerable  stress  is  laid  by  the  utility  on^  the  fact,  dis- 
closed by  the  record,  that  it  is  unable  to  meet  its  operating  ex- 
penses and  make  its  interest  payments.  The  record  shows  a 
majority  of  the  bondholders,  at  the  solicitation  of  the  utility,  has 
consented  to  a  temporary  reduction  of  the  interest  rate  from 
6  to  8  per  cent  per  annnm.  The  fact  the  utility  has  been  forced 
to  arrange  with  the  bondholders  for  a  reduction  in  the  interest 
rate  does  not  indicate  a  deficiency  in  return  upon  the  investment 
reasonably  required  in  serving  the  public.  In  the  former  pro- 
ceeding the  Commission  found  the  value/ of  this  company's  plant 
reasonably  used  and  useful  in  the  pubK<{»'8ervice  to  be  $121,791.j 
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As  is  customary,  such  amount  covered  a  property  reasonably  re 
quired  to  meet  ordinary  development  during  a  period  which  good 
engineering  practice  would  dictate  should  be  provided  for,  and 
was  not  confined  to  the  plant  actually  in  use  on  the  day  as  of 
which  the  finding  was  made.  The  Commission's  present  investi- 
gation discloses  nothing  which  would  indicate  it  erred  in  its 
judgment  as  to  such  development. 

Due  to  the  consolidation,  this  company  is  the  owner  of  a 
large  amount  of  plant  not  used  or  useful  in  the  public  service, 
and  it  is  not  surprising  that  the  revenue  from  the  useful  portion 
will  not  meet  the  interest  on  the  $200,000  bond  issue  based' upon 
the  entire  plant.  A  reduction  of  the  bond  issue  to  a  fair  pro- 
portion of  the  value  of  the  property  which  is  called  upon  to  earn 
the  required  interest  would  appear  to  be  the  remedy  for  restoring 
the  interest  rate  to  the  basis  contended  for  by  the  utility. 

This  utility  must  bear  in  mind  that  the  conditions  which  now 
obtain  are  largely  the  result  of  its  own  voluntary  action.  It 
entered  the  field  with  its  eyes  open,  and  carried  on  a  ruthless 
competitive  war.  Uncontrolled  by  regulation,  it  engaged  in  prac- 
tices which  could  end  in  but  one  way ;  and,  since  it  has  seen  fit 
to  bring  about  such  a  condition,  it  should  not  now  be  heard  to 
complain  if  it  becomes  necessary  for  it  to  carry  a  portion  of  the 
burden  thus  imposed  upon  itself  and  the  community  it  serves. 

After  calling  attention  in  the  former  order  to  the  fact  that  no 
schedule  of  reasonable  rates  which  this  Commission  mi^t  pre- 
sc^be  would  wholly  relieve  the  situation,  the  Commission  inti- 
mated that  further  relief  should  come  by  the  practice  of  economy 
in  operation.  It  is  evident  that  many  economies  have  been 
brought  about;  yet  it  would  appear  should  the  utility  desire  to 
further  alleviate  the  condition  about  which  it  now  complains, 
continued  action  should  be  taken  al<»ig  this  line.  For  instance, 
prudent  management  would  seem  to  dictate  that  the  Jacksonville 
exchange  be  placed  in  a  private  residence  and  operated  in  the 
manner  other  exchanges  of  like  character  are  operated  in  many 
communities  similarly  situated.  The  operating  expenses  of  this 
exchange  could  be  materially  reduced  by  such  an  arrangement 

Further  reductions  in  operating  expenses  could  be  accom- 
plished by  the  removal  of  quantities  of  duplicate  plant  property, 
(which  are  not  now  used  or  useful  in  the  service  of  the  public, 
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and  which  there  is  no  probability  will  bie  used  or  useful  in' such 
service  during  their  life,  or  such  period  f pr  development  in  the 
future  as  now  appears  to  be  reasonable. 

With  the  increase  of  rates  allowed  under  this  order,  and  with 
the  adoption  of  modern  economic  methods  of  administration,  this 
utility,  under  the  circuin^ances,  should  have  no  further  reason 
to  complain. 

Based  upon  the  foregoing  findings,  and  upon  all  the  testimony 
submitted  and  proofs  oifered. 

It  is  hereby  ordered,  considered,  and  determined  that  leave 
be  granted  the  Home  Telephone  &  Telegraph  Company  of  South- 
em  Oregon  to  increase  its  farmer  party-line  switching  rates  to 
eonform.to  the  farmer  paity-line  switching  rates  hereinbefore 
fouxid  to  be  just,  reasonable^  and  npt  unjustly  discriminatory. 

The  petition  in  so  far  aa  it  relates  to  the  installation  of  a 
reconnection  charge  of  50  .cents  in  event  subscribers  ;£ail  to  make 
payment  of  their  monthly  bills  and  service  is  deinied  them,  and 
the  installation  of  a  5-cent  charge  for  calls  within,  and  a  10-cent 
charge  for  calls  on  farmer  a^d  suburban  lines  without,  the  city 
limits  of  the  various  cities  served,  when  such  calls  are  made  by 
nonsubscriberS)  is  dismissed  without  prejudice*  .  In  all  other 
respects  the  petition  is  denied. 

This  order  shall  be  in  force  and  effect  from  and  after  Miay  31, 
1916,  prior  to  which  time  the  Home  Telephone  &  Telegraph 
Company  of  Southern  Oregon  shall  publish  and  file  with  the 
Commission,  in  the  manner  prescribed  by  law,  a  tariff,  or  a  sup- 
plement to  its  present  tariff,  setting  forth  the  ra,tes  hereinbefore 
found  to  be  just,  reasonable,  and  not  unjustly  discriminatory. 
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EE  PITTSBTORGH  SUBWAY  COMPANY  et  al. 

[No  147;  Municipal  Contract  Docket  No.  272.] 

Sfreee  raUuHM^fa^Vndergnmnd  ays^em '^  Jfeclaration  of  terms  and 
conditions  on  which  contract  will  he  approved. 

The  Pennsylvania  CommiBsion  will  not  declare  the  terms  and  condi- 
tions on  which  it  will  approve  a  prospective  contract  with  a  city  for 
the  constrnction  of  an  underground  railway  synten^  aa  provide  in  §  11 
F.U.R.1916D. 
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of  ftrtide  3  of  the  Public  Service  Company  law,  where  there  is  not  as 
yet  a  tentative  agreement  and  the  parties  are  not  in  accord,  and  where 
such  declaration  would  require  the  Commission  to  act  without  the  bene 
fit  of  information  that  the  eity  may  more  easily  and  properly  obtain. 

[January  17,  1916.] 

Application  for  a  declaration  by  the  Commission  of  the  terms 
and  conditions  on  which  it  will  approve  a  contract  between  the 
Pittsburgh  Subway  Company  and  the  city  of  Pittsburgh  for  the 
construction  of  an  underground  railway  system;  dismissed. 

Appearances:  Arthur  O.  Fording  for  the  Pittsburgh  Subway 
Company. 

Ainey,  Chairman :  The  petition  of  the  Pittsburgh  Subway 
Company  is  presented  under  authority  of  the  proviso  to  §  11  of 
article  3  of  the  Public  Service  Company  law,  and  asks  this  Com- 
mission for  a  declaration  of  the  terms  and  conditions  on  which 
it  will  approve,  if  at  all,  a  contract  or  agreement  between  said 
company  and  the  city  of  Pittsburgh,  for  the  construction  of  an 
underground  railway  system. 

The  city  of  Pittsburgh  and  the  Pittsburgh  Subway  Company 
are  not  in  accord  on  this  project.  No  agreement  has  been  reached 
either  actually  or  tentatively,  and  confessedly  Ae  purpose  of  this 
application  is  to  persuade  the  municipality  into  making  an  agree- 
ment with  the  petitioner. 

Such  an  uliusual  procedure  is  sought  to  be  justified  under  the 
proviso  above  referred  to,  which  reads:  "Upon  notice  to  the 
local  authorities  •  concerned,  any  public  service  company  may 
apply  to  the  Commission  before  the  consent  of  the  local  authori- 
ties has  been  obtained,  for  a  declaration  ...  of  the  terms 
and  conditions  upon  which  it  will  grant  its  approval  of  such  con- 
tract or  agreement,  if  at  all."     [Laws  1913,  p.  1395.] 

Xotice  of  this  application  and  of  the  time  and  place  of  the 
hearing  to  be  had  thereon,  together  with  copies  of  the  petition, 
were  duly  served  upon  the  mayor,  the  city  solicitor,  and  the 
council  of  the  city  of  Pittsburgh. 

At  the  hearing  two  members  of  the  city  council  appeared  and 
were  called  as  witnesses  for  the  petitioner,  but  they  distiiictly 
stated  that  they  were  not  attending  officially,  nor  were  they 
clothed  with  any  authority  to  speak  for  the.  city.  The  city  was 
not  otherwise  represented. 
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It  may  be  readily  admitted  that  .the  matter  of  underground 
railway  construction  as  a  probable  satisfactory  means  of  relieving 
the  congestion  is  of  supreme  importance  to  the  city  of  Pittsburgh. 
Any  plan  which  may  be  suggested  and  adequate  to  the  desired 
end  must  ^  of  necessity  be  of  mammoth  proportions,  and  involve 
the  expenditure  of  large  sums  of  money. 

That  the  city  may  not  be  burdened  with  an  ill-considered  un- 
dertaking imposing  heavy  financial  obligations  upon  its  citizens, 
it  is  entitled  to  have  the  benefit  of  the  most  careful  study  of  all 
features  of  the  problem  befove  committing  itself  or  being  com- 
mitted to  any  particular  plan  or  scheme. 

Among  preliminary  questions  which  ought  to  be  investigated 
and  determined  by  an  exhaustive,  technical  study,  are  those  of 
termini  and  route,  without  which  it  were  possible  that  the  ex- 
penditure would  be  made  in  vain,  the  eity  fail  to  secure  the 
desired  relief,  and  the  problem  of  rapid  transit  remain  unsolved. 
Then,  the  route  to  be  selected,  the  plans  to  be  adopted,  the  ex- 
penses of  operation,  and  the  probable  present  and  future  returns, 
cannot  be  separated,  and  u^ust  all  be  weighed  in  the  light  of  the 
investigations  to  be  made  by  technical  experts,  and  closely  con- 
nected therewith  are  the  questions  of  other  feasible  methods  of 
relieving  the  situation,  by  elevated  roads,  or  by  a  combination  of 
an  elevated  and  subway  system.  An  error  in  location  of  fonte  or 
termini,  or  in  the  general  plan  of  construction,  would  be  serious. 
Ifot  only  would  it  impose  the  burdens  of  its  own  inadequacy,  but 
it  might  for  years  retard  the  inauguration  of  an  adequate  system. 
We  cannot  afford  to  make  a  blunder  at  the  beginning. 

There  are  still  other  considerations  to  which  attention  might 
be  drawn,  such  as  municipal  ownership  or  control,  and  which 
yield  no  satisfactory  answer  save  as  made  upon  and  after  an 
investigation  commensurate  in  scope  with  the  requirements  of 
such  a  project. 

This  undertaking  when  realized  will  burden  for  many  years 
the  future  of  the  city  of  Pittsburgh,  and  the  responsibility  of 
seeing  that  the  project  is  financially  balanced  and  that  the  plans 
are  adequate  to  secure  the  desired  relief,  rests  very  properly  upon 
the  city  authorities,  and  we  are  not  disposed  in  this  proceeding 
to  interfere  wiih  or  assume  that  responsibility. 

Prom  the  statements  of  counsel  for  petitioner  and  from  the 
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testimony  of  witnesses  it  appears  that  the  matter  of  subway  con- 
struction as  a  means  of  relieving  traTel  congestion  has  been  the 
subject  of  c(Hisideration  and  concern  for  several  years.  It  has 
been  before  council  on  numerous  occasions,  and  once  an  ordinance 
covering  the  project  was  passed,  but  encountered  executive  dis- 
approval. 

Assuming  there  were  no  other  obstacle  in  the  way  of  the  peti- 
tion here  presented,  it  will  not  be  disputed  that  the  Public  Service 
Commission  would,  before  defining  terms  and  conditions,  be  in 
duty  bound  to  scan  this  application  with  as  much  care  and  par- 
ticularity as  though  it  were  sitting  in  judgment  upon  an  agree- 
ment consummated  between  a  mimicipality  and  a  public  service 
company  and  presented  to  the  Commiseion  for  approval. 

Here  we  are  asked  to  approve  a  project  when  the  city  haa  made 
no  such  comprehensive  investigation,  and  when  the  city's  mind 
has  not  fixed  upon  any  plan  or  person  to  accomplish  it 

For  this  Commission  to  approve  the  form  contract  submitted 
by  petitioner  would  mean  to  approve  a  mere  husk.  For  us  to 
attempt  to  supply  the  real  meat  would  be  to  act  without  suf- 
ficient evidence  and  without  the  consent  of  essential  parties. 

The  Commission  is  asked  to  make  a  declaration  of  the  terms 
and  conditions  upon  which  it  would  grant  its  approval  of  'Such 
contract  or  agreement,"  without  the  city  authorities  joining  in 
that  request;  without  their  submitting  themselves  to  the  Com- 
mission's jurisdiction  in  this  matter,  and  without  their  co-opera- 
tion with  the  petitioner  or  with  the  Commission  in  determining 
any  of  the  underlying  and  vital  questions. 

It  may  be  that  the  city  authorities  are  not  favorably  inclined 
toward  this  petitioner,  nor  satisfied  with  petitioner's  plans,  or 
with  the  general  features  of  the  contract  which  petitioner  pro- 
poses. 

It  were  vain,  therefore,  for  this  Commission  to  undertake  on 
its  own  motion  an  extensive  and  expensive  investigation  such  as 
would  be  here  required  in  order  to  act  intelligently^  nor  do  we 
think  the  provisions  of  the  act  heretofore  quoted  contemplated 
a  proceeding  such  as  is  here  before  us  upon  a  state  of  facts  dis- 
closed by  pleadings  and  evidence. 

It  is  evident  that  the  legblature  had  in  mind  a  case  where 
ithere  was  a  proposed  ^^ntract  or  agreement"  coneeraing  which 
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the  municipalitj  and  public  serrice  company  were  in  substantial 
accord.  To  relieve  them  of  the  THicertainty  as  to  whether  the 
Commission  would  approve  ^^such  contract  or  agi^ment,"  the 
Public  Service  Company  might,  in  advance  of  the  formal  pas- 
sage of  the  ordinance  covering  such  agreement,  apply  to  this 
Commission  to  ascertain  if  the  terms  were  acceptable,  and  what, 
if  any,  conditions  would  be  imposed. 

In  this  case  there  is  no  such  tentative  "contract  or  agreement." 
The  minds  of  the  city  and  subway  company  have  not  met,  and, 
so  far  as  the  evidence  discloses,  there  is  no  immediate  likelihood 
that  they  will. 

The  purpose  of  this  application  as  disclosed  at  the  hearing  is 
not  in  accord  with  the  underlying  thought  of  the  Public  Service 
Company  law.  Municipalities  are  not  by  this  law  deprived  of 
their  right  of  initiative,  nor  relieved  of  the  duty  and  responsi- 
bility flowixig  therefrom. 

The  wide  range  of  authority  which  this  law  gives  the  Commis- 
sion over  public  service  companies  deed  not  extend  so  broadly 
over  municipalities.  The  Commission's  jurisdiction  over  the  lat- 
ter is  limited.  The  proviso  relied  upon  by  petitioner  was  never 
intended  to  be  used  to  persuade  or  coerce  a  municipality  into 
making  a  contract  or  agrefement  which  it  did  not  desire,  nor 
which  it  was  not  presently  prepared  to  make. 

Lastly,  no  good  purpose  would  be  served  by  granting  petition- 
er's request.  It  would  be  a  reversal  of  orderly  procedure — it 
would  require  the  Commission  to  render  an  opinion  witho\it  the 
benefit  of  that  information  which. the  city  opuncil,  if  it  has  any 
purpose  with  respect  to  tixis  subway  project,  may  more  easily 
and  properly  obtain. 

Then,  having  rendered  its  opinion  defining  terms  and  condi- 
tions, it  would  have  no  binding  force.  The  city  council  might 
accept  or  reject  it,  and  so.  reverse  the  procedure  contemplated  by 
the  Public  Service  Company  law,  and  sit  in  review  of  tha^ict  and 
opinion  of  the  Commission. 

Under  these  circunustances  and  fpr  these  reasons  the  Public 

Service  Commission  must  decline  to  assume  the  burden  or  accept 

the  responsibility  whioh  so  plainly  rest  upon  the  city  authorities 
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of  Pittsburgh,  or  to  seek  to  deprive  the  latter  of  that  right  with 
which  they  are  properly  clothed. 

It  is  the  opinion  of  the  Commission  that  the  petition  should  be 
dismissed. 


PENNSYLVANIA  SUPERIOR  COURT, 

RE  HBLIEP  ELECTEIC  LIGHT,  HEAT,  &  POWER 
COMPANY. 

(—  Pa.  Super.  Ct.  — .) 

[No.  42.] 

Constitu$iandl  law  »^  Police  power -^  Regulation  of  utili$ieB. 

1.  The  state  had  power  to  enact  the  Pennsylvania  Public  Service 
act  regulating  public  utility  companies  and  restricting  competition, 
since  the  police  power  of  the  state  is  broad  enough  to  include  regula- 
tions fojr  the  comfort  and  convenience  of  the  public. 

Appeal  and  review  — >  Order  of  Commiasion.'^  Burden  on  appellant  to 
show  error, 

2.  On  an  appeal  from  an  order  of  the  Commission,  the  appellant  has 
the  burden  of  showing  that  the  Commission  acted  unreasonably,  or  with- 
out evidence,  or  contrary  to  the  manifest  weight  of  the  evidence. 

Monopoly  and  competition  —  Occupied  territory  «-  Electricity, 

3.  Refusal  of  a  certificate  of  convenience  to  a  corporation  having 
received,  prior  to  enactment  of  Public  Service  law,  a  charter  right  and 
municipal  franchise  to  furnish  electricity  in  territory  served  by  another 
company,  is  not  an  unreasonable  exercise  of  regulatory  control  of  public 
utilities,  where  the  existing  company  is  furnishing  satisfactory  service 
at  reasonable  rates. 

Constitutional  law  —  Refusal  of  certificate  of  convenience  to  corpora-^ 
Hon  chartered  to  furnish  electricity  *^  Due  process  •^  Impairment 
of  contract. 

4.  Refusal  of  a  certificate  of  convenience  to  a  corporation  having 
received,  prior  to  the  enactment  of  the  Public  Service  law,  a  charter 
right  and  municipal  franchise  to  furnish  electricity  in  territory  occu- 
pied by  another  company,  does  not  deprive  the  corporation  of  its  prop- 
erty without  due  process  of  law,  nor  impair  the  obligation  of  a  contract, 
—especially  where  the  state  retained  the  right  to  alter  corporate  char- 
ters. 

(HENIMDB60N,  J.,  difisents.) 

[March  1,  1916.] 

Appeal  from  an  order  of  the  OonmiiBsion  refusing  a  certificati 
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of  convenience  to  furnish  electricity  in  territory  aerved  by  an- 
other company;  affinned. 

Kepharty  J.,  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  an  order  of  the  Public  Service  Com- 
mission. 

The  appellant  received  letters  patent  on  June  26,  1912,  em- 
powering it  to  furnish  light,  heat,  and  power  within  the  borough 
of  Washington,  Pennsylvania.  No  tangible  property  or  estate 
was  acquired  by  this  company  under  its  charter  rights.  An  or- 
dinance permitting  it  to  occupy  the  streets  of  the  borough  of 
Washington  was  secured.  In  accordance  with  the  Public  Service 
Company  law,  this  company  made  application  to  the  Commission 
for  an  approval  of  the  ordinance  as  granted,  and  for  permission 
to  establish  its  work  pursuant  to  the  provisions  contained  in  its 
application  for  charter,  which  had  been  approved  by  the  gover- 
nor, but  not  recorded  in  the  county  where  the  business  was  to  be 
transacted  before  the  act  was  passed.  The  Public  Service  Com- 
mission, after  due  hearing,  withheld  approval  of  the  borough  or- 
dinance, and  denied  the  appellant  permission  to  occupy  tlie 
streets  of  the  borough  to  establish  its  business.  This,  in  sub- 
stance, is  the  strongest  statement  of  the  facts  in  appellant's  favor 
from  which  we  are  asked  to  solve  the  questions  involved  in  this 
appeal. 

Appellant  contends  that  the  certificate  of  public  convenience 
should  issue  to  it  as  a  matter  of  right;  that  no  power  lies  in  the 
legislature  to  enact  laws  providing  for  the  regulation  of  utility 
companies;  that  in  the  denial  of  such  certificate  it  has  been  de- 
prived of  its  property  without  due  process  of  law,  and  the  order 
is  an  impairment  of  the  obligation  of  a  contract. 

[1]  The  general  purposes  of  the  act  have  been  recognized  as 
being  within  the  grasp  of  legislative  control.  The  authority 
of  the  legislature  comes  from  its  inherent  right  to  exercise  cer- 
tain police  powers  as  an  inalienable  function  of  government. 
This  power,  while  most  generally  considered  as  being  applicable 
to  laws  affecting  health,  morals,  and  public  safety,  has,  by  ju- 
dicial decisions,  been  extended  to  embody  regulations  such  as 
expressed  in  the  Public  Service  act ;  it  has  been  held  to  include 
regulations  for  the  comfort  and  convenience  of  the  ptiblic,  the 
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oommon  good  as  involved  in  the  general  prosperity,  or  the  gen* 
eral  public  welfare.  Chicago,  B.  &  Q.  K  Oo.  v.  Illinois,  200 
TJ.  S.  561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Gas. 
1175;  Halter  v.  Nebraska,  205  U.  S.  34,  51  L.  ed.  696,  27  Sup. 
Ct.  Eep.  419,  10  Ann.  Cas.  525;  Otis  v.  Parker,  187  XT.  S.  606, 
47  L.  ed.  323,  23  Sup.  Ct.  Eep.  168. 

"Property  does  become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  consequence,  and  affect  the 
community  at  large.  When,  therefore,  one  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he,  in  effect,  grants 
to  the  public  an  interest  in  that  use,  and  must  submit  to  be  con- 
trolled by  the  public  for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created.  He  may  withdraw  his  grant  by  dis- 
continuing the  use,  but  so  long  as  he  maintains  the  use  he  must 
submit  to  the  control."  Munn  v.  Illinois,  94  U.  S.  113,  24  L 
ed.  77.  "While  the  police  power  has  been  most  frequently  exer- 
cised with  respect  to  matters  which  concern  the  public  health, 
safety,  or  morals,  we  have  frequently  held  that  corporations  en- 
gaged in  a  public  service  are  subject  to  legislative  control  so  far 
as  becomes  necessary  for  the  protection  of  the  public  interests." 
Louisville  &  N.  R.  Co.  v.  Kentucky,  161  TJ.  S.  677,  695,  40  L. 
ed.  849,  857,  16  Sup.  Ct.  Rep.  714 ;  Georgia  R.  &  Bkg.  Co.  v. 
Smith,  128  TJ.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct.  Rep.  47;  New 
York  &  N.  E.  R.  Co.  v.  Bristol,  151  TJ.  S.  556,  38  L.  ed.  269, 
14  Sup.  Ct.  Rep.  437 ;  Eichman  v.  Consolidated  Gas  Co.  186  N. 
T.  209,  78  X.  E.  871.  It  may  be  said  in  a  general  way  that  the 
police  power  extends  to  all  the  great  public  needs.  It  may  be 
put  forth  in  aid  of  what  is  sanctioned  by  usage  or  held  by  the 
prevailing  morality,  or  in  aid  of  health,  safety,  or  comfort,  or  by 
strong  and  preponderant  opinion  to  be  greatly  and  immediately 
necessary  to  public  welfare  or  the  regulation  of  commerce  of 
public  utilities.  Noble  State  Bank  v.  Haskell,  219  TJ.  S.  104,  55 
L.  ed.  112,  32  L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487. 

The  underlying  principle  is  that  business. of  certain  kind  holds 
such  a  peculiar  relation  to  the  public  interest  that  there  is  super- 
induced upon  it  the  right  of  public  regulaticm*  We  cannot  agree 
with  appellant's  contention  that  in  Pennsylvania  the  poUee  power 
is  to  be  exercised  on]y  when  no  injustioe  shall  be  done  to  the  in- 
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eorporators  as  provided  in  §  10  of  article  16.  This  dection  of 
the  Constitution  does  not  relate  to  the  general  power  inherent  in 
government  to  make  police  regulations,  nor  should  the  power  to 
make  such  regulations  be  thus  ciretunscribed  unless  it  was  clearly 
apparent  that  such  w^  the  intention  of  the  section  in  question. 
The  same  Constitution  expressly  provides  that  the  police  power 
in  the  l^slature  shall  not  be  abridged.  The  reasons  so  frequent- 
ly given  for  the  existence  of  this  supreme  power  in  l^slative 
hands  need  not  be  here  repeated.  It  is  sufficient  to  say  that  such 
power  can  only  be  taken  away  from  the  legislature  by  constitu- 
tional enactments  dearly  and  definitely  expressing  that  purpose. 

The  legislature  do^  not  surrender  its  right  to  regulatory  con- 
trol of  public  service  corporations  in  the  grant  of  a  franchise  to 
amch  corporation.  Willcox  v.  Consolidated  Gas  Co.  212  TJ.  S. 
19,  53  L.  ed.  382,  48  L.RA.(N.S.)  1134,  29  Sup.  Ot.  Rep.  192, 
15  Ann.  Cas.  1034:.  It  is  a  well-r^ognized  principle  of  legisla- 
tion that  grants  of  franchises  are  made  and  accepted  in  subordi- 
nation to  the  police  power  of  the  state,  which  cannot  be  bargained 
away  by  th^  legislature.  Pennsylvania  R.  Co.  v.  Braddock 
Electric  R.  Co.  152  Pa.  116,  25  Atl.  780;  Com.  v.  Jones,  4  Pa. 
Super.  Ct  362 ;  Powell  v.  Pennsylvania,  127  TJ.  S.  678,  32  L. 
ed.  253,  8  Sup.  Ct.  Rep.  992,  1257;  Mugler  v.  Kansas,  123  U. 
S.  623,  31  L  ed.  205,  8  Sup.  Ct  Rep.  273. 

That  franchises  are  granted  subject  to  regulatory  control  in 
the  interest  of  the  general  public  welfare  is  shown  by  the  last 
two  decisions!  sustaining  the  Kansas  prohibition  laws,  and  the 
Pennsylvania  oleomargarin  law,  and  others  enforcing  regulation 
of  common  carriers,  warehouses,  and  many  other  enterprises.  The 
state  having  the  right  to  ^exercise  a  police  power  over  utility 
companies,  such  right  is  a  continuing  one.  Theref  onei,  the  general 
scope  of  the  Public  Servioe  act  is  a  valid  exercise  by  the  legisla*- 
tnre  of  the  police  power  regulating  public  service  companies,  and 
does  not  violate  any  provision  of  the  Constitution  of  this  state 
or  of  the  United  States.  The  power  to  regulate  and  control  be^ 
longs  to  the  legislature^  and  by  it  may  be  delegated  to  a  Conmiis- 
sion.  Stanislaus  County  v.  San  Joaquin  &  K.  River  Canal  & 
Irrig.  Co.  192  U.  S.  201,  48  L.  ed.  406,  24  Sup;  Ct.  Rep.  241; 
Railroad  Commission  Oases,  118  U.  S.  307,  836,  29  L.  ed.  636, 
040,  0  Sup.  Ct.  Piep.  334,  888,  1191;  Atlantic  Coafit  Line  R.  Co. 
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v*  North  Carolina  Corp.  Comioiasion,  206  U.  S.  1,  51  L.  ed.  933, 
27  Sup.  Ct.  Rep.  585,  11  Amu  Cas.  398. 

Generally  a^  to  the  scope  and  effect  of  the  power,  when  onoe 
exercised,  for  legitimate  reasons,  it  has  been  established  by  the 
courts  that  the  inhibition  of  the  Federal  Constitution  upon  the 
impairment  of  contract  obligations,  or  deprivation  of  property 
without  due  process  of  law,  or  equal  protection  of  the  laws  by 
the  states,  is  not  violated  by  the  legitimate  exercise  of  this  legis- 
lative power  of  police  r^ilation.  Pennsylvania  R.  Co.  v.  Ewing^ 
241  Pa.  681,  49  L.R.A.(]Sr.S.)  977,  88  Atl.  775,  Ann.  Caa. 
1915B,  157.  "The  governmental  power  of  self-protection  can- 
not be  contracted  away,  nor  can  the  exercise  of  rights  granted  nor 
the  use  of  property  be  withdrawn  from  the  implied  liability  to 
governmental  regulations."  Northern  P.  R.  Ca  v.  Minjiesota, 
208  U.  8.  583,  596,  62  L.  ed.  630,  636,  28  Sup,  Ct.  Rep.  341. 
"One  whose  rights,  such  as  they  are,  are  subject  to  state  restric- 
tion, cannot  remove  them  from  the  power  of  the  state  by  making 
a  contract  about  them.  The  contract  will  carry  with  it  the  in- 
firmity of  the  subject-matter.  Knoxville  Water  Co.  v.  Knox- 
ville,  189  U,  S.  434,  438,  47  L.  ed.  887,  891,  23  Sup.  Ct.  Rep. 
531."  Hudson  County  Water  Co.  v.  McCarter,  209  U.  S.  357, 
52  L.  ed.  832,  28  Sup.  Ct  Rep.  529,  14  Ann.  Cas*  560.  Uncom- 
pensated obedience  to  a  regulation  enacted  for  the  public  welfare 
or  safety  under  the  police  power  of  the  state  is  not  a  taking  of 
property  without  due  compensation  or  process  of  law*  New  Or- 
leans Gaslight  Co.  v.  Drainage  Commission,  197  U.  S.  453,  49 
L.  ed.  831,  25  Sup.  Ct.  Rep.  471. 

Property  right,  as  such,  is  then  no  barrier  to  the  reasonable 
execution  of  the  police  power,  as  illustrated  by  the  oleomargarin 
and  prohibition  cases.  Where  its  deetruotion  is  a  mere  incident 
to  the  enforcement  of  the  law  enacted  in  the  interest  of  health, 
morals,  and  safety,  etc.,  it  is  not  the  destruction  of  property 
rights  that  courts  must  guard  against,  but  whether  the  law  does 
conserve  and  protect  the  public  welfare,  and  whether  that  pub- 
lic welfare  is  of  such  consequence  as  to  demand  the  impositieii 
of  this  the  most  powerful  of  governmental  prerogatives. 

While  this  is  true  when  the  destruction  of  property  is  a  mere 
incident  to  the  enforcement  of  the  law,  bnt  where  the  law  recog> 
nizes  the  continuation  of  a  business  as  not  being  against  public 
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welfare,  and  seeks  only  to  control  its  method  and  administration, 
such  reflation  and  control  .must  not  be  effected  so  as  to  work 
confiscation  or  destruction  of  property.  In  cases  of  regulation 
and  limitation,  the  courts  will  review  the  reasonableness  of  the 
order  or  regolaticm,  and  in  so  detennining  will  inquire  whether 
property  has  been  taken  without  due  process  of  law  or  oontraet 
rights  have  been  violated  unreasonably.  But  the  power  to  regu- 
late is  not  a  power  to  destroy,  and  limitation  is  not  the  equivalent 
of  confiscation.  Stone  v.  Farmers  Loan  &  T.  Co.  116  U.  S,  807, 
381,  29  L  ed.  686,  644,  6  Sup.  Ct  Bep.  884,  388,  1191.  Con^ 
earning  &e  duty  of  the  courts  with  respect  to  this  question,  it 
was  stated  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota,  134  TJ. 
S.  418,  457,  88  L.  ed.  970,  980,  3  Inters.  Com.  Rep.  209,  10 
Sup.  Ct.  Rep.  462,  702,  in  which  case  an  attempt  was  made  to 
deprive  the  courts  of  the  power  to  investigate  the  reasonableness 
of  the  regulations  made  by  Commissions,  the  statute  as  construed 
by  the  supreme  court  of  Minnesota  "conflicts  with  the  Constitu- 
tion of  the  United  States.  ...  It  deprives  the  company  of 
its  right  to  a  judicial  investigation,  by  due  process  of  law,  under 
the  forms  and  with  the  machinery  provided  by  the  wisdom  pf  suc- 
cessive ages  for  the  investigation  judicially  of  the  truth  of  a  mat- 
ter in  controversy,  and  substitutes  therefor  as  an  absolute  finality, 
the  action  of  a  Railroad  Commission  which,  in  view  of  the  powers 
conceded  to  it  by  the  state  court,  cannot  be  regarded  as  clothed 
with  judicial  functions  or  possessing  the  machinery  of  a  court 
of  justice."  And,  in  the  same  opinion,  reaffirmed  in  Chesapeake 
&  R  Teleph.  Co.  v.  Manning,  186  U.  S.  244.  46  L.  ed.  1146,  22 
Sup.  Ct.  Rep.  881,  "the  question  of  the  reasonableness  of  a  rate 
of  charge  for  transportation  by  a  railroad  company,  involving  as 
it  does  the  element  of  reasonableness  both  as  regards  the  company 
and  as  regards  the  public,  is  eminently  a  question  for  judicial 
investigation,  requiring  due  process  of  law  for  its  determination. 
If  the  company  is  deprived  of  the  power  of  chai^ging  reasonable 
rates  for  the  use  of  its  property,  and  such  deprivation  takes  place 
in  the  absence  of  an  investigation  by  judicial  machinery,  it  is  de- 
prived of  the  lawful  use  of  its  property,  and  thus,  in  substance 
and  effect,  of  the  property  itself,  without  due  process  of  law, 
and  in  violation  of  the  Constitution  of  the  United  States.'' 
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[2]  The  Public  Service  act  expressly  provides  for  an  appeal  to 
the  courts.  By  §  17  of  article  6,  any  party  to  the  proceedings  af- 
fected may  appeal  to  this  court.  Sections  22  and  24  of  the  same 
article  provide  that  the  court,  upon  ihe  record  as  certified  by  the 
Commission,  shall  determine  whether  or  not  the  order  appealed 
from  is  reasonable  and  in  conformity  with  law;  and  the  18th 
section  of  the  same  article  stipulates  that  the  record  shall  include 
the  testimony,  findings  of  fact,  a  copy  of  all  orders^  and  a  copy  of 
the  opinion.  The  duty  is  imposed  on  this  court  to  examine  all 
matters  presented  to  the  Commission,  but  the  burden  is  never- 
theless on  the  appellant  to  ^ow  that  the  Commission  acted  nn- 
reasonably,  or  without  evidence,  or  contrary  to  the  manifest 
weight  of  the  evidence, 

[3  ]  ( 1 )  Was  the  denial  of  the  certificate  of  public  convenience 
to  engage  in  the  business  of  furnishing  electricity  in  the  borough 
a  reasonable  exercise  of  the  regulatory  control  over  a  utility  cor- 
poration; and,  (2)  Was  the  appellant  by  the  act  of  the  Commis- 
sion deprived  of  its  property  without  due  process  of  law,  or  was 
there  an  impairment  of  the  obligation  of  a  contract  i 

(1)  The  Public  Service  act  requires  public  utility  companies 
to  apply  to  the  Commission  for  a  certificate  of  public  convenience, 
and  such  certificate  shall  be  given  only  "if  and  when  the  said 
Commission  shall  find  or  determine  that  the  granting  or  ap- 
proval of  such  application  is  necessary  or  proper  for  the  service, 
accommodation,  convenience,  or  safety  of  the  public."  The  utility 
in  which  this  appellant  desired  to  engage  was  the  sale  of  a  com- 
modity that  can  only  be  rationally  dealt  in  by  a  monopoly.  It 
cannot  be  likened  to  the  sale  of  bread,  milk,  and  clothing.  In 
the  prosecution  of  its  enterprise,  the  company  must  occupy  cer- 
tain streets  with  appliances,  and  the  commodity  to  be  sold,  if  not 
properly  guarded,  is  highly  dangerous.  The  company^s  equip- 
ment and  the  administration  of  its  affairs  require,  for  successful 
operation,  certain  conditions  entirely  unknown,  in  practice  or 
theory,  to  the  successful  operation  of  the  business  of  vending  the 
ordinary  commodities  of  life.  As  it  is  essentially  monopolistic 
in  character,  by  force  of  economic  law  it  is  advantageous  that 
certain  control  be  exercised  to  prevent  the  possibility  of  evil 
that  may  result  from  an  unbridled  monopoly.  Unrestricted  com- 
petition in  such  utilities  has  been,  by  experience,  definitely  shown 

P.U.R.1916D. 


RE  BELIEF  ELECTRIC  LIGHT,  H.  ft  P.  00.  509 

to  be  ultimately  unwlioleaome  for  the  coininunity.  The  invariable 
rule  in  such  cases,  in  companies  of  this  character,  is  that  in  addi- 
tion to  the  cutting  and  destruction  of  rates  and  other  practices 
entirely  outside  of  the  range  of  sound  business,  one  company  is 
absorbed  and  the  surviving  company  recoups  its  loss  through  ex- 
cessive charges,  at  the  expense  of  an  unprotected  public  As 
stated  in  People  ex  rel.  New  York  Edison  Co.  v.  Willcox,  207 
X.  Y.  86,  45  L.K.A.(N.S.)  629,  100  K  E.  705,  "it  is  the  settled 
policy  of  the  state,  arising  through  an  extended  and  instructive 
experience,  to  withdraw  an  unrestricted  right  of  competition 
between  corporations  occupying,  through  special  consents  or 
franchises,  the  public  atreets  and  places,  and  supplying  the  public 
with  their  products  or  utilities  which  are  well-nigh  necessities." 
If  the  power  to  regulate  does  not  include  the  power  to  prevent 
unrestricted  competition,  then  much  of  the  beneficial  eifect  of  the 
Public  Service  act  is  lost.  Unrestricted  competition  and  regula- 
tion are  inconsistent.  Restricted  competition,  if  there  could  be 
such  a  thing  in  such  a  place  as  was  here  applied  for,  would  be 
utterly  impracticable.  The  Commission,  with  all  its  powers, 
could  not  reasonably  control  it  It  is  hardly  necessary  to  say 
that  if  this  business  could  be  dealt  in  generally  by  a  large  num- 
ber of  different  concerns  in  competition,  the  streets  and  alleys  in 
the  municipality  would  be  veritable  death  traps  for  pedestrians. 
Under  the  act,  to  some  extent  the  Commission  directs  the  inter- 
nal management  of  the  utility  company.  It  directs  a  system  of 
accounts,  passes  upon  a  proposed  issue  of  bonds  and  stock  for  bet- 
terments, extensions,  and  the  like.  Contracts,  as  provided  in 
the  act,  are  subject  to  its  approval.  A  reasonably  fair  profit  on 
the  value  of  the  property  is  allowed.  Through  this  control  cer- 
tain assurances  are  inferentially  given  by  the  Commission  to 
the  investing  public  with  respect  to  the  securities  of  these  com- 
panies. Having  thus  undertaken  to  guard  the  public  against 
unrestricted  monopoly  by  limiting  the  prices  that  the  existing 
company  may  charge  for  its  commodity,  and  in  certain  respects 
regulating  and  controlling  its  business,  it  seems  only  right  and 
proper  that  they  should,  by  preventing  unrestricted  competition, 
take  care  of  its  financial  integrity  to  such  an  extent  at  least  that 
it  should  not  be  forced  to  become  impoverished  or  lose  a  portion 
of  its  property  because  of  the  regulatory  control  exercised  for  the 
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best  interests  of  the  public ;  and  therefore,  when  the  Commission 
denied  to  this  appellant  the  ri^t  to  compete,  it  was  protecting 
and  enforcing  the  rights  of  the  public,  and  performing  a  duty 
enjoined  on  it  by  the  letter  and  spirit  of  the  act  of  assembly,  as 
well  as  by  the  mandate  of  the  Federal  Constitution  that  prohibits 
the  taking  of  property  without  due  process  of  law.  The  principle 
here  discussed  has  been  enforced  by  the  Public  Service  Commis- 
sions in  the  states  of  Wisconsin,  Indiana,  Idaho,  Michigan,  New 
York,  Massachusetts,  California,  and  other  states  with  respect 
to  utility  companies*  There  was  no  attempt  on  the  part  of  the 
appellant  to  satisfy  the  requirements  of  the  statute  as  to  neces- 
sity; while  on  the  contrary  the  existing  company,  by  evidence, 
showed  that  its  service  was  satisfactory,  its  rates  fair  and  rea- 
sonable, and  its  conduct  such  that  no  just  complaint  could  be 
made  against  it. 

[4]  (2)  Admitting  for  a  moment  that  the  mere  existence  of 
a  charter  right  and  an  ordinance  from  the  borough,  without  per- 
forming any  act  in  contemplation  of  the  purposes  there  enumer- 
ated, were  contracts,  yet  shortly  after  these  rights  were  secured 
the  Public  Service  Company  law  was  passed,  and  if  the  appel- 
lant had  corporate  authority  or  capacity  to  supply  light,  heat, 
and  power  in  the  borough,  that  right  or  capacity  was  nevertheless 
subject  to  the  regulatory  control  as  it  is  conferred,  under  tlie 
police  power  upon  the  Commission  by  the  Public  Service  act.  It 
would  indeed  be  a  discrimination  to  hold  otherwise.  A  going 
concern  to  enter  into  contracts  or  do  other  matters  specified  by 
the  act  must  apply  to  the  Commission  for  a  certificate  of  public 
convenience.  If  the  corporation  is  not  a  going  concern,  it  is 
none  the  less  a  public  service  company  under  the  act,  subject  to 
regulatory  control.  If  such  corporation  only  became  a  public 
service  company  when  it  actually  engaged  in  the  business  for 
which  it  was  incorporated,  then  the  certificate  of  public  conven- 
ience would  not  be  necessary  for  the  preliminary  details,  unless 
it  could  be  held  that  it  would  come  under  §  2  of  article  3,  which 
question  we  are  not  required  to  decide  at  this  time.  Section  12 
of  article  3  cannot  be  so  read  as  to  give  this  appellant  a  privi- 
lege not  jenjoyed  by  a  private  person  or  a  going  concern,  and  the 
language  of  the  section,  "except  as  herein  otherwise  expressly 
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provided,"  preserves  in  the  act  all  the  regulatory  control  over  com- 
panies such  as  the  power  here  discussed. 

But  it  is  our  opinion  that  the  charter  right  and  ordinance  of 
the  borough  unexercised  were  not  such  property  rights  or  such 
contracts  that  the  refusal  to  give  the  certificate  worked  a  taking 
of  property  without  due  process  of  law  and  an  impairment  of  the 
obligation  of  a  contract.  Under  the  Constitution  of  the  state  the 
right  to  alter  any  charter  was  retained.  No  injury  could  come  to 
this  corporation  which  had  acquired  no  property  and  no  vested 
rights,  but  had  merely  a  permission  from  the  state  to  do  some- 
thing. Charters  are  subject  to  alteration  or  repeal,  unless  the 
party  is  deprived  of  property  without  due  process  of  law.  In 
Capital  City  Light  &  Fuel  Ca  v.  Tallahassee,  186  U.  S.  401, 
411,  46  L.  ed.  1219,  1224,  22  Sup.  Ct.  Rep.  866,  the  court  says, 
speaking  with  reference  to  the  privilege  granted  by  the  city  of 
Tallahassee  for  the  use  of  its  streets  for  lighting  purposes,  in  an 
ordinance  similar  to  the  one  before  us:  "Such  grant  does  not 
become  a  contract  or  a  vested  right  so  as  to  be  protected  by  the 
Constitution  of  the  state  or  the  United  States,  until  the  company 
has,  to  say  the  least,  begun  to  do  the  thing  required  by  the  charter 
as  the  consideration  for  the  grant  of  such  privilege."  Or,  as 
stated  by  Mr.  Justice  Brown  in  Pearsall  v.  Great  Northern  R. 
Co.  161  U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ot.  Rep.  706,  in 
considering  many  cases  bearing  on  the  subject  of  privileges 
granted  to  corporations,  such  privileges  to  be  guaranteed  as  con- 
tracts, "must  also  be  founded  upon  a  good  consideration.  If  it 
be  a  mere  nude  pact,  a  bare  promise  to  allow  a  certain  thing  to 
be  done,  it  will  be  construed  as  a  revocable  license."  See  Phila- 
delphia &  G.  Ferry  Pass.  R.  Co.'s  appeal,  102  Pa.  123.  The 
same  doctrine  was  reiterated  in  the  case  of  Louisville  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  61)5,  40  L.  ed.  849,  857,  16 
Sup.  Ct.  Rep.  714,  and  the  case  of  Re  New  York  Electric  Lines 
Co.  201  N.  Y.  321,  94  N.  E.  1056,  where  a  charter  haa  been 
granted  to  a  corporation,  and  the  councils  of  the  city  of  New 
York  had  granted  certain  privileges  to  this  corporation.  Subse- 
quently the  legislature  created  a  commission  to  regulate  and  con- 
trol the  purposes  for  which  the  corporation  was  chartered,  as  they 
related  to  the  highways  of  New  York  city.  The  Commission 
refused  to  permit  the  corporation  to  enter  the  streets.     It  was 
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held  that  the  right  acquired  from  the  city  was  not  a  contract  or  a 
vested  property  right,  such  as  the  act  of  assembly  infringed. 

But  this  regulatory  control  by  the  Commission  in  all  its  varied 
forms  must  not  be  an  arbitrary  one.  The  Commission  cannot, 
under  the  guise  of  regulation,  arbitrarily  interfere  with  the  util- 
ity companies,  or  impose  upon  them  unusual  and  unnecessary 
restrictions.  They  cannot  capriciously  exercise  the  functions 
lodged  in  them.  The  act  is  not  intended  to  confiscate  or  destroy 
property,  or  to  be  a  menace  to  the  conduct  of  the  affairs  of  utility 
companies  by  an  undue  exercise  of  the  powers  conferred  by  it. 
The  duties  of  the  Commission  are  solely  administrative  in  charac- 
ter, and  as  such  must  be  considered ;  aii^  its  act  should  be  unham- 
pered by  any  other  consideration,  save  the  proposition  that  what- 
ever is  done  for  the  common  welfare  of  the  people  of  the  state, 
as  controlled  by  the  constitutional  mandate  that  property  should 
not  be  taken  without  due  process  of  law,  and  the  principle  as  to 
reasonable  profit  to  the  company  as  enunciated  in  Willcox  v.  Con- 
solidated Gas  Co.  212  TJ.  S.  19,  48,  53  L.  ed.  382,  398,  48 
L.R.A.(N,S.)  1134,  29  Sup.  Ct.  Rep.  i92,  15  Ann.  Cas.  1034. 

The  appellant  urges  that  it  was  a  de  facto  corporation,  having 
in  good  faith  recorded  its  charter  within  a  reasonable  time  after 
its  incorporation;  that  it  came  to  the  Commission  with  all  the 
functions  of  a  corporation,  and  therefore  was  not  affected  by  the 
decision  in  Guckert  v.  Hacke,  159  Pa.  303,  28  Atl.  249,  and 
Braddock  v.  Penn  Water  Co.  180  Pa.  379,  42  Atl.  15.  That 
its  corporate  rights  existed  prior  to  the  act,  and  Uierefore  it  had 
vested  property  rights  with  which  the  Commission  interfered. 
Whether  it  is  regarded  as  a  de  facto  corporation,  an  association 
in  the  nature  of  a  partnership,  or  a  bona  fide  corporation,  in  so 
far  as  the  purposes  of  the  act  are  concerned,  it  was  brought 
within  the  intent  and  meaning  of  the  act;  but  if  its  corporate 
rights,  both  of  contract  and  property,  were  to  be  controlled  by 
its  corporate  existence,  the  recording  of  the  charter  was  essential 
to  such  existence,  and  the  appellant  having  failed  to  record  its 
charter  it  would  have  neither  a  vested  right  destroyed  nor  the 
obligation  of  a  contract  impaired.  Furthermore,  it  appears  from 
the  record  that  this  corporation  has  not  complied  with  §  2  of  the 
act  of  May  16,  18SJ,  which  requires  such  corporations  in  good 
faith  to  carry  on  their  work  and  construet  or  acquire  their  neces- 
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sary  buildings,  structures,  property,  or  improvements  within  a 
space  of  two  years  from  the  date  of  its  letters  patent.  While  it 
has  been  held  that  the  attorney  general  must  move  to  forfeit 
lapsed  rights  such  as  these,  nevertheless  when  it  appears  to  the 
Commission  that  such  corporation  is  attempting  to  exercise  such 
rights,  its  denial  of  a  certificate  of  public  convenience  because 
of  such  an  attempt  would  not  be  such  an  unreasonable  exercise 
of  its  r^ulatoiy  control  as  would  warrant  this  court  in  interfer- 
ing. The  Commission  should  not  be  a  party  to  what  is  mani- 
festly an  open  violation  of  the  law.  A  careful  review  of  the 
entire  record  convinces  us  that  the  order  appealed  from  is  rea- 
sonable and  in  conformity  with  law. 

The  assignments  of  error  are  dismissed  and  the  order  is  sus- 
tained. 

Henderson,  J.,  dissents. 


SOUTH  BAKOTA  BOARD  OF  RAILROAD  COMMISSIONERS. 

RE  WEBJSTER  TELEPHONE  COMPANY. 

[F-249.] 

Betum  —  Operating  expenses  —  Reconstruction  period, 

1.  The  future  operating  expenses  of  a  telephone  system  cannot  be 
estimated  from  the  expenses  during  a  reconstruction  period,  although 
they  may  be  oonsidered. 

Return  *-  Operating  expenses  —  Taxes  ^  Property   aoqu/kred  sitnee 
aasesement. 

2.  Estimated  taxes  on  property  acquired  since  the  last  tax  assess* 
ment  should  'be  included  in  ascertaining  a  utility's  operating  ex- 
penses. 

Depreciation  —  Ann/ual  deprectation  ^  OpetHxting  expense. 

3.  An  allowance  for  annual  depreciation  of  a  telephone  plant  must 
be  made  in  estimating  its  operating  expenses  in  rate  making. 

Depreciation  —  Telephones  —  7  per  cent. 

4.  A  depreciation  allowance  of  7  per  cent  of  the  rate-making  value 
of  a  telephone  system  was  made  in  estimating  its  operating  expenses. 

Beturn'^Tetephime-^AfnCMnt'^Bate  Increase. 

5.  A  telephone  company  vs  entitled  to  increase  its  rural  party,  n^t, 
annual,  rental  rate  to  $15,  which  will  yield  a  return  of  6  per  cent  on 
the  present  business,  or  7  per  cent  with  a  little  development  of  the 
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plant,  rather  than  a  net  rate  of  $18,  which  will  yield  a  return  of  11.7 
per  cent. 
Payment  ^  Telephone ''' Payment  in  advance  ^  Discount  for  prompt 
payment, 

6.  A  telephone  company  is  entitled  to  «xaet  a  rate  for  payment  in 
advance  with  a  discount  for  prompt  payment,  although  the  subBcribere 
cannot  require  advance  payment  for  their  products, 

[March  14,  1916.] 

Application  of  the  Webster  Telephone  Company  for  author- 
ity to  increase  its  rates.  The  following  schedule  was  approved : 
$18  for  rural  party-line  service  payable  quarterly  in  advance 
on  the  first  days  of  April,  July,  October,  and  January;  with  a 
discount  of  25  cents  per  month  if  the  payment  is  made  in  ad- 
vance dnring  the  first  month  of  the  current  quarter;  10  cents  for 
nonsubscribers  per  completed  call.  The  value  of  the  lines  was 
fixed  at  $15,000  for  the  purposes  of  the  case. 

Dougherty,  Commissioner:  This  case  comes  up  for  hearing 
on  the  application  of  the  Webster  Telephone  Company  to  in- 
crease its  rental  rates  on  its  rural  party  Knes  radiating  from  and 
connecting  with,  on  a  switching  basis,  its  exchange  at  the  city 
of  Webster  in  Day  county.  The  application  sets  forth  that  the 
rates  now  charged  by  this  company  are  $1  per  month,  and  that 
these  rates  are  too  low  to  cover  the  operating  expenses,  a  proper 
charge  for  depreciation,  and  a  return  on  the  value  of  the  plant 
devoted  to  the  public  service.  It  asks  authority  to  increase  its 
rates  to  $5.25  per  quarter,  with  a  discount  of  75  cents  per  quar- 
ter if  the  rates  are  paid  during  the  first  month  of  the  current 
quarter,  with  an  additional  charge  of  25  cents  per  month  as  to 
those  rural  party  lines  connecting  at  the  city  limits  of  Webster. 
It  also  asks  for  the  establishment  of  a  nonsubscriber's  message 
rate  of  5  cents  per  completed  call  and  a  rate  for  private  rural 
telephone  lines  of  20  oents  per  quarter  mile  or  fraction  thereof 
per  month  from  the  corporate  limits  of  Webster  over  and  above, 
and  in  addition  to  its  regular  rural  telephone  rental  rates.  The 
case  was  heard  at  Webster  before  Commissioners  Murphy  aod 
Dougherty  on  March  8,  1916. 

The  Webster  Telephone  Company  appeared  by  W.  6.  Wad- 
dell,  its  attorney,  and  Mr.  E.  E.  Michaels,  its  general  manager. 

The  subscribers  on  the  rural  party  lines  of  the  Webster  Tele- 
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phone  Company  were  represented  by  Mr.  C.  F.  Hoberg,  Mr.  A. 
T,  Rohde,  Mr.  H.  D.  Taylor,  Mr.  Ed.  Teske,  Mr.  Geo.  Teske, 
Mr.  W.  G.  Gast,  Mr.  Frank  Ripberger,  Mr.  August  Beuchner, 
Mr.  Carl  Haase,  Mr.  Wm.  Beetz,  Mr.  W.  J.  Bums,  Mr.  J.  B. 
Garin,  Mr.  Henry  Paul,  Mr.  Joseph  Paul,  and  Mr.  D.  I.  Wil- 
liams. 

During  the  spring  and  summer  of  1915,  the  Webster  Tele- 
phone Company  has  greatly  improved  and  in  part  reoonstructed 
its  telephone  lines  in  Day  county.  A  large  mileage  of  new  wire 
was  placed  in  the  lines,  many  new  poles  were  added,  and  its 
pole-line  mileage  increased  fnom  20  poles  to  the  mile  to  ap- 
proximately 30  poles  to  the  mile,  76  new  telephone  instruments 
were  installed,  and  the  old  instruments  renewed  and  repaired;  in 
fact,  the  work  amounts  to  practically  a  reconstruction  of  its  rural 
party  lines  extending  from  Webster  in  the  surrounding  country. 
A  valuation  was  made  by  the  company,  and  it  claims  that  its 
lines  as  reeon&tructed  on  Ae  basis  of  the  cost  of  reproduction 
new  are  of  the  value  of  $20,178.64,  and  of  a  present  value, 
allowing  for  depreciation,  of  $17,008*19.  In  addition  to  the 
valuation  made  by  the  Webster  Telephone  Company,  this  board 
has  caused  this  plant  to  be  valued  by  its  engineer,  and  the  books, 
vouchers,  and  accounts  of  the  company  to  be  examined  by  its 
statistician,  and  as  a  result  of  this  valuation  and  of  the  examina- 
tion of  the  books  of  account  and  vouchers,  there  are  a  number 
of  items  included  in  the  valuation  of  the  Webster  Telephone 
Company  which  are  not  properly  chargeable  to  a  valuation  of 
the  rural  party  lines,  and  some  of  the  items  at  least  are  properly 
included  in  its  operating  expenses.  We  will  not  enter  into  a 
detailed  discussion  of  these  items,  as  it  would  serve  no  useful 
purpose.  From  a  careful  examination  of  all  of  the  evidence, 
and  particularly  of  the  results  of  the  examination  of  the  books, 
vouchers,  and  accounts  of  the  Webster  Telephone  Company,  this 
board  is  of  the  opinion  and  finds  that  the  actual  value  of  the 
rural  telephone  system  of  the  Webster  Telephone  Company  at 
the  date  of  the  hearing  and  at  the  present  time  was  and  is 
$15,000. 

[1]  The  operating  exi^enses  set  up  on  the  books  of  the  Web- 
ber Telephone  Company  for  its  rural  telephone  lines  i^or  the 
year  ended  December  31,  1&15,  are  as*  followa: 
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Repairs  of  wire  plant  $  230.01 

Repairs  of  equipment 248.91 

Station  removals  and  changes « 11.30 

Depreciation  of  plant  and  equipment 1,033.41 

Other  maintenance   expenses 161.07 

Other  traf^  expeiises ; 116.71 

General  office  salaries 675.00 

$2,526.41 

— ^amounting  in  all  to  $3;526.41,  of  which  amount  the  matmal 
accounts  amounted  to  $383.98,  and  the  labor  $1,107.02.  This 
apparently  high  operating  expense  for  a  rural  party-telephone 
line  for  the  period  named  was  in  lacge  part  contributed  to  be- 
cause of  the  leofonstruction  of  the  plant  during  this  period,  and  a 
large  amount  of  maintenance  which  had  been  deferred  in  former 
years  having  been  taken  up  during  that  period  Many  old  poles 
were  reset,  a  large  number  of  ijastruments  repaired^  and  in  fact 
the  maintenance  on  the  line  in  all  {Particulars  brought  right  up 
to  date  so  as  to  resitore  it  to  its  highest  state  of  efficiency.  Be- 
cause of  the  reconstruction  of  this  line  during  the  period  named^ 
and  the  increasing  of  the  number  of  poles  to  the  mile,  from  20 
to  30,  the  installation  of  a  large  wire  mileage,  and  of  a  number 
of  new  telephone  instruments,  it  -is  impossible  on  this  record  to 
accurately  estimate  or  set  down  its  operating  expenses  for  the 
coming  years.  The  operating  expenses,  however,  for  the  year 
ended  December  31,  1915,  in  a  measure  reflect  what  those  oper- 
ating expenses  will  be  in  the  future.  We  have  made  a  careful 
estimate,  and  approve  and  find  for  the  purposes  of  this  case,  esti- 
mated annual  operating  expenses  as  follows: 

Acct.  No. 

600  Repairs  of  wire  plant   $   175.00 

610  Repairs  of  equipment 180.00 

020  Station  removals  and  changes .,  12.00 

630  Depreciation  of  plant  and  equipment   1,050.00 

640  Other  maintenance   expense    150.00 

660  Other  traffic  expenses 100.00 

670  General  office  salaries 675.00 

$2,342.00 

— amormting  in  all  to  $2,342. 

[2]  The  taxes  paid  by  the  Webster  Telephone  Company  on 
the  old  plant  durin^^  1915  amounted  to  approximately  $66,  and 
in  view  of  the  large  amount  of  money  invested  in  the  plant  since 
these  taxes  were  assessed,  we  are  of  the  opinion  and  find  that  an 
allowance  should  be  made  at  this  time  of  approximately  $100 

P.U.R.1916D. 


RK  WEBSTER  TELEPH.  CO.  607 

for  taxes.  Under  the  evidence,  we  find  that  the  Webster  Tele- 
phone Companj  has  279  subscribers  on  its  rural  lines,  and  foi' 
these  a  charge  of  25  cents  per  month  for  each  instrument  is 
made  at  the  Webster  exchange  for  switching,  and  this  totals 
$837.  The  operating  expenses,  including  deductions  from  reve- 
nue of  tasces  and  switching,  amount  in  all  to  $3^79. 

[3,  4]  Included  within  these  operating  expenses  is  one  item, 
'^depreciation  of  plant  and  equipment  $1,050,"  and  a  question 
comes  as  to  the  allowaace  of  this  item.  It  is  so  well  settled  at 
this  day  that  an  allowance  must  be  mf de  for  depreciation,  that 
it  seems  almost  um&ecessary  to  cite  any  authority  on  the  subject. 
In  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  53  L.  ed,  371, 
29  Sup.  Ct  Kep.  149,  the  Supreme  Court  of  the  United  States, 
in  discussing  the  question  of  the  allowance  of  a  depreciation 
charge,  said:  ''A  water  plant,  with  all  its  additions,  begins  to 
depreciate  in  value  from  the  moment  of  its  use.  Before  coming 
to  the  question  of  profit  at  all,  the  company  is  entitled  to  earn  a 
sufficient  sum  annually  to  provide  not  only  for  current  repairs, 
but  for  making  good  the  depreciation  and  replacing  the  parts  of 
the  property  when  they  come  to  the  end  of  their  life.  The  com- 
pany is  not  bound  to  see  its  property  gradually  waste,  without 
making  provision  out  of  earnings  for  its  replacement.  It  is 
entitled  to  see  that  from  earnings  the  value  of  the  property  in- 
vested is  kept  unimpaired,  so  that  at  the  end  of  any  given  term 
of  years  the  original  investment  remains  as  it  was  at  the  begin- 
ning. It  is  not  only  the  right  of  the  company  to  make  such  a 
provision,  but  it  is  its  duty  to  its  bond  and  stockholders,  and,  in 
the  case  of  a  public  service  corporation,  at  least,  its  plain  duty 
to  the  public.  If  a  different  course  were  pursued,  the  only 
method  of  providing  for  replacement  of  property  which  has 
ceased  to  be  useful  would  be  the  investment  of  new  capital  and 
the  issue  of  new  bonds  or  stocks.  This  course  would  lead  to  a 
constantly  increasing  variance  between  present  value  and  bond 
and  stock  capitalization, — a  tendency  which  would  inevitably 
lead  to  disaster  either  to  the  stockholders  or  to  the  public  or  both. 
If,  however,  a  company  fails  to  perform  this  plain  duty  and  to 
exact  sufficient  returns  to  keep  the  investment  unimpaired, 
i\hether  this  is  the  result  of  unwarranted  dividends  upon  over- 
iR«uos  of  securities,  or  of  omission  to  exact  proper  prices  for 
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the  output,  the  fault  is  its  own.  When,  therefore,  a  public  regu- 
lation of  its  prices  comes  under  question,  the  true  value  of  the 
property  then  employed  for  the  purpose  of  earning  a  return  can- 
not be  enhanced  by  a  consideration  of  the  errors  in  management 
which  have  been  committed  in  the  past** 

To  the  same  effect  see  Beale  &  W.  Railroad  Rate  Regulation, 
430  et  seq. ;  Cumberland  Teleph.  &  Teleg.  Co.  v.  Louisville, 
187  Fed.  637,  655;  People  ex  rel.  Jamaica  Water  Supply  Co. 
V.  State  Tax  Comrs.  196  K  Y.  39,  67,  89  N.  E.  581 ;  Pioneer 
Teleph.  &  Teleg.  Co.  v.  Westenhaver,  29  Okla.  429,  38  L.R.A. 
(N.S.)  1209,  118  Pac.  354;  San  Diego  Water  Co.  v.  San 
Diego,  118  Cal.  556,  38  L.R.A.  460,  62  Am.  St.  Rep.  261,  50 
Pac.  633;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118 
Iowa,  234,  91  K  W.  1081,  1090;  Knoxville  v.  Knoxville  Water 
Co.  supra ;  1  Whitten,  Valuation  of  Public  Service  Corp.  pp.  402 
et  seq. ;  Foster,  Engineering  Valuation  of  Public  Utilities,  147 
et  seq.;  Floyd,  Valuation  of  Public  Utilities,  pp.  168  et  seq.; 
Hayes,  Public  Utilities,  pp.  133  et  seq. 

[5]  For  the  purposes  of  comparison,  we  have  prepared  a  table 
setting  up  the  operating  revenues  of  these  rural  lines  at  the 
present  rates  of  $1  per  month  or  $12  per  annum  and  $1.25  per 
month  or  $15  per  annum,  and  at  a  rate  of  $1.50  per  month  or 
$18  per  annum. 


Revenues 

at  $12.00 

at  $15.00 

at  $18.00 

Revenues 

$3,348 
3,279 

$4,186 
3,279 

$5,032 

Operating  expenses,  etc 

3,279 

Net  revenue 

$      69 

$    906 

$1,753 

Deducting  these  operating  expenses,  taxes,  and  switching  charges 

from  the  revenues,  we  find  a  net  return  in  dollars  under  the  $12 

rate  of  $69 ;  under  the  $15  rate,  $906,  and  under  the  $18  rate  of 

$1,753.     Under  the  present  rates  on  the  valuation  herein  found 

the  company  would  earn  4.6  of  1  per  cent;  under  a  rate  of  $1.25 

per  month  or  $15  per  year,  its  return  on  the  same  valuation 

would  be  over  6  per  cent,  while  under  the  rate  of  $1.50  per 

month  or  $18  per  annum  its  rate  would  be  practically  11.7  per 

cent.     The  company  is  entitled  to  earn  a  fair  rate  of  return 

upon  the  value  of  its  property  devoted  to  the  public  service ;  and 

for  the  purposes  of  this  case,  we  approve  and  find  that  the  tele- 
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phone  company  is  efntitled  to  a  rate  of  return  of  approximately 
7  per  cent  upon  its  propefrty.  It  is  self-evident  that  the  return  to 
the  company  under  its  present  rates  is  far  too  low,  and  that  there 
must  be  soine  readjustment  of  the  rates  for  the  service  on  these 
rural  party  lines.  We  think  it  is  also  self-evident  that  the  rate 
of  return  under  the  rates  applied  for  is,  for  the  present  at  least, 
excessive,  and  we  are  of  the  opinion  and  find  that  under  a  rate  of 
$1.26  per  month  or  $15  per  annum,  this  company  will,  in  a  short 
time,  with  some  little  development  of  its  plant,  earn  at  least  7 
per  cent  upon  the  value  of  its  plant;  and  in  this  connection  it 
might  be  well  to  call  attention  to  the  fact  that  wiliiin  the  past 
year  this  company  has  been  able  to  add  eighty-nine  subscribers. 
With  the  greatly  improved  service  which  should  be  received  over 
the  lines  as  reconstructed  at  the  present  time,  the  company  should 
be  able,  within  a  very  short  space  of  time,  to  add  an  additional 
number  of  subscribers,  thereby  increasing  its  revenues.  In  this 
behalf,  however,  it  is  well  to  direct  the  attention  of  the  company 
to  the  fact  that,  in  its  solicitation  for  new  subscribers,  care  should 
be  exercised  that  the  present  lines  be  maintained  to  their  highest 
standard  of  service,  and  not  overloaded ;  and  we  are  of  the  opin- 
ion and  find  that  not  to  exceed  fourteen  telephone  instruments 
should  be  installed  on  any  single  wire. 

[6]  In  the  application  this  telephone  company  requests  that 
it  be  permitted  to  name  a  rate  from  which  it  may  make  a  dis- 
count, if  the  rates  are  paid  in  advance,  and  at  the  hearing  there 
was  serious  protest  on  behalf  of  the  subscribers  against  a  require- 
ment which  would  permit  of  the  naming  of  a  rate  to  be  paid  be- 
fore the  service  is  performed,  and  particularly  of  a  rate  from 
which  a  discount  should  be  allowed  few  prompt  payment;  and,  as 
instancing  the  unreasonableness  of  such  a  provision,  the  attention 
of  the  Board  was  called  to  the  fact  that  in  no  case  were  these  sub- 
scribers, who  were  farmers,  able  to  exact  payment  for  their  prod- 
ucts in  advance.  It  is  sufficient,  however,  on  this  branch  of  the 
case,  that  a  different  rule  applies  to  public  service  corporations 
whose  business  is  subject  to  regulation,  and  whose  rates  are  fixed 
by  the  government,  than  to  private  individuals  engaged  in  a  pri- 
vate enterprise.  It  is  the  customary  and  usual  practice  to  require 
payment  of  the  rates  in  advance,  to  protect  the  public  and  the 
telephone  company  against  loss  arising  because  of  the  failure  of 
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subscribers  to  pay  their  rent  in  any  ^event  The  only  aouroe  of  rev- 
enue which  a  public  sen-ice  corporation  has  is  from  the  rates  re- 
ceived for  the  service  which  it  performs  for  its  subscribers ;  and 
if  a  large  part  or  any  part  of  these  rates  remains  unpaid, 
then  the  remaining  subscribers  must  assume  the  burden  of  the 
lost  accounts  in  increased  rates ;  for  under  such  a  system  lost  ac- 
counts by  removals  and  from  other  causes  may  be  charged  against 
the  income,  thus  reducing  the  net  revenue,  and,  in  some  instances, 
requiring  advance  in  rates.  We  are  of  the  opinion  that  in  this 
case  the  telephone  company  should  be  permitted  to  name  a  rate 
of  $18  per  year,  payable  quarterly  in  advance  with  an  allowance 
of  a  discount  of  25  cents  per  month,  if  the  quarterly  rates  are 
paid  during  the  first  month  of  the  current  quarter. 

From  a  careful  examination  of  all  of  the  testimony  in  this 
case,  we  are  of  the  opinion  and  find  that  an  order  should  be  made 
and  entered  in  this  proceeding,  establishing  the  value  of  the  rural 
telephone  lines  involved  in  this  proceeding  at  $15,000,  and  ap- 
proving a  rural  party-line  telephone  rental  rate  of  $1.25  per 
month  or  $15  per  annum,  and  a  nonsubscriber's  rate  of  10  cents 
per  completed  call,  and  that  the  order  should  contain  a  provision 
permitting  the  Webster  Telephone  Company  to  name  a  rate  25 
cents  in  advance  of  the  net  rate  herein  fixed,  and  for  the  payment 
of  these  rural  party-telephone  line  rents  quarterly  in  advance, 
with  a  discount  of  25  cents  per  month,  if  the  rates  for  the  cur- 
rent quarter  are  paid  during  the  first  month  of  the  quarter,  and 
that  the  rates  herein  fixed  and  established  should  be  permitted  u> 
become  effective  April  1,  1916. 

Memo. — The  aforegoing  rates  were  enabodied  in  a  formal 

order. 
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ABTHXJB  BLLBKMAN 

v- 

YANKTON  TELEPHONE  COMPANY. 

[P-274.] 

ViscHnUnoHan  —  Bates  —  Telephones  —  Same  rate  for  main  and  party 
Une  service  —  Classtfieation  «*  Fentftty. 

FumiBhing  individual  main-line  residence  telephone  service  at  the 
same  rate  as  Inferior  party-line  service  is  a  discrimination  within  the 
South  Dakota  antidiscriminatioB  statute  (I  10  of  chapter  289  of  Ses* 
sion  Laws  of  1909,  as  amended  by  chapter  218)  which  should  be  reme- 
died by  classifying  the  services,  barging  lesser  rates  for  party-line 
service;  but  the  discrimination  does  not  require  the  enforcement  of  the 
penalty  provision  of  the  statute. 

[April  17,  1916.] 

Complaint  by  Arthur  EUerman  that  the  Yankton  Telephone 
Company  discriminates  in  charging  the  same  rate  for  party-line 
residence  service  as  for  individual  main-line  service,  praying  that 
defendant  be  ordered  to  classify  its  rates  so  as  to  impose  a  small- 
er rate  for  inferior  service;  practice  found  to  be  discriminatory 
and  classificajtion  ordered. 

By  Murphy,  Commissioner:  In  this  case  a  complaint  was 
filed  by  Mr.  Arthur  Ellerman,  in  which  it  was  alleged  that  the 
plaintiflF  had  befn  a  subscriber  of  the  Yankton  Telephone  Com- 
pany for  a  period  of  about  three  years;  that  during  all  of  that 
period  the  defendant  telephone  company  has  had  subscribers 
known  as  party-line  subscribers,  who  receive  an  inferior  class  of 
service,  and  independent-line  subscribers,  who  receive  a  better 
service  than  those  subscribers  on  party  lines ;  that  during  all  of 
said  time  the  defendant  has  been  charging  all  its  subscribers  in 
the  city  of  Yankton,  who  have  residence  telephones,  the  same  rate 
of  rental,  and  that  said  charge  is  an  unlawful  discrimination  un- 
der the  laws  of  this  state,  and  that  plaintiff  prays  this  Board  to 
call  an  investigation  to  be  made  and  order  the  defendant  to 
classify  its  rates  so  as  to  impose  a  smaller  rate  for  inferior  serv- 
ice. The  matter  was  heard  at  the  city  of  Yankton  in  Yankton 
county,  South  Dakota,  on  the  26th  day  of  February,  1916,  before 
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Commissioners  Murphy  and  Dougherty.  The  plaintiff  was  rep- 
resQuted  in  person  .^ud  .by  his  attpmeiy,  Mr.  t^osephJ^^ausek,  and 
the  defendant  was  represented  by  its  officers  and  Mr.  A.  H.  Orvis, 
its  attorney.  Witnesses  for  both  parties  having  been  sworn  and 
their  evidence  taken,  the  cause  was  submitted  for  decision  and 
order.  The  Board  having  carefully  considered  all  of  the  evi- 
dence in  the  case  and  being  fully  advised  in  the  premises,  now 
orders  filed  the  following 

FINDINGS  OF  FACT. 

That  the  defendant,  the  Yankton  Telephone  Company,  is  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  the  state 
of  South  Dakota,  and  was  and  is  engaged  in  the  telephone  busi- 
ness in  the  city  of  Yankton ;  that  said  company  is  furnishing  in- 
dividual main-line  business  service  at  the  rate  of  $3  per  year; 
that  it  is  furnishing  individual  main-line  residence  telephone 
service  and  two,  three,  and  four  party-line  residence  service,  and 
that  for  residence  service  it  is  charging  and  receiving  a  rental  of 
$1.50  per  month  per  telephone;  that  where  it  is  furnishing 
special  phone  facilities  upon  request,  different  from  the  ordinary 
wall  type,  it  charges  25  cents  in  excess  of  its  regular  rental  rate. 
That  the  defendant  is  furnishing  244  residence  subscribers  with 
individual  main-line  service ;  that  208  of  its  residence  subscribers 
are  receiving  two  party-line  service;  that  21  of  its  subscribers 
are  receiving  three  party-line  service;  and  8  subscribers  are 
receiving  four  party-line  service.  That  the  ocanpany  has  con- 
tinuously maintained  one  rate  for  residence  service  regardless  of 
the  class  of  service  furnished*  In  other  words,  it  has  classified 
its  service  as  between  business  and  residence,  but  it  ha«  not  ex- 
tended its  classification  so  as  to  cover  the  different  grades  of 
residence  telephone  service  that  it  is  furnishing.  It  is  admitted 
by  the  defeindant  company  that  tiie  party-line  service  it  is  fur- 
nishing is  inferior  to  individual  main-line  service ;  that  the  com- 
pany operates  what  is  known  as  the  harmonic  ringing  system, 
and  that  it  is  superior  in  some  respects  to  the  ordinary  code  ring- 
ing type. 

Section  10  of  chapter  289  of  the  Session  Laws  of  1909,  as 
amended  by  chapter  218,  SessiiDOi  Laws  of  1911,  is  as  follows: 
^'Ho  person  or  telephone  company  shall  unjustly  discriminate 
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either  between  persoi^s  or  telephone  companiee  in  the  switching, 
transfer  or  delivery  of  messages ;.  nor  shall  Buch  telephone  com- 
pany  make  different  rates  for  its  subscribers  for  the  same  class  of 
service  in  any  city  or  town  where  it  is  operating.  All  such 
charges  and  rates  shall  be  uniform  to  its  subscribers  for  the  same 
class  of  service.  Any  person  or  telephone  company  and  any  of- 
ficers or  agent  of  any  telephone  company  violating  any  provision 
of  this  section  shall,  upon  conviction  thereof,  be  punished  by  a 
fine  of  not  more  than  two  hundred  dollars  ($200)." 

A  careful  reading  of  the  section  quoted  indicates  that  the  legis- 
lature was  fully  advised  of  the  practice  of  telephone  companies 
classifying  their  service  in  accordance  with  the  actual  quality  and 
type  of  service  furnished,  and  provided  that  all  such  charges  and 
rates  shall  be  uniform  to  its  subscribers  for  the  same  class  of  serv- 
ice; It  is  our  opinion,  and  we  find,  that  the  practice  indulged  in 
by  the  compahy  of  charging  each  of  its  residence  subscribers  a 
rate  of  $1.50  per  month,  whether  it  is  furnishing  such  subscrib- 
ers individual  main-line  service  or  a  service  of  lesser  value 
known  as  party-line  service,  constitutes  discrimination,  but  we  do 
not  hold  that  the  discrimination  practised  is  or  was  unjust  in  the 
sense  that  the  penalty  provision  of  the  statute  should  be  enforced. 
As  we  view  the  situation,  it  is  largely  a  question  of  Classification, 
and  the  company  has  failed  to  adopt  the  practice  generally  in 
effect  where  a  party-line  service  is  furnished,  to  so  classify  such 
service,  and  has  also  failed  to  ^dopt  a  schedule  of  rates  in  con- 
formity with  the  service  it  is  furnishing.  We  see  no  reason  why 
the  general  practice  in  vogue  in  this  state  of  making  a  classifica- 
tion so  as  to  cover  specifically  in  its  rate  schedule  the  different 
classes  of  service  furnished  should  not  be  required,  and  it  is  our 
opinion,  and  we  find,  that  the  defendant,  the  Yankton  Telephone 
Company,  should  claasify  its  service,  in  the  first  instance,  as  be- 
tween business  and  residence,  a  subdivision  of  each  of  those 
classes  to  be  made  so  as  to  provide  for  main  and  party-line  service ; 
that  when  such  classification  is  perfected,  a  schedule  of  rates  be 
published  requiring  a  lesser  payment  for  party-line  service  than 
is  exacted  for  main-line  service,  and  a  lesser  rate  established  for 
each  of  the  grades  of  party-line  service  included  in  the  classifica- 
tion. The  only  question  before  us  in  this  prooeeding  being  in 
connection  with  allied  diseriminatc^  practices  and  improper 
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classification  of  telephone  service,  the  volume  of  rates  to  be 
charged  for  each  class  of  service  not  being  involved,  it  will  be  un- 
derstood that  the  classification,  together  with  the  schedule  of  rates 
to  be  adopted  by  the  company,  is  to  be  submitted  to  this  board  for 
approval. 

As  conclusions  of  law  from  the  foregoing  facts,  the  Board  now 
finds  and  decides: 

That  an  order  be  entered  requiring  the  Yankton  Telephone 
Company  to  classify  its  rates  as  between  individual  or  main- 
line service  and  one,  two,  three,  and  four  party-line  service,  as 
well  as  between  business  and  residence,  and  to  file  the  classifica- 
tion adopted  pursuant  to  this  order  together  with  its  schedule  of 
rates,  such  schedule  of  rates  to  provide  a  lesser  charge  for  party- 
line  service  than  it  exacts  for  main-line  service,  and  tixat  the  rates 
applying  to  its  party-line  service  be  graduated  on  the  basis  of  the 
number  of  phones  on  a  line. 

Let  an  order  be  entered  accordingly. 


WISCONSIN  RAILROAD  COMMISSION. 

HE  DULUTH  STREET  RAILWAY  COMPANY. 

Commissions  —  Rules  of  decision  —  ToUowing  decisions  of  state  courts 
— /mfM»fi*mefit  of  contrail. 

1.  The  Wiaconsin  Commission  wiU  not  hold,  contrmry  to  the  8tat» 
courts,  that  an  order  reducing  street  railway  faree  impairs  the  obliga- 
tion of  a  municipal  franchise  contract,  since  it  accepts  the  decisions  of 
such  courts  on  matters  of  law. 

Valuation -^  Near  future  improvements  and  extensions. 

2.  The  investment  to  be  made  in  the  immediate  future  in  street 
railway  improvements  and  extensions  should  be  considered  in  a  rate 
proceeding. 

Return '^  Street  railways --' Discontinuance  of  6  tickets  for  26  cents 
-^Factors  to  he  considered, 

3.  In  determining  whether  the  discontinuance  of  the  sale  of  6  street 
railway  tickets  for  25  cents  should  be  permitted,  the  need  of  addi- 
tional revenue  to  make  public-requirement  outlays  for  paving  and  espe- 
cially for  better  service  should  be  given  more  weight  that  the  loss  of 
revenue  from  automobile  competition  and  adverse  economic  conditions, 
although  tl|e  latter  factors  are  important. 

P.U.R.1916D. 


RE  DI7LUTH  8TRBBT  R.  00.  «15 

Betum --^  Street  raUttmy  ^  JH9€9tmtinumnee  of  e  tickets  for  9S  cents 
'^Factors  to  he  considered, 

4.  A  street  railway  will  be  permitted  to  dieoontimie  the  sale 
of  6  tickets  for  25  cents  where  the  return  for  the  last  twent;^  months 
was  onlj  about  5  per  oent,  although  the  average  return  for  the  pre- 
ceding six  years  was  8.8  per  cent,  it  appearing  that  the  loss  during 
the  twenty  months  from  the  competitive  operation  of  private  automo- 
biles, and  jitneys  to  a  less  extent,  and  from  higher  prices  for  ma- 
terials, supplies^  and  wages  is  not  temporary,  that  large  outlays  must 
be  made  for  paving  and  for  improvements  and  extensions,  that  any 
increase  in  gross  earnings  therefrom  will  be  offset  by  expenses,  and 
that  it  is  doubtful  whether  an  abnormally  low  cost  of  injuries  and 
damages  can  be  maintained. 

[April  10,  1916.] 

Appwcation  of  the  Duluth  Street  Railway  Company  for  an 
order  rescinding  an  order,  11  Wis.  R.  0.  R.  1,  November  13, 
1912,  requiring  the  sale  of  6  tickets  for  26  cents ;  granted  on  con- 
dition that  petitioner  makes  necessary  improvements  and  exten- 
sions. 

By  the  Commission:  On  May  24,  1915,  a  petition  was  pre- 
sented by  the  Duluth  Street  Railway  Company,  a  Minnesota  cor- 
poration operating  a  street  railway  in  the  city  of  Superior,  Wis- 
consin, wherein  it  is  alleged  that  the  rate  of  fare  provided  in  an 
order  of  the  Railroad  Commission,  dated  Xovember  13,  1912, 
and  reported  in  11  W.  R.  C.  R.  1,  tended  to  impair  the  obliga- 
tions of  a  contract  between  the  petitioner  and  the  city  of  Superi- 
or ;  that  such  rate  of  fare  deprived  the  petitioner  of  property  with- 
out due  process  of  law ;  thai;  the  rate  of  return  on  the  fair  value 
of  the  property  involved  under  the  rate  of  fare  as  provided  in  the 
order  was  wholly  inadequate,  and  that  under  the  rate  of  fare  pre- 
viously existing  it  has  been  and  would  now  be  less  than  6  per  cent 
per  annum,  and  finally  that  the  rate  of  return  to  the  petitioner 
for  the  present  year  will  be  less  than  5  per  cent  due  to  the  compe- 
tition of  autpmobiles  commonly  called  "jitneys,"  due  to  the  con- 
stant increase  in  the  expenses  of  operation,  and  to  a  general  de- 
crease in  passenger  traffic  beginning  about  August,  1914.  In 
view  of  these  facts  it  is  asserted  that  the  order  of  November  13, 
1912,  is  unreasonable  in  that  it  deprives  petitioner  of  a  fair  re- 
.turn  upon  the  value  of  its  property,  and  it  is  asked  that  the  or- 
der providing  for  a  sale  of  6  ticketa  for  26  cents  be  rescinded  and 
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such  fiirthet  ot^dlBrs  made  as  4he  OeKmitfissioci  nvy  .find  ueoeseaTy 

and  just. 

In  answer  to  the  petition  it  is  alleged  by  the  Superior  Conimei^ 
cial  Club  tbrongh  Mr^  B.  J.  Van  Vleek,  ehairman  of  its  street 
railway  committee,  that  there  has  been  no  serious  decrease  in 
earnings  in  the  operation  of  its  street  railway,  that  rather  than 
earning  less  than  5  per  cent  on  the  fair  value  of  its  property,  pe- 
titioner has  earned  and  is  still  earning  more  than  7^  per  cent. 
It  is  denied  that  the  ordinance  granting  the  petitioner  a  fran- 
chise to  operate  a  street  railway  constitutes  a  contract  as  to  the 
rate  of  fare  which  is  not  subject  to  regulation  by  the  Railroad 
Commission  of  Wisconsin.  In  short,  the  answer  constitutes  a 
general  denial  of  all  but  the  formal  assertions  of  the  petitioner, 
and  asks  that  the  petition  be  dismissed. 

Pursuant  to  notice  a  public  hearing  was  held  at  the  city  hall  in 
Superior  on  August  10,  1915.  The  Duliith  Street  Railway  Com- 
pany was  represented  by  W.  R,  Foley,  while  Louis  Hanitch  ap- 
peared on  behalf  of  the  Superior  Commercial  Club. 

The  general  ^gument  of  the  petitioner  at  the  hearing  and  in  a 
special  brief  ia  iix  summary  as  follows:  Conditions. surrounding 
the  operation  of  its  street  railway  h*ve  changed  since  the  order 
of  November  13, 1912,  was  entered,  especially  has  there  been  such 
a  decre^e  in  earnings  that  the  petitioner  can  no  longer  receive  an 
adequate  return  under  the  same.  Attention  is  called  to  certain 
minor  corrections  necessarj'  in  the  valuation  of  the  property  as 
made  by  the  Railroad  Commission  in  the  previous  case.  With 
respect  to  general  property  claimed  by  the  company  to  be  charge- 
able to  the  Superior  division  of  its  plant,  it  is  asserted  that  an 
addition  to  value  should  be  made  of  $55,859.12.  Another  cor- 
rection claimed  in  connection  with  abandoned  track  would  further 
increase  the  valuation  of  $9,179.86.  Using  what  purports  to  be 
a  corrected  value  based  on  the  Commission's  figures,  and  applying 
this  to  the  operations  for  the  fiscal  year  ending  June  30,  1915,  it 
is  estimated  that  the  return  has  been  3.73  per  cent,  assuming  that 
the  contingent  ticket  liability,  made  necessary  by  court  order, 
will  have  to  be  liquidated.  Assuming  that  the  coupons  will  not 
have  to  be  redeemed,  the  return  was  estimated  at  4.44  per  cent 
Using  the  Commission's  valuation  michanged  exc^t  for  neces-. 

Rary  corrections  to  bring  the  same  lip  te  date,  the  race  ot  return 
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was  estimated  to  be  respectively  4.49  per  cent  and  5.27  per  cent. 
The  change  in  conditions  is  predicated  ptimarilv  npon  decreases 
in  gross  and  net  earnings.  Gross  earnings,  it  is  contended,  have 
been  falling  dne  to  the  general  business  depression  consequent  up- 
on the  war,  the  jitney  competition,  .the  increased  private  use  of 
automobiles.  The  first  cause  mentioned  is  agreed  to  be  but  a 
temporary  one,  while  the  second  is  said  to  bid  fair  to  be  perma- 
nent. The  testimony  is  conflicting  as  to  the  extent  of  this  form 
of  competition,  and  the  loss  of  revenue  from  the  competition  of 
private  automobiles  is  likewise  diffieult  to  estianata  Based  upon 
the  showing  for  1915  it  is  estimated  that  the  drop  in  revenue  on 
account  of  the  two  last-named  cawes  is  from  $&,000  to  $6,000 
per  month.  With  respect  to  the  increase  in  expense,  argument,  is 
made  particularly  of  wage  increases,  of  the  large;  cost  of  injuries 
and  damages  actual  and  contingent^  and  of  the  expense  of  paving 
obligations  which  will  undoubtedly  have  to  be  borne  by  the  com- 
pany. Finally,  attention,  is  directed  to  the  need  of  extensions  and 
improvements  in  service  which  it  is  claimed  it  will  be. difficult 
to  make  unless  the  earning  power  of  the  property  be.  increased. 
At  any  rate  it  is  urged  upon  this  Commission'  to  grant  relief  at 
least  'temporarily  by  rescinding  its  former  order  in  view  of  the 
changed  conditions. 

The  respondent,  Superior  Commercial  Club,  contends  that  the 
value,  of  the  property  as  fixed  by  the  Commission  in  the  order 
of  November  13,  1912,  was  fair  and  liberal,  and  its  findings 
were  affirmed  by  both  the  circuit  court  of  Dane  coimty 
and  the  supreme  .court  of  the  state.  While  the  net  revenue 
may  have  decreased  during  the  fiscal  year  ending  June.  30, 
1915,  respondent  maintains  that  one  of  the  causes  of  such  de- 
crease, the  jitney  competition^  has  largely  ceased  to  operate. 
Again,  while  the  need  for  extensions  is  admitted,  respondent  de- 
nies that  such  prospective  expenditures  should  be  considered  until 
they  are  made.  The  same  applies  to  the  expenditures  for  paving. 
Evidence  was  introduced  to  show  that  during  the  past  six  years, 
including  the  poor  year  of  1915,  the  rate  of  retuim  to  the  company 
had  averaged  8.8  per  cent  In  general  respondent  maintained  that 
the  order  of  November  13,  1912,  should  not  be  rescinded  on  ac- 
oount  of  a  temporary  decrease  in  net  earnings  when  the  same  is 

brought  about  by  abnormal  causes.    .. 
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The  original  oomplaiiit  made  by  the  Superior  Commercial 
Club  i^inst  the  Duluth  Street  Railway  Company  involved  the 
reasonableness  of  the. rate  of  fare  of  5  oents  which  had  been  in 
force  for  a  number  of  years.  Upon  hearing  the  complaint  and 
subsequent  investigation  of  fact,  the  Commission  decided  the  rate 
was  unreasonable,  and  substituted  the  rate  of  fare  contained  in 
the  following  order: 

^^It  is  therefore  ordered  that  the  respondent,  the  Duluth  Street 
Railway  Company,  in  addition  to  its  present  rates  of  fare,  shall 
sell  through  its  ^sonduotors,  €  tickets  for  26  cents,  such  tickets 
to  be  good  for  use  at  all  hours  of  operation,  over  any  line,  and  sub- 
ject to  the  existing  transf^  privileges..  No  charges  are  herein 
made  in  the  rates  for  cash  fares;." 

Action  was  brought  in  the  circuit  court  of  Dane  county  by  the 
Street  Railway  Company  to  set  aside  the  above  order.  The  cir- 
cuit court  affirmed  the  decision  of  the  Commission,  and  appeal  was 
taken  to  the  supreme  court  of  Wisconsin.  The  supreme  court  sus- 
tained the  decision  of  the  lower  court  Appeal  has  been  taken  to 
the  United  States  Supreme  Court  on  a  writ  of  error,  where  the 
action  is  now  pending.  Meanwhile  this  proceeding  has  been 
brought  to  set  aside  the  order  of  the  Railroad  Commission  and  to 
again  establish  the  uniform  charge  of  five  cents. 

[1]  With  respect  to  the  issue  raised  in  this  proceeding,  that 
the  order  of  JSTovember  18,  1912,  tended  to  impair  the  obligation 
of  contract,  it  may  be  sufficient  to  state  that  the  decisions  of  the 
state  courts  upon  matters  of  law  are  accepted  by  this  Commission. 
Ko  relief  can  therefore  be  given  the  petitioner  upon  these  plead* 
ings. 

The  Commission  may,  however,  reconsider  its  findings  in  the 
previous  case,  and  make  a  new  determination  as  to  the  reason- 
ableness of  the  rates  now  in  force,  taking  into  account  such  new 
facts  as  may  have  developed  in  the  interim. 

The  fair  value  of  the  plant  and  business  of  the  Duluth  Street 
Railway  Company,  according  to  this  Commission's  decision  in  the 
^previous  case,  was  held  to  be  about  $700,000.  This  amount  was 
arrived  at  by  taking  the  present  value  of  the  physical  property  as 
of  June  30,  1911,  increased  by  the  present  value  of  property  lo- 
cated in  Duluth  but  chargeable  to  Superior,  increased  by  '^so 
much  in  the  way  of  depreciation  as  has  been  covered  by  proper 
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tshaigesj  togsdier  with  about  $10^000  for  additional  working 
capital^  and  hy  such  an  amount  for  the  cost  of  the  business  as  is 
ordinarily  allowed  in  cases  of  this  kind,"  11  Wis.  R.  C.  R,  22. 
This  fair  cost  value  of  $700,000  as  of  June  30,  1911,  conforms 
quite  closely  to  the  engineer's  appraisal  of  $711,583  on  the  same 
date  as  given  in  11  Wis.  R.  C.  R*  15,  For  the  purposes  in  this  pro- 
ceeding of  estimating  future  returns  the  physical  value  as  given 
above,  plus  subsequent  additions,  will  be  deemed  fair  in  making 
calculations.  Up  to  June  30,  1915,  the  petitioner  has  added 
$48,831,  which  is  composed  of  $99,427  of  actual  additions  and 
$50,596,  credits  due  largely  to  the  proportion  assigned  to  the 
Superior  division  for  dismantling  the  power  plant  in  Duluth. 
When  the  net  additions  given  above  are  added  to  cost  new  of 
1911,  we  obtain  a  cost  of  $760,414  as  of  June  30, 1915. 

[2]  In  deciding  the  issues  involved  in  this  proceeding,  it  is 
pertinent  to  determine  the  total  investment  basis  required  by  im- 
provements and  extensions  of  service  in  the  immediate  future. 
Taking  only  the  extension  which  is  of  the  greatest  public  neces- 
sity, the  one  to  the  dock  front,  its  installation  and  equipment 
would  require  according  to  the  company's  estimate  an  outlay  ex- 
ceeding $80,000.  In  addition  two  double-truck  cars  costing  about 
^6,000  each  have  been  ordered,  and  are  to  be  placed  in  service  on 
the  Billings  Park  Une  when  the  viaduct  shall  have  been  strength- 
ened. Paving  already  installed  but  in  litigation  will  no  doubt 
add  approximately  $20,000  to  the  physical  cost  Other  exten- 
sions, improvements,  and  paving  obligations  will  bring  the  total 
cost  between  $900,000  and  $950,000.  The  former  figure  has 
been  used  in  the  following  calculations  of  average  rates  of  return. 

[3, 4]  Bringing  the  income  accounts  given  in  11  Wis,  R.  C.  R. 
1,  30,  up  to  February  29,  1916,  and  showing  the  average  rate  of 
return  on  the  cost  to  reproduce  new,  we  have  the  approximate 
rates  of  return  as  given  in  the  table  below : 

Year  Rate  of  Return 

1910    10.0  per  cent 

1911 9.9     "       " 

1912    9.3     "      '* 

1913    8.2     "       « 

1914    11.0     "      « 

1915    4.3     "      •• 

1916* 3.8     "      « 

*  Eight  months  ending  February  29,  1916.     Placed  upon  an  annual  basis. 
the  per  oevtt  is  estimated  at  about  5.7. 
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The  average  rate  of  return  on  cost  new  for  eeven  flaoal  yeaw 
1910^1916,  estimating  four  months  of  1916,  we  find  is  somewhat 
in  excess  of  8  per  cent.  This  figure  is  increased  to  about  8.8  per 
cent  when  the  six-year  period  is  taken  prior  to  June  80,  1915,  and 
it  is  the  contention  of  the  respondent  that  an  average  return  of 
this  nature  does  not  permit  the  rescinding  of  the  order  requiring 
6  tickets  for  25  cents.  Considered  by  itself  the  Commission 
would  deem  such  an  average  return  adequate.  However,  it  seems 
necessary  in  this  proceeding  as  in  every  other  that  the  above 
figures  be  judged  not  absolutely,  but  in  their  relative  position. 
First,  we  find  that  the  last  eight  months  ending  February  29, 
1916,  do  not  show  any  material  change  from  the  unprofitable  con- 
ditions prevailing  in  1915.  It  seems  fair  to  assume  on  the  basis 
of  the  past  twenty  months  that  the  operations  of  the  fiscal  year 
1916  when  completed  will  not  differ  to  a  large  extent  from  1915. 
Although  the  public  automobile  is  not  as  potent  a  factor  now  as  in 
1915,  there  is  hardly  any  doubt  that  the  private  automobile,  due 
to  the  large  number  of  low-priced  machines  on  the  market,  will 
continue  to  make  serious  inroads  upon  electric  railway  revenues. 
Second,  the  increase  in  e3qt>en8e8  cannot  be  considered  as  a  purely 
temporary  condition.  The  higher  prices  for  materials  and  sup- 
plies, together  with  the  high  cost  of  living  and  consequent  de- 
mand for  better  wages,  will,  no  doubt,  continue  for  sometime.  At 
least  there  is  very  little  assurance  at  present  that  prices  will  de- 
crease to  the  lower  levels  of  1912  and  1913  in  .the  immediate 
future. 

However,  automobile  competition  and  adverse  economic  oou- 
ditious  in  general,  although  important  in  this  proceeding,  are  not 
paramount  The  situation  as  to  public-requirpment  outlays  for 
paving  and  especially  for  better  service  is  of  the  greatest  import- 
ance. 

At  present  the  respondent  is  engaged  in  litigating  the  payment 
of  about  $20,000  for  paving  in  certain  sections  of  its  track  zone. 
Judicial  decisions  of  the  higher  courts  indicate  that  electric  rail- 
way companies  in  this  and  other  states  will  be  legally  compelled  to 
pay  for  part  of  this  class  of  civic  improvements  in  the  future,  and 
the  taxes,  depreciation,  and  interest  charges  thereon,  amounting 
often  to  from  16  to  20  per  cent,  must  necessarily  be  borne  by  the 
patron.    The  fact  that  many  cities,  including  the  one  in  question, 
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are  laying  more  and  inqre  paviiiig  of  a  pel'I^aBent  character^  will 
result  in  proportionately  heavier  charges  which  in  some  instanced 
have  re&ched  the  poinii  where  thej  are  a  large  factor,  and  in  some 
eases  the  factor,  in  deciding  an  adjustsaent  in  fares.  Whether 
these  charges  are  prop^ly  an  item  in  the  electric  railway  income 
account  is  a  mooted  question.  The  fact  which  concerns  us  is  that 
at  present,  and  as  fax  as  we  can  fairly  judge,  the  paving  in  the 
track  zone,  in  many  instapoes,  will  be  an  investment  required  of 
these  companie& 

There  is  a  time  in  growiii^  utilities  as  well  as  in  other  enter- 
prises when  the  demand  for  service  reaches,  and  sometimes  even 
slightly  exceeds,  the  normal  edacity  of  the  plant  Eelatively 
large  additions  at  this  stage  become  imminent  During  the  period 
when  the  demand  is  approaching  the  capacity,  proportionately 
small  outlays  are  necessary  to  render  adequate  service^  but  when 
the  above  limit  is  reached,  the^  stockholders  are  compelled  in  the 
interests  of  economy  to  avoid  excessive  piecemeal  construction,  and 
not  only  to  make  additions  sufficient  to,  meet  the  present  require- 
ments, but  also  to  meet  those  for  a  reasonable  period  in  the  future. 
Hence  actual  additions  usually  exceed  those  urgently  needed. 
The  respondent,  it  appears,  has  reached  the  stage  when  improve- 
ments in  the  service,  especifilly  extensions,  are  required.  There 
has  been  relatively  only  a  small  increase  in  the  track  mileage  for 
the  last  twelve  years,  or  since  1904,  while  the  papulation,  it  is  es- 
timated, increased  about  30  per  cent,  and  passenger  traffic  in  the 
neighborhood  of  80  per  cent  during  this  time.  These  increases 
compared  with  the  increase  in  track  mileage  from  21.55  miles  in 
1904  to  23.54  at  present,  an  increase  of  a  little  over  9  per  cent, 
indicate  to  a  certain  extent  the  situation.  The  most  urgent  exten- 
sion at  present  which  the  public  demands  and  the  company  is 
desirous  of  making  is  the  one  to  the  dock  front  involving  an  esti- 
mated cost  in  excess  of  $80,000.  Other  extensions  must,  no  doubt, 
soon  be  made,  and  will  not  only  add  to  the  investment  costs,  but 
will  accumulate  operating  deficits  for  sometime.  As  soon  as  the 
viaduct  on  the  Billings  Park  line  is  strengthened,  the  company 
expects  to  place  two  double-truck  cars  in  operation,  costing  about 
$12,000.  It  is  fair  to  estimate  that  when  all  the  needed  improve- 
ments in  the  service  have  been  made  and  the  paving  obligation 
fulfilled,  that  from  $125,000  to  $175,0.00  will  have  been  added  to 
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the  plant  value  within  the  next  few  years.    Upon  the  basis  of  the 
average  net  earnings  for  the  period  1910  to  1916,  inclusive,  the 
rate  of  return  upon  the  increased  plant  value  will  slightly  exceed 
6  per  cent.    However,  the  conditions  prevailing  for  several  years 
up  to  June  30, 1914,  can  hardly  be  considered  as  absolutely  repre- 
sentative of  the  conditions  which  will  prevail  in  the  immediate 
future.    The  experience  of  the  last  twenty  months,  while  probably 
showing  relatively  a  rather  small  amount  of  net  earnings,  must  be 
considered  as  having  an  important  bearing  in  this  proceeding, 
and  as  being  indicative  in  a  degree  of  conditions  which  will  pre- 
vail for  several  years.     When  the  average  net  for  the  latter  period 
is  taken  an  average  return  of  approximately  4  per  cent  per  annum 
results,  or  when  the  revenues  are  placed  upon  a  S-cent  fare  basis 
the  average  net  earnings  produce  an  average  return  for  the  im- 
mediate future  in  the  neighborhood  of  5  per  cent.     Th«  conten- 
tion may  be  made  that  it  is  quite  certain  that  the  gross  earnings 
will  increase.    When,  however,  inclusions  in  outlays  are  made  for 
increased  fixed  costs  due  to  extensions  and  paving,  and  allowance 
is  made  for  competition,  and  deficits  incurred  upon  new  lines,  it  is 
difficult  to  see  on  the  basis  of  data  at  hand  that  there  will  be  such 
net  earnings  as  to  render  an  excessive  average  return.     In  fact, 
when  the  situation  is  looked  at  from  various  viewpoints,  a  fair  es- 
timate would  seem  to  place  the  returns  under  these  conditions' 
rather  slightly  below  than  above  a  fair  figure*     Furthermore,  the 
electric  railway  industry  is  subjected  to  certain  hazards  which 
are  not  as  potent  in  several  other  natural  monopolies.    It  has  en- 
tered an  era  of  competitive  operation  with  the  automobile,  and  the 
effect  upon  earnings  has  been  mentioned  above.    Another  factor 
which  is  of  equal,  if  not  greater,  importance,  is  the  cost  of  injuries 
and  damages.    Due  to  the  methods  and  procedure  through  which 
these  claims  are  adjusted  and  the  risks  under  which  operation  is 
carried  on  where  the  human  element  plays  such  a  large  role,  it  is 
necessary  to  make  adequate  provision  for  this  class  of  expense. 
Experience  data  shows  that  from  2  to  10  per  cent  of  gross  earn- 
ings is  required  to  meet  injury  and  damage  claims,  and  numerous 
cases  may  be  cited  where  one  serious  accident  has  occasioned  out- 
lays exceeding  the  higher  percentage  given.     The  company  in 
question  has  had  experience  of  this  nature,  and  6ther  companies 
in  this  state,  especially  an  interurban  line  with  two  accident^ 
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the  moat  smous  one  ooouirisg  jtwt  recently,  give  evidence  enotigh 
that  the  operatioii  of  an  electric  railway  is  hazardous,  and  must  be 
treated  as  sach  in  a  proceeding  of  this  kind.  The  contention  of 
the  respondent  that  th0.co;Enpany's  injory  and  damage  bill  of 
nearly  $23,000  in  1915,  amounting  to  B  per  cent  of  gross  earnings, 
is  exceptional,  and  tbs^t  an  average  of  six  years  should  be  taken 
as  a  criterion  of  this  charge,  is  a  point  well  taken;,  but  when  it  ie 
considered  that  comparatively  the  requirement  in  Superior  of 
about  3.6  per  cent  of  gross  earnings  for  injuries  and  damages  dur- 
ing these  six  years  is  somewhat  below  the  average  of  5  and  6  per 
cent  allowance,  it  must  be  stated  that  the  company  has  been  un- 
usually fortunate  or  unusually  careful,  or  both,  and  that  it  is 
doubtful  whether  this  average  can  be  maintained,  especially  since 
the  riding  public  is  incessantly  demanding  greater  speed  in  urban 
transit. 

Taking  into  account  all  the  factors  outlined  abovd,  it  would  ap- 
pear that  prudence  dictates  a  liberal  policy  be  adopted  in  this 
proceeding.  The  future  welfare  of  the  city  ofr  Superior  is  to  a 
large  extent  dependent  upon,  adequate  street  railway  facilities  and 
service.  The  requirement  that  all  parts  of  the  city  be  equally  well 
served,  and  that  all  patrons  receive  comfortable  and  convenient 
transportation,  demands,  as  we  see  it,  that  wheoi  i^.  reduction  in 
fare  stands  in  the  way  of  these  improvements  it  is  neces3arily  the 
desire,  and  to  the  best  interests  of  the  riding  public,  that  the  fare 
be  placed  at  such  a  figure  where  private  enterprise  will  be  willing 
to  take  the  initiative  to  furnish  the  improvements.  On  the  other 
hand,  it  is  quite  certain  that  the  riding  public  in  Superior  would 
rather  forego  a  slight  reduction  in  fares  and  thereby  be  placed  in 
a  position  to  demand  adequate  service  than  to  pay  fares  at  which 
improved  facilities  cannot  be  provided.  When  the  entire  situa^ 
tiou  is  viewed  in  its  proper  perspective,  there  can  be.  little  doubt 
that  the  adoption  of  a  hand-to-mouth  policy  would  probably  carry 
with  it  serious  consequences.  The  basis  for  rescinding  the  pre- 
vious order  lies  chiefly  in  future  needs  for  service  rather  than  in 
placing  the  emphasis  upon  past  earning  power.  It  is  therefore  the 
opinion  of  this  Commission  that  the  previous  order  requiring  a 
reduction  in  fare  to  6  tickets  for  a  quarter  stands  rescinded  when- 
ever the  petitioner  has  complied  with  the  service  requirements  on 

its  Superior  division. 
P.U.R.1916D. 
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It  is  therefore  held  that  this  OfMnmifinoiiy  upon  satisfaotoiy 
evidence  that  the  oompany  has  in  good  faith. Altered  upon  Tnaking 
the  necessary  improvements  and  extensions,  will  issue  an  order 
rescinding  the  order  of  November  13,  1912,  requiring  the  sale  of 
6  tickets  for  26  cento  (11  Wis.  R  C.  R.  81). 

Railroad  Oommission  of  Wisconsin,  by  Halford  Erickson,  Carl 
D.  Jackson,  and  Walter  Alexander,  Commissioners. 
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BOARD  OF  WATER  COMMISSIONERS  OF  THE  CITY  OP 

SPARTA 

V. 

0.  I.  NEWTON^S  SONS  COMPANY. 

RE  0.  I.  NEWTON'S  SONS  COMPANY. 

VtUuatiini'^EletnefU&^ExpendUureB  to  he  nUtdm  4n,  fminur^  for  li»- 
ppovemetUs  and  replacements, 

1.  Expenditures  that  must  be  made  in  the  near  future  for  improT- 
ing  and  rebuilding  a  portion  of  the  plant  should  be  taken  into  consid- 
eration in  a  rate  valuation. 

neUtm  —  EteefHcity  —  Atnownt, 

2.  A  return  of  7.9  per  cent  for  an  eleetrie  utility  ia  mot  ezeesaive. 

[April  19,  1916.] 

Complaint  alleging  that  rates  for  electricity  charged  by  de- 
fendant were  unreasonable,  excessive,  and  discriminatory,  and  re- 
quest by  utility  for  Comiuission  to  establish  rates ;  order  establish- 
ing rates* 

By  the  Commission:  On  February  9,  1915,  a  complaint  was 
filed  by  the  board  of  water  commissioners  and  the  common  council 
of  the  city  of  Sparta,  alleging  that  the  rates  and  schedules  of  the 
O.  I.  Xewton's  Sons  Company  are  unreasonable,  excessive,  and  un- 
justly discriminatory.  On  February  19th,  an  application  was 
filed  by  the  O.  I.  Newton's  Sons  Company,  stating  that  the  present 
rates  are  so  various  and  numeroua  that  it  is  impossible  to  classify 
or  arrange  them.    The  oompany  therefore  requeeted  the  Commis- 

P.U.R.1916D. 
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fiion  to  make  an  investigation,  and  to  estahliab  such  rates  as  it 
might  find  just  and  reasonable. 

A  hearing  was  held  pursuant  to  notice  on  April  20,  1915.  G. 
M.  Newton  appeared  for  the  company.  No  other  appearances 
were  entered. 

No  data  or  information  relating  to  the  value  of  the  property  or 
the  cost  of  supplying  the  service  was  presented  at  the  hearing. 
Mr.  Newton  stated  that  be  did  not  wish  to  express  an  opinion  as  to 
the  value  of  the  property,  and  that  he  was  willing  that  the  Com- 
mission should  fix  such  rates  as  it  deemed  proper  after  making  an 
investigation.  The  complainants,  in  a  letter,  also  signified  their 
desire  to  leave  the  questions  at  issue  with  the  Conuniasion. 

A  tentative  valuation  of  the  physical  property  as  of  March  1, 
1915,  has  been  made,  a  summary  of  which  follows,  together  with 
the  balance  sheets  of  the  company  for  the  years  1913,  1914,  and 
1915. 

TENTATIVE  VALUATION  OF  PHYSICAL  PROPERTY. 
March  1,  1916. 


1 

I  Reproduc- 

)  tioB 

I  Cost. 


Reproduc- 
tion 
Coet  Leas 
Deprecia- 
tion. 


A.  Land  

B.  Tk-ansmission  k  distribution 

C.  Buildings  &  misc.  structures 

D.  Plant  equipment   

E.  CS«neral  equipment  


$  6,000 

d0,939 

11,846 

36J007 

1,938 


$  6,900 

20,981 

9,496 

29,875 

1,249 


ToUl 

Add  12%   (see  note  below) 


Total 

H.  Haterials  A  supplies 

Total 


86,630 
10,396 


67,601 
8,100 


97,026 
1,000 


76,601 
1,000 


98,026 


76,601 


Note. — ^Addition  of  12  per  cent  to  cover  engineering,  superintendence,  in- 
terest'during  constmetion,  contbigeneies,  etc 
P.U.R.1916D.  40 
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BALANCE  8HBBT  AS  PEB  BOOKS  OF  COMPANY. 


1913 


1914 


1916 


Assets : 

Property  &  plant 

Investments    

Sinking  fund   (cash)    . . 
*•  "       (cont.  req.) 

Caah  

Accounts  receivable  . . . . 
Materials  and  supplies  . 

Misc.  curreot  assets 

Open  accounts   


$135,922.17 
7,000.00 
1,452.50 

26.00 

2,561.01 
127.36 

5,802.56 


$139,415.33 
7,000.00 
1,606.11 


3,197.22 
11,015.54 


$143,467.03 

7,000.00 

2,454J20 

1,166.67 

10:62 

3,458.94 

800.00 

i     649.07 

I  5,648.36 


Total  assets 


Liahilities:  » 

Capital  stock 

Funded  debt 

Depreciation  reserve  . . . 
Sinking  fund  reserve  . . 
Notes  and  bills  payable 

Dividends  unpaid 

Miso.  current  liabilities 

Taxes  accrued  , 

Interest  accrued 

Surplus  , , 


$152,890.60 


$50,000.00 

42,000XH> 

12,416.49 

2,833.33 

4,100.00 

716.22 

1,206.00 

3.000.00 

36,528.56 


$162,234.20 


$50,000.00 

39,000.00 

15,705.86 

1,833.33 

5,900i)0 

709.46 

2,628.00 

5,430.00 

41,207.50 


$164,055.09 

$50,000.00 

36,500.00 

18,048.85 

1,166.67 

8,300.00 

357.00 

986.96 

900.00 

360.00 

47,235.59 


Total  liabilities $152,890.60|    $162,234.20    $164,655.09 


The  balance  sheets  are  for  the  fiscal  years  which  end  on  June 
30th.  Since  the  close  of  the  last  fiscal  year,  however,  the  company 
has  made  numerous  alterations  and  additions  to  its  property  which 
do  not  appear  in  the  balance  sheet  for  the  year  1915.  Taking  the 
statement  for  1915  as  it  is,  we  find  that  the  property  and  plant 
account  totals  $143,467.03.  In  this  amount  is  included  $36,000 
for  water  f)ower  and  franchise  rights.  If  this  latter  amount  is  de- 
ducted, the  cost  new  of  the  physical  property,  as  shown  by  the 
books  of  the  company,  is  $113,467.03  on  June  30,  1915,  or  about 
$15,000  more  than  the  reproduction  cost  as  shown  by  the  toita- 
tive  valuation  bf  the  physical  property.  The  extent  of  the  accrued 
depreciation  as  shown  by  the  balance  sheet  is  $18,849,  and  accord- 
ing to  the  tentative  valuation  it  is  $21,426.  These  amounts  being 
about  equal,  the  difference  between  the  cost  of  reproduction  less 
depreciation  shown  by  the  physical  valuation  and  by  the  bo(^  of 
the  company  is  about  the  same  as  the  difference  between  the  cost 
new  of  the  appraisal  and  of  the  books.  As  stated,  the  company  has 
made  numerous  additions  and  changes  to.  its  property  since  June 
30,  1915,  which,  together  with  the  omissions  from  the  inventory. 

bring  the  cost  of  reproduction  of  the  physical  property  according 
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to  the  valuation  up  to  $106^654,  and  the  cost  of  reproduction  less 
depreciation  to  $85,721. 

The  company  obtains  its  energy  from  two  hydraulic  powers  lo- 
cated on  the  Ea  Crosse  river.  One  is  located  within  the  city  limits 
of  Sparta  and  the  other  about  3  miles  up  the  river.  The  upper 
power  is  also  used  in  the  operation  of  a  small  feed  mill.  A  steam 
auxiliary,  plant,  large  enou^  to  carry  the  entire  load,  has  been 
built  at  the  uppw  power.  After  a  detailed  investigation  of  the 
flow  of  the  water  and  the  cost  of  substitute  power,  it  seems  that  the 
combined  value  of  the  portion  of  these  two  water  powers  which  is 
used  for  electrical  purposes  is  about  $27,000. 

[1]  If  the  cost  of  reproduction  less  depreciation,  as  shown  by 
the  physical  valuation  ijx  this  case,  were  to  be  used  for  rate-making 
purposes,  some  injustice  would  be  done  to  the  company,  in  that  the 
company  will  find  it  necessary  to  spend  in  ike  neighborhood  of 
$10,000  in  the  near  future  to  rebuild  the  hydraulic  works  of  the 
power  located  within  the  city.  The  company  probably  will  have  to 
make  this  improvement  during  the  coming  season*  Then,  too,  the 
company  will  find  it  necessary  to  make  some  changes  in  the  dis- 
tribution system,  and  to  rebuild  a  portion  of  it  While  these  ex- 
penditures have  not  as  yet  been  made,  they  must  of  necessity  influ- 
ence the  value  which  is  placed  upon  the  property  for  rate-making 
purposes.  Taking  all  the  facts  of  the  case  into  consideration  as 
disclosed  by  our  investigation,  it  seems  that  the  fair  value  for  rate- 
making  purposes  of  the  property  of  the  company,  used  and  useful 
in  serving  the  public,  is  about  $125,000. 

The  following  l^rec  tables  show  the  income  accounts  of  the  com- 
pany for  the  years  1913, 1914r,  and  1915,  the  fuel  used  in  the  aux- 
iliary 8l;eam  station  for  a  nuniiber  of  years,  and  dia  amounts 
charged  to  maintenance  for  a  numbw  of  years. 

P.UJL191SI>. 
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Incoiae  Account  ae  per  Books  of  Company. 


1913 


1914 


1916 


Operating  Revenues: 
Commercial  lighting 
Commercial  power  . . 
Street  lighting 


Total 


Operating  Expenses : 

Generation   

Distribution  

ConBumption 

Commercial , 

General    

Undistributed 

Taxes , 

Depreciation 


Total 


Net  operating  rerenue  . , 
Nonoperating  rerenue* 


GroBB  income 


$13,881.58 
3,078.86 
4,821.12 


I 


$14,172.71 
5,103.91 
5,535.62 


21,781.56 


2,135.93 
197.79 
786.501 
179.51 

4,362.12 
966.06 

1,311.99 

3,048.00l 


$14,290  j»e 
7,013.17 
5J96.17 


24,812.24 


3,665.391 

844.51' 

739.75! 

148.86 
4,272.97 

601.67 
2,122.65 
8,048.00 


13,009.90 


15,433.80 


8,771.661 
386.40 


9,378.44 
•  427.05 


$e,158iM       $9,806.49 


27,099.18 


4,594.26 
1,737  63 
757.68 
143.50 
3,318.12 
1,219.70 
2,139.20 
3,048i)0 


16,957.98 


10,141.20 
946.65* 


$11,067.86 


*  Includes  revenue  from  Angelo  Milir 


Fuel  Used  in  the  Auxiliary  Steam  Station. 


Year  Cost 

in08  $298.47 

1909  699.97 

1910  524.81 

1911  905.56 


Year  Cost 

1912   $701.30 

1913   32.34 

1914   648.66 

1915   1,435.40 


Amount  Charged  to  Maintenance  as  per  Books  of  Company. 


Year  Amount 

1908 $3,014.44 

1909 2,739.72 

1910 2,197.93 

1911 2,507.18 


Year  Amount 

1912 $1,205.53 

1913 804.10 

1914 1,.151.16 

1915 1,166.57 


From  an  examination  of  the  tables  showing  the  use  of  fuel  by 
the  auxiliary  plant,  it  will  be  noted  that  in  the  year  1915,  $V 
435.40  was  expended  for  this  purpose.  This  amount  is  considera- 
bly above  that  spent  for  the  same  purpose  in  the  other  years  diown 
in  the  table ;  but,  on  the  other  hand,  it  will  be  noted  in  the  table  of 
maintenance  charges  that  only  $1,166.50  was  spent  for  that  pur- 
pose in  the  year  1915,  which  is  less  than  a  property  of  this  size  and 
kind  would  ordinarily  require,  and  is  also  less  than  was  spent  in 
the  earlier  years  shown  in  the  table.  With  these  facts  in  mind,  it 
would  seem  that  the  statement  of  expenses  for  the  year  1915,  ex- 
cepting depreciation,  can  be  taken  as  the  normal  expense  of  oper- 
ating this  property.  The  amount  charged  to  depreciation  should 
be  increased  in  this  instance  to  about  3^  per  cent  on  the  cost  new, 
P.U.R.1916D. 
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or  $682  more  than  the  company  charged  in  the  jnear  1915.  This 
change  in  the  depreciattion  allowance  would  increase  the  operat- 
ing expense  to  $17,639.98,  and  would  leave  the  net  operating  reve- 
nue $9,459.20.  The  nonoperating  revenue  for  the  year  1915 
from  merchandise  sales  amounted  to  about  $450,  which  amount  iu 
the  present  instance  should  be  added  to  the  net  operating  revenue, 
for  the  treason  that  none  of  the  expenses  and  investment  have  beev 
apportioned  to  this  department.  [2]  After  adding  the  nonoperatr 
ing  revenue,  it  will  be  seen  that  the  gross  income  for  the  year 
1915  amounted  to  $9,909.20,  which  is  equal  to  a  return  of  about 
7.9  per  cent  on  the  fair  value  of  the  properly.  This  rate  of  return 
cannot  be  cansidered  exceaaive,  and  therefore  no  material  reduc- 
tion in  the  rates  oan  be  made  at  this  time. 

It,  however,  will  be  necessary  to  establish  a  different  rate 
sobedule,  because  the  rates  now  in  force  are  diseriminatorv  in  that 
there  is  no  system  of  charging  which  treats  all  customei^s  alike. 
The  rates  in  force  at  the  present  time  are  as  follows: 

Vofnmercial  Lighting: 
Minimiun  montiity  biU  $1.00. 
Residences,  12^  cts.  per  kw.  br.  with  a  disccMint  of  10  to  20%  according  to 

the  bill  if  the  bill  is  paid  within  10  days. 
All  otlker  lighting  it  paid  for  at  different  rates  varying  froni  12^  eta.  per 
kw.  hr.  to  2J  cts.  per  kw.  hr. 
Commeraial  Power: 

Meter  Rates:     121  cts.  to  2|  cts.  per  kw.  hr. 
Street  Lighting: 

83—4  ampere  magnetite  arcs  burning  on  an  all-night  every-night  schedule, 
$61.92  per  year. 

An  investigation  has  been  made  with  the  end  in  view  of  estab- 
lishing a  uniform  rate  schedule  which  will  furnish  about  the  same 
amount  of  revenue  as  the  company  is  now  getting.  The  schedule 
of  rates  set  forth  in  t|he  o^der  at  the  end  of  this  decision  probf^bly 
will  yield  revenue  in  accordance  with  the  following  table^  which 
revenue,  it  will  be  seen,  is  about  the  same  as  that  obtained  by  the 
company  in  the  year  1915. 

Probable  Revenue  from  the  ^cw  Rates. 

Commercial  lighting $13,265.8(6 

Commercial  power  3,216.68 

Municipal  street  lighting 5,139.36 

Ornamental  post  lighting 698.52 

Signal  service — railway   .* 4,483.65 

Nonoperating    450.00 

Total     $27,264.07 

B.U.R1916D.       :        ;  .         .  .   ^  .  .  ...... 
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It  is  th/^ref ore  ordered  that  the  0.  I.  jSTewton's  Sons  Company 
shall  abandon  the  schedule  of  rates  which  it  now  has  in  force,  and 
substitute  therefor  the  following: 

Commercial  LighHng. 

Minimiun  bill:     75  cts.  per  month. 

Primary:     12  ct&  net,  or  13  eta.  groaa,  for  the  ilr^t  30  hrs.  use  per  month 

of  the  active  connected  load, 
fieeondary :    7  otr.  net,  or  8  cts.  gross,  for  the  next  60  hrs.  use  per  month  of 

the  active  connected  load. 
Excess:     3  ct6.  net,  or  4  cts.  gross,  for  all  over  90  hrs.  nse  per  month  of  the 

active  connected  load. 
The  active  load  i^all  in  each  case  be  a  fixed  ]»ercentage  of  the  total  oon- 

n^cted  load  of  lamps  installed  on  ^e  premises,  excluding  applianees. 

Class  A  shall  consist  of  residenoes,  dwellings,  flats,  and  private 
rooming  houses.  Sixty  pen*  cent  of  the  first  500  watts  and  33^ 
per  cent  of  all  over  500  watts  connected  for  these  consumers  shall 
be  deemed  active. 

Class  B  shall  consist  of  all  consumers  not  enumerated  in  classes 
A  and  C  In  this  class  70  per  cent  of  the  first  2.5  kilowatts  and 
55  per  cent  of  all  additional  connected  loads  shall  be  deemed 
active. 

Class  C  shall  consist  of  public  and  parochial  schools,  churches^ 
hotels,  hospitals,  public  buildings,  garages,  barns,  and  stables,, 
warehouses,  laundries,  blacksmith  shops,  and  small  industrial  es- 
tablishments. In  this  class  55  per  cent  of  the  connected  load  shall 
be  deemed  active. 

Commercial  Power. 

Minimum  bill:     $1.00  per  month  for  the  first  2  h.p.  or  fraction  thereof,  and 

50  cts.  per  month  for  each  additional  h.p.  of  nominal  rated  capacity. 
Primary:     S  cts.  net,  or  9  cts.  gross,  for  the  first  15  hrs.  use  per  month  of 

the  active  connected  load. 
Secondary:    5  cts.  net,  or  6  cts.  gross  for  the  next  80  hrs.  use  per  month  of 

the  active  connected  load. 
Excess:     2.5  cts.  net,  or  3.5  cts.  gross  for  all  over  45  hrs.  use  per  month  of 

the  active  connected  load. 
The  active  load  shall  be  determined  as  follows: 

First  10  h.p.' 90  per  cent. 

Next  20     *^    75     **       " 

"       30     "     60     "       **  ' 

All  over  60     **     50     "       •* 

Except,  however,  if  the  active  load  so  determined  exceeds  the  possible  load, 
the  total  possible  load  in  h.p.  shall  be  deemed  to  he  the  active  load. 

Railway  Signal  Service. 
3  cts.  per  kw.  hr.  for  all  energy  used. 

Discount. 
The  difference  between  the  gross  and  net  rates  shall  constitute 
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a  tlisconnt  for  payment  of  bills  on  or  before  the  10th  day  of  the 
month  following  tne  month  in  which  service  was  rendered* 

Street  LighHnff.. 

The  rate  for  4  ampere  magnetite  arc  lamps  shall  remain  as  at 
present  ($61.92  per  lamp  per  year),  lamps  to  bum  on  an  all- 
night  every -night  schedule. 

.  Ornamental  Post  Lightvng. 

The  rate  for  ornamental  post  lighting  shall  remain  as  at  pres- 
ent,— 3  cts.  per  kw.  hr.  for  all  energy  used,  and  the  company  shall 
maintain  the  lamps. 

Railroad  Commission  of  Wisconsin,  by  Half  ord  Erickson,  Carl 
D.  Jackson,  and  Walter  Alexander,  Commissioners. 
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RE  WATERTOWN  TELEPHONE  COMPANY. 

M>epreoiation  —  Telephonea  —  Amount. 

1.  An  all(ywaiice  of  6^  per  cent,  rather  than  6  per  cent,  "veaB  made 
for  annual  depreciation  of  a  rural  telephone  fiyetem  in  a  rate  ease. 

Beturn  — Intereat  ufKm  extension  investment, 

2.  lliat  telephone  subscribers  have  advanced  part  of  the  cost  of 
extensions  should  be  considered  upon  an  application  for  a  rate  increase, 
aHhough  interest  upon  the  amount  advanced  is  small,  particularly^  when 
the  utilily  is  earning  a  net  return  of  (I  per  cent. 

Return  ^TelephoneB'^  Failure  to  reme^  defective  aeroice. 

3.  A  slight  increase  in  telephone  rates  yielding  a  net  return  of  6 
per  cent  was  not  allowed  although  such  a  return  is  not  liberal,  where 
adequate  efforts  had  not  been  made  to  remedy  defective  service. 

[April  IS,  1916.] 

Application  of  the  Watertown  Telephone  Company  for  au- 
thority to  increase  its  rates,  tolls,  and  charges;  dismissed. 

By  the  Commission :  Application  in  the  above-entitled  matter 
was  £led  with  the  Commission  August  24,  1015«  Applicant  is  a 
public  utility  engaged  in  the  management  and  operation  of  a  ru- 
ral telephone  system  in  the  vicinity  of  Watertown,  with  l^gal 
rates  at  the  time  of  the  application  as  follows: 
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632  WISCONSIN  RAILROAD  COMMISSION. 

Residence  phoncH $1.25  per  mootb 

Business  pnones  1.50    "        " 

Two-party  residence  phones  within  one  mile  circtdi 1.50    **        " 

Applicant  asks  for  authority  to  pat  in  effect  the  following 
schedule : 
Residence  Telephones: 

Within  a  radius  of  4  miles  from  central  switching  station, 
$18  per  year,  payable  on  the  Ist  day  of  January  and  quarterly 
thereafter. 
Business  Tele-phones: 

Within  a  radius  of  4  miles  from  central  switching  station, 
$21  per  year,  payable  on  the  first  day  of  every  three  months. 

To  the  above  there  is  added  75  cents  per  quarter  for  each 
additional  mile  from  central  switching  station. 

Two-party  line  residence  telephone  within  2  miles  from  cen- 
tral switching  station,  $6  quarterly. 

The  following  discounts  will  be  allowed: 

If  quarterly  rental  is  paid  by  the  20th  of  the  first  month,  75 
cents. 

If  pai(t  by  20th  of  second  month,  50  cents. 

If  paid  by  20th  of  third  month,  25  cents. 

Hearing  in  the  above-entitled  matter  was  held  at  Madison, 
January  19,  1916.  J.  T.  Prentiss  appeared  for  the  Watertown 
Telephone  Company  and  Fred  Smith'  on  behalf  of  subscribers 
on  a  number  of  the  circuits  of  that  company. 

At  the  hearing  certain  matters  with  neference  to  the  history 
and  financial  condition  of  the  company  were  taken  up,  and  some 
testimony  introduced  regarding  the  service  furnished.  It  ap- 
pears that  the  Watertown  Telephone  Company  is  a  metallic 
rural  system  on  cedar  poles,  serving  a  total  of  approximately 
400  subscribers.  Switching  service  is  furnished  by  the  Water- 
town  exchange  of  the  Wisconsin  Telephone  Company.  The 
Wisconsin  Telephone  Company  also  has  charge  of  the  collect- 
ing and  certain  managerial  details.  All  materials  as  used  are 
purchased  from  the  Wisconsin  Telephone  Company  at  cost  price, 
plus  a.  carrying  charge,  which  does  not  seem  to  be  unreasonable. 
The  Watertown  Telephone  Company  is  thereby  relieved  of  the 
necessity  of  carrying  a  stock  of  materials  and  supplies. 

A  valuation  w^s  made  by  the  engineering  staff  of  the  Com- 
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mifisioiL  as  of  December  1,  1915.  The  cost  of  reprodnotion  new 
as  determined  by  tha  ^taS  was  $23,051^  and  the  reproduction 
less  depreciation  was  $13,572*  It  appears,  ho-wever,  that  dome 
modification  of  this  valuation  ahould  be  made  on  account  of 
reeeivers,  transmitters,  and  induction  coils  which  axe  furnished 
by  the  Wisconsin  Telephone  Company,  and  the  use  of  which 
is  covered  by  the  amount  paid  for  switching  sexvice,  and  for 
other  reasons  which  make  the  cost  new  approximately  $22,425 
and  the  present  value  approximately  $13,196.  An  audit  of  the 
expenses  of  the  Watertown  Telephone  Company  was  made  by 
the  Commission's  accounting  staff  for  the  year  ending  December 
31,  1915,  and  the  books  found  to  be  substantially  correct  Fol- 
low^ing  is  a  summary  of  the  amotmts  charged  to  the  primary 
expense  accounts  as  shown  by  our  audit: 

Central  ofllce  expense $1,206.07 

Wire  plant      '*         867.46 

Substation        " 438.66 

Commercial      "         183.06 

General             "         244.33 

Undistributed  '^         365.41 

Total  of  foregoing $3,805.86 

Taxes    101.44 

Total  direct  expenses  snd  taxes $3^07.30 

[1]  Total  operating  rCT'enues  for  the  past  year  were  $5,- 
973.10.  Nonoperating  revenues  were  $458.93,  but  an  analysis 
of  the  nonoperating  revenues  indicates  that  in  all  probability 
the  total  of  such  revenues  will  not  amount  to  more  than  $200 
per  year  on  the  average.  This  would  mean  that  the  total  reve- 
nues whieh  should  be  considered  for  purposes  of  this  case  amount 
to  $6,175.10.  Operating  expaises,  as  already  stated,  were  $3,- 
497.30,  leaving  $2,677.80  available  for  interest  and  depreciation. 
Depreciation  at  6  per  cent  of  the  cost  new,  as  shown  by  the 
engineers'  appraisal,  would  amount  to  $1,346.50.  The  fair  value 
of  the  property  for  purposes  of  rate  establishment  appears  to  be 
in  the  neighborhood  of  $20,000.  If  we  assume  that  the  com- 
pany should  earn  7  per  cent  for  interest  and  profits,  upon  this 
fair  value,  the  total  amount  to.be  provided  for  such  retiirn 
would  be  $1,400  per  year,  making  a  total  allowance  for  interest 
and  defNf^iation  of  $2,745.50.  Siz  per  cent  for  depreciatipn 
may  be  a  rather  conservative  allowance,  but  even  with  an'  allow- 
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ance  of  6^  per  cent  for  depreciation,  which  it  seems  would  un- 
questionably be  adequate  for  all  of  the  property  of  the  Water- 
town  company,  the  total  amount  to  be  provided  for  depreciation 
would  be  $1,457.62.  With  earnings  as  they  were  during  the 
year  1915,  the  amount  available  for  interest  would  be  $1,220.18, 
or  slightly  over  6  per  cent  of  the  fair  value  of  the  property  after 
providing  6^  per  cent  for  depreciation.  Even  if  nonoperating 
revenues  were  to  be  excluded,  the  company  would  be  earning 
slightly  over  5  per  cent  upon  its  fair  value. 

[2]  It  was  developed  at  the  hearing  that  in  some  instances 
subscribers  had  borne  part  of  the  expense  of  extensions  in  order 
to  receive  service.  A  statement  submitted  by  the  company  shows 
a  total  of  15  such  instances,  with  total  contributions  by  sub- 
scribers amounting  to  $528.50.  Although  the  amount  so  ad- 
vanced is  not  large,  and  interest  upon  it  would  not  amount  to 
very  much,  it  is  suflScient  to  be  worthy  of  consideration,  par- 
ticularly when  the  company  is  apparently  earning  about  6  per 
cent  upon  the  value  of  its  property  above  the  amount  required 
for  depreciation. 

[3]  Considerable  complaint  was  made  regarding  the  quality 
of  the  service  furnished,  and  the  representative  of  the  company 
admitted  that  upon  a  part  of  the  system  service  was  unsatis- 
factory. He  stated,  however,  that  the  company  had  done  all  in 
its  power  to  remedy  defects  in  service.  We  are  not  convinced 
that  all  means  of  improving  the  service,  have  been  exhausted,  as 
we  believe  they  should  be  before  an  increase  in  rates  should  be 
authorized.  It  may  be  that  when  the  company  has  thoroughly 
overhauled  its  system,  and  put  the  service  upon  the  best  possible 
basis,  some  readjustment  of  rates  will  be  required.  For  the 
present,  however,  we  are  of  the  opinion  that  a  return  of  ap- 
proximately 6  per  cent  in  addition  to  an  adequate  allowance  for 
depreciation,  and  to  expenses  of  operation,  would  seem  to  be  no 
more  conservative  than  might  reasonably  be  expected  for  an 
adequate  return,  although  probably  not  a  liberal  one. 

The  case  is  therefore  dismissed. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson, 
Carl  D.  Jackson,  and  Walter  Alexander,  Commissioners, 
P.U.R.19ieD. 
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E.  C.  MORAN  et  al. 

V. 

CITY  OF  PORTAGE. 

V€iluati<yn -^  MunMpaZ  toaterwarks  ^  Comparison -^  Per  capita  cosA. 

1.  The  reasonablenesB  of  a  munieipal  waterworks  investinent  may 
be  tested  hj  ooiiq>ari80ii  ol  the  per  capita  cost  with  that  of  other  plants 
in  the  state. 

H^tum  —  Municipal  tcatenoorJca  —  Im/provemenU  —  Bates. 

2.  A  $5,000  net  annual  surplus  of  municipal  waterworks,  having  a 
reproduction  cost  of  $102,168,  a  reproduction  cost  less  depreciation  of 
$86,681,  and  an  original  cost  less  depreciation  reserve  of  $64,137.40, 
enables  necessary  improvements  to  be  made,  and  indicates  that  the  rates 
are  not  excessive. 

Service  —  Municipal  waterworks  —  Improvements  —  Statutory  debt 
Umit, 

3.  Improvements  in  municipal  waterworks  essential  to  health  and 
an  adequate  supply  will  be  ordered  although  the  cost  will  bring  the 
municipal  debt  so  near  the  statutory  limit  as  to  prevent  a  proposed 
acquisition  of  an  electric  plant. 

[April  18,  1916.] 

Complaint  by  consumers  that  water  furnished  by  the  Portage 
Municipal  Waterworks  is  impure  and  inadequate,  and  that  rates 
;are  excessive.  Complaint  sustained  as  to  service  and  improve- 
ments ordered  to  obtain  an  adequate  supply  of  wholesome  water 
with  suflScient  pressure;  complaint  as  to  rates  dismissed  with- 
out prejudice. 

By  the  Commission:  On  May  4,  1915,  thirty  residents  and 
water  consumers  of  Portage  filed  a  complaint  alleging  that  the 
quality  of  water  furnished  by  the  municipal  water  plant  is  im- 
pure, contaminated,  and  unsanitary ;  that  the  supply  of  water  is 
inadequate  and  insufficient,  and  that  the  rates  charged  are  un- 
Teasonable  and  excessive. 

After  due  notice,  hearings  were  held  at  Portage  on  August  17, 
September  22,  and  October  24.  Daniel  H.  Grady  and  W.  H. 
Farnsworth  appeared  for  the  petitioners;  and  W.  O.  Kelm  and 
J.  L.  Mahoney  appeared  for  the  respondent 

The  water  furnished  the  consumers  in  Portage  is  taken  from 

the  Wisconsin  river,  and  is  delivered  in  practically  the  same  con- 
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dition  as  when  taken  from  the  river.  Before  reaching  the  pumps 
it  passes,  or  ^  supppaod  to,  pasa,  through  4i>uhj9^  wire  screens 
packed  with  common  sponges.  It  might  appear  that  these  sponge- 
filled  screens  should  at'  least  keep'  out  minnows,  fish,  eels,  etc., 
but  the  testimony  taken  at  the  hearing  and  statements  of  various 
parties  interviewed  is  that  they  do  not,  as  these  various  creatures 
a#e  received  by  consumers  through  their  faucets  or  found  choking 
their  plumbing.  ^ It  could  not  be  ascertained  whether  such  trouble 
was  due  to  careless  handling  of  the  screens  in  th«ir  removal  and 
replacement  in  connection  with  the  cleaning  of  them,  or  whether 
it  was  due  to  some  defective  construction  in  the  intake  wells,  but 
whatever  the  cause  the  evidence  shows  that  these  aereebs  are  en- 
tirely inadequate  to  keep  the  water  supply  free  from  particles  of 
dirt  or  even  from  such  objects  as  minnows  or  eels. 

The  moat  serious  complaint,  however,  relates  to  the  quality  of 
the  water.  The  State  Laboratory  of  Hygiene  has  made  an  ex- 
haustive investigation  into  the  quality  of  the  water  supply  at 
Portage,  and  it  appears  from  the  report  of  this  investigation  that 
the  water  is  anything  but  satisfactory.  This  is  due  chiefly  to  the 
fact  that  no  purification  treatment,  aside  from  the  use  of  sponges 
as  mentioned,  is  given  the  water.  The  conclusion  arrived  at  by 
the  State  Laboratory  of  Hygiene  is  as  follows : 

"The  investigation  conclusively  shows  that  the  quality  of  the 
public  water  supply  is  unsatisfactory.  It  is  evident  that  the  river 
water  is  usually  polluted,  and  in  view  of  the  entirely  inadequate 
treatment  which  the  raw  water  receives,  the  public  supply  must 
necessarily  be  of  practically  the  same  quality  as  the  river  water. 
It  i«  apparent  in  the  light  of  these  facts,  therefore,  that  adequate 
and  effective  treatment  of  the  river  supply  is  hetcssary  in  order 
tiat  the  public  health  may  be  safeguarded;  and  as  a  means  of 
affording  a  uniformly  safe  water,  provided  the  city  continues  to 
use  the  river  source,  it  is  advised  that,  as  soon  as  the  city  is  able 
to  assume  the  financial  responsibility,  a  mechanical  filtration 
plant  of  adequate  capacity,  using  aluminum  sulphate,  be  con- 
structed. This  method  of  purification,  under  the  circumstances, 
offers  the  most  satisfactory  one  from  a  cost  efficiency  view  point, 
and,  when  properly  controlled,  will  insure  a  satisfactory  and  safe 

water  supply. 
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*Tii  the  meaiiwhfle,  however,  ad  a  meand  of  affording  a  saf« 
water  supply,  it  is  recommended  that  purification  of  the  supply 
br  ehlorination  be  undeHaken  as  a  provisional  ittethod  of  treat- 
ment. 

'The  feasibility  of  developing  an  artesian  public  water  supply 
as  an  alternative  to  purification  of  the  river  water  is  a  consider^ 
ation  deserving  thoughtful  attention  on  the  part  of  the  city  au- 
thorities. The  geological  conditions  are  such  as  to  indicate  rh^t 
in  all  probability  an  adequate  artesian  supply  of  good  quality 
could  readily  be  developed.  However,  the  merits  of  this  partic- 
ular phase  of  the  subject  may  properly  be  left  for  more  compre-  ' 
hensive  investigation  and  to  the  consideration  of  the  city 
officials.'' 

^'Signed  by  —  E.  J.  Tully, 

"Cheiiiist,  State  Board  of  Health, 

*^8tate  Laboratory  of  Hygiene." 

Another  point  of  complaint  is  that  the  supply  of  water  in  vari- 
ous parts  of  the  city  is  inadequate.  Sprinkling  of  launs  is  re^ 
strieted  to  certain  hours,  causing  a  concentration  of  sprinkling 
service  to  such  an  extent  that  the  heavy  draft  on  the  system  during 
these  hours  makes  it  impossible  to  maintain  satisfactory  pressure 
throughout  the  system.  The  result  is  that  many  outlying  con- 
sumers cannot  get  the  desired  amount  of  water,  owing  to  the  low 
pressure  in  the  vicinity,  while  other  consumers  in  districts  where 
the  pressure  is  satisfactory  can  get  a  much  greater  amount  of 
water  during  the  same  time.  As  all  the  consumers  in  Portage, 
with  one  exception,  are  on  a  flat-rate  basis,  those  who  receive  the 
poor  service  must  pay  as  limch  as  those  who  redeive  the  good  serv- 
ice. The  chief  reason  for  the  inadequacy  of  the  supply  in  the 
different  sections  of  the  city  is  the  relatively  large  aimount  of 
small  pipe  in  the  distribution  system.  The  average  diameter  of 
the  pipes  in  the  distribution  sj'stem  is  4.46  inches,  which  is  lower 
than  is  usual  for  plants  of  comparable  size,  and  is  ina^iequate  to 
meet  the  requirements.  There  are  33,725  lin«  ft  or  6.386  miles 
of  main  which  &re  of  2'^  or  smaller  diameter,  forming  S^.S.per 
eeat  of  the  total  milea^  of  distributing  mains*  It  is  quite  evi- 
dant  from  this  that  in. some  SQctioniB  of  the  city  durijig  eertain 
hours  of  the  day  there,  will  be  difficulty  in  obtaining, an  adequate 
supply  of  water.  Not  only  is  this  true  with  respect  to  dom^tia 
P.U.R.1916D. 
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service,  but  with  such  a  system  of  mains  no  adequate  fire  protec- 
tion service  can  be  furnished. 

[1,  2]  An  appraisal  has  been  made  of  the  physical  property  of 
the  Portage  waterworks  plant  which  shows  a  cost  of  reproduc- 
tion new  of  $102,163,  and  a  cost  of  reproduction  less  depreciation 
of  $86,681.  The  population  of  this  city  in  1910  was  5,440, 
which  means  that  the  cost  of  reproduction  less  depreciation  was 
$15.90  per  capita.  The  original  cost  less  the  depreciation  re- 
serve, as  shown  by  the  books  of  the  plant  on  June  30,  1915,  was 
$64,137.40,  or  about  $11.80  per  capita.  Taking  even  the  higher 
of  these  two  per  capita  cost  figures,  we  find  that  it  is  less  than  75 
per  cent  of  the  average  of  corresponding  figures  for  other  plants 
in  the  state.  The  reasons  for  the  relatively  low  investment  in 
Portage  are,  of  course,  the  character  of  the  distribution  systeoi 
and  the  simplicity  of  the  water-supply  development.  This  low 
investment  indicates  that  the  necessary  improvements  and  addi- 
tions can  be  made  without  burdening  the  plant  with  too  large  a 
capital  charge. 

The  following  table  shows  the  income  accounts  of  the  water- 
works plant  for  the  fiscal  years  1913,  1914,  and  1915. 

INCOME  ACCOUNT. 
Portage  Water  Plant. 


1913. 

1914. 

1916. 

Earninsfl ••■•...»•■ 

$12,727.30 
7,788.07 

$16,218.13 
7,999.60 

$16,376.62 

Expenses 

7,667.88 

Available  for  interest  and  deprecia- 
tion     

$4,989.23 
1,536,74 

$7,218.63 
1,673.43 

$7,718.64 
1,602.26 

Denreciation     

Available  for  interest 

$3,402.49 
787.60 

$6,646.20 
700.00 

$6416.39 

Interest  on  funded  debt 

612.60 

Surplus  for  year 

$2,614.99 

$4,946.20 

$6,603.89 

It  will  be  noted  that  the  surplus,  after  paying  (he  expense^ 
the  interest  on  the  funded  debt,  and  providing  for  depreciation 
during  the  years  1914  and  1915,  was  about  $5,000  a  year.  Dur- 
ing 1918  the  surplus  amounted  to  only  a  little  over  $2,600.  This 
difference  is  dne  chiefly  to  the  fact  that  during  1913  the  city  was 
charged  only  $12.50  per  hydrant;  whereas  in  the  last  two  yean 
the  city  has  been  paying  $25  per  hydrant  for  fire  protection. 

It  will  also  be  noted  that  the  interest  on  the  funded  debt  is  very 
P.UJt.l916D. 
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small  and  that  it  is  decreasLng  each  year.  At  the  end  of  th^e  fiscal 
year  1915,  the  plant  had  outetanding  only  $15,000  of  3^  per 
cent  bonds.:  From  these  facta  it  would  appear  that  the  plant  is 
able  financially  to  take  care  of  any  imprcyementa  which  become 
necessary  in  order  to  render  the  quality  of  the  water  safe  and  sat- 
isfactory, and  to  make  such  changes  in  its  distribution  system  as 
will  be  required  in  order  to  furnish  consumers  in  all  parts  of  the 
city  with  an  adequate  supply  of  ^ater.    - 

The  complaint  also  alleges  that  the  rates  now  charged  by  the 
city  are  unreasonable  and  excessive.  We  find,  however,  that  the 
plant  is  not  earning  an  unreasonably  high  rate  of  return,  and  in 
view  of  the  necessary  expenditures  which  must  be  made  to  im- 
prove the  water  supply  and  rearrajo^  the  distribution  system,  it 
seems  that  the  complaint  so  far  as  it  relates  to  the  rates  should  be 
dismissed,  at  least  for  the  time  being. 

[3]  A  point  has  been  made  of  the  fact  that  the  city  of  Portage 
has  elected  to  purchase  the  electric  utility  which  supplies  that 
city  with  electricity,  and  that  the  debt  of  the  city  is  so  near  the 
statutory  limit  that  the  city  may  not  be  able  to  consummate  the 
deal  if  this  Commission  orders  certain  improvements  to  the^  water 
plant.  We  feel,  however,  that  we  cannot  let  such  a  eonsideration 
stand  in  the  way  of  what  appears  necessary  to  be  done  in  this 
case.  An  investigation  has  been  made  which  shows  that  certain 
improvements  must  be  made  to  the  water  plant  in  order  that  the 
health  of  the  citizens  of  Portage  may  be  properly  protected,  and 
that  all  of  the  consumers  may  receive  adequftte  service.  On  the 
basis  of  the  facts  as  we  have  found  them  we  cannot  do  Ifeas  than 
order  the  necessary  improvements,  even  though  such  an  order 
may  conflict  with  some  of  the  city's  other  plans. 

It  is  therefore  ordered:  (1)  That  the  city  of  Portage  shall 
take  whatever  steps  may  be  necessary  to  secure  and  maintain  per- 
manently a  reasonably  adequate  supply  oi  wholesome  water; 
(2)  that  the  city  shall  make  such  changes  in  its  distribution  sys- 
tem as  may  be  necessary  to  maintain  sufficient  pressure  to  serve 
all  its  consumers  adequately. 

The  changes  and  additions  which  are  to  be  made  shall  be  sub- 
mitted to  this  Commission  for  approval  before  they  are  made. 

It  is  deemed  reasonable  that  this  order  shall  be  oomplied  with 
before  December  1, 1916. 
P.UJL19l«JP. 
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It  is  further  ordered  that  the  complaint  in  so  far  as  it  related 
to  the  rates  is  hereby  dismissed  without  prejudice. 

Railroad  Commisaioa  of  Wisconsin,  by  Halford  Erickson, 
Carl  D.  Jackson,  and  Walter  Alexander,  CommissioneiB. 


ARIZONA  OORPORATEON  OOHHISSIOIT. 

BE  TUCSON  GAS,  ELECTRIC  LIGHT,  &  POWEB 
COMPANY. 

[Docket  No.  329.] 

Accounting  —  Cost  of  newly  instaiied  equiptnent  ^  CoiMfrticfiofi  or  ik* 
preet4iiion  reserve. 

1.  Newly  infitalled  equipment  not  releasing  other  equipment  should 
be  charged  to  construction,  but  if  it  releases  other  equipment,  it  is  to 
be  charged  to  depreciation  reserve. 

Depreciation  —  Reserve  —  Necessity  for. 

2.  A  gas  and  electric  company  was  denied  permission  to  defer 
setting  aside  a  depreciation  reserve  for,  one  year,  notwithstanding  the 
utility  had  expended  sum  of  money  for  extensions  and  Improvements  in 
excess  of  the  amount  necessary  to  be  set  aside  as  a  depreciation  reserve 
under  the  Commission's  orders  aad  uniform  system  of  acoounting,  it 
appearing  that  the  revenues  of  the  utility  as  a  whol^  were  sufficient  to 
establish  a  proper  depreciation  reserve,  and  to  pay  a  reasonable  re- 
turn on  the  investment. 

[May  1,  1916.] 

Apblication  of  the  Tucson  Gas,  Electric  Light,  &  Power  Com- 
pany for  an  order  authorizing  the  deferring  of  1916  depreciation 
charges  or  for  an  order  exempting  the  company  from  setting  aside 
any  depreciation  reserve  prior  to  January  1,  1917 ;  denied. 

Appearances:  Frank  E.  Russell  and  Frank  E.  Curley  for  ap- 
plicant 

By  the  Commission:  This  is  an  application  of  the  Tucson 
Gas,  Electric  Light,  &  Power  Company  of  Tucson,  Arizona,  re- 
questing an  order  of  this  Commission  relieving  it  from  setting 
aside  any  portion  of  its  earnings  or  other  money  as  a  deprecation 
reserve  prior  to  January  1,  l6l7,  or  that  an  order  be  entered  per- 
mitting it  to  defer  setting  aside  any  portion  of  its  Earnings  or 
Other  money  as  a  depreciation  reserve  daring  thfe  caleivdar  year 
1916. 

The  application  sets  forth  the  fact  that  the  improvetnents  and 
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extensions  made  by  the  company  during  the  past  year,  and  now  be- 
ing carried  on,  have  greatly  taxed  its  financial  resources  and 
credit 

Paragraph  4  of  the  application  reads  in  part  as  follows : 

"4.  That  during  the  past  three  years  your  petitioner  has  ex- 
pended for  machinery  and  equipment  installed  by  petitioner  as 
part  of  its  generating  and  distribution  system  sums  of  money 
largely  in  excess  of  the  amounts  petitioner  would  have  been  re- 
quired during  said  period  of  time  to  set  aside  as  depreciation  re- 
serve under  the  orders  and  uniform  classification  of  accounts  for 
electric  and  gas  corporations  heretofore  entered  and  prescribed  by 
the  Arizona  Corporation  Commission,  and  which  said  sums  of 
money  petitioner  is  informed,  by  its  attorney  and  auditor,  are 
properly  payable  out  of  its  depreciation  reserve  fund  in  accordance 
with  such  orders  and  classification  of  accounts.    ..." 

[1]  The  foregoing  paragraph  4  appearing  in  the  petition  of 
the  company  is  not,  in  our  opinion,  the  correct  interpretation  of 
our  accounting  instructions.  If  the  machinery  and  equipment 
installed,  or  being  installed,  is  not  releasing  other  machinery  or 
equipment  at  this  time,  it  is  a  proper  charge  to  construction 
accounts.  If  the  machinery  and  equipment  being  installed  is  re- 
leasing other  machinery  and  equipment,  it  should  be  charged  to 
depreciation  reserve  now,  and  not  to  construction  accounts,  in 
accordance  with  our  orders  pertaining  to  uniform  classification 
of  accounts  for  gas  and  electric  companies. 

The  1914  annual  report  of  this  company  shows  a  gross  in- 
come of  $54,403.35  in  the  electric  department  available  for  de- 
preciation and  a  return  on  its  investment;  the  gas  department, 
in  1914,  shows  a  gross  income  of  $8,375.18  available  for  depre- 
ciation and  return  on  its  investment.  ^ 

The  1915  annual  report  of  this  company  shows  a  gross  income 
of  $75,767.21  in  the  electric  department  available  for  deprecia- 
tion and  a  return  on  its  investment;  the  gas  department,  in 
1915,  shows  a  gross  income  of  $9,812.06  available  for  deprecia- 
tion and  return  on  its  investment. 


1914 

1915 

Increase. 

Gross  income,  electric 

$64,403.36 

876.767.21 

$21,863.86 

(IrToaa  income,  flrafl 

8,375.18           9.812.06 

1,436.88 

$85,579.27 

$62,778.63 

$22,800.74 
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We  found  in  our  order  in  docket  No,  4,  dated  July  9,  1913, 
that  the  value  of  this  comptmy's  property  for  ra|;e-making  pur- 
poses was:  Electric,  $286,175;  gas,  $95,363;  depreciation 
reserve  to  be  established  at  the  rate  of  3^  per  cent  per  annum  and 
fair  return  to  be  not  less  than  8  per  cent,  and  not  in  excess  of  10 
percent 

Deprecnation 3.5% 

Fair  return , 8.0% 

Total 11.5% 

The  gross  income,  electric,  1914,  of  $54,403.35  is  sufficient  to 
take  care  of  depreciation  and  a  fair  return  on  a  property  valued 
at  $473,072.60. 

The  gross  income,  electric,  1915,  of  $75,767.21  is  sufficient  to 
take  care  of  depreciation  and  a  fair  return  on  a  property  valued 
at  $658,845.30. 

The  gross  income,  gas,  for  1914  and  1916,  is  not  sufficient  to 
allow  a  fair  return  and  depreciation  on  the  value  of  the  property. 

DIVIDENDS  DECLARED. 

1914. 

Preferred  stocky  outstanding: 

225  shares,  par  value  $22,500.00/   10%    $2,250.00 

•  B%  was  paid  for  year  1914,  2^%  for  1912,  2^%  for  1913. 

Common  stock,  outstanding: 
3,176  shares,  par  value  $317,500.00,  9% 28,575.00 

Total  dividends,  1914   ^ $30,825.00 

1916. 

Preferred  stock,  outstanding: 

225  shares,  par  value  $22,500.00,  5%   $1,125.00 

Common  stock,  outstanding: 

3,175  shares,  par  value,  $317,500.00,  S%   25,400.00 

Total  dividends,  1915 $26,525.00 

FUNDED  INDEBTEDNESS. 

1914. 

Par  value,  $270,000.00,  interest  rate  6%,  paid ^ .     $10,200.00 

$35,000.00  interest  rate  7%,  paid 2,450.00 

Total  interest  paid,  1916  $18,650.00 

INTEREST  ON  FLOATING  DEBT. 

Year  1914  $  6^77.77 

Year  1915   15,667.95 
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RECAPITULATION— DTVIDEKD8  AND  INTEREST. 

Dividends $30,825.00    $26,626.00 

Floating  indebtedness 18,660.00      18,660.00 

Floating  dciit M77.77      a5,667:95' 

Total $55,852.77    $60,^32.96 

The  oompan/g  anttnal  report' sho^^d  a  surplus  from  1914 
operations  of  $6,589.18,  and  a  surplus  from  1915  operations  of 
$24,401.30. 

[2]  We  authorized  the  Tueson  Oaa,  Electric  Lights  &  Power 
Company  in  our  ^rder  docket  No.  4,  dated  June  3,  1914,  to 
defer  setting  aside  a  depreciation  reserve  for  a  period  of 
one  year.  In  our  order  in  docket  N*ol  244,  dated  May  14, 
1915  (F.IJ.R19150,  4S1),  we  authorized  the  company  to 
defer  setting  aside  as  a  depreciation  '  fund  any  portion  of 
the  earnings  or  other  moneys  for  the  year  1915.  It  is 
our  opinion  that  all  utilities  should  establish  a  depreciation 
reserve,  and  we  have  provided  for  this  in  our  accounting  classifi- 
cation. In  the  case  of  Tueson  Gas,  E.  L.  &  P.  Co.,  the  deferred 
depreciation  was  to  be  paid  from  earnings  within  a  reasonable 
time,  and  our  order  cannot  be  interpreted  to  exempt  this  company 
from  setting  aside  a  depreciation  for  the  yeaj»  1914  and  1915. 

We  are  of  the  opinion  that  a  depreciation  fund  should  be  estab- 
lished for  the  year  1916,  and  that  the  deferred  depreciation  for 
the  years  1914  and  1915  should  ]be  taken  care  of  at  an  early  date. 

The  paying  of  dividends  from  funds  properly  creditable  to  the 
depreciation  fund  is  not  fair  to  the  stockholders,  and  does  not  re- 
flect the  true  condition  of  their. investment. 

It  is  therefore  ordered  that  the  application  of  the  Tucson  Gas, 
Electric  Light,  &  Power  Company  for  an  order  authorizing  the 
deferring  of  the  1916  depreciation  charges,  or  an  order  ex- 
empting the  company  from  setting  aside  any  depreciation  reserve 
prior  to  January  1,  1917,  be,  and  the  s^me  is  hereby,  denied. 


KANSAS  PUBI/IC  UTIIilTIES  COMBaSSION. 

BE  LAN6D0N  TELEPHONE  COMPANY. 

[Docket  No.  1025.] 

Betum  —  Telephone  —  Operating  expenses  —  Beasonahlenes8» 

1.  Annual  expenditures  of  $43  for  light,  heat,  and  power,  and  $&4 
P.UJEL1916D. 
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for  rent  of  a  telephone  exiekange  looated  in  .on<>  room  of  the  owner's 
dwelling,  the  whole  of  which  would  rent  for  $120  a  year,  are  unrea- 
sonable. 
Retttrn  *  Telephone  —  Operating  expense  -«  Salary  *  Beoaonableneas. 

2.  An  annual  salary  of  $900  is  excessive  for  one  devoting  only  part 
of  his  time  to  the  management  of  a  telephone  utility  which  owns  the 
telephones  and  equipment  of  only  116  subsoribers^  76  miles  of  local 
lines,  and  22  miles  of  toll  line. 

Payment -— Rules   far   collection -^  Rrom/ptness  ^  Payment   in   fuU'^ 
Discrimination. 

3.  A  telephone  utility  should  ftle  aid  enforce  rules  for  the  prompt 
collection  of  the  regular  rates,,  since  delinquent  payment  by  some,  or 
payment  of  less  than  the  regular  rates,  is  discriminatory. 

Service  ^^  Telephones  ^  Knife   sicitches -^  Removal  ^  Inefficient   serv- 
ice —  Discrimination. 

4.  Knife  switches  operated  by  subscribers  on  rural  crwitching  lines, 
so  that  nonsubscribing  lines  are  connected  to  the  exchange  and  receive 
free  service,  should  be  removed,  since  the  use  of  a  knife  switch  results  in 
inefficient  service  and  unlawful  discrimination. 

Discrimination  —  Service  —  Telephones. 

5.  Telephone  eubscribers  on  toll  lines  and  switching  lines  connect- 
ing exchanges  of  different  O0mpanies,  who  obtain  the  uBe  of  both  ex- 
changes while  paying  only  for  one,  receive  a  service  which  discriminates 
against  subscribers  of  one  company  who  pay  the  same  rate  for  local 
service,  but  must  pay  to  reach  the  other  exchange. 

Service -^  Telephones  —  Toll  sertioe  over  party  Une. 

6.  Toll  service  should  not  be  given  over  a  party  line. 
Rates  —  Telephones  —  Increase  —  When  not  allowed. 

7.  An  increase  in  inadequate  telephone  rates  will  not  be  allowed 
until  effort  is  made  to  get  additional  revenue  by  filing  and  enforcing 
collection  rules  and  by  correcting  discrimiiiatory  praotScea. 

[Mar<di  28,  1016.] 

Petition  by  P.  D.  Krehbiel,  doing  business  as  the  Langdon 
Telephone  Company,  for  authority  to  increase  rates  and  to  file 
rules  for  collection ;  that  city  subscribers  owning  their  own  tele- 
phones be  required  to  sell  them  to  the  petitioner  and  pay  the  reg- 
ular schedule  of  rates;  that  service  be  discontinued  to  subscrib- 
ers whose  telephones  are  connected  on  switching  lines  in  a  city; 
that  knife  switches  on  the  ends  of  lines  be  removed.  It  was  held 
that  no  increase  in  rates  would  be  allowed  until  many  discrim- 
inatory practices  were  removed ;  authority  was  given  to  file  col- 
lection rules  and  to  retnove  knife  switches;  it  was  ordered  that 
discrimination  in  not  filing  a  rate  for  switching  service  to  city 
subscribers  and  a  rate  for  privately  owned  e<juipment  be  removed 
by  fuxnishing  telephone^  aiid  equipment  to  all  city  subscribers 
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and  charging  them  the  regular  ptiblished  rate^  and  tiiat  equip- 
ment owned  by  subscribers  should  be  purchased  provided  that 
the  subscribers  desire  to  s^U  and -avail  themselves  of  the  service 
offered. 

Appearances:  P.  D.  Krehbiel,  petitioner;  J.  H:  Shipley, 
Mr.  Kellam,  Mr.  Ping,  and  a  number  of  other  party-line  sub- 
scribera 

By  Kinkel,  Commissioner:  The  petitioner,  P.  D.  Bjpehbiel, 
doing  business  under  the  firm  name  and  style  of  the  Langdon 
Telephone  Company,  alleges  that  he  is  operating  a  telephone 
system  in  and  about  the  town  of  Langdon,  consisting  of  15  busi- 
aess  telephones  at  $1  per  month,  25  city  residence  telephones  at 
$1  per  month,  60  rural  telephones  at  $1  per  month,  110  rural 
telephones  on  switching  lines  (equipment  owned  by  subscribers) 
at  35  cents  per  month.  That  in  the  town  of  Langdon  one  busi- 
ness subscriber  and  one  residence  subscriber  own  their  own  tele- 
phones, and  that  8  subscribers  are  connected  with  the  switching 
lines  at  35  cents  per  month.  That  on  the  end  of  each  of  certain 
switching  lines,  certain  subscribers  maintain  and  operate  a  knife 
switch,  connecting  such  lines  with  the  lines  of  other  companies, 
and  that  such  switches  operate  as  a  detriment  to  the  maintenance 
of  efficient  service. 

Petitioner  therefore  prays  that  a  full  hearing  be  had,  and  that 
he  be  permitted  to  file  an  amended  schedule  of  rates,  increasing 
the  rent  on  business  telephones  50  cents  per  month,  and  rural 
switching  fees  16  cents  per'month ;  that  the  parties  living  within 
the  city  limits  and  owning  ther  own  telephones  be  requred  to  sell 
the  same  to  the  petitioner  at  a  reasonable  price,  and  pay  the  regu- 
lar schedule  of  rates  for  local  exchange  service;  that  service  to 
those  subscribers  whose  telephones  are  connected  on  the  switch- 
ing lines  in  the  city  be  discontinued;  that  the  knife  switches  on 
the  ends  of  the  telephone  lines  be  removed ;  and  that  the  company 
be  permitted  to  file  certain  collection  rules. 

The  petitioner  also  fdleges  that  the  central  office  is  now  open 
for  the  transaction  of  business  between  the  hours  of  6  a.  m.  and 
9 :80  p.  M.  on  week  days,  and  from  7  a.  M.  to  9 :30  a.  m.  and 
from  5  p.  M.  to  7  F.  m.  on  Sundays:  that  an  adjustment  of  the 
conditions  and  rates  as  prayed  for  will  enable  the  petitioner  to 
render  additional  service  by  keeping  the  office  open  continuously, 
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thereby  greatly  improving  the  efficiency  and  sufficiency  of  its 
service  to  the  public 

There  was  no  testimony  presented  showing  the  value  of  the 
plant  and  equipment  herein  involved,  except  such  information 
as  was  contained  in  the  annual  report  of  petitioner  for  the  year 
ending  June  30^  1915.  In  this  the  property  in  question  was 
valued  at  $4,600  in  round  numbers.  It  appears  that  die  peti- 
tioner purchased  the  property  several  years  ago,  together  with  a 
dwelling-house  property  located  in  Langdon,  paying  for  both  a 
consideration  estimated  at  $6,000,  consisting  of  dwelling  house 
and  real  estate  located  in  Pretty  Prairie,  Kansas,  and  $2,000  in 
cash.  Petitioner  estimated  the  real  estate  purchased  to  have  a 
value  of  $1,400^  and  the  value  of  the  telephone  plant. and  equip- 
ment to  be  the  difference,  or  $4,600,  and  arbitrarily  placed  its 
value  at  that  figure.  Petitioner  testified  that  he  thought  its  as- 
sessed valuation  for  taxation  was  $3,500. 

'So  financial  statements  were  presented  other  than  those  con- 
tained in  the  axmual  report  hereinbefore  referred  to.  Said  re- 
port shows  a  net  operating  deficit  of  $729.96. 

[1]  It  also  shows  the  expenditure  of  $43  for  light,  heat,  and 
power,  and  $96  per  annum  for  rent  of  building,  making. a  total 
expenditure  for  these  items  of  $139,  while  as  a  matter  of  fact  the 
central  exchange  is  located  in  one  room  of  petitioner's  residence, 
the  whole  of  which,  the  testimony  shows,  would  rent  for  dwelling- 
house  purposes  at  approximately  $10  per  month.  It  is  a  conven- 
ience to  have  this  exchange  located  in  the  dwelling  house  for  the 
reason  that  the  family  o£  the  petitioner  operates  the  switch 
board  almost  exclusively.  Under  these  circiimstanoes^  it  is  obvi- 
ous that  these  items  of  expenditure  are  unreasonable. 

[2]  The  report  also  shows  that  the  petitipner  .receives  a  salary 
of  $900  per  year.  He  is  also  engaged  in  the  auto  livery  busi- 
ness, sjxi  does  not  devote  his  entire  time  to  the  telephone  busi- 
ness. 

The  petitioner  owns  the  telephones  and  equipment  of  only  116 
subscribers,  and  76  miles  of  local  lines  and  22  miles  of  toll  line, 
making  a  total  of  98  miles  of  line^  and  it  is  evident  that  a  plant 
pf  this  size  ,doeB,  not  need  so  high-priced  supervision  aad  man- 
agement» 

The  expense  account  al90  provides  fo:r  salaries  of  two  operators 
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at  the  rate*  of  $26  per  month  each.  Cionsidenxig  the  size  of  this 
exchange,  it  would  seem  that  this  expenditure  should  be  ample  to 
employ  sufficient  operators  to  maintain  service  during  such  hours 
as  would  enable  the  rendition  of  reasonably  efficient  and  suf- 
ficient service  to  the  community  served. 

[3]  In  addition  to  this,  the  report  shows  an  accounts  reoeiv*- 
able  item  (due  from  subscribers  June  30,  1915)  of  $402.68.  The 
petitioner  seems  to  be  having  some  trouble  in  collecting  his  proper 
charges  for  services  rendered.  He  testified  as  to  one  subscriber 
offering  $3  for  switching  fee  for  one  year;  He  properly  refused 
to  accept  less  than  $4.20,  his  regular  rate  for  this  service,  and, 
witness  continues,  ''He  came  over  there  and  called  me  all  kinds 
of  names.     What  shall  I  do  with  people  like  that  ?" 

It  is  of  utmost  importance  to  both  the  telephone  utility  and  its 
subscribers  that  all  charges  be  paid  promptly  in  accordance  with 
the  utilit/s  rules.  Violation  of  this  principle  results  in  gross 
discrimination.  The  collection  rules  of  a  telephone  utility  should 
be  reasonable  and  be  enforced  without  discrimination.  If  a  sub- 
scriber fails  to  comply  with  such  rules,  unless  there  be  unusual  or 
extenuating  circumstances  surrounding  the  case,  service  should 
be  denied  him.  Every  dollar  that  a  telephone  utility  loses  by 
reason  of  delinquent  accounts  is. an  expense  factor  which  mUst 
be  bom6  by  the  subscribers  who  do  promptly  pay  their  accounts, 
and  therefore  the  enforcement  of  this  principle  is  of  special  im- 
portance to  the  public.     . 

The  Commission  is  of  the  opinion  that  petitioner  should  file 
with  it,  subject  to  its  approval,  such  rules  as  will  best  enable  it  to 
transact  its  business. with  equity  to  both  itself  and  subscribers. 
Immediately  upon  filing  such  rules,  the  Commission  will  give 
same  its  prompt  <:oiisideratioai. 

[4]  It  was  also  shown  that  on  lines  known  as  numbers  6,  11, 
12,  41,  65,  there  were  being  operated  knife  switehes-and  other 
styles  of  switch  boards,  by  which  people  living  beyond  such 
switches,  and  not  paying  petitioner's  switching  service  fee,  were 
enabled  to  avail  themselves  of  his  service  without  compensation. 

The  switch  opiated  on  line  12  at  the  residence  of  Mr.  Shipley 
is  connected  with  two  lines  running  into  that  dwelling,'  12-  tele- 
phones connected  on  one  line  and  8  on  the  other.  Mrs.  'Shipley 
teetifi<ed.that  «he  charged  parties  desiring  the  Langdoh^xchange 
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7  cents  per  mefisage,  of  ^ich  petitioner  reeeived  S  cento  and  slie 
retained  2  oents  for  her  services.  There  is  also  another  knife 
switch  on  this  same  line,  'So.  12,  in  the  residence  of  Mr.  Brooks. 

Petitioner's  schedule  of  rates  on  file  in  this  office  do  not  provide 
for  a  charge  of  this  kind,  and  it  will  therefore  be  necessary  for 
him  to  either  file  an  amended  schedule  of  rates  covering  this 
charge,  or  at  once  discontinue  the  same.  Section  12,  chapter  238, 
Laws  of  1911,  provides:  ^^No  common  carrier  or  public  utility 
governed  by  the  provisions  of  this  act  shall,  knowingly  en-  wil- 
fully, charge,  demand,  collect^  or  receive  a  greater  or  less  compen- 
sation for  the  same  class  of  service  performed  by  it  within  the 
state,  for  any  service  in  connection  therewith,  than  is  specified 
in  the  printed  schedules  or  classifications,  ii^cluding  schedules  of 
joint  rates;  or  demand,  collect,  or  receive  any  rate,  joint  rate, 
toll,  fare,  or  charge  not  specified  in  such  schedule  or  classifica- 
tion. .  •  .''  It  would  seem  that  the  parties  operating  this 
switch  board  are  in  fact  transacting  the  business  of  a  telephone 
utility,  and  if  this  be  true,  it  will  be  necessary  for  them  to  obtain 
from  this  Commission  a  certificate  of  convenience  and  authority 
to  transact  the  business  of  a  public  utility,  and  to  comply  with 
other  laws  referring  to  this  subject 

On  line  66  there  seem  to  be  three  such  switches  operated, 
through  which  many  telephones  users  have  access  to  the  Langdon 
exchange  without  compensation.  The  Commission  has  heretofore 
had  occasion  to  express  itself  in  the  matter  of  the  use  of  a  knife 
switch,  and  condemned  the  same.  As  a  rule,  its  use  interferes 
with  efficient  service,  and  therefore  is  detrimental  to  the  best  in- 
terests of  the  subscribers  of  a  telephone  utility.  In  addition  to 
this,  it  is  manifestly  unfair  to  the  telephone  utility  to  permit  a 
subscriber  to  resort  to  the  use  of  a  device  of  this  land  which  will 
enable  an  almost  indiscriminate  use  of  his  service,  which  result 
can  only  be  prevented  by  a  continuous  policing  of  the  calls  on  die 
lines  on  which  such  device  is  installed. 

It  is  also  obvious  that  the  use  of  such  a  device  results  in  unlaw- 
ful discrimination.  In  the  case  of  Baker  v.  Yoakum,  Docket 
868,  tins  Commission  held :  "One  prime  object  of  the  law  creat- 
ing this  Commission  is  to  prevent  discrimination  in  the  matter  of 
service  to  patrons  of  a  public  utility.  If  the  use  of  the  switches 
complained  of  be  permitted,  there  would  be  no  good  reason  for 
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refusing  the  same  service  to  every  patron  on  every  other  line  of 
the  telephone  companies  interested  in  this  case,  and  no  special 
emdition  or  knowledge  is  required  to  readily  realize  that  the 
business  of  the  companies  in  question  would  soon  be  in  an  ex- 
tremely unsatisfactory  and  even  chaotic  condition." 

For  these  reasons,  the  prayer  of  the  petitioner  as  to  knife 
switches  will  be  granted. 

[5, 6]  There  is  also  a  wire  between  Langdon  and  Turon,  one 
half  of  which  is  owned  by  the  Langdon  exchange  and  the  other 
half  by  the  Turon  exchange.  On  this  line  there  are  eight  sub- 
scribers, four  of  whom  pay  to  the  Turon  exchange  its  regular 
monthly  rental,  and  four  the  regular  monthly  rental  of  the  Lang- 
don exchange,  while  all  eight  of  these  subscribers  have  indiscrim* 
inate  use  of  both  exchanges.  This  is  a  discrimination  against  pa- 
trons of  the  same  class  of  the  Langdon  exchange  who  are  on  a 
different  line  and  have  only  the  local  exchange  service  rendered 
at  Langdon,  and  are  required  to  pay  a  toll  fee  in  order  to  reach 
Turon. 

In  addition  to  the  discriminatory  character  of  the  service 
rendered  on  this  line,  it  appears  that  it  is  also  used  for  a  toll 
line.  It  is  a  recognized  fact  that  sufficient  and  efficient  toll  serv- 
ice cannot  be  rendered  over  a  party  line,  and  it  is  therefore  the 
opinion  of  the  Commission  that  this  petitioner  should  arrange 
with  the  Turon  exchange  to  string  sufficient  additional  line  to 
serve  their  party^ine  subscribers  for  such  service  as  they  may  de- 
sire to  pay  for,  and  use  the  line  now  in  existence  excliisively  for 
toll  purposes,  or  arrange  for  such  other  construction  as  may  seem 
more  desirable  than  that  herein  suggested,  and  that  will  accom- 
plish the  desired  purposes. 

It  also  appears  that  there  is  a  privately  owned  line  connected 
at  the  exchange  at  Langdon  and  the  exchange  at  Arlington.  Part 
of  the  subscribers  on  this  line  pay  switching  fees  to  the  Arlington 
exchange  and  part  to  the  Langdon  exchange,  while  as  a  matter  of 
fact  all  the  suscriben^  em  the  line  have  available  the  service  fur- 
nished by  both  the  exchanges,  whereas  they  are  paying  for  only 
the  service  of  one.  There  seem  to  be  more  than  twenty  subscrib- 
ers on  this  line  receiving  service  from  the  Langdon  exchange 
without  compensation. 

[7]  In  fact,  the  testimony  as  a  whole  indicates  that  if  this 
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petitioner  would  use  better  business  methods  in  the  conduct  of 
his  exchange,  namely,  by  enforcing  reasonable  collection  rules, 
and  by  insisting  upon  the  remoral  of  knife  switches  whereby 
very  many  people  aTail  themselves  of  the  service  furnished  by  his 
exchange  without  compensation,  aU  of  whioh  is  diflcriminatoiy 
as  against  the  other  subscribers  to  this  ex<diange  and  therefore 
unlawful^  results  would  probably  show  that  the  revenues  would  be 
sufficiently  increased  at  present  rates  to  pay  all  actual  expenses, 
reasonable  salaries,  and  a  legal  return  on  the  investment 

In  any  event,  the  Commission  is  of  the  opinion  that  until  an 
e£Fort  is  made  by  the  petitioner  to  correct  the  many  irregularities 
herein  referred  to,  resulting  in  unlawful  discrimination^  it  cannot 
consider  favorably  any  application  for  increased  rates. 

This  telephone  utility  does  not  provide  in  its  schedule  of  rates, 
on  file  in  this  office,  for  charges  for  switching  service  to  sub- 
scribers in  the  city  of  Langdon.  Kor  does  it  publish  a  rate 
to  cover  privately  o^vned  equipment  to  be  attached  to  its  lines 
in  Langdon.  The  Commission,  therefore,  finds  that  it  will  be 
necessary  for  petitioner  to  remove  this  discrimination  by  furnish- 
ing its  telephones  and  equipment  to  all  city  subscribers,  and 
charging  for  such  service  its  regular  published  rates. 

It  is  also  found  that  the  petitioner  should  be  required  to 
purchase  at  a  reasonable  price  aU  equipment  of  subscriben 
located  within  the  city  limits  of  Langdon,  provided  such  sub- 
scribers desire  to  dispose  of  such  equipment  and  avail  themseheB 
of  the  telephone  service  offered  by  petitioner. 

If,  after  the  findings  herein  made  have  been  complied  with^ 
and  the  petitioner  finds  by  actual  experience  that  the  revenues 
received  from  the  operation  of  his  plant  and  property  are  not 
sufficient  to  provide  for  all  legal  requirements,  the  Commission 
will  promptly  give  attention  and  consideration  to  any  furtiier 
petitions  that  he  may  find  it  necessary  to  present 

An  order  will  issue  accordingly. 

Joseph  L.  Bristow,  John  M.  Einkol  and  C.  F.  Foley,  Commis- 
sioners. 
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JiAINS  PUBUG  trtllilTIES  COMMISBIOir. 

H..B.  AUSTIN  etai. 
PHILLIPS  ELECTRIC  LIGHT  &  POWEB  COMPANY, 

[F.  C.  No.  33*] 

Vepreciatian  —  JBlectric  —  6  per  cent  allowance. 

1.  An  allovraaoe  of  5  per  cent  for  depreciation  was  mado  In  ascer- 
taining the  aipttal  niet  earnings  ol  an  electrie  utility, 

Viscriminatii^i  —  Bates  —  ElecMc  — .  Meter  ^  Deifarturm     from     |Hed 
rate. 

2.  The  use  of  a  certain  number  of  lights  cannot  be  made  a  con- 
dition to  the  installation  of  a  meter,  where  an  unconditional  meter 
rate  has  been  published. 

Bates  —  Electrie  —  Beasandbleneas  —  Betum  —  Comparison. 

3.  A  net  electric  rate  of  10  cents  a  kw.  for  residences  and  12)  cents 
a  kw.  for  stores,  that  yields  net  earnings  of  $400.89  on  an  investment  of 
$4,826.38  and  compares  favorably  with  the  rates  in  other  small  commu- 
nitiesy  is  not  excessive. 

JStateS'^Meetrio^  Minimum  hiU^  Beasonahleness. 

4.  A  minimum  electric  rate  of  $1.50  a  month  will  not  be  reduced* 
although  it  is  not  low,  where  a  proposed  increase  in  service  will  re- 
quire additional  revenue. 

Itates^^  Minimum  IHU'-^  Annual  or  monthly* 

5.  A  monthly  minimum  rate  for,  electricity  is  preferable  to  an  an- 
nual minimum  charge,  since  the  former  is  the  more  equitable  distribu- 
tion of  the  expense  of  readiness  to  serve. 

Bates  ^SflectriC"^  Street  lighting  "^  AlUnight  service. 

6.  An  excessive  electric  street  lighting  rate  in  a  small  village  may 
not  be  reduced  where  additional  reymkxk^  is  needed  for  a  proposed  all- 
night  service,  since  such  service  will  benefit  the  village  more  than  pri- 
vate consumers. 

Service  —  BlectrifTitp  —  All-night  service  —  Bates. 

7.  All-night  electric  service,  that  can  be  given  only  when  there  is 
sufficient  water  for  generating  current,  cannot.be  required  on  the  basis 
of  payment  only  for  the  available  hours. 

Betum  —  Electric  —  AlUnight  service. 

8.  A  part  of  the  loss  from  unprofitable  all-night  electric  service 
should  be  borne  by  the  utility  in  a  gradually  increasing  amount,  since 
it  should  be  given  an  incentive  to  get  additional  business  from  im- 
proved service. 

Service '^SlectriC'-'AlUnight  service. 

9.  An  eleotric  utility  will  not  be  required  to  install  an  unprofitable 
all-niight  serviqB,  until  there  can  be  an  equitable  increase  in  revenue. 

[Ifarcb  7,  1916.] 
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CoMPULiNT  of  H.  B.  Austin  and  others  that  the  rates  and  prac- 
tices of  the  Phillips  Electric  Light  &  Power  Company  are  nn- 
reasonable  and  discriminatory^  and  that  the  service  is  inadequate. 
It  was  found  that  the  utility  had  abandoned  a  discriminatory 
practice  of  refusing  to  install  a  meter  until  the  patron  agreed 
to  use  a  certain  number  of  lights,  and  that  the  rates  were  not 
imreasonable,  particularly  in  view  of  the  desirability  of  23-hour, 
or  at  least  all-night,  service  being  rendered,  the  absence  of  whidb 
was  practically  the  only  complaint;  and  the  Commission  recom- 
mended that  the  parties  amicably  confer  as  to  a  plan,  as  being 
preferable  to  an  arbitrary  order;  and  suspended  the  case  pending 
such  action. 

Appearances:  J.  B.  Morrison,  O.  H.  Hersey,  and  F.  W.  But- 
ler for  complainants ;  N.  P.  Koble  and  F.  E.  Timberlake  for  re- 
spondent. 


By  the  Commission:  This  is  \a  complaint  under  §  41  of  the 
Utilities  act  signed  by  H.  B.  Austin  and  twelve  Other  citizens  of 
Phillips,  in  their  individual  capacity,  and  by  a  majority  of  the 
assessors  of  the  Phillips  Village  Corporation,  acting  under  a 
vote  of  the  corporation,  against  the  PhillipB*  Electric  L^t  & 
Power  Company,  alleging  generally  unreasonable  and  discrimin- 
atory rates,  insufficient  and  discriminatory  regulations  and  prac- 
tices, and  inadequate  service*  For  spepifioations  it  sets  forth 
that  the  respondent's  elejetric  plant  is  run  by  water  power  to 
which  it  has  no  title  except  "Verbal  permission  from  day  to  day 
by  the  owner;"  that  it  has  no  auxiliary  steam  plant,  and  cannot 
insure  adequate  servicj©  "from  one  night  to.  anoth^ ;"  that  its 
street  lights  are  of  32  a  p.  for  which  the  corporation  is  charged 
"an  annual  rental  of  $563.10  for  43  lights  or  about  $13.10 
each,  which  is  a  much  higher  price  than  is  charged  any  private 
individual  for  the  same  candle-power  light,"  and  "that  such 
lights  are  inadequate  •  .  .  and  that  the  price  charged  is 
exorbitant  compared  with  the  price  charged  in  other  places;" 
that  the  service,  both  for  street  lighting  and  private. custopier3,  h|is 
been  from  sunset  until  midnight,  with  lights  from  5  o^elock  a.  m. 
until  sunrise  during  the  winter  season,  whereal^  all-night  service  is 

desired  for  street  lighting  $ad  23-haur  aea*vice  for  other  purposes; 
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that  different  rates  have  been  charged  difFerent  cnstomerd  for  sim- 
ilar service;,  that  the  service  is  at  times  ^^exceedingly  poor  and 
inadequate;"  that  the  company's  minimum  charge  of  $1.50  per 
knoBth  is  excessive;  and  tiiat  the  company  has  unjustly  refused 
to  install  meter  service  unless  the  applicant  ^^would  subscribe  for 
at  least  ten  lights." 

The  respondent  filed  its  answer  in  which  ft  claimed  that  its 
rates,  charges^  r^guktioDS,  and  practices  are  reasonable  and  just; 
that  its  servioe  is  adequate^  ^'and  as  full  and  complete  as  the 
circumstances  and  conditions  demand,  and  as  the  compensation 
received  warrants/'  and  protests  against  being  ^^required  to  fur- 
nish more  service  without  a  proportionate  increase  in  its  rates." 
Continuing,  the  anstver  in  mbstanoe  admits  tibe  allegation  as  to 
the  sonrse  of  its  power,  the  absence  of  title  thereto,  and  of  any 
auxiliary  power,  denying  the  materiality  of  that  fact  so  long 
as  its  service  continues  to  be  adequate.  It  admits  the  character 
of  its  contract  with  the  village  corporation  for  street  lights,  but 
denies  that  the  rates  therefor  are  tmreasonable,  or  In  excess 
of  those  charged  private  parties  or  of  those  chai^ged  in  other 
places  under  similar  conditions.  It  states  that  it  believes  the 
village  corporation  would  not  contract  for  all-night  service  at  a 
reasonable  price,  and  that  the  business  of  the  town  would  not 
warrant  23*hour  service.  The  other  allegations  are  denied  in 
substance. 

The  an0wer  concludes  with  lihis  statement:  ^^Whereupon,  this 
respondent  comes  and  further  represents  that  its  capital  stock 
actually  paid  in  is  $4,175 ;  that  its  net  income  for  the  two  years 
1913  and  1914,  as  shown  by  an  aotualaudit  of  its  accounts,  was 
$285.08,  or  $142.54  annually;  that  it  has  outstanding  its  notes 
for  $1,000,  bearing  interest  at  6  per  cent;  that  it  has  no  further 
credit  or  means  of  obtaining  additional  capital,  and  no  means 
or  prospects  of  increasing  its  gross  or  net  earnings  without  an  in- 
crease in  its  rates,  tolls,  and  charges ;  and  that  it  has  never  paid 
to  its  stockholders  any  dividends,  or  other  income  or  benefits,  but 
has  used  all  ita  4mall  earnings  to  maintain,  improve,  aikd  extend 
its  plant 

^'It  further  daims  that  it  is  reasonable,  just,  and  proper  that 
it  should  have  sujfficient  earnings  to  pay  a  fair  income,  or  divi- 
'dend  from  year  to  year,  to  its  stockholders,  and  to  give  it  suf- 
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ficient  credit,  or  borrowing  capacity,  to  enable  it  to  put  in  an 
auxiliary  plant,  and  to  make  other  extensions  and  improvements 
from  time  to  time  as  needed. 

^Tor  the  reasons  herein  stated,  and  because  the  same  would 
be  just  and  equitable,  it  now  comes  and  prays  your  Honorable 
Board  to  authorize  it  to  increase  its  said  rates,  tolls,  and  charges' 
as  follows:  Minimum  meter,  rates  to  private  subscribers  from 
10  cents  net  to  12^  cents  net  per  kw« ;  and  on  street  lights,  from 
$13.10  each  to  $15  each  per  year,  for  60  a  p.  lamps  as  now  in- 
stalled, the  same  being  reasonable  rates  and  charges,  and  less 
than  the  average  rate*  charged  by  other  companies  under  like 
circumstances."    . 

Public  hearing  was  held  at  Phillips,  October  7,  1915,  and,  by 
adjournment, .  after  an  examination  of  respondent's  accounts,  at 
Augusta,  January  13,  1916. 

The  Phillips  Electric  Li^t  A  Power  Company  is  an  incor- 
porated electrical  company  generating  and  distributing  electricity 
in  Phillips  village,  an  incorporated  village  corporation.  It  has 
an  authorized  capital  stock  of  $10,000,  of  which  $4,175  is  out- 
standing. 

The  original  plant  was  constructed  and  operated  prior  to 
1897 ;  but  had  not  been  successful,  and  was  then  acquired  through 
stock  ownership  by  its  present  owners  for  some  $300.  The 
amount  of  stock  then  outstanding  was  $1,750.  It  is  claimed 
that  the  amount  of  stock  then  outstanding  substantially  measured 
the  amoimt  of  money  which  had  been  invested,  and  that  the 
actual  purchase  price  was  the  price  then  put  upon  it  as  a  con- 
cern which  its  owneiB  were. about  to  abandon, — its  scrap  value. 
On  this  basis  the  respondent  claims  that  the  investment  now  rep- 
resents some  $6,000. 

The  Power  Sihiaiiori. 

There  is  at  Phillips,  on  the  Sandy  river,  a  water  power  de- 
veloped by  the  construction  of  a  dam  and  fluJne  oi^-  penstock.  The 
right  to,  its  enjoyment  is.  said  to  constitute  three  privileges, 
situated  one  below  another  so  that  each  apparently  has,  in  the 
absence  of  special  agreement,  right  to  full  usfe  of  the  Water  with- 
out regard  to  the  wishes  or  interests  of  those  below.  The  first 
is  known  as  the  igristmill  privilege,  whieh.is  ilot  now  beitig 
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Utilized.  '  Onie  of  thie  priTileges  below,  the  "fulling  mill  lot'* 
or  pmil^^j  owned  by  Daniel  L.  Denmson, — who  has  a  sawmill 
on  it, — ^furnishes  power  for  respondent's  electric  plant.  The 
respondent  has  no  other  source  of  power  and  is  dependent  entirely 
npon  a  written  agreem^t  with  Mr.  Dennison,  granting  it  the  use 
of  water  ^'adequate  to  run  the  present  water  wh<^l  of  said  com* 
pany  .  .  .  so  far  as  the  amount  as  such  water  may  be  af- 
forded by  the  natural  flow  of  Sandy  river,"  with  the  right  to  erect 
buildings,  etc.,  for  its  business  (subject  to  specifications  as  to  size 
and  location)  on  said  "fulling  mill  lot,"  all  for  $150  per  year,  the 
lessee  to  make  necessary  repairs  on  the  dam,  bulkhead,  flume, 
and  penstock.  The  lessee  may  not  use  any  auxiliary  power  re- 
quiring steam  for  its  operation.  The  agreement,  or  lease,  is 
dated  August  10,  1914,  runs  from  September  1,  1914,  and  is  to 
terminate  on  thirty  days'  notice  from  either  party. 

A  previous  lease  between  the  same  parties,  of  which  this  was 
intended  to  be  a  renewal,  restricted  the  use  of  the  water  daily 
from  dark  to  midnight,  and  from.  6  o'clock  a.  m.  until  light 
during  the  season  when  morning  lights  were  required.  No  such 
limitation  appears  in  the  present  contract,  but  Mr.  Dennison 
writes  the  Commission  that  it  was  omitted  through  in'sldvertenc^, 
and  that  he  will  not  permit  all-night  use  of  the  power  unless  he 
is  paid  $150  per  year  additional  and  the  conveyance  of  a  small 
lot  of  land  belonging  to  respondent.  The  30-day  termination 
clause  enables  him  to  exact  any  condition  he  wishes,  whether 
written  into  the  lease  or  not. 

It  is  understood  that  Mr.  Dennison's  reason  for  reserving 
the  use  of  the  water  after  midnight  is  that  there  may  be  sufficient 
power  accumulated  to  run.  the  sawmill  during  the  daytime.  He 
declines  to  permit  the  use  of  a  steam  auxiliary  plant  because  of 
fear  of  fire,  the  buildings  having  been  burned  on  July  23,  1914, 
when  such  a  plant  was  in  operation.  During  the  past  two  years 
there  has  been  plenty  of  water,  but  in  average  years  it  frequently 
happens  that  the  plant  cannot  run  until  midnight  even.  If  the 
first,  or  gristmill,  privilege,  which  has  been  idle  for  some  years, 
were  in  use,  the  shortage  of  power  for  lighting  purposes  would 
be  much  more  serious. 

The  respondent  at  one  time  used  the  gristmill  privilege,  bu? 
removed  to  the  lower  privilege,  owing  to  failure  to  make  satis- 
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faetory  terms  with  the  owner  of  the  formier.  Mr.  Berry,  re- 
spondent's manager,  has  had  further  ni^gotiatiaDs  with  Mr.  Smith, 
owner  of  the  upper  privilege,  sinee  the  hearing  on  this  case,  and, 
while  the  result  has  not  been  disclosed  to  the  Commission,  it  is 
known  that  Mr«  Smith  has  expressed  to  townsmen  a  willingness 
to  permit  the  use  of  his  power  on  some  terms.  Many  things 
in  the  case  tend  to  convince  us  that,  difficult  as  respondent's  posi* 
tion  undoubtedly  is,  it  can  be  substantially  improved  by  persist- 
ent and  tactful  endeavor,  and  our  conclusions  will  be  influenced 
somewhat  by  this  conviction. 

Investment. 

The  Commission's  accountant  examined  such  records  of  the 
respondent  as  were  available  for  the  purpose  of  ascertaining  its 
capital  investment  and  operating  history.  No  complete  investi- 
gation of  these  matters  was  possible,  because  all  books  covering 
the  years  1905  to  1912,  both  inclusive,  were  burned  in  the  fiie 
of  July  23,  1914. 

Allowing  the  $300  paid  by  the  present  owners  for  the  capital 
stock  in  1897  as  the  capital  investment  at  that  time,  he  presents 
the  following  summary  for  the  years  whose  aooounta  are  avail- 
able : 
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The  system  of  bookkeeping  followed  by  the  respondent  has 
been  somewhat  crude,  and  only  approximate  results  could  be 
reached.  It  is  probable  that  the  debit  balance  of  $642.64  on 
installation  account  should  be  added  to  construction  chains ;  an«l 
in  that  case,  it  should  be  considered  in  figuring  depreciation. 
It  is  also  probable  that  some  deductions  should  be  made  for 
property  abandoned,  replaced,  or  obsolescent,  but  it  is  not  likely 
that  the  result  would  affect  the  decision  in  this  case,  for  rea- 
sons which  will  appear  later  in  the  discussion  of  income  and 
rates. 

A  more  exhaustive  examination  and  check  from  an  inyentory 
and  appraisal  would  have  been  made,  had  not  the  complainants 
been  represented  by  an  expert  accountant,  the  result  of  whose  in- 
vestigation was  substantially  the  same  as  that  of  our  accountant; 
and  it  became  apparent  that  it  would  not  be  profitable  to  pursue 
this  branch  of  the  inquiry  further. 

Income, 

The  evidence  showed  that  the  company  has  87  customers,  42  of 
whom  are  listed  as  residences-  There  are  several  stores  which 
the  respondent  stands  ready  to  serve  every  night,  and  which  are 
open  only  one  night  in  seven.  The  case  discloses  no  power  users 
except  a  picture  house.  This  condition  would  be  expected  in  the 
absence  of  day  service. 

[1]  It  is  believed  that  the  operating  histwy  for  the  calendar 
year  1913  is  beat  illustrative  of  what  the  respondent  is  now 
doing,  1914  having  been  interrupted  by  the  fire  and  1916  not  hav- 
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ing  been  completed  when  the  audit  was  made;  1913  is  shown 
by  months  as  follows: 


January  

February  ,,,T 

March   , 

April 

May    

June 

July   

August 

September  . . . 

October   

November  . . . 
December  . . . . 

Totals  . 
Bala^nce 


Operating 
ISxpenses. 

Income. 

$277.10 
232.17 
411.75 
224.44 
260.41 
162.65 
168.85 
297.27 
190.75 
266.62 
169.46 
311.14 

$397.64 

367.63 

361.86 

238.19 

261.06 

199.81 

211.64 

245.21 

326.36 

276.41 

308.77 

346.41 

$2,942.61 
586.38 

$3,528.89 

$3»628.80 

$3,628.89 

Deducting  $185.49  depreciation  at  5  per  oent  of  capital  found 
inTested  at  this  time,  the  net  earnings  amount  to  $4:00.89. 

Rates. 

The  respondent's  schedule  of  rates  shows  for 


Residences,  12}  cents  per  kw.  less  20%  for  prompt  paymient. 

Stores  &  business  places,  15t  cents  per  kw.  less  20%  for  prompt  payment. 

Halls,  etc.,  18|  cents  per  kw.  less  20%  for  prompt  payment. 

Minimum  for  each  of  foregoing,  $1.50  per  month.  Street 
lighting,  forty-three  60  c.  p.  incandescent  tungsten  lamps,  from 
one  hour  after  sundown  to  12:00  p.  m.  every  night  and  from 
5:00  A.  M.  to  daylight,  November  1  to  March  31,  $13.10  per 
year. 

The  last-named  rate  supplants  the  former  rate  of  $13.09  per 
year  for  32  c.  p.  incandescent  lights,  and  became  effective  Sep- 
t-ember 30,  1915. 

In  addition  to  the  foregoing  there  are  several  flat  rates,  which 
are  not  involved  in  the  present  case. 

Discrirnirtations. 

[2]  It  appeared  that  the  respondent  had  practically  refused 
to  injstall  a  meter  in  one  or  more  cases  until  the  customers  agreed 
to  use  a  certain  number  of  lights.    TJiis  is  directly  in  violation  of 
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the  schedule  of  rates,  has  been  so  explained  to  the  treasurer  and 
manager,  and,  we  believe,  discontinued.  If  persisted  in,  it 
should  be  again  called  to  our  attention. 

Beyond  this  we  find  no  proof  of  discrimination  or  inadequacy 
of  service, — aside  from  the  matter  of  hours  of  service, — ^wbich 
we  think,  under  all  of  the  conditions,  requires  further  consid* 
eration  at  this  time.  There  was  some  evidence  of  trouble  when 
the  moving-picture  machines  started  up,  but  on  the  whole  this  ele- 
ment of  the  case  was  not  strong,  nor  seriously  pressed.  The  fair 
inference  from  the  testimony  is  that  the  quaKty  of  the  service 
furnished  is  good. 

Reasonableness  of  Baies, 

[3-5]  We  do  not  find  that  the  present  meter  rates  are  exces- 
sive, measured  by  comparison  with  those  prevailing  in  other 
communities  or  by  the  return  on  the  investment.  The  net  rates 
for  residences  is  10  cents  and  for  stores  12^  cents.  Both  are 
reasonable  for  a  community  of  this  size.  The  minimum  rate, 
$1.60  per  month,  is  not  low.  On  the  other  hand,  it  cannot 
be  disturbed  without  increasing  the  obstacles  to  the  relief  on 
which  principal  stress  was  laid,  all-night  or  23-hour  service;  and 
we  do  not  think  that  it  should  be  abandoned  or  ordered  reduced 
under  the  circumstances.  It  was  suggested  that  it  should  at 
least  be  changed  to  an  annual  minimum  rate  of  $18.  Apart  from 
greater  convenience  in  its  application,  there  is  no  argument  in 
favor  of  an  annual  as  against  a  monthly  minimum  charge.  Its 
whole  theory  is  that  it  represents  the  expense  to  which  a  utility 
is  put  in  being  always  ready  to  serve  the  customer,  and  theoretic- 
ally, at  least,  it  should  be  distributed  so  as  to  do  just  this. 

The  importance  of  this  charge  will  be  further  noticed  in  income 
tabulations  to  follow. 

[6]  It  has  already  been  noted  that  the  rate  for  street  light- 
ing has  been  somewhat  reduced  by  the  schedule  made  effective 
September  30,  1915,  after  this  complaint  was  filed.  We  shall  not 
order  a  reduction  in  this  at  present,  at  least.  If  all-night  serv- 
ice is  given,  it  will  benefit^  the  commtmity,  the  village,  as  an 
agency  of  public  protection  and  convenience,  more  than  it  will 
benefit  individual  consumers,  and  a  substantial  part  of  the  added 
cost  must  be  borne  by  the  public.    Indeed,  while  all-night  serv- 
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ice  is  of  very  great  advantage  to  smaller  villages  as  police  protec- 
tion, its  average  benetit  to  private  consumers  is  comparatively 
smalL 

Complainants'  Present  Contention. 

[7]  The  original  contentions  were  largely  eliminated  by  the 
complainants  themselves  during  the  coni'se  of  the  investigation. 
In  fact,  we  feel  that  it  is  only  just  to  state  that  they  maintained 
a  commendable  spirit  of  fairness  throughout. 

The  proceedings  finally  developed  an  abandonment  of  every 
thing  except  the  desire  for  service  during  a  greater  portion  of 
the  day, — ^twenty-three  hours,  of  at  least  all  night, — and  a  study 
ag  to  how  this  may  be  accomplished.  This  appears  from  the 
following  extracts  from  statements  by  Mr.  Butler  in  behalf  of  the 
complainants  during  the  final  hearing : 

"If  there  is  plenty  of  water  and  that  water  is  going  to  waste, 
and  the  people  are  willing  to  pay,  why  shouldn't  they  have  it? 
We  don't  ask  you  to  furnish  that  without  increased  compensa- 
tion. We  are  willing  the  Commission  should  make  an  order  that 
is  fair  and  right  to  furnish  that  increased  service  during  the  time 
the  water  runs  in  sufficient  quantities,  and  not  put  in  an  auxil- 
iary plant,  and  whatever  they  say  we  ought  to  pay,  we  are  will- 
ing to  pay." 

"I  don't  think  it  would  pay  to  furnish  an  auxiliary  plant  to 
furnish  an  all-night  service.  I  am  asking  when  there  is  water 
that  it  run,  and  we  have  got  to  take  our  chances  with  Divine 
Providence,  and  not  put  the  burden  on  him  (the  respondent). 
When  there  is  no  water  we  have  got  to  get  along." 

"This  is  not  a  case  where  they  (the  complainants)  are  com- 
ing down  here  and  asking  something  for  nothing.  They  know, 
living  there  as  they  do,  that  a  very  large  time  out  of  the  year 
there  is  not  enough  water  to  run  all  night." 

'We  are  asking  now  that  some  basis  may  be  figured  on,  as  to 
what  the  additional  cost  will  be  to  run  24  hours  wMen  there  is 
water  enough.  We  don't  ask  for  the  installation  of  an  auxiliary 
plant  to  furnish  electric  lights  by  steam  power,  it  wouldn't  pay." 

"If  you  can  figure  out  how  much  more  it  will  cost  for  us  to 

have  these  lights  during  the  time  when  there  is  water,  just  tell 

us  how  much  it  is  going  to  cost,  and  we  will  see  that  the  revenue 
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is  raiaed  by  partly  increasing  the  rate  to  the  csonsnmers  and 
partly  increasing  the  rates  to  the  town.  .  .  •  We  wonld 
not  ask  you  to  fix  up  anything  for  an  auxiliary  service ;  we  sim- 
ply ask  when  the  water  is  there,  we  should  have  the  benefit  of  it, 
and  any  additional  cost  to  this  company  we  will  pay  either 
through  the  village  or  the  taxes/' 

While  these  thoughts  go  far  toward  offering  a  basis  for  solu- 
tion of  the  problem  before  us,  we  do  not  think  that  the  solution 
therein  suggested  would  alone  be  practicable,  or  satisfactory  to 
any  of  the  parties.  It  was  stated  during  the  hearings  that  an 
increased  rate  for  all-night  street  light  service  might  be  fixed, 
the  same  to  be  adjusted  according  to  the  number  of  hours  during 
which  the  respondent  was  able  to  give  the  service.  This  is 
substantially  in  harmony  with  the  thought  repeatedly  suggested 
by  Mr.  Butler  in  the  foregoing  quotations.  But  such  service 
would  be  very  unsatisfactory,  and  would  lead  to  much  confu- 
sion and  friction.  Much  of  respondent's  additional  expense 
would  be  unaffected  by  the  actual  time  it  was  able  to  generate 
current.  No  one  oould  adjust  his  affairs  in  reliance  upon  such 
service.  It  would  be  almost  totally  worthless  for  power  pur- 
poses, and  no  one  could  safely  discard  other  equipment  for  light- 
ing purposes.  While  here  and  there  one  might  be  satisfied,  it 
could  not  be  general.  Whatever  order  is  made  ought  to  be  pred- 
icated on  the  expectation  that  adequate  service  will  be  rendered 
during  the  time  fixed. 

[8,  9]  It  may,  however,  be  that  under  the  circumstances  pe- 
culiar to  this  case,  no  other  arrangement  can  be  made ;  and,  if  it 
so  develops,  the  Commission  will,  of  course,  oo-operate  with  the 
respondent  and  the  citizens  in  securing  the  best  results  available. 
It  has  procured  from  the  respondent  an  estimate  of  the  addi- 
tional annual  expense  involved  in  an  all-night  service  depend- 
ent upon  an  adequate  water  supply,  and  of  an  all-night  service 
made  constant  by  the  installation  of  a  crude-oil  engine  auxiliary. 
These  estimates  follow: — 

Cost  of  nibning  all  night  on  water  without  auxiliary  power,  pro- 
vided there  is  water  to  run: 

Water  power  additional    $150.00 

I-rabor  340.00 

Maintenance  of  street  lighting  system   50.00 

Depreciation  on  invefltment  of  $1,500  at  5%   75.00 

$ai6.oo 
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Coet  of  rtmning  all  night  employing  crude-oil  engine  when  necessary: 
Interest  on  investment  of  $2,000  for  the  purchase  and  installation  of 

a  crude-o(l  engine  of  capacity  to  operate  plant $120.00 

Depreciation  on  above  at  10%    200.00 

Fuel  oil  supply  for  one  year 300.00 

Water  power  additional  150.00 

Maintenance  of  street  lighting  system 50.00 

Extra  on  labor 340.00 

$1,160.00 

We  do  not  think  that  either  of  these  estimates  is  unreason- 
able, considering  the  nature  of  the  power  proposed.  Some  part  of 
the  additional  burden  of  any  improvement  should  be  borne  by 
the  respondent,  and  that  in  a  gradually  increasing  amount  as  an 
incentive  to  endeavors  to  secure  reimbursement  from  legitimate 
business  enterprise  But  if  additional  service  is  to  be  given, 
it  is  conceded  that  respondent  must  have  additional  revenue, 
substantially  equal  in  the  beginning,  at  least,  to  the  added  cost. 
This  must  come  from  (1)  increased  output,  or  (2)  increased 
rates,  or  (3)  a  guaranty  independent  of  rates,  or  a  combination 
of  two  or  more  of  these  sources. 

We  have  made  a  careful  study  of  respondent's  sources  of  in- 
come to  see  what  opportunity  is  now  offered.  For  this  purpose 
we  secured  figures  for  the  full  year  1915  as  showing  most  nearly 
what  might  be  expected  of  tHe  immediate  future. 

As  already  indicated,  the  private  consumers  who  take  meter 
service  are  divided  into  three  classes,  their  net  rates  being  10 
cents,  12^  cents,  and  15  cents  per  kw.,  respectively,  each  with 
a  minimum  of  $1.60  per  month.  The  amounts  paid  by  these 
classes  for  the  year  was : 

First  class,  10-cent  rate $1,127.46 

Second  class,  12i-cent  rate 667.95 

Third    class,    15-cent    rate    . , 63.17 

To  show  what  part  of  this  income  is  due  to  the  existence  of 
a  minimum  monthly  charge,  and  how  an  increase,  either  in  rates 
or  amount  of  consumption,  might  affect  the  totals,  we  have  pre- 
pared the  following  table  of  first  class,  or  10  cent  net,  users, 
using  numbers  instead  of  names  in  the  first  column,  and  showing 
in  the  following  columns,,  arranged  in  the  order  of  months,  the 
amount  each  would  pay  per  month  at  the  net  rate  for  the  oui^ 
rent  actually  used.  It  will  be  Remembered  that  each  paid  not 
less  than  $1.60  per  month,  whatever  his  bill  would  amount  to 
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at  10  cents  per  kw.  The  totals  show,  first,  the  amount  actually 
received  per  month;  and,  second,  the  amount  accrued  monthly 
for  current  actually  used. 


1 

2 

1.50 

3 

4 

5 

6 

7 

8 

9 

10 

11    j      12 

1 

1.60 

1.00 

.90 

.80 

.30 

.60 

.90 

1.20 

1.60 

2.70     1.70 

2 

2.70 

2.10 

1.60 

1.20 

,80 

.60 

.50 

.90 

1.00 

1.60 

1.301       .60 

3 

1.10 

1.90 

1.30 

1.30 

.70 

.90 

.70 

.60 

1.40 

2.90 

3.40'     3.10 

4 

3.42 

2.94 

1.95    2.00 

1.57 

1.11 

1.36 

.84 

3.48 

4.22 

4.53     4.91 

5 

2.48 

2.34 

1.60 

1.66 

1.21 

1,20 

1.16 

1.25 

1.39 

3.12 

2.32,     3.»> 

6 

2.60 

2.00 

1.00 

.70 

.40 

.40 

.40 

.50 

.70, 

1.10 

1.20.     1.50 

7 

1.20 

.90 

.70 

.80 

.50 

.50 

.40 

.40 

1.20 

1.00 

1.10     1.10 

8 

1.80 

1.80 

1.30 

1.20 

.80 

.70 

.80 

1.40 

1.60 

1.00 

1.70     1.70 

9 

3.40 

2.20 

1.90 

1.80 

1.20 

.65 

.65 

1.80 

1,10 

1.70 

2.60     3.10 

10 

3.93 

3.21 

2.19 

2.02 

1.65 

1.16 

1.25 

.56 

1,81 

2.53 

3.50     4.01 

n 

3.11 

2.70 

2.40 

2.10 

1.20 

1.60 

1.70 

1.80 

2.90 

4.00 

5.40:     5.80 

12 

2.10 

1.70 

1.10 

.70 

.50 

.60 

.70 

.30 

.70 

1.50 

1      ^      1.70 

13 

1.40 

1.40 

.90 

.70 
1.90 

.70 

.50 

.60 

,50 

.80 

1.30 

Li      1.50 

14 

2.10 

2.30 

2.10 

1.30 

.70 

.90 

1.20 

1.80 

1.50 

2.00     2.40 

15 

5.60 

6.70 

4.00 

3.20 

2.50 

1.90 

1.60 

1.90 

3.60 

7.00 

11.70     9.30 

16 

1.60 

1.40 

l.OO;  1.50 

1.00 

1.20 

1.20 

1.50 

2.20 

1.60 

2.40     2.40 

17'     6.00 

3.80 

2.80 

3.00 

2.50 

2.50 

1.60 

2.10 

2.70 

3.90 

4.30     4. SO 

18 

3.10 

3.80 

2.80 

2.50 

1.30 

1.30 

1.30 

1.10 

1.70 

1.90 

3.20     3.20 

19 

3.60 

3.40 

2.80 

2.50 

2.70 

1.80 

1.60 

.90 

.40 

.20 

1.10,     1.10 

20 

1.80 

1.60 

1.00 

1.30 

1.00 

1.00 

.50 

.60 

.80 

1.50 

3.00      1.80 

21 

l.OQ 

1.20 

.90 

.90 

.60 

.70 

.60 

.80 

1.00 

1.10 

1.10     1.30 

22 

1.50 

1.30 

.90 

1.00 

1.00 

1.00 

.50 

.60 

1,00 

,90 

1.10      1.50 

23 

2.09 

1.68 

1.63 

1.41 

.87 

.61 

.65 

.73 

1.15 

1.33 

.80     1.85 

24 

1.20 

1.30 

.90 

1.00 

.80 

.   •  • 

, 

. . , . 

1.00 

1.70      1.40 

25 

1.70 

1.30 

.90 

.70 

.50 

.80 

.70 

.70 

i!i6 

1.40 

1.10      1.90 

26 

1.60 

1.40 

1.00 

1.30 

1.40 

.90 

.... 

.20 

1.20 

1.60 

1.401     1.70 

27 

1.20 

1.30 

1.70 

1.80 

1.40 

1.30 

i!66 

1.00 

1.30 

1.70 

3.50!     2.80 

28 

1.31 

1.43 

1.13 

1.00 

.85 

.55 

1,15 

1.40 

1.47 

2.14 

2.00 

.M 

29 

2.40 

2.40 

1.80 

1.00 

.60 

.50 

.40 

.60 

1.30 

2.20 

2.70 

2.40 

30 

1.70 

2.00 

1.30 

1.40 

1.00 

.80 

1.10 

1.20 

1.70 

1.30 

1,30 

1.90 

31 

2.90 

1.90 

1.20 

1.20 

.80 

.70 

,60 

1.00 

1.10 

1.60 

1.70;     1.80 

32 

1.40 

1.40 

1.10 

1.20 

1.00 

:60 

.80 

.70 

.90 

1.00 

1.40     1.40 

33 

2.00 

1.60 

1.30 

1.30 

.90 

.30 

.40 

.90 

.90 

1.70 

1.70 

2.00 

34 

1.10 

2.60 

1.40    1.00 

.70 

.... 

.90 

1.20 

1.10 

1.40 

2.10 

2.00 

35 

9.60 

9.80 

5.20   6.40 

4.30 

2.70 

4.60 

4.80 

7.30 

8.70 

10.30 

8.70 

36 

3.10 

2.80 

2.30i  1.30 

1.80 

1.30 

1.10 

1.30 

1.70 

1     2.30 

4.30 

5.50 

37 

3.40 

3.65 

.96 

1.58 

.42 

.24 

.33 

.35 

.63 

i       .36 

3.34 

4.38 

38 

24.10 

18.70 

10.90 

7.40 

4.80 

4.00 

4.70 

. . . . 

11.40 

18. 80;  26.70 

39 

.... 

.... 

.... 

.... 

.... 

.60 

.10 

'.GO 

1.00 

1.30 

1.10 

40 

. . . . 

.... 

.50 

"io 

.30 

.40 

1.10 

1.00 

.80 

1.30 

3.70 

41 

. 

.... 

.40 

.50 

.60 

.80 

.60 

.70 

1.20 

2.80 

l.SO 

42 

i'.si) 

i.'96 

.... 

. . . . 

.60 

.60 

.50 

1.60 

2.80 

2.10 

. 

43 

.... 

.... 

.... 

.... 

iiso 

1.70 

1.80 

1.70 

2.40 

2.20 

2.80 

S.50 

122.03 

111.02 

80.6779.86 

72.32 

65.70 

70.60 

66.50 

75.09 

103.71 

135.79 

142,20 

119.14 

108.85171.46  66.77 

50.27 

40.72|42.25 

42.43 

63.43 

95.60 

130.99*139.34 

One  can  readily  see  how  slight  an  increase  in  revenue  might 

be  expected  from  th6  additional  consumption  after  midnight  by 

this  class  of  users.     The  second  class,  comprising  banks,  stores, 

•  and  officer,  would  probably  have  little  use  for  lights  during  the 
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extra  hours,  except^  perhaps,  in  some  intapoes  one  in  a  plaoe  as  a 
precaution  against  burglary.  Use  after  midnight  in  the  halls, 
coufitituting  the  third  class,  must  be  very  infrequent.  Very  little 
will  be  contributed  from  increased  output  to  private  customers 
toward  this  additional  expense- 
Increased  rates  to  pri>'ate  consumers  should  not  he  thought 
of.  They  must  not  be  required  to  pay  more  for  what  they  do  use 
for  the  privilege  of  using  what  generally  they  will  not  wish  to 
use.  The  natural  result  of  an  increase  sufficient  to  afford  a  sub- 
stantial return  would  be  to  reduce  revenue  by  decreasing  the 
number  of  patrons.  If  this  method  were  to  be  invoked,  it  could 
be  made  to  reach  all  alike  only  by  increafiing  the  minimum  month- 
ly rate,  which  is  already  as  high  as  it  should  be. 

The  additional  service  to  the  village  corporation  in  keeping 
its  streets  lighted  all  night  would,  however,  be  a  distinct  bene- 
fit, and  one  for  which  an  added  charge  might  properly  be  made. 
But  the  corporation,  while  it  must  pay  a  just  rate  for  the  elec- 
tricity it  uses,  cannot  be  compelled  to  use  any.  The  company 
may  publish  a  lawful  rate  for  street  lights,  but  their  use  is  a  mat- 
ter of  agreement,  and  the  village  corporation  will  need  to  be 
consulted  before  it  is  known  how  much  can  be  derived  from  this 
source,  and  for  how  long  a  period. 

It  necessarily  follows  that,  if  the  additional  service  is  to 
be  had,  whatever  part  of  the  cost  is  not  left  to  be  met  by  re- 
spondent or  borne  by  the  village  corporation  must  come  from 
voluntary  contribution.  This  is  not  a  proper  way  to  provide 
income  for  a  public  utility  •  under  oirdinary  oireumstances ;  but 
heie  all  parties  concede  its  necessity,  and  the  complainants  ask 
only  that  the  amount  shall  be  determined. 

We  find  that  if  respondent  is  to  furnish  all-night  service  de- 
pendent upon  water  power  only,  and  without  abatement  of  com- 
pensation for  lack  of  current  due  to  insufficient  water  power, 
it  should  receive  in  addition  to  receipts  from  present  published 
rates  the  sum  of  $500  for  one  year  from  the  date  on  which  any 
order  hereinafter  made  for  that  purpose  shall  become  effective, 
said  sum  to  be  derived  from  increased  rates  for  street  lights 
and  from  private  subscriptions. 

We  find  that  if  respondent  is  to  furnish  allmight  service  wiih 
water  power,  employing  auxiliary  power  to  assure  constant  serv- 
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ice,  it  should  receive  during  a  period  of  three  years,  in  addition 
to  receipts  from  present  published  rates,  the  sum  of  $1,000  the 
first  year,  $800  the  second  year,  and  $700  the  third  year,  provided 
in  the  manner  aforesaid. 

Neither  of  these  plans  provides  for  23-hour  service,  and  nei- 
ther is,  in  our  judgment,  as  satisfactory  as  may  be  worked  out  by 
the  parties  themselves,  if  they  will  enter  frankly  and  in  good 
faith  into  negotiations,  wlifere  greater  elasticity  is  possible  than  in 
an  arbitrary  order.  The  Commission  earnestly  recommends  that 
they  undertake  to  do  so. 

It  may  be  that  no  adequate  plan  can  be  worked  out  between 
the  respondent  and  the  public,  and  that  additional  service  will 
have  to  be  sought  elsewhere.  In  such  case  chapter  336,  Public 
Laws  of  1915,  offers  a  suggestion  which  may  be  of  value,  if 
other  efforts  fail.  But  it  ought  not  to  be  necessary  either  to 
permit  or  to  compel  another  electrical  utility  to  enter  any  part 
of  this  field,  and  we  do  not  think  that  it  will. 

No  order  will  be  made  until  complainants  have  an  opportunity 
to  canvass  the  matter,  and  ascertain  to  what  extent  and  how  the 
foreg9ing  requirements  can  be  complied  with.  Until  such  time, 
or  until  otherwise  ordered,  the  case  will  stand  suspended.  ■ 

Public  Utilities  Commission  of  Maine^  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  and  Chas.  W.  Mullen. 
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^TNA  PORTLAND  CEMENT  COMPANY 
.  GRAND  TRUNK  RAILWAY  COMPANY  et  al. 

[D.974.] 

Hetum ^ Railroads ^ Operating  expense^ Idle  cars  subject  to  ship' 
per^s  order, 

1.  A  per  diem  charj^e  per  car  for  all  care  accepted  by  a  shipper  as 
being  continuously  subject  to  his  order,  and  not  otherwise  used  by  the 
railroad,  may  be  included  in  the  expense  of  hauling  a  commodity  al- 
though only  a  part  of  the  cars  are  used  each  day. 

Bates  ^  Railroads  •*-  Olagr  —  Reasonableness  -^  Minimum  toeight, 

2.  A  rate  of  32  cents  per  ton  with  a  minimum  carload  weight  of 
P.U.R.1916D. 
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70,000  pounds  was  held  reasonale  in  so  far  as  a  minimum  weight  of 
65,000  pounds  was  applied  in  hauling  clay  25  miles  and  returning 
empties,  it  appearing  that  a  car  would  earn  $7.17  for  the  haul  with 
the  latter  minimum  weight,  that  such  minimum  was  the  prior  average 
loading  hj  the  shipper,  that  a  smaller  minimum  was  conducive  to 
careless  loading,  and  that  the  greater  minimum  would  put  the  shipper 
to  a  great  expense  to  adjust  his  loading  facilities. 
Service  ^  BaUroada  —  Cars. 

3.  The  duty  of  a  railroad  to  furnish  suitable  cars  and  apply  a 
proper  minimum  weight  thereto  does  not  require  the  furnishing  of  cars 
to  meet  every  shipper's  particular  need,  or  to  conform  to  his  peculiar 
facilities;  but  the  burden  is  upon  the  shipper  to  adapt  himself  and  his 
facilities  to  the  use  of  such  equipment  as  is  demanded  and  generally 
used  by  shippers  ol  his  commodity. 

Separation  —  Ratea  —  Railroads  —  Minimum  weights, 

4.  A  railroad  company  advancing  a  minimum  carload  weight,  but 
permitting  the  shipper,  after  he  refuses  to  receive  cars  of  such  weight, 
to  use  smaller  cars  to  which  a  smaller  weight  had  applied,  must  re- 
fund charges  collected  in  excess  of  a  reduced  weight  fixed  by  the  Comr 
mission. 

[May  16,  1916.] 

Co:xtPLAiNT  that  a  rate  of  32  cents  per  ton,  with  a  minimum 
weight  of  70,000  poiunds,  for  the  hauling  of  clay  in  carload  from 
a  pit  near  Corunna  to  Paxton  Siding,  near  Fenton,  is  unrea- 
sonable; rate  held  reasonable,  minimum  weight  held  excessive, 
and  weight  of  55,000  pounds  established,  and  refuncl  ordered  of 
freight  charges  collected  in  excess  of  application  of  55,000 
poundsw 

Appearances:  Hal  H.  Smith  for  petitioner;  W.  K.  Williams 
for  respondents* 

[1, 2]  Glasgow,  Commissioner:  This  proceeding  involves  the 
reasonableness  of  the  rate  of  82  cents  per  ton,  and  a  minimum 
weight  of  70,000  pounds,  as  required  by  respondent  company's 
tarijff  for  the  transportation  of  clay,  carloads,  from  a  pit  near 
Corunna  to  Paxton  Siding,  near  Fenton,  the  distance  being  prac- 
tically 30  miles,  both  point  of  origin  and  destination  being  upon 
respondent  company's  railroad. 

Previous  to  the  filing  by  respondents  of  their  supplement  5  to 
tariff  M.  R  C.  379,  effective  September  10,  1915,  naming  the 
above  quoted  rate  and  minimum,  they  had  in  effect  a  rate  of  25 
cents  per  ton,  minimum  50,000  pounds,  which  rate  on  ^lay  8, 
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1915,  was  advanced  to  26  cents  per  ton,  the  minimnm  of  60,000 
pounds  being  continued. 

Petitioner  filed  complaint  alleging  that  the  32-oent  rate  and 
the  70,000-pound  minimum  were,  under  the  circumstances,  both 
excessive  and  unreasonable ;  that  the  rate  was  excessive  for  the 
distance  and  the  service  rendered,  and  the  minimum  unreasonable 
because  present  cars  furnished  could  not  be  loaded  to  that  weight, 
and  the  larger  cars  tendered  by  respondent  companies  could  not 
be  loaded  or  unloaded  by  petitioner  without  the  entire  reconstnic- 
tion  of  both  its  loading  device  at  the  pit  and  its  day  sheds  at  the 
mill,  which  changes,  if  made,  would  cost  approximately  $15,000. 

For  answer,  respondent  companies  contend  that  neither  the 
rate  nor  the  minimum  is  excessive  or  unreasonable,  from  the 
fact  that  a  much  greater  weight  than  50,000  pounds  had  been  and 
could  be  loaded  by  petitioner  with  present  facilities ;  that  the  rate 
is  not  too  great  when  the  service  rendered  is  considered. 

The  record  discloses  that  the  clay  is  brought  from  a  pit  owned 
by  petitioner,  and  is  used  by  them  in  the  manufacture  of  cement 
at  Fenton;  the  annual  production  of  cement  averaging  1,100 
barrels  per  day,  or  approximately  340,000  barrels  per  annunL 

Respondent  company  have  a  spur  track  which  leaves  the  main 
line  at  Corunna  station,  and,  leading  from  this  spur,  petitioners 
had  constructed  at  their  expense  an  extension  645  feet  long  to 
connect  said  spur  with  their  several  tracks  at  the  plant,  which 
are  owned,  operated,  and  maintained  by  them,  and  while  much 
evidence  was  introduced  as  to  the  terms  thereof,  and  the  same 
forming  no  part  of  the  complaint  will  not  be  considered. 

At  the  loading  point  where  this  spur  enters  the  clay  bank, 

there  has  been  constructed  by  petitioner,  above  and  across  said 

track,  a  heavy  timber  trestle,  with  a  hole  in  the  center. through 

which  the  clay  brought  in  wheel  scrapers  up  a  dirt  incline  is 

dumped  into  the  car  placed  directly  beneath.    This  spur  track  is 

built  so  as  to  incline  downward  toward  the  main  line,  and  the 

empties  when  delivered  by  respondent  are  ^pushed  beyond  the 

trestle,  and  when  a  car  is  loaded  it  is  released  and  runs  forward, 

and  another  car  is  moved  down  to  take  its  place.     The  trestle  is 

so  constructed  that  it  levels  off  the  top  of  the  load  as  the  car  passes 

beneath  it,  thus  permitting  all  cars  to  be  loaded  to  approximately 

the  same  height. 
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When  the  pit  was  opened,  cars  of  60,000  pound  capacity  were 
furnished,  and  a  minimum  of  50,000  pounds  applied.  Twenty- 
two  of  such  cars  have  been  furnished  by  respondent  company  for 
a  number  of  years.  When  the  trestle  at  the  pit  and  the  sheds  at 
the  mill  were  constructed,  it  was  to  accommodate  the  use  of  these 
cars.  Clay  is  a  heavy  subetance  to  handle,  and  op^iingd  into  the 
sheds  were  made  so  that  the  clay  would  not  have  to  be  thrown 
higher  than  necessary.  ^ 

The  filing  by  respondent  oompany  of  the  supplement  com- 
plained of  gave  notice  not  <mly  of  the  advance  in  rate,  but  of  in- 
crease in  minimum  weight;  and  to  enable  petitioner  to  load  the 
new  minimum  required,  respondent  company  tendered  for  use 
large  steel  cars  with  sides  much  higher  than  those  previously 
used.  These  petitioner  refused  to  accept,  as  such  cars  would  not 
pass  beneath  the  trestle^  and  their  sides  wece  so  high  that  they 
obstructed  and  practically  closed  the  openings  into  the  sheds, 
making  the  unloading  into  the  same  practically  impossible. 
Petitioner  claims  this  trestle  cost  approximately  $400  to  con- 
struct, and  it  becomes  necessary  to  rebuild  the  same  about  every 
three  or  four  years — the  last  time  rebuilt  being  in  1915.  To  un- 
load clay  from  a  car  having  high  sides  is  extremely  difficult,  aside 
from  the  fact  that  the  rebuilding  of  sheds  and  trestle  to  accommo- 
date such  cars  woitld,  as  stated,  cost  approximately  $15,000. 

Petitioner  contends  that  50,000  pounds  is  a  reasonable  and  fair 
minimum  to  apply,  and  about  all  that  can  be  loaded  on  the  cars 
heretofore  furnished  by  respondent  company,  or  loaded  and  un- 
loaded with  its  present  facilities,  and  by  exhibit  No.  6  shows 
where  the  average  load  of  397  cars  was  54,212  pounds  each. 
While  the  accuracy  of  the  weights  submitted,  and  the  average 
obtained  is  not  disputed,  an  examination  of  the  exhibits  shows  so 
many  cars  loaded  in  excess  of  60,000  pounds,  and  below  50,000 
pounds,  that  it  is  difficult  to  understand  how,  with  the  exercise  of 
ordinary  care,  there  should  not  be  greater  uniformity,  even  though 
the  amount  of  moisture  in  the  clay  at  different  times  might  vary 
considerably,  and  petitioner  claims  that  clay  does  differ  very 
materially  in  weight  as  taken  from  the  same  bank,  this  being  due 
in  part  to  the  varying  amount  of  moisture  contained  therein.  Pe- 
titioner's exhibit  6,  page  8,  shows  four  cars  of  60,000  capacity, 
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shipped  on  the  same  day,  viz,, — December  8,  1915,  loaded  as 

follows : 

Car  No.  60196 39,300  pounds 

Car  No.  60348 44,700  pounds 

Car  No.  60176 65,700  pounds 

Car  No.  63114 '. 73,300  pounds 

— showing  a  variance  of  34,000  pounds.  Also,  respcaident  in  its 
brief,  page  3,  calls  attention  to  a  record  taken  of  car  No.  61380, 
this  record  covering  fifteen  trips  made  between  September  25  and 
December  7,  1916,  and  the  variance  being  from  42,000  pounds  as 
recorded  on  October  1,  to  69,500  ponnds  as  recorded  on  Xovember 
27,  or  a  difference  of  27,500  pounds.  Petitioner's  witness  ad- 
mitted (B.  p.  49)  that  failure  to  observe  greater  uniformity  was 
due  to  carelessness  on  the  part  of  one  Mr.  Sullivan,  who  had  the 
contract  for  loading  the  cars  at  the  pit  It  would  appear  that  the 
evidence  sustains  the'  conclusion  that  all  of  the  difference  shown 
cannot  be  attributed  to  the  variance  in  moisture  in  the  clay,  and 
gives  some  color  to  the  statement  regarding  the  lack  of  care  in 
loading. 

Exhibit  6,  while  showing  the  average  load  of  the  397  cars  as 
54,212  pounds,  also  shows  that  of  that  number  198  cars  were 
loaded  heavier  than  55,000  pounds,  and  55  of  the  193  loaded 
heavier  than  60,000  pounds. 

There  appears,  therefore,  no  good  reason  for  continuing  the 
minimum  of  50,000  pounds,  as  it  only  protects  careless  loading, 
and  the  evidence  shows  that  nearer  60,000  could  be  loaded  with 
the  exercise  of  reasonable  care ;  but  in  view  of  the  great  variance 
in  weight  due  to  different  conditions  and  moisture,  55,000  pounds 
would  appear  reasonable.  The  fact  that  the  minimum  may  be  low 
should  be  no  excuse  for  loading  less  than  the  full  capacity  of  the 
car,  for  the  respondent  company  are  entitled  to  the  full  earning 
power  of  the  car  when  in  use,  and  petitioner  should  make  every 
reasonable  effort  to  produce  such  result,  and,  in  the  event  of  neg- 
lect so  to  do,  the  Commission  reserve  the  ri^t  on  complaint  to  in- 
crease the  minimum. 

Eespondent  company  own  the  larger  portion  of  the  spur  lead- 
ing from  the  main  line  to  the  pit,  although  petitioner  pays  one 
half  the  maintenance  of  same,  and  a  certain  amount  annually  up- 
on the  nonperishable  part  thereof  as  per  contract  referred  to.  The 

pit  being  off  the  line  of  respondent  company's  railroad,  and  ap- 
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proximately  SJ  milee  from  the  sta^on,  the  seipvice  f umidied  peti- 
tioner is  by  a  special  switch  engine  an^.crew,  and  not  the  regular 
road  engine  and  cr^w.  . 

WhUe  only  six  cars  per  day  are  shipped,  the  entire  twenty-two 
cars  are  set  aside  and  assigned  to  aiicl  U3ed  by  petitioner  in  the 
service,  and  due  to  thi^  particular-  lequipment  being  all  the  tijpae 
subject  to  the  order  of  petitioner,  and  .^^  othCtTwise  made  use  of 
by  reppond^nt  company,  it  would  appear  reasonable  that  respond- 
ent company  were  justly  entilled  to  include,  as  part  of  the  ex-, 
pense  of  performing  the  service  a  per  di^ra  charge  of  45  cents,  or 
a  total  daily  charge  against  the  earnings  of  the  six  cars  of  $9.80. 

Petitioner  states  they  would  be  willing  to  pay  the  rate  of  32 
cents  per  ton,  providing  the  minimum  of  50,000  pounds  were  con- 
tinued, and  respondent  states  it  would .  be .  willing  to  allow  a 
minimum  of  60,000  pounds  providing  the  rate  of  32  cents*  were 
accepted,  which  indicates  that  Ihe  parties  are  not  far  from  agree^ 
ment  Fifty  thousand  pounds,  or  25  tons  at  32  cents  per  ton,  as 
proposed  by  petitioner,  would  produce  an  earning  of  $8  per  car 
or  $48  per  day  on  the  six  cars  shipped.  Sitxty  thousand  pounds, 
or  30  tons  at  32  cents  per  ton,  as  proposed  by  respondent  company, 
would  produce  an  earning  of  $9.60  per  cijir,  or  $57.60  per  day  for 
the  six  cars*  On  a  minimum  of  55^000  pounds  at  32  cents,  the 
earning  per  car  would  be  $8.80  or  $52.80  per  day  on  the  six  cars. 
If  from  $52.80  the  per  diem  of  $9.80  is  deducted,  it  leaves  $43 
or  $7.1Y  for  the  haul  of  a  loaded  car  25  miles,  and  the  return  of 
the  empty  a  like  distance,  and  this  does  not  appear  to  be  exces- 
sive or  unreasonable. 

There  is  nothing  in  the  record  to  indicate  that  the  cars  hereto- 
fore furnished  by  respondent  company  company  are  worn  out  or 
unfit  for  further  service.  True,  they  are  of  the  old  style  and  no 
more  of  this  class  is  being  manufactured,  but  there  appears  no 
reason  why,  so  long  as  the  demand  for  such  cars  is  decreasing 
rather  than  increasing,  petitioner  should  not  enjoy  their  use, 
provided  such  rate  and  minimum  be  applied  thereto  as  will  pro- 
duce a  reasonable  return  thereon. 

[3]  Petitioner's  counsel  refers  in  his  brief  to  act  300,  making 
special  reference  to  §§  4  (a)  and  3  (b),  which  refers  to  the  obli- 
gation of  carriers  to  furnish  suitable  cars,  etc. ;  also  to  a  decision 
of  the  Interstate  Commerce  Commission  as  reported  in  Investi- 
r.r.R.i9i6D. 
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gation  &  S.  Docket  ITo.  76;  25  Inters.  Com.  Rep.  607,  relative  to 
minhniuns  (freight  ears  should  be  made  to  fit  the  business). 

We  feel  that  carriers  may  be  required  to  fuTnish  snitable  cars, 
and  apply  a  proper  minimum  thereto  for  the  handling  of  differ- 
ent commodities,  but  this  does  not,  in  our  judgment,  go  to  the 
extent  of  requiring  them  to  famish  cars  to  meet  every  shipper's 
particular  needs,  or  confomi  to  his  peculiar  faciKties,  but  rather 
the  burden  is  upon  the  shipper  to  adapt  himself  and  his  facilities 
to  the  use  of  such  equipment  as  is  demanded  and  used  by  shippers 
in  general  for  the  transportation  of  any  given  commodity. 

BeparatioTL 

[4]  When  respondent  company  advanced  its  minimum  as  com- 
plained of,  to  70,000  pounds,  and  tendered  petitioner  cars  of  that 
capacity  to  load,  it  cannot  be  conceived  thatj  after  petitioner  had 
refused  to  receive  and  use  such  cars,  but  continued  with  respond- 
ent company's  consent  the  use  of  the  smaller  cars  to  which  re- 
spondent had  for  years  permitted  the  application  of  the  minimum 
of  50,000  pounds,  that  it  would  expect  to  collect  freight  from  pe- 
titioner on  the  basis  of  the  new  or  increased  minimum. 

The  Commission  having  found  that  for  the  equipment  used  a 
minimum  of  55,000  pounds  and  a  rate  of  32  cents  per  ton  were 
reasonable,  it  is  of  the  opinion  that  respondent  company  should 
refund  petitioner  whatever  amount  of  freight  charges  it  has  col- 
lected in  excess  of  what  it  would  have  collected  had  a  minimum  of 
65,000  pounds  and  a  rate  of  82  cents  per  ton  been  in  effect  and 
applied  to  the  shipments  in  question. 

The  respondent  company  having  expressed  its  willingness  to 

allow  petitioner  to  continue  the  use  of  the  same  equipment  as  in 

the  past,  we  trust  this  will  be  sufficient  to  insure  the  same.    That 

from  all  the  facts  disclosed  it  appears  that  a  rate  of  82  cents  per 

ton,  and  miilimum  of  55,000  pounds,  applied  to  such  equipment, 

would  be  reasonable,  and  respondent  will  be  required  to  amend  its 

tarijBF  to  comply  therewith,  and  it  will  be  so  ordered. 

C.  L.  Glasgow  and  C.  S.  Cunningham^  CommissioneTS. 
P.U.R.19iaD. 
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SOL  H.  HOHENTHAL 

CONSUMERS  ELECTEIC  LIGHT  &  POWEB  COMPANY. 

[Case  N6.  Tlfl.I 

(3  Mo.  P.  S.  C.  R.  384.) 

MH8oHmination'^  Bates '^  Electricity '^  Single    meter    for    residence 
and  business  ccnsumptian  at  same  premises. 

One  tusmg  electricity  for  buftlBesa  saA  residence  liglitiiig  on  tiie 
same  premises,  under  the  same  block  rate  except  tlM  minimum  monthly 
charge,  is  entitled  to  measurement  of  the  seryice  through  a  single  meter 
to  obtain  the  benefit  of  the  combined  consumption,  since  there  would  be 
no  unlawful  discrimination  against  business  and  residence  consumerft 
at  separate  localities. 

[January  24,  1916J 

CoMPULiNT  by  Sol  H.  Hohenthal  that  Consumers  Electric 
Light  &  Power  Company  has  installed  two  meters  for  measuring ' 
electricity  for  business  and  residence  use  at  the  same  premises; 
current  ordered  supplied  through  one  meter. 

Appearances :  H.  B.  Irwin  for  complainant ;  Adtain  Steel  for 
defendant 

Bean,  Commissioner:  I.  After  issue  joined  upon  the  com- 
plaint and  answer  herein,  a  hearing  was  held  before  a  member 
of  the  Commission  at  Be  Soto,  Missouri,  on  the  15th  day  of 
October,  10 1&.  Thereafter  the  case  was  argued  by  complainant 
and  counsel  for  defendant  before  the  Commission  and  submitted 
for  decision. 

There  is  little  dispute  as  to  the  facta  in  this  case.  Defendant 
is  a  corporation  engaged  in  the  manufacture,  distribution,  and  sale 
to  the  public  of  -electrical  energy  at  the  city  of  De  Soto,  for  light- 
ing purposes.  Complainant  is  a  purchaser  of  the  energy  so  pro- 
duced for  lighting  his  residence  and  store ;  complainant  is  a  re- 
tail merchant  at  DeSoto  and  occupies  a  two-story- biick  building. 
The  first  story  is  used  for  a  store  and  the  second  atovy  is  used  as  a 
redidenoe.  The  store  ie  owned  by  complainant  and  his  mother  and 
sister.  Complainant's  mother  and  sister  occupy  the  second  floor 
with  complainant  as  k  Yesidcnce.  The  first  story  of  the  building 
is  connected  mth  the  aeeond  story  by  a  ^stairway  inside,  of  the- 
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building  and  also  by  a  stairway  outside  of  the  building.  Elec- 
tricity is  delivered  by  defendant  to  complainant's  premises  upon 
two  wires  entering  the  building  through  the  wall  on  the  first  floor, 
and  from  that  point  is  distributed  to  lamps  in  the  store  and  in  the 
second  story  or  residence. 

Complainant,  prior  to  the  month  of  February,  1915,  had  re- 
ceived service  at  a  flat  rate  of  $1G.50  per  month  for  lighting  both 
the  store  and  residence.  At  the  time  aforesaid,  defendant's  mana- 
ger placed  the  service  furnished  complainant  upon  two  meters.  A 
meter  was  installed  to  measure  the  current  supplied  for  lighting 
the  store.  A  meter  was  also  installed  to  measure  the  current  fur- 
nished for  lighting  the  residence  against  the  protest  of  complain- 
ant* The  reason  assigned  by  defendant  for  installing  two  meters 
was  that  the  rates  chargeable  by  defendant  for  residence  purposes 
was  not  the  same  as  the  business  rate  in  that  the  minimum  monthly 
charge  to  each  consumer  for  lighting  for  residence  use  was  75 
cents  per  month,  and  the  minimum  monthly  charge  to  each  con- 
sumer for  business  use  was  $1  per  month.  The  Commission  in 
the  case  of  Meek  v.  Consumers  E.  L.  &  P.  Co.  2  Mo.  P.  S.  C.  R. 
122,  prescribed  maximum  rates  to  be  charged  by  defendant,  which 
were  accepted  by  the  defendant,  and  so  far  as  here  material  are 
as  follows : 
''Meter  Eates: 

"General  lighting  and  power  available  for  all  consumers — ^For 
the  first  20  kilowatt  hours  used  per  month,  15  cents  per  kilowatt 
hour.  For  the  next  20  kilowatt  hours  used  per  month,  12  cents 
per  kilowatt  hour.  For  all  in  excess  of  40  kilowatt  hours  used 
per  month,  8  cents  per  kilowatt  hour.  Subject  to  10  per  cent  dis- 
coimt  for  prompt  pajmaent  within  tea  days  from  date  of  bill. 
Subject  to  a  minimum  monthly  bill  of  75  cents  per  month  for 
residence  lighting  consumers  and  $1  per  month  for  business  light- 
ing consumers;  that  is,  all  consumers  other  than  residence  con- 
sumers," 

Prior  to  filing  of  the  complaint  herein,  complainant  requested 
defendant  to  measure  the  service  to  both  the  store  and  residence 
upon  one  meter ;  the  defendant  declined  to  so  do  until  required  by 
the  Commission. 

Complainant  used  ten  100-watt  lamps  at  his  store  and  twenty* 
six  lamps  of  varying  capacity  at  his  reaidenee.    When  the  meters 

P.U.R.1916D. 
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were  installed  they  were  placed  nnder  a  porch  of  a  building  ad- 
joining that  of  complainant's,  about  15  feet  above  the  street. 
Since  that  titoe  both  meters  have  beeia  placed  in  complainant's 
store. 

Complainant  offered  in  evidence  statements  in  writing  made  to 
him  by  defendant,  showing  the  meter  readings  for  certain  n^vonthtf' 
of  his  consumption  for  both  his  stote  and  residence,  and  the 
ainoants  due  therefor.  !A  statenient  for  the  montii  of  April,  1915, 
indicates  consumption  and  charges  therefor  at  the  t^tes  set  forth 
above  as  follows:  Store  177,000  watts,  $16.36,  residence  5,000 
watts,  75  cents,  making  a  total  charge  of  $17.11 ;  deductitig  dis- 
count of  $1.63  leaves  the  sum  of  $15.48,  the  amount  due  upon  the 
donble-meter  basis ;  for  a  consumption  of  1S2,000  watts  u|>on  th* 
single-meter  plan  under  the  same  rates  the  amount  chargeable  by 
defendant  for  the  same  consumption  of  energy;  less  discount, 
would  amount  to  the  sum  of  $15.09,  or  a  differenceof  39  cents  in' 
favor  of  the  consumer  upon  the  single  meter  plan. 

Defendant  urged  that  the  single  meter  plan,  if  adoptefd  as  to 
complainant,  would  apply  to  about  twenty-two  other  consumers  of 
like  character,  and  would  seriously  impair  the  income  of  defend- 
ant, but  did  not  offer  anything  definite  upon  that  point.  Defend- 
ant also  offered  in  evidence  an  exhibit  showing  that  its  earnings 
for  nine  months  in  1914,  February  to  October  inclusive,  were  less 
than  for  the  same  months  in  1915. 

Defendant  contends  that  to  furnish  complainant  service  for 
both  residence  and  business  use  upon  a  single  meter  would  enable 
him  to  secure  a  ^eduction  of  charge  under  the  block  rate  plan  up- 
on the  combined  consumption  at  the  store  and  residence,  at  a 
single  minimum  monthly  charge  for  one  kind  of  service,  and 
would  in  effect  amount  to  a  discrimination  against  other  residence 
and  business  consumers,  subject  to  monthly  minimum  charges  of 
$1  for  business  and  75  cents  for  residence,  and  against  whom 
charges  are  made  upon  the  basis  of  the  quantity  of  energy  used 
for  each  purpose,  whether  business  or  residence,  without  regard 
to  the  quantity  of  energy  used  for  both  purposes, 

II.  The  question  whether^  a  consumer  is  entitled  to  have 
more  than  one  installatioii  in  different  localities,  considered  as  a 
single  installation  for  the  purpose  of  procuring  a  reduction  in. 
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mtes  by  haying  the  ratea  baaed  o^  the  total  consumption,  has  been 
considered  b;  other  ComxniasionB. 

A  ruling  of  the  Oregon  Railroad  Commission  as  set  forth  in  the 
syllabus  to  the  opinion  in  the  case  of  Re  Oregon  Power  Co.  P.U.R. 
19150^  page  694,  is  as  follows:  ^'A|»  electric  utility  whose  tariff 
provides  lower  rates  as  the  quantity  consumed  increases  cannot 
contract  with  a  single  ocmsumer  desiring  to  be  served  in  different 
localities,  that  a  single  bill  should  be  rendered  for  the  aggregate 
quantity  consumed  so  as  to  entitle  such  consumer  to  the  lower 
rates," 

The  Commission  held :  ''Such  practaoe  would  immediately  re- 
fifult  in  an  undue  pref  erenpe  to  the  consumer  and  an  unjust  dis- 
cirimination  against  other  patrons  receiving  a  like  and  contempo- 
raneous service  under  substantially  similar  circumstances." 

The  Arizona  Corporation  Commission  held  in  the  case  of  Do- 
minion Hotdl  Co.  V.  Globe  Light  &  P-  Co,  P.U.R.1915F,  page 
306,  that  a  hotel  company  owning  two  hotels  was  not  entitled  to 
rates  for  electricity  upon  the  basis  of  one  reading  for  meters, 
where  the  buildings  and  service  were  entirely  separate  and  re- 
quired two  meters  and  two  transformers. 

The  Wisconsin  Railroad  Commission,  in  passing  upon  the 
double-meter  system  for  measuring  gas  for  fuel  and  for  lighting 
when  the  rate  was  the  same,  in  the  case  of  Racine  v.  Racine  Gas- 
light Co.  6  Wis.  R.  C.  R.  page  319,  held  as  follows: 

"The  petitioner  objected  specifically  to  the  double-meter  systenL 
Petitioner  claimed  that  since  the  gas  used  for  fuel  purposes  and 
for  illuminating  purposes  was  the  same  gas  and  came  from  the 
same  main,  there  existed  no  justification  of  different  rates  for  the 
two.  It  is,  of  course,  to  the  two-rate  system  that  the  double-meter 
system  owes  its  existence.  If  the  same  rate  is  given  to  both  fuel 
and  illuminating  gas  consumers,  no  necessity  exists  for  the  use  of 
the  two  meters, — one  for  domestic  fuel  gas  and  the  other  for  il- 
luminating gas. 

"Whatever  the  reasons  may  have  been  for  the  adoption  of  the 
double-meter  system,  it  does  not  appear  that  the  conditions  in 
Racine,  as  respecting  both  operating  conditions  and  demand,  and 
the  rates,*  demand  a  continuation  of  this  practice.  When  the  meter 
rate  iB  made  the  same  for  both  fuel  and  illuminating  gas,  it  is 
obvious  that  the  necessity  for  the  double-metefr  system  no  longer 
exists." 
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III.  The  purpose  of  permitting  a  miniifitriE  tokdrithly  ctar^e 

and  in  dividing  the  consumers  of  electricity  kt  De  Soto  in- 

•  to  two  classes,  residence  and  business  consumers,  is  set  forth  in  the 

report  of  the  Conmiission  in  the  case  of  Meek  v.  Consumers  E.  L. 

&  P.  Co.  2  Mo.  P.  S.  a  R.  page  14«,  ae  foUowst 

"It,  however,  appears  to  the  Commission  as  reasonable  to  allow 
defendant  to  charge  a  reasonable  minimum  monthly  bill  to  con- 
sumers who  use  little  or  no  electri<sity  in  any  one  month,  otherv^ise 
the  other  consmnefs  would  have  to  pay  the  cost  of  serving  the 
minimum  consumers.  Such  a  minimum  montily  bill  should  be 
reasonable  and  uniformly  applied  to  the  consuntiers  of  the  sev- 
eral classes,  and  should  be  based  on  the  average  cost  of  serving 
consumers  paying  the  minimum  bill.  The  average!  cost  of 
serving  the  minimum  consumers,  as  determined  froin  the  evi- 
dence  in  this  case,  is  as  follows: 

Meter  maintenance , , $Q.60  per  year 

Commercial  expense,  reading  meters,  bookkeeping,  collecting    ' 

accounts 2<(K)  per  year 

Taxes  on  the  cost  of  meter  and  service 19  per  year 

Interest  on  cost  of  meter  and  service , l.ll  per  year 

Depreciate' on  on  cost  of  meter  and  service •  .  ^a  per  year 

Total,  $4.73  per  year,  or  39  cents  per  month,  each. 

To  this  should  be  added  the  average  kilowatt  hour  consumption 
per  month  of  minimum  consumers,  which  we  find  t6  be  approxi- 
mately two  and  one-half  kilowatt  hours,  at  the  price,  say,  of  15 
cents  per  kilowatt  hour,  making  37  cents,  which,  added  to  39  cents 
already  determined,  gives  a  total  of  76  cents  as  the  average  cost  of 
service  for  minimum  consumers. 

"As  defendant  has  no  power  consumers,  it  appears  reasonable 
to  classify  all  the  consumers  under  two  classes ;  namely,  'residence 
lighting  consumers'  and  ni)usine&s  lighting  consumers/  With  this 
classification  and  on  the  basis  of  the  above  calculation  of  the 
average  cost  of  service,  we  think  the  reasonable  minimum  bill  is 
75  cents  per  month  for  residence  lighting  consumers  .and,$l  per 
month  for  business  lighting  consumers,  the  latter  amount  being 
larger  on  account  of  the  larger  average  size  of  installation  and  me- 
ters and  the  somewhat  larger  average  consumption  of  business 
lighting  consumers.  Examination  of  the  consumers'  data  shows 
a  remarkably  small,  niunber  of  oonstimers  who  would  bAve  b6en 
charged  a  minixhtun  bill  of  7S  cents  or  $1  per  month  in  the  vear 
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1913,  approximatelj  twenty-five  minimum  bills  out  of  over  three 
^ousand  bills  rendered  in  that  year." 

It  was  not  intended  by  the  decision  in  that  case  to  require  the 
installation  of  two  meters  for  each  consumer  capable  of  receiving 
service  for  both  business  and  residence,  lighting  at  one  locality. 
When  lighting  service  is  furnished  a  consumer  at  two  localities, 
for  either  residence  or  business  lighting,  and  separate  installations 
are  required  for  that  purpose,  the  cost  to  the  defendant  is  greater 
than  when  service  is  furnished  by  a  single  installation.  When  the 
lighting  service  can  be  furnished  for  both  business  and  residence 
use  upon  a  single  meter,  as  in  this  case,  the  defendant  can  carry 
the  charges  for  service  against  complainant  in  one  acoount  and 
avoid  the  cost  of  furnishing  and  maintaining  one  meter.  The 
cost  of  furnishing  lighting  service  to  complainant  upon  a  single 
meter  would  be  less  than  the  cost  of  furnishing  the  same  to  busi- 
ness and  residence  consumers  in  separate  localities,  and  there  is  no 
unlawful  discrimination  in  furnishing  service  to  complainant  up- 
on a  single  meter,  and  giving  him  the  benefit  of  the  combined  con- 
sumption of  electricity  for  business  and  residence  use  in  estimat- 
ing the  monthly  charge  due  to  defendant  under  the  block  rate  plan 
now  in  effect,  which  is  the  same  for  business  and  for  residence  use 
eifcept  the  minimum.  The  maximum  monthly  minimimi  charge 
of  $1  should  be  applied.  All  consumers  similarly  situated  are 
entitled  to  the  same  rates. 

Defendant  will  be  required  to  place  the  lighting  service  now 
furnished,  to  <^ompIainant  upon  a  single  meter,  at  its  expense.  An 
order  will  be  entered  in  accordance  with  the  foregoing  opinion. 

All  concur. 


NEVADA  PUBIilC  SERVICE  COMMISSION. 

PUBLIC  SERVICE  COMMISSION  OF  NEVADA 

V. 

CARSON  WATteR  COMPANY. 
[Gate  No.  U;108.] 

Bates  i^  W^P^  -^  Com»pari9on  -^  MJHwimilmi^  ^eanditioma. 

I.  A  comp.^risoA  of*  water  rates  in  a^  arid  locality  with  n^taa  la 
nonarid  cities  is  of  little  weight. 
P.U.R.1916D. 
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v-^  Water  ^^  Arid  town* 

2.  Water  meter  rate9  yielding  a  return,  after  only  five  months  trial, 
of  less  than  the  average  return  of  10.6  per  cent  under  the  superseded 
flat  rates,  were  held  not  excessive  in  an  arid  city  when  compared  with 
the  rates  in  other  arid  communities. 

Raten  -^  Water  —  BemBonahleue98  —  Improper  u9e. 

3.  A  water  company  is  not  responsible  for  the  excessive  cost  of 
water  to  consumers  using  a  continuous  flow  to  prevent  freezing  in  defec- 
tive plumbing. 

Hates -^  Water '^  Minimum  hill '^  Amtnmt. 

4.  A  minimum  monthly  water  charge  of  $10;  rather  than  $20.  was 
held  reasonable  for  a  brewery  whose  metered  consumption  varied  from 
$4.25  to  $13.50  per  month. 

Discrimination  — Bates  ^  Water '^  Low    residence    rate    to    preserve 
laums  and  trees, 

5.  A  lower  water  rata  for  residences  than  for  commercial  use  is 
not  discriminatory  where  made  to  permit  sufficient  use  to  preserve  lawns 
and  trees  in  an  arid  city. 

[May  24,  1916.] 

Proceeding  upon  the  Commiasion's  own  motion  to  investi- 
gate the  rates  of  the  Carsbn  Water  Company;  rates  ofdered  to 
remain  unchanged  other  than  the'  establishment  of  a  monthly 
minimum  charge  of  $10  to  the  Carson  Brewing  Company  com- 
mencing January  1,  1916. 

Appearanoes:  H.  F.  Bartine,  Chief  Commissioner  and  Chair- 
man; J.  F.  Shaughnessy,  First  Associate  Commissioner;  W.  H. 
Simmons,  Second  Associate  Commissioner;  E.  B.  Y^rington, 
Secretary,  Oarson  Water  Company;  E.  S.  Daugherty,  Superin- 
tendent, Can^'WAtor  Company. 

Simmons, 'Comniissioner:  This  case  was  brought  upon  the 
Commission's  own  motion,  based  upon  informal  complaints  by 
Max  Stenz,  Sr.,  and  others,  against  the  water  company's  rates 
charged  the  complainants  and  others,  alleging  the  same  to  be 
excessive  and  unreasonable. 

It  would  appear  from  the  testimony  in  the  case  that  a  low 
meter  rate  for  domestic  consumers  was  made  in  order  that  the 
necessary  amount  of  water  for  the  irrigation  of  lawns  might  be 
used  without  making  the  charge  for  the  same  excessive  or  pro- 
hibitive, and  that  a  reasonably  low  rate  would  encourage  the 
use  for  that  purpose  and  bring  the  revenues  of  the  company  to 
about  what  they  were  before  the  adoption  of  the  meter  system. 

[1,  2]   At  the  time  of  this  hearing,  it  was  difficult  to  deter- 
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mine  how  this  would  work  out  from  a  re^eave  stttdpotBt^ 
and  would  have  to  be  more  or  less  of  a  guess  until  a  full 
irrigation  season  had  passed.  It  is  fair  to  assume  that  the  Car- 
son Water  Company  must  be  allowed,  a  rate  that  will  give  & 
fair  return  upon  the  value  of  its  property  usdd  in  the  service. 
Following  the  installation  of  meters,  the  gross  earnings  reported 
for  the  first  four  months  of  the  fiscal  year  1916,  carried  forward 
for  one  year  on  the  same  basisi  would  be  $1,800  less  thim  the 
gross  earnings  for  the  previous  fiscal  year  ending  June  30,  1915, 
on  a  flat-rate  basis. 

The  following  table  shows  a  comparison  of  earnings  for  five 
months  under  the  former  rates  and  under  the  presezU;  rates: 

Earnings  for  Five  Months. 


Under  Former  Rates. 

Under  Present  Kates. 

1912. 

1913. 

1914. 

Average. 

1915-16. 

Nov.    ... 

Dec 

Jan 

Feb 

Mar.   ... 

$1,319.50 
1^9.50 
1,209.50 
1,604.00 
1,307.50 

$1,003.00 
1,499.75 
1,279.25 
1,116.60 
1,416.50 

$6,315.00 

$1,305.00 
1,483.75 
1,191.50 
1,008.00 
1,359.25 

$1,137.85 
1,200.00 
1,279.80 
1,212.25 
1,234.00 

Totals 

$6,680.00 

$6,437.50 

$6,477.50 

6,063.90 

$   467.40 

$6,063.90 

Loss  for  five  months    $  437.40 

Loss  for  twelve  months • . . . .  1,049.78 

In  addition  to  this  loss  of  earnings  for  about  one  year^  the  com- 
pany has  had  a  material  increase  in  operating  eoqieofies,  due  to 
bursting  pipes  from  increased  pressure^  reading  meters!,  and  per- 
haps other  causes, 
P.U.R.1916D. 
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A  comparison  of  rates  -for  water  in  Xevada  with  those  of 
cities  in  California,  where  nqnarid  conditions  prevail,  is  not 
^^rthy  of  very  much  consideration.  Water  in  Nevada  is  val- 
uable and  should  be  conserved  by  all  means  possible.  It  would 
seem,  from  the  data  the  Commission  has  at  hand,  that  the  C  ar- 
son Water  Company  has  ample  water,  if  properly  used  and 
consen'ed,  to  supply  all  necessary  requirements  for  domestic  and 
irrigation  purposes;  and  by  comparison  with  the  rates  charged 
in  other  towns  in  Nevada  similarly  situated,  it  does  not  appear 
to  the  Commission,  "in  view  of  the  data  at  hand  at  the  time  of 
this  hearing,"  that  the  schedule  of  rates  as  now  in  effect  is  unjust 
or  unreasonable.  After  a  more  thorough  tryout  of  the  present 
schedule  is  made,  and  a  more  accurate  knowledge  of  the  effect 
of  the  present  rates  upon  the  revenues  of  the  company  can  be 
obtained,  the  Commission  will  be  in  a  better  position  to  judge 
as  to  the  reasonableness  of  the  same. 

[3]  With  reference  to  the  cost  of  water  during  the  winter 
months,  it  is  unreasonable  to  hold  the  water  company  respon- 
sible for  the  excessive  amount  of  water  consumed  in  many  resi- 
dences and  buildings  owing  to  obsolete  or  improperly  protected 
plumbing,  necessitating  the  continuous  flow  of  water  to  prevent 
freezing;  a  loss  that  should  be  prevented  by  the  consumers  them- 
selves. 

[4]  Referring  to  the  specific  complaint  of  the  Carson  Brew- 
ing Company,  it  was  shown  at  the  hearing  that  that  oompany 
was  paying  about  10  cents  per  thousand  gallons  for  water.  How- 
ever, the  brewing  company  has  been  using  a  large  amount  of 
water  from  a  well  in  recent  months  and  a  very  small  amount 
from  the  water  company. 

The  consumption  from  the  water  company  was  as  follows: 

January,    1916,  22,000  gallons $  5.50 

February,  1916,  17,000       "        4.25 

March,       1916,  40,000       "        10.00 

April,         1916,  54,000       "        13.50 

As  the  consumption  is  now  so  small,  the  minimum  charge  of 

$20  seems  to  be  excessive  and  unnecessary,   and   a  minimum 

charge  of  $10  would  fully  meet  the  situation  and  be  equitable  to 

both  parties. 

It  is  suggested,  that,  in  order  to  encourage  manufacturing  in 
P.U.R.1916D. 


PUBIilO  6SRV.  COM.  OF  NEVADA  \.  CAI160K  WATER  CO.     -^^ 

-Carson  City,  the  water  company  miglA  teotistder  ptttting  in  a 
special  rate  for  manufacturing  enterprises  ^xclusivdy. 

[5]  The  charge  of  discrimination  in  fixing  a  lower  basid  for 
residences  than  for  commercial  purposes  does  not  seem  to  be 
well  founded.  The  reason  for  doing  so,  as  shown-  in  the  record, 
namely,  the  preservation  of  the  kwns  and  trees  which  make 
Carson  City  the  beauty  spcrt  it  is,  seems  correct  and  proper. 
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BE  DERBY  ELECTEIC  COMPANY  et  al. 
[D-311;  Order  No.  409.] 

Taluatlon  •—  Engineer's  appraisal  —  Weight. 

1.  A  Utility  engineer's  appraisal,  made  from  an  actual  inyentory 
of  every  discoverable  item,  a  scale  of  reasonable  unit  prices,  and  in 
many  instances  the  actual  cost  of  recently  constructed  property,  should 
be  given  weight  in  a  sale  valuation.  ' 

Valuation'^ Going  value -^ Inefficient  management, 

2.  Early  losses  from  inefScient  management  are  not  a  proper  cost 
of  developing  a  business. 

[March  3,  1916.] 

Petition  for  authority  to  the  New  Hampshire  Water  & 
Electric  Power  Company  and  the  JaflFrey  &  Troy  Electric  Light 
Company  to  sell  their  property  in  JaflFrey,  Troy,  and  Fitzwilliam 
to  the  Derry  Electric  Company  for  the  sum  of  $60,000  and 
$15,000,  respectively;  for  authority  to  the  latter  to  issue  750 
shares  of  6  per  cent  cumulative  preferred  stock  of  par  value  of 
$100,  to  be  sold  at  not  less  than  par,  the  proceeds  to  be  used  in 
the  purchase;  and  for  authority  to  the  latter  to  operate  in  said 
localities;  granted. 

Appearances :  Carl  M.  Pihl,  president  of  the  three  companies, 
for  the  petitioners. 

Worthcn,  Commissioner :  This  petition  was  filed  December 
9,  1915,  and  is  a  petition  of  the  Derry  Electric  Company,  here- 
inafter called  the  Derry  compiany,  the  New  Hampshire  Water 
k  Electric  Power  Company,  hereinafter  called  the  New  Hamp- 
shire company,  and  the  Jaffrey  &  Troy  Electric  Light  Company^ 
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hereinafter  called  the  Jaffrey  oompanj,  for  authority  to  trao*- 
fer  all  the  property,  rights,  and  franchises  of  the  New  Hamp- 
shire and  Jaffrey  oompanies  located  in  Jaffrey,  Troy,  and 
Fitzwilliam  to  the  Derry  company  at  a  price  ^'which  shall  be 
the  amoimt  approved  by  the  Public  Service  Commission."  The 
petition  also  asks  that  the  Derry  company  be  authorized  to  issue 
6  per  cent  preferred  stock  amounting  to  $75,000  par  value,  the 
proceeds  of  its  sale  to  be  used  in  the  aforesaid  purchases.  A  sup- 
plementary petition  asks  that  the  Derry  company  be  authorized 
to  issue  common  stock  amounting  at  par  to  $75,000,  the  pro- 
ceeds to  be  used  in  making  additions  to  the  various  plants,  and 
that  the  Derry  company  be  authorized  to  carry  on  an  electric 
business  in  Jaffrey,  Troy,  and  Fitzwilliam. 

[1]  A  hearing  was  held  at  the  oflSce  of  the  Commission  on 
January  4,  1916,  and  supplementary  reports  have  been  called 
for  at  later  dates.  The  petitioners  had  employed  Mr.  L.  Saxon, 
an  expert  electrical  engineer,  to  prepare  an  inventory  and  val- 
uation of  all  the  property  under  consideration.  This  work  was 
completed,  and  presented  at  the  hearing  as  evidence  of  value. 
This  appraisal  is  a  model  of  completeness,  made  from  an  actual 
inventory  of  every  item  discoverable  in  the  existing  plant.  The 
scale  of  unit  prices  used  was  reasonable.  In  many  instances 
the  actual  costs  of  the  recently  constructed  properties  were  used. 
We  have  given  this  report  due  weight  in  determining  the  pres- 
ent fair  value  of  the  properties. 

In  1913  the  Commission  made  a  thorough  investigation  of 
the  properties  and  affairs  of  the  New  Hampshire  and  Jaffrey 
companies.  Expert  assistance  was  employed  by  the  companies 
and  by  the  Commission,  and  the  value  of  the  then  existing  prop- 
erties of  these  two  companies  was  determined.  An  extended 
report  of  the  case  is  found  on  pages  91  to  107  of  volume  III. 
of  the  Commission's  reports.  The  results  then  found,  with 
proper  allowance  for  additions  and  betterments  and  for  depre- 
ciation since  that  date,  afford  valuable  evidence  in  this  case. 
In  its  report  filed  August  1,  1913,  the  Commiasionr  found  that 
the  full  value  of  the  property  of  the  Jaffrey  company  for  rental 
did  not, exceed  $15,000.  Since  that. date  the  Jaffrey  company 
reports  expenditures  for  additions  and  betterments  amounting 
to  $1,635.16.     A  conaervativid  estimate,  of  the  depreciation  for 
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the  period  is  at  least  thi^  amount,  for  which  Ao  depreciation 
fund  has  been  reserved.  This  indicates  a  present  fair  value  not 
exceeding  $15,000  for  the  property,  rights,  and  franchises  of 
the  Jaffrey  company. 

In  this  aforesaid  report  it  was  found  that  the  value  of  the 
property  located  in  Troy  (not  including  the  gasolene  engine  and 
equipment)  did  not  exceed  $10,000,  and  that  the  cost  of  the  other 
physical  properties  completed  and  reported  before  August  1, 
1913,  amounted  to  $41,378.87,  and  that  a  fair  allowance  for 
organization,  legal  services,  interest  during  construction,  etc., 
was  $4,291.99,  making  the  total  cost  to  that  date  $45,670.86. 
It  was  also  found  that  if  a  transformer  station  should  be 
constructed  at  Troy  and  certain  extensions  made  in  the  dis- 
tribution lines,  the  sum  of  $4,329.14  would  be  reasonably 
required  for  purposes  of  new  construction,  making  a  total  of 
$50,000  few  these  properties.  The  aforesaid  order  authorized  a 
capitalization  amounting  to  $60,000  in  all,  including  the  Troy 
properties, 

Beports  were  required  to  be  made  on  January  1  and  July  1 
of  each  year  of  the  securities  issued  and  the  use  made  of  the  pro- 
ceeds, until  all  the  proceeds  should  be  accounted  for.  To  date 
mortgage  notes  amounting  to  $19,000  have  been  given,  and  stock 
amounting  to  $39,200  has  been  issued,  and  the  expenditure  of 
the  proceeds  has  been  reported.  The  liabilities  covered  by  the 
$1,800  of  stock  not  issued  have  been  reported,  including  $77.20 
to  be  applied  to  new  construction.  The  final  report  on  December 
31,  1915,  includes  an  expenditure  for  new  construction  exceed- 
ing that  provided  for  in  the  order  of  the  Commission,  amounting 
to  $14,865,  which  brings  the  book  value  up  to  $74,788.87,  while 
the  Saxon  report  finds  a  reproduction  cost  at  the  same  date  of 
$66,760.  It  is  believed  that  the  book  value  should  not  exceed 
the  reproduction  cost  by  any  such  amount^  as  the  construction 
has  been  recently  made.  The  claim  that  the  cost  of  the  poles  and 
fixtures,  distribution  system,  and  transmission  conductors  was 
increased  by  unfavorable  weather  and  other  adverse  conditions, 
may  have  some  weight,  and  justify  an  allowance  of  10  per  cent 
on  these  items.  This  would  bring  the  additions  up  to  $8,339. 
A  fair  allowance  for  depreciation  for  this  period  is  at  least  this 
amount,  for  which  no  fund  has  been  set  aside.    This  indicates  a 
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present  value  not  exceeding  $60,000  for  the  property,  rij 
and  franjchises  of  the  New  Haxnpshii^  company. 

A  brief  summary  of  the  Saxon  report  ia  as  follows : 


Reproduc- 
tion 
Cost. 

Depreci- 
ated 
Value. 

Total  afi  per  inventory  New  Hampahire  company 
Total  as  per  inventory  Jaffrev  company 

$58,365.20 
16,400.42 

$49,186.55 
10,679.43 

Add  15%  for  engineering,  superyiaion,  and  inci- 
dentals   * 

$74,765.62 
11,214.84 

$59,865.98 
8,979.90 

Hydraulic  de^lopment  Jaflfrey  company 

$85,080.46 
7,000.00 

$68,845.88 
2,500.00 

Total  

$92,980.46 

$71,345.88 

This  is  the  proper  termination  of  the  report  of  the  electric 
engineer.  The  completion  of  the  valuation  requires  the  addition 
of  any  intangible  values  not  included  in  the  15  per  cent  already 
added  to  the  cost  of  the  materials  and  the  labor  of  putting  them 
into  place.  In  this  case  Mr.  Saxon  adds  for  organization  and 
other  intangibles,  as  not  included  in  the  15  per  cent,  the  sum  of 
$7,283.90.  This  makes  the  reproduction  cost  $100,264.36,  and 
the  depreciated  value  $78,629.78,  to  which  Mr.  Saxon  also  adds 
expenses  of  organization  and  preparation  of  valuation  report  as 
of  December  11,  1915,  $3,149.03,  making  the  depreciated  value 
to  date  $81,778.8L 

[2]  The  additions  necessary  to  be  made  to  the  physical  cost 
or  value  of  a  plant  or  property  depend  upon  the  circumstances 
under  which  the  property  has  been  built  up,  the  character  of  the 
management,  and  the  results  of  opei'ation  to  the  date  of  determin- 
ing the  valna.  In  the  present  case  only  the  construction  and 
operation  of  the  last  t^^o  and  a  half  yeai-s  require  to  be  consid- 
ered, as  the  values  of  the  properties  were  determined  as  of 
August  1,  1913,  The  additions  to  plant  and  the  dei)reciation 
have  already  boeu*  consiJereJ.  The  reports  of  o»>erations  for 
the  two  years  ending  June  80,  1915,  state  that  for  the  Jaffrey 
company  the  opera  ting-  revenues  exceeded  the  expenses  by 
$7<>2.81-far  tlie  year  ending  June  30,  1914,  and  by  $0.53  for 
the  year  ending  June  30,  1915,  and  for  the  Xew  Hampshire 
company  the  losses  for  tht3  two  years  -were  $2,217.10  and  $3,; 
390.30,  peepectively;  •  Ko  reseiTe  for  depreciation  is  included 
P.U.R.1910D. 
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in  these  flgiii»eft.'  Three  companies  with'  mteriocking  directorartey 
were  organized  in  190^,-  1910,  and  1911,  respectivefy.  Their 
business  arrangements  were  hopelessly  oonfused,  and  it  is  not 
known  what  amount  of  money  has  been  Intimately  expended 
in  construction  and  in  developing  the  business.  These  three  com- 
panies were  merged  into  two  by  authority  of  the  order  of  this 
Commission  filed  August  1,  1913,  to  which  reference  has  been 
made.  The  first  reports  to  the  Commission  were  so  unsatis- 
factory that  they  were  not  published,  and  it  has  since  required 
persistent  effort  on  the  part  of  the  clerk  of  the  Commission  to 
get  the  annual  reports  into  proper  form.  Such  inefficiency  of 
accounting  oould  not  exist  with  efficieh<?y  of  management,  so 
that  the  only  way  of  judging  what  may  be  done  in  the  operation 
of  these  properties  under  favoi:able  conditions  is  by  the  results 
of  operation  of  similar  properties  und^  efficient  management. 
The  reported  failure  of  these  properties  to  earn  dividends,  or 
even  to  pay  operating  expenses  to  date,  has  been  duly  considered, 
and  such  deficit  is  not  regarded  as  a  proper  charge  to  cost  of 
establishing  an  electric  business  in  Jaffrey,  Troy,  and  Fitz- 
William. 

After  full  consideration  of  all  the  evidence  in  hand  and  all 
matters  regarded  as  involved  in  fair  value,  the  conclusion  is 
that  the  sum  of  $15,000  is  all  that- sitmild  be  paid  for  the  prop^ 
ertv,  rights,  and  franchises  of  the  Jaffrey  company,  and  the  sum 
of  $GO,000  is  all  that  should  be  paid  for  the  property,  rights, 
and  franchises  of  the  New  Hampshire  company.  An  order  will 
issue  to  this  effect,  and  the  Derry  company  will  be  authorized  to 
issue  a  corresponding  amount  of  capital  stock. 

It  is  jinderstood.tliat  the  prpp^rty  wili.ie  put  under  .tbe.m^jcv- 
agemcnt  of  a  man  of  large  experience  in  electric  business,  and 
it  is  reasonable  to  conclude  that  there  will  be  an  improvement 
in  management  and  service.  A  schedule  has  already  been  filed 
containing  substantial  decreases  in  rates. 

We  find  that  the  proposed  transfer  will  be  for  tlie  public  good. 
An  order  will  issue  to  this  effect,  and  the  Derry  company  will 
be  authorized  to  carry  on  an  electric  business  in  Jaffrey,  Troy, 
and  Fitzwilliam;'  The  qu^tion  of  the  amourit  of  capital  stock 
requisite  to  provide  fot  necessary  additions  and  im;pT0\'emelit3 
p.ujr:ioi«B.      ' .       .    - 
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ifi  being  further  considered  by  the  petitioner^  and  the  matter  will 
be  acted  upon  by  the  Ckmuniaaion  at  a  later  date. 

Nilea  and  Ghumiaon,  ConunisfiionerSy  concur. 


NSW  YORK  PITBUG  SERVICB  COMMISSION,  SECOND  DISTRICT. 

.RE  NEW  YORK  TELEPHONE  COMPANY. 

[Case  No.  2830.] 

41 

Service  —  Telephonee  —  Botela  —  RrhHtte     hrmn^     exchange  —  UUI  itg 
ownership  as  condition  to  service, 

1.  A  telephone  company  cannot  require  that  it  be  vested  with  own- 
ership of  a  hotel  private  branch  exdiange  system  as  a  condition  to  a 
continuation  of  hotel  service,  where  the  equipmeBt  vaa  inataUed  by 
invitation  or  requirement  of  the  utility  or  its  predecessor,  was  selected 
by  the  utility,  is  not  inefficient  or  different  from  the  present  standard, 
is  owned  by  a  third  party  who  refuses  to  sell,  and  the  hotel  offers  to 
give  the  utility  complete  control  subject  only  to  supervision  to  prevent 
structual  impairment  of  the  building. 

Bates -^  Telephones  ^^  Reasonableness  ^^  Comparison  of  new  toith  old 
rate, 

2.  A  new  telephone  rate  is  not  excessive  merely  because  it  is  higher 
than  the  rate  under  the  original  service  contract. 

Bates  ^Telephones '^Motels '^Private    Itraneh   exehmnge^ihitooing 
messages, 

3.  A  telephone  company  may  include  a  toll  charge  for  each  out- 
going message  in  a  rate  for  a  hotel  private  branch  exchange  even  though 
the  hotel  has  to  bear  this  expense  because  of  the  refusal  of  its  patrons 
to  pay  such  tolls,  since  the  branch  furnishes  valuable  interior  hotel 
service  and  avoids  the  direct  expense  of  an  annunciator  system  and  of 
numerous  messengers,  as  well  as  effecting  indirect  economies. 

Discrimination  —  Rates  <—  Hotel  —  Brivate  branch  exchange  not  oumed 
by  utility -^  Allowance  for  ^  Return -^nepreciaUon, 

4.  A  hotel  maintaining  a  private  branch  exchange  not  owned  by 
the  telephone  company  should  be  allowed,  during  its  depreciable  life, 
a  deduction  from  the  regular  rate  of  6  per  cent  of  the  value  of  the 
branch  for  interest  plus  an  annual  depreciation  of  20  per  cent. 

[June  6,  1916.] 

Complaint  of  the  WoodruflF  Hotel  Ccnnpany  that  the  New 

York  Telephone  Company  refuses  to  continue  sernce  to  the 

hotel  private  branch  exchange  unless  the  utility  ia  invested  with 

ownership,  and  that  the  new  rates  are  excessive;  ownership  right 
P.U.R.1016D. 
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denied  and  rates  sustained  after  making  an  allowanoe  on  account 
of  the  utility  not  owning  the  hotel  system. 

Appearanoes:  Pitcher  &  O'Brien,  of  Watertown,  for  coni- 
plainants;  E.  V.  Marye,  of  New  York  City,  for  respondent. 

Irvine,  Commissioner:  [1]  The  Woodruff  Hotel  Company  is 
a  domestic  corporation  conducting  s,  hotel  in  the  city  of  Water- 
town  known  as  the  New  Woodruff.  The  building  is  owned  by 
Nellie  C.  Taylor.  In  1906  general  repairs  and  improvements 
were  Inade  on  the  building,  and  the  owner  at  that  time 
caused  to  be  installed  a  telephone  system  embracing  all  that 
was  required  for  what  is  known  as  a  hotel  private  branch 
exchange,  together  with  two  booths  in  a  corridor  adjoining 
the  lobby.  This  was  done  in  pursuance  of  a  contract  with 
the  Central  New  York  Telephone  &  Telegraph  Company, 
the  property,  business,  rights,  and  obligations  whereof  have 
since  been  taken  over  by  the  New  York  Telephone  Com- 
pany. Under  this  contract  the  Central  New  York  Telephone  & 
Telegraph  Company  supplied  the  material  and  performed  the 
labor  of  installing  the  system,  but  the  owner  of  the  building  paid 
the  telephone  company  for  everything  except  the  switch  board, 
ringing  circuit,  tnmk  lines,  transmitters,  and  receivers.  This 
contract  contemplated  100  telephone  substations  in  the  various 
rooms,  and  that  number  or  approximately  that  number  were 
installed.'  In  the  same  year  an  additional  booth  was  installed  by 
the  Citizens  Telephone  Company,  of  which  the  New  York  Tele- 
phone Company  is  also  the  successor.  In  1911  an  addition  was 
built  to  the  hotel,  and  the  New  York  Telephone  Company 
installed  26  more  stations  in  this  addition  with  the  necessary 
wiring.  The  owner  paid  for  the  additional  installation.  Under 
the  original  contract  the  Central  New  York  Telephone  &  Tele- 
graph Company  was  to  receive  from  the  Woodruff  Hotel  Com- 
pany for  service  and  maintenance  $285  per  annum  plus  tolls  on 
messages  to  points  other  than  Watertown.  Subsequently  two 
additional  trunks  were  added  at  the  additional  cost  to  the  hotel 
company  of  $24  per  year  each. 

The  service  having  been  rendered  under  this  contract  for  sev- 
eral years,  first  by  the  Central  New  York  Telephone  &  Telegraph 
Company,  and  later  by  the  New  York  Telephone  Company,  the 
latter  declined  to  furnish  further  service  except  at  its  regular 
P.U.R.1916D.  44 
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tariff  rates  for  hotel  private  branch  exchanges,  and  then  not 
unless  it  should  be  vested  with  absolute  ownership  as  well  as  con- 
trol of  the  entire  system  and  instrumentalities.  It  offered  to 
pay,  in  order  to  secure  title  to  that  part  of  the  system  privately 
owned,  $474,  but  the  owner  of  the  building  refused  to  selL  The 
hotel  company  by  thia  proceeding  seeks  to  compel  continued  serv- 
ice by  means  of  the  privately  owned  instrumentalities,  asserts 
that  the  tariff  proposed  is  unreasonable,  and  asks  that  the  Com* 
mission  determine  what  tariff  is  reasonable  in  the  premises.  It 
will  be  observed  that  the  original  contract  was  made  several  years 
prior  to  the  act  of  1910  whereby  telephone  companies  were  sub- 
jected to  r^ulation  under  supervision  of  the  Commission. 

The  Commission  has  held  that  a  telephone  company  will  not  be 
required  to  connect  its  wires  with  switch  boards  and  instruments 
installed  and  owned  by  the  subscriber.  (State  *Vgri.  &  I.  School 
V.  New  York  Teleph.  Co.  4  P.  S.  C.  R.  (2d  Dist.  X.  Y.)  p.  219.) 
The  Commission  deems  the  reasons  for  that  decision  well 
grounded  in  public  policy,  and  that  the  rule  therein  established 
is  essential  to  the  most  efficient  and  responsible  telephone  service. 
This,  however,  is  not  a  case  where  the  complainant  is  endeavoring 
to  compel  a  telephone  company  to  connect  its  service  with  a 
privately  owned  and  installed  system.  It  is  a  case  where  the 
complainant  is  resisting  an  effort  on  the  part  of  the  telephone 
company  to  discontinue  a  service  which  has  been  rendered  for 
years  in  pursuance  of  a  contract  with  the  company's  predecessor, 
requiring  the  subscriber  to  provide  the  greater  part  of  the  equip- 
ment. It  is  one  thing  to  require  a  telephone  company  to  enter 
upon  the  furnishing  of  service  by  means  of  privately  owned  and 
controlled  equipment,  and  quite  a  different  thing  to  prevent  it 
from  discontinuing  service  by  means  .of  such  equipment  when 
such  equipment  was  installed  by  invitation  or  requirement  of  the 
company,  or  by  a  predecessor  whose  obligations  the  company  has 
assumed.  Moreover,  the  actual  installation  and  the  selection  of 
the  equipment  was  by  the  telephone,  company  itself.  There  has 
not  been,  and  apparently  is  not  now,  any  claim  that  it  is  ineffi- 
cient, or  that  it  departs  in  any  way  from  the  standard  equipment 
now  used  by  the  company.  Furthermore,  the  .complainant  offers 
to  give  the  company  corpplete  control  over  the  equipment,  subject 
only  to  such  supeiTision  as  may  be  necessary  in  order  to  prevent 
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file  structural  iriipairment  of  the  hotel  buildingi  The  hotel  com- 
pany which  seeks  the  service  is  not  the  owner  of  the  building  or 
of  the  equipment.  It  cannot  sell  the  equipment,  and  the. owner 
will  not  do  so.  'Under  all  the  circumstances,  without  infringing 
in  any  degree  the  principles  laid  down  in  the  Industry  Case, 
supra,  the  Coimmission  believes  that,  it  is  unjust  and  unreason- 
able for  the  telephone  company  to  refuse  service  except  under 
conditions  of  absolute  ownership. 

[2]  This  being  determined,  there  remains  to  consider  the  rate 
to  be  charged  for  the  service  to  be  rendered.  The  evidence  falls 
far  short  of  showing  ihat  the  existing  hotel  private  branch 
exchange  tariffs  of  the  telephone  company  are  unreasonable.  The 
proof  offered  on  this  subject  is  directed  almost  entirely  to  two 
points.  One  is  that  the  rates  now  demanded  are  very  much 
higher  than  the  original  contract  rate.  The  other  is  that  the 
rate©  now  demanded  include  a  toll  charge  of  6  cents  for  each 
outgoing  message  to  points  in  the  Watertown  area,  and  for  the 
collection  of  which  the  hotel  company  is  to  receive  a  commission 
of  1  cent,  and  that  this  toll  charge  is  unjust.  A  sufficient  answer 
to  the  first  point  is  that  the  disparity  between  the  old  and  the  new 
rates  no  more  tends  to  show  that  the  new  rate  is  abnormally  high 
than  that  the  old  rate  was  abnormally  low.  As  a  matter  of  fact 
the  old  rate  established  under  former  competitive  conditions 
witho\it  safeguards  against  discriinination  appears  to  the  Com- 
mission to  have  been  abnormally  low.  There  is  no  basis  in  this 
record  for  a  finding  that  the  general  hotel  private  branch 
exchange  tariffs  are  excessive,  and,  in  demanding  payment  in 
accordance  with  such  tariffs,  the  telephone  company  is  only  peif- 
forming  its  duty. 

[3]  As  to  the  second  point,  the  chief  objection  urged  was  that 
patrons  of  the  hotel  i-efused  to  pay  tolls  on  their  local  messages, 
and  that  the  hotel  company  in  the  circumstances  preferred  to 
bear  the  expense  itself  rather  than  lose  the  patrons.  This  prac- 
tice resulted  -in  local  calls  made  by  patrops  irom  rooms  becoining 
a  serious  burden  rather  than  a  source  of  revenue.  In  the  past 
hotel  Ivcepers  may  have  experienced  such  difflcuMes.  Under 
present  conditions  patrons  of  hotels  of  all  classes,  it  is  believed, 
expect  to  pay  tolls  ipx  the  use  of  room  telephones.  If  such  tolls 
are  not  collected, .  t^e  hotel  company,,  rather  than  tfi^  telephone 
company,  should  bear  the  loss.  "      '  \   • 
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In  eonnection  with  tlie  rates  it  must  not  be  fcirgotten  that  a 
private  branch  exchange  in  a  hotel  furnishes  a  valuable  interior 
service,  and,  besides  indirect  econcMnies^  avoids  the  direct  espaifle 
of  an  annunciator  system  and  of  numercFus  messengers.  It 
should  not  exp^t  to  be  self-supporting. 

It  follows  that  the  rate  at  which  service  should  be  rendered 
must  be  based  upon  the  regular  tariff  rates  of  the  company  for 
similar  service. 

[4]  -Thfe  fact  remains,  however,  that  the  service  is  to  be  pe^ 
formed  through  an  installation  normally  paid  for  by  the  tele- 
phone company,  but  paid  for  in  this  case  in  large  part  by  or  for 
the  benefit  of  the  subscriber.  Calculations  based  on  the  evidence 
indicate  that  the  original  eoat  of  the  private  installation  was  a 
iTifle  less  than  $1,100.  The  greater  part  of  this  installation  has 
been  in  use  since  1906,  and  during  that  time  the  subscriber 
has  had  the  benefit  thereof  in  the  way  of  greatly  reduced  rates. 
Its  depreciated  value  at  the  present  time  is  assumed  to  be  about 
$500.  As  before  stated  the  telephone  company  has  offered  to  pay 
$474  therefor.  In  order  to  make  the  necessary  adjustment  for 
the  purpose  of  avoiding  the  discrimination  which  would  result 
from  the  imposition  of  the  entire  tariff  rate,  it  seems  proper  that 
the  present  value  of  the  hotel -owner's  instrumentalities  be  fixed 
at  $500,  and  that  the  complainant  be  allowed  6  per  cent  interest 
on  that  sum  plus  $100  per  annum  for  depreciation,  so  that  under 
the  particular  conditions  stated  a  proper  and  reasonable  rate  for 
the  service  will  be  the  regular  hotel  private  branch  exchange 
tariff  from  time  to  time  applicable,  less  $130  per  annum ;  but  that 
this  provision  should  not  remain  effective  beyond  the  period  of 
five  years. 

All  concur. 


OHIO  PUBLIC   tTTII/ITIBS   COMMISSION. 

BE  NOBTHEASTEEN  OIL  &  GAS  COMPANY  et  al. 

[CaseB  Noe.  425,  393,  and  406.] 

Valuation  — •  BuHding  — •  Option  to  purchase  and  apply  rent, 

1.  A  utUity'B  optional  contract  eight  to  purchase  a  huildinf  il 
P.U.R.1916D. 
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rents,  and  apply  on  the  purchase  price  the  rent  paid,  is  not  to  be  con- 
sidered in  a  rate  valuation  in  the  absence  of  any  showing  of  intention 
to  exercise  the  right. 
Val'uation  —  Favement  aver  mains  —  Evidence  of  expense. 

2.  A  elaim  for  the  cost  of  relaying  nu&ins  and  for  work  done  on 
streets  about  to  be  paved  cannot  be  included  in  a  gas-rate  valuation 
upon  the  utility  engineer's  mere  estimate  of  annual  expenditures  for 
such  purposes,  without  any  satisfactory  evidence  of  the  kind  and  quan- 
tity of  work  and  of  the  price  for  labor  and  material. 

Val^tation  —  Going  value  —  Coat  of  attaching  huaincHS. 

3.  A  reasonable  amoimt  for  the  cost  of  attaching  business  should  be 
allowed  in  a  rate  valuation. 

VaUiatioU'^TJnit  prices  of  material. 

4.  An  entire  tentative  valuation  of  a  natural  gas  system  will  not 
be  set  aside  merely  because  the  Commission's  engineer,  in  arriving  at 
unit  prices  for  pipe  and  other  material,  used  the  current  prices  rather 
than  the  prices  during  a  five-year  jieriod,  since  the  laws  of  Ohio  do  not 
require  consideration  of  the  latter .  prices,  and  even  if  they  were  used 
the  result  would  not  be  greatly  changed. 

Valuation  ^'Paving  over  m,ains, 

6.  No  allowance  can  be  made  for  paving  over  mains  in  a  natural 
gas-rate  valuation,  in  the  absence  of  evidence  that  pavements  were  dis- 
turbed in  laying  the  mains. 

Meturn ^^ Operating  expense ^^ yatural  gas  leases.. 

6.  Sums  necessarily  expended  for  acquiring  and  holding  natural 
gas  leases  upon  a  sufficient  amount  of  territory  to  meet  present  and 
reasonably  future  demands  were  allowed  as  operating  expenses  where 
it  was  difficult  to  value  the  leases. 

Valuation  *-  Natural  ^as  —  Working  capital  —  Amount, 

7.  The  sum  of  $15,000,  rather  than  $20,000,  in  addition  to  sup- 
plies on  hand,  was  held  a  proper  allowance  iov  working  capital  of  a 
natural  gas  company  producing  nuo»  gas  to  meetetnergencies  but  pur* 
chasing  the  major  part  of  its  supply,  and  not  paying  for  the  same  until 
after  its  monthly  collection  from  customers,  and  the  value  of  whose 
property  for  rate  making  is  $546,207.38. 

Valuation  •—  Natural  gas  wells  —  Method.. 

8.  Katural  gas  producing  wells  were  valued  for  rate  making,  in  the 
absence  of  cost  records  or  the  proportion  of  producii^  wells  to  dry 
holes,  by  finding  the  average  cost  of  material  and  labor  in  drilling  and 
equipping  a  well,  applying  such  cost,  after  deducting  in  the  case  of  dry 
wells  two  thirds  of  the  value  of  materials  a^  being  recoverable  lor  f utuce 
use,  to  the  number  of  producing  and  dry  weUs  in^  contiguous  townships 
which  define  a  gas  territory,  dividing  such  product  by  the  number  of 
producing  wells  in  the  contiguous  territory,  and  multiplying  such  result 
by  the  number  of  producing  wells  being  valued,  no  depreciation  being 
charged  for  depletion,  since  noising  is  added  in  the  estimated  vsJue 
beyond  the  actual  cost  for  productivity,  and  without  deducting  from  the 
wells  being  valued  any  value  for  the  recoverable  material,  since  that 
may  be  treated  as  supplies  on  hand.  '    >    ' 

[May  10,   1016.] 
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694  OHIO  PUBLIC  UT1UTIE8  COMMLSSION. 

FnocEtryiSLiS  to  fix  the  rate-making  vdlne'of  the  properties  of 
gas  companies;  the  value  of  the  properties  of  the  Northeastern 
Oil  &  Gas  Company  was  fixed. at  $546,207.38,  and  that  of  the 
Ashtahula  Gas  Company  at  $292,335.60.  The  details  of  the 
inventory,  \rhich  were  appended  to  the  decision,  are  omitted. 

By  the  Commission:  The  Commission  having  under  con- 
sideration the  questions  involved  in  the  above-entitled  matters, 
and  especially  the  fixing  of  the  final  valuation  for  rate-making 
purposes  of  the  properties  of  the  Northeastern  Oil  &  Gas  Com- 
pany and  the  properties  of  the  Ashtabula  Gaa  Company,  used 
and  useful  for  the  service  and  convenience  of  the  public,  and 
having  heard  the  evidence  offered  upon  the  exceptions  taken  by 
the  respective  parties  to  the  tentative  valuations  made  by  the 
Commission  of  the  property  of  the  said  the  Northeastern  Oil  & 
Gas  Company  and  the  property  of  the  said  the  Ashtabula  Gas 
Company,  find: 
.4^  to  the  Ashiahtda  Oas  Company: 

1.  That  certain  "specials  in  wrought-iron  mains"  were  not 
included  in  the  unit  cost  of  the  mains  themselves,  and  that  Uie 
reproduction  value  of  the  same  is  $1,600.30,  and  the  present 
value  $1,280,  which  latter  amount  should  be  added  to  the 
appraisement. 

2.  That  358  additional  sets  of  meter  connections,  located  in 
vacant  houses  and  places,  and  of  the  reproduction  value  of 
$794.76,  and  of  the  present  value  of  $755.03,  were  omitted  from 
the  inventory,  and  said  latter  sum  should  be  added  to  the  appraise- 
ment. 

[1]  8.  As  to  the  so-called  "Wright  contract"  under  which  the 
company  is  paying  rentals  for  a  certain  building,  with  power  to 
elect  to  purchase  the  premises,  in  which  case  the  rentals  are  to 
apply  on  the  purchase  price,  there  is  nothing  in  the  record 
to  show  that  the  company  ever  elected  to  exercise  the  right  to  pui^ 
chase,  or  that  it  has  any  intention  so  to  do,  and  for  this  and  other 
reasons  disclosed  by  the  evidence  this  item  is  disallowed. 

[2]  4.  A  claim  of  $40,000  is  made  for  relaying  mains  and  for 
work  done  on  streets  about  to  be  paved,  but  there  is  no  testimony 
in  the  record  to  support  the  claim,  except  the  mere  statement  of 
the  engineer  that  the  company  has  spent  for  such  purposes  the 
sum  of  $4,000  a  year  for  the  last  ten  years.  This  appears  to  be 
P.U.R.1916D. 
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only  w  estimate  rather  than  a  statement  of  thei  axact  amount 
.expended.  .There  is  no  satisfactory  evidence  of  the  J^ind  and 
quantity  of  the  woyk  dojQe,  no  testiipony  as  to  the  price  paid  for 
labor  or  material  in  this  connection,  and  no  such  proof  as  would 
enable  the  engineer. tx)  check. the  account  or  warra^t  the  Oom- 
mission  in  making  the  allowance.  If  such  expenditures  were 
made,  the  books  of  Ijl^e  company  should  show  it^  and  definite,  proof 
should  have  beep  submitted  both  as  to  the  expenc^iture  and  the 
manner  of  payment.    This  item  is  disallowed. 

[3]  5.  The  item  of  $60,194  claimed  by  the  conapany  as  the 
cost  of  attaching  business,  we  think  is  excessive,  but  some  reason- 
able amount  should  be  allowed  for  such  service,  and  the  Com- 
mission is  of  the  opinion,  from  all  of  the  circumstances  disclosed 
by  the  evidence  toucliing  the  growth  and  development  of  this 
utility,  that  the  sum  of  $24,745  is  a  just  and  reasonable  amount 
for  the  cost  of  attaching  business,  and  said  sum  will  be  added 
to  the  tentative  valuation. 

[4]  The  protest  filed  by  the  Ashtabula  Gas  Company  against 
the  tentative  valuation  of  its  property  by  the  Commission  is  in 
general  terms,  and  does  not  specifically  point  out  the  items  to 
which  it  objects,  but  asks  that  said  tentative  valuation  be  held 
**null  and  void  and  be  set  aside"  because  it  'Sras  not  made  in 
accordance  with  the  law." 

It  is  necessary  to  glean  from  the  brief  of  counsel  what  specific 
things  are  complained  of,  and  from  that  source  it  seems  that, 
aside  from  the  items  which  we  have  already  considered,  the  prin- 
cipal ground  upon  which  the  gas  company  makes  its  contention 
that  the  whole  valuation  ^'should  be  held  null  and  void  and  set 
aside"  is  that  the  Commission's  ezigineer,  in  arriving  at  unit 
prices  for  pipe  and  other  material,  used  the  prices  current  on 
the  1st  day  of  May,  1915,  instead  of  covering  a  period  of  at  least 
five  years  prior  to  the  date  of  the  valuation. 

It  is  enough  to  say  that  the  laws. of  Ohio  do  not  require  such 

a  method-  of  valuation.     Both  that  method  and  the  one  adopted 

by  the  engineer  are  in  common  use  by  competent  engineers,  and 

each  has  been  sanctioned  by  Commissions  and  courts.     If  the 

appraisal  as  made  by  the  engineer  was  not  satisfactory  to  the  gas 

company,  it  should  have , introduced  evidence  showing  the  prices 

and  fluctuationsi.  during  the  preceding  years,  so  that  the  Com; 
r.U.K.1916D.  *  ... 
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mission  would  have  something  substantial  upon  which  to  base  a 
finding  with  reference  to  these  items,  rather  than  to  ask  that  the 
whole  valuation  be  held  "null  and  void  and  set  aside"  on  the 
mere  adoption  of  one  theory  as  against  another. 

Looking  into  the  evidence,  however,  it  does  not  appear  that  in 
this  case  it  would  have  resulted  in  greatly  changing  the  result 
The  engineer  of  the  gas  company,  Mr.  Stone,  testified : 

"Now,  adding  the  cost  of  the  actual  work  of  laying  and  dis- 
tributing pipe,  the  direct  cost,  the  cost  of  pipe,  mains,  and 
actual  cost  of  work  done  in  Ashtabula  during  the  years  1913, 
1914,  and  1915,  I  will  state  that  the  average  does  not  vary  very 
much  within  the  three  ye^rs.  For  one  year  it  is  within  2  cents  a 
foot  as  between  the  highest  and  the  lowest  and  the  year  1915  was 
half  way  between ;  1914  was  high  and  1913  was  low." 

There  is  certainly  no  such  showing  as  would  wa:  rant  the  Com- 
mission in  holding  the  tentative  valuation  null  and  void  and 
setting  it  aside;  and  no  other  relief  is  asked.  However,  Air. 
Stone  testified  that,  owing  to  the  peculiar  conditions  in  Ashtabula, 
the  cost  of  labor  for  laying  mains  and  the  cost  of  delivering 
material  were  figured  too  low  by  the  Commission's  engineer  and 
he  gave  the  exact,  prices  paid  for  this  work  as  shoMoi  by  the  com- 
pany's books.  In  light  of  this  testimony  the  Commission's  engi- 
neer has  refigiired  the  cost  of  labor  in  laying  mains  in  Ashtabula," 
and  arrived  at  a  reproduction  cost  of  $4,335.42  and  a  present 
value  of  $2,326.14  in  excess  of  the  amount  shown  in  the  tentative 
valuation,  and  this  latter  sum  will  be  added  to  that  item. 

In  all  other  respects  the  valuaticms  fibced  in  the  tentative  valu- 
ation of  the  property  of  the  Ashtabula  Gas  Company  are  affirmed, 
and  the  same,  with  the  additions  above  named,  are  hereby  declared 
to  be  the  final  valuations  of  the  said  property  of  the  Ashtabula 
Gas  Company. 
As  to  the  Northeastern  Oil  £  Cfas  Company: 

[5]  1.  The  said  company  objects  to  the  valuation  of  its  prop- 
erty, and  as  one  ground  of  objection  claims  that  the  sum  of 
$29,869  should  be  allowed  to  it  for  "paving  over  mains.'*  There 
is  no  evidence  in  the  record  that  any  pavements  ^ve^e  cut  through 
or  displaced  in  laying  the  mains  of  said  company,  and  this  Com- 
mission having  adopted  the  policy  of  allowing  for  pavements  only 
P.U.R.1916D. 
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when  the  same  have  actually  been  removed  or.  cut  through  in  the 
construction  of  the  plant  of  the  utility,  this  item  is  disallowed. 

[6]  2.  Said  compa^y  claims  that  a, sum  should  be  allowed  and 
capitalized  representing  the  vaJue  of  the  gas  leases  on  land  held 
by  the  companj*  for  present  and  future  supply.  At  the  time  of 
the  appraisement  the  company  had  under  lease  9,485^  acres 
of  land,  and  i^ow  has  approximately  18,000  acres.  Some  o£ 
this  territory  is  developed,  but  most  of  it  is  not.  Witnesses  claim- 
ing to  have  expert  knowledge  of  such  matters  testified  as  to  the 
value  of  these  leases  at  figures  ranging  frqm  $24,017  up  to 
$500,000. 

It  is  extremely  difiicult  to  find  any  fair  basis  on  which  to 
calculate  the  value  of  gas  leases,  and  especially  those  covering 
undeveloped  territory.  However,  the  Commission  is  of  the  opin- 
ion that  whatever  suras  are  necessarily  expended  for  acquiring 
and  holding  leases  upon  a  sufficient  amount  of  territory  to  meet 
present  demands  and  to  make  reasonable  provision  for  the  future 
should  be  treated  as  an  operating  expense ;  and  when  this  matter 
comes  on  further  to  be  heard  with  reference  to  fixing  the  rate  for 
service,  proper  consideration  will  be  given  to  this  itepi,  treating 
such  necessary  expenditures  as  an  operating  expense. 

3.  The  amount  claimed  by  the  company  in  its  protest  "as  value 
of  rights  of  way"  were  duly  considered  in  the  appraisement  of 
the  pipes  themselves,  and  proper  allowance  was  made  by  the  engi- 
neer, and  hence  this  item  is  disallowed. 

4.  The  said  company  claims  an  allowance  of  the  sum  of  $62,910 
for  "going  value  or  cost  of  attaching  business,"  The  Commis- 
sion thinks  said  aipount  is  excessive  under  all  oi  the  facts  and 
circumstances  developed  by  the  evidence  touching  the  promotion 
and  growth  o^  this  utility,  but  some  reasonable  amount  should  be 
allowed  for  the  cost  of  attaching  business,  which  reasonable 
amount  the  Commission  finds  from  the  evidence  to  be  $22,545, 
which  amount  will  be  added  to  the  tentative  valuation  as  the  just 
and  reasonable  cost  of  attaching  business. 

[7]  5.  The  villages  of  Geneva  ajid  Conneaut  and  the  city  of 

Ashtabula  take  exception  to  the  allowance  of  $20,000  as  working 

capital  to  the  Northeastern  Oil  &  Gas  Company  as  fixed  in  the 

tentative  vi^luation. 

From  the  evidence  adduced  on  this  point,  and  it  f^pearing 
P.U.R.1916D 
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that  the  major  portion  of  the  gas  used  by  said  company  is  pur- 
chased from  the  Clarion  Gas  Company,  and  not  produced  by  the 
JJ'ortheastern  Oil  &  Gas  Company,  and  that  payment  for  such 
gas  purchased  is  not  made  until  after  said  company  makes  its 
monthly  collections  from  its  customers,  we  think  that  the  sum 
of  $20,000,  in  addition  to  supplies  on  hand,  is  excessive.  But 
in  view  of  the  fact  that  the  Northeastern  Oil  &  Gas  Company 
is  producing  gas  in  the  local  field  to  meet  emergencies,  we  think 
the  sum  of  $15,000,  together  with  supplies  on  hand  hereinafter 
mentioned,  a  just  and  reasonable  amount  to  be  set  aside  as 
working  capital ;  and  said  item  of  $20,000  allowed  in  the  tentative 
valuation  will  be  reduced  to  $15,000, 

[8]  6,  Said  villages  of  Conneaut  and  Geneva  and  the  city  of 
Ashtabula  object  to  the  appraisal  of  the  fifteen  producing  gas 
wells  of  the  Northeastern  Oil  &  Gas  Company  valued  in  the 
tentative  valuation  at  $76,830  "without  depreciation,"  and  object 
''that  15  per  cent  covering  engineering  and  organization''  was 
wrongfully  allowed. 

It  is  a  most  difficult  matter  to  find  a  proper  basis  for  valuing 
gas  wells  for  rate-making  purposes.  Neither  the  engineers  nor 
the  Commissions  of  the  various  states  have  as  yet  arrived  at 
any  very  satisfactory  solution  of  this  most  difficult  problem. 

For  the  information  of  the  parties  and  the  public  as  to  the 
method  by  which  the  engineer  arrived  at  the  value  of  these  gas 
wells,  we  quote  from  his  report  to  the  Commission: 

"Inasmuch  as  the  company  had  no  record  during  the  years 
prior  to  1914,  of  either  the  cost  of  its  individual  wells  or  the 
proportion  of  producing  wells  to  dry  holes,  it  becomes  necessary 
to  devise  some  basis  of  approximating  well  costs. 

"The  method  selected  and  made  use  of  in  the  Commission's 
tentative  valuation  is  based  upon  the  production  history  of  proven 
territory  in  Ashtabula  county  from  which  the  company  secured 
its  supply  (other  than  that  purchased)  of  natural  gas  on  May  1, 
1915. 

"Austinburg,  Jefferson,  Morgan,  and  Harpersfield  are  con- 
tiguous townships  which  define  a  proven  ga^  territory.     Within 
this  territory  various  gas  producers  have  mad*;  S7  ?ocatioiis,  result- 
ing in  48  dry  holes  and  39  wells,  active  on  May  1, 1915. 
t.U.R.19l*D. 
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'^The  average  cost  of  drilling  and  equipping  a  well  on  May  1, 
1915,  is  as  follows: 

1  8"  drive  shoe  $  5.50 

90'  of  8*  drive  pipe  @  .7226   65.03 

160'  of  6i''  casing  .3922 62.75 

2,000'  of  3"  tubing  @  .199 398.00 

1'  Spang  packer 20.26 

1  3''  tee   3.25 

2  8"  nipples    60 

2  3"  heavy  gates 21.00 

1  3x8''  anchor  clamp 15.75 

1  3"  friction  clamp ,....; 3.00 

2000'  of  1"  siphon  @  .07 140.00 

735.13 

Drilling  at  90^  per  ft.  2,000'    1,800.00 

Hauling  drive  pipe,  casing,  tubing,  etc 50.00 

$2,585.13 

"Experience  has  shown  that  two  thirds  of  the  value  of  the 
material  used  in  a  well  can  be  recovered  and  reused.  Put  in 
another  way,  one  third  is  not  recoverable,  consequently,  every 
third  well  terminates  the  life  of  new  material  used  in  the  first 
The  following  calculation  makes  use  of  a  material  depreciation 
per  well  based  on  the  foregoing  assumption : 

49  Ih-y  holes— Labor $1^00.00 

Material 261.00   (J of $785.00) 

Tbtal 2,061.00=  $98,928.00 

39  Gas  wells— Labor 1,800.00 

Material    ,.. 786.00 

Total .'. ..;..     2,585.00=    100,815.00 

^.L-- — i 

Total $199,743.00 

A^rerage  of  39  protlucing  wells,  $5,122.00. 

15  active  wells,  May  1,  1915,  at  $5,122.00 , $76,830.00 

"No  depreciation  is  charged  to  the  wells  for  depletion,  for  the 
reason  that,  in  their  value  reproduced,  nothing  is  added  beyond 
the  actual  cost  for  their  productivity.  If  one  could  cdhceive  of  a 
typical  well,  or,  in  other  words,  a  par  well  tvith  whicfh  all  others 
might  be*  measured,  it  might  then  be  possible  to  add  to  the  cost 
of  certain  wells  an  enhanced  value  measured  by  the  excess  pro- 
duction over  and  abot'e  the  typical  or  par  well,  and  frbm  the 
resulting  combined  values,  depreciate  such  wells  whenever  their 
production  fell  below  the  u'nit  of  measurement, — the  typical  or 
par  welL 

"It  is  impossible  to  give  a  producing  well  a  reproductive  value. 

P.U.R.1916D. 
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Pipe,  meters,  regulators,  valves,  etc.,  can  be  given  a  reproductive 
value  new  of  a  date  certain  by  the  simple  process  of  ascertsin- 
ing  their  current  market  values. 

"Producing  gas  wells  are  not  fabricated  like  the  above-men- 
tioned items.  Xo  manufacturer  has  a  supply  of  gas  wells  to  quote 
prospective  purchasers,  consequaitly  the  usual  rules  of  valuation 
and  depreciation  cannot  be  literally  followed,  and  it  would  seem 
a  very  conservative  estimate  of  well  values  to  allow  the  com- 
pany to  capitalize  its  production  (m  a  basis  of  the  total  outlay 
which  is  to  be  considered  as  a  special  fund  kept  intact  for  the  pur- 
pose of  perpetuating  its  supply." 

For  want  of  a  better  or  more  accurate  method,  the  Commis- 
sion has  adopted  that  used  by  the  engineer,  and  the  value  placed 
on  said  wells  is  approved. 

This  method  of  calculation  assumes  that  all  of  the  material  in 
the  fifteen  producing  wells  is  new,  and  that  it  can  be  twice  used 
in  future  wells.  In  other  words,  two  thirds  of  the  material  is 
recoverable  for  future  use.  We  treat  this  recoverable  material 
as  supplies  on  hand,  thus  adding  it  to  the  working  capital.  The 
amount  allowed  for  working  capital,  $15,000  plus  $7,850  recover- 
able material  in  wells  now  in  service,  makes  a  total  of  $22,850. 
Considering  the  present  condition  and  productiveness  of  the  fif- 
teen wells  now  in  service,  and  the  probable  productiveness  of 
such  part  of  the  undeveloped  territory  as  will  be  carried  by  the 
company  as  a  reserve  field,  and  the  cost  of  which  is  treated  by  the 
Commission  as  an  operating  expense, — and  in  view  of  the  further 
fact  that  other  supplies  are  carried  by  the  company  at  various 
points  in  sufficient  quantities  to  meet  current  demands,  as  shown 
by  the  appraisement  and  approved  by  the  Commission, — ^we 
think  that  sufficient  allowances  have  been  made  in  money  and 
supplies  on  hand  as  working  capital  to  perpetuate  and  keep  in 
active  servjice  at  least  fiiteen  wells. 

It  is  objected  that  only  one  third  of  the  gas  produced  by  these 
wells  is  for  the  benefit  of  the  consunsers  of  the  Northeasteni  Oil 
&  Gas  Company,  because  of  the  fact  that  during  a  portion  of  the 
year  one  half  of  the  proceeds  realized  from  the  sale  ci  said  gas 
must  be  paid  by  the  Xortheastem  Oil  &  Oas  Company  to  the 
Clarion  Gas  Company,  and  that  during  the  remaining  porti<Mi  ol 
the  year  two  thirds  of  the  amount  must  be  so  paid  to  the  Clarion 

P.U.R.1916D. 
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Gas  Company.    But  tliis  matter  will  Befnrttier  considered  -when* 
we  come  to  fixing  the  rate  for  service. 

In  all  other  respects  the  values  fixed  in  the  tentbatiye  valuation 
of  the  property  of  the  Northea«tera  Oil  &  Gas  GiHupany  are 
affirmed,  and,  with  the  additions  and  subtractions  above  set  forth, 
the  tentative  valuation  is  approved  and  held  to  be  the  final  valua- 
tion of  the  property  of  the  said  company. 

The  Commission  finds  from  the  pleadings,  exhibits,  and  the 
evidence  that  the  value  of  the  several  classes  and  kinds  of  property 
of  the  Kortheastem  Oil  &  Gas  Company,  used  ahd  useful  for  the 
service  and  convenience  of  the  public  in  supplying  natural  gas 
to  its  consumers  in  the  villages  of  Conneaut,  Geneva,  and  to  the 
Ashtabula  Gas  Company  in  the  city  of  Ashtabula,  and  the  value 
of  said  properties  as  a  whole  as  of  May  1,  1915,  to  be  as  set 
forth  in  the  attached  summary.* 

The  Commission  further  finds  from  the  pleadings,  exhibits, 
and  evidence  that  the  value  of  the  several  classes  and  kinds  of 
property  of  the  Ashtabula  Gas  Company,  used  and  useful  for  the 
service  and  convenience  of  the  public  in  furnishing  natural  gas 
to  its  customers  in  the  city  of  Ashtabula,  Ohio,  and  the  value  of 
said  property  as  a  whole  as  of  May  1,  1915,  to  be  as  set  forth 
in  the  attached  summary.* 

The  Public  Utilities  Commission  of  Ohio,  Beecher  W.  Walter- 
mire^  Chairman;  Lawrence  K.  Langdon,  Louis  M,  Day,  Com- 
missioners. 

*  See  statement  of  facta  following  the  headnotes. 
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WALKER  MOORE  et  aL 

V. 

PIONEER  TELEPHONE  &  TELEGRAPH  COMPANY  et  al. 
[Caiue  No.  2316;  Order  No.  1017.] 

SeriHce  •—  Telephones  —  Phyeieal  eonneetian  «-  TeU  eerviee, 

1.  A  long  dtetance  and  local  telephone  compaaj  will  be  required 
to  permit  physical  connection  with  a  local  company  in  the  same  town, 
for  toll  service  to  the  latter,  under  a  constitutional  provision  requiring 
physical  eonnectioa  between  telephone  iine»  operated  for  hire. 
P.U.R.1916D. 
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Hates'^ Telfiphpnes^Ph^fHcal  connection '^ Toll  service. 

2.  A  local  telephone  company  may  make  an  additional  charge  for 
long-distance  service  to  meet  the  cost  thereof  upon  compulsory  physical 
connection  with  a  long-distanoe  company. 
Apportionm^ent'^dost  ^  Ttel&pkones  -*  JPfeytfical  eonfteodOH. 

3..  A  Iqcal  telephone  company  may  be  required  to  meet  the  expense 
of  making  and  maintaining   physical  connection  with   a  long-distance 
company,  required  to  be  made  for  the  benefit  of  subscribers  of  the 
'  former. 

[February  4,  191«.] 

CoMPi^AiNT  by. patrons  receiving  local  service  from  the  Fann- 
ers Mutual  Telephone  Exchange  for  physical  connection  between 
such  lines  and  the  long-distance  toll  lines  of  the  Pioneer  Tele- 
phone &  Telegraph  Company  at  Weatherford.  Although  the 
latter  company  was  also  operating  a  local  exchange,  the  connec- 
tion was  ordered,  in  view  of  the  mandatory  provisions  of  the 
Constitution.  The  Farmers  Mutual  Telephone  Exchange  was 
ordered  to  bear  the  cost  of  the  connection  and  its  maintenance, 
and  to  guarantee  payment  of  originating  toll  messages,  but  the 
Commission  stated  it  would  consider  an  application  for  increased 
rates  to  meet  the  additional  cost,  if  any,  for  long-distance  service. 
'1  he  Pioneer  Telephone  &  Telegraph  Company  was  ordered  to 
make  only  its  regular  toll  charge  to  subscribers  of  the  local  com- 
pany. 

Appearances:  Jno.  .A.  Simpson  and  Walker  Moore  for  com- 
plainants; Pioneer  Telephone  &  Telegraph  Company,  Harris, 
Nowlin  &  Singleton,  and  J.  R  Spielman  for  defendants.  Paul 
A.  Walker  and  H.  E.  Musson  for  Commission. 

By  the  Commission :  Complaint  was  filed  by  Walker  Moore 
and  others  of  Weatherford,  against  the  Pioneer  Telephone  & 
Telegraph  Company  and  the  Farmers  Mutual  Telephone  Com- 
pany (correctly  styled  Farmers  Mutual  Telephone  Exchange)  of 
Weatherford. 

[1]  The  evidence  shows  and  the  Commission  so  finds  that 
both  the  defendant  companies  named  herein  are  transmission 
companies  operating  for  hire,  and  that  each  maintains  a  public 
telephone  system  and  exchange  in  the  town  of  Weatherford, 
Custer  county,  Oklahoma;  that  the  Pioneer  Telephone  k  Tele- 
graph Company  ovms  and  operates  a  long-distance  toll  line  in  and 

through  the  said  town  of  Weatherford,  and  is  serving  the  public 
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with  long-distance  telephone  connection  for  hire,  but  refusee  U) 
leeeive  and  tjfansmit  long-distanoe  messages  over  the  lines  of  the 
Farmers  Mutual  Telephone  Exchange,  and  that  these  two  com- 
panies have  no.  physical  coniiection  with  eagh  other  in  the  town  of 
Weatherford. 

The  evidence  shows  that  the  patrons  ^d  snbscribers  of  the 
Farmers  Mutual  Telephone  Exchange  ha,ve  been  asking  for 
physical  caDneotion  between  t]^  defendant  companies  for  some 
time.  Great  Ipconvenience  is  experienced  by  farmers  living  on 
rural  lines  of  the  Farmers  Mutual  Telephone  Exchange  because 
of  the  impossibility  of  securing  long-distance  telephone  service. 
Ajb  an  illustration,  Mr.  Simpson  testified  that  qn  a  recent  date 
he  was  in  Oklahoma  City  and  bad  made  arrangements  with  his 
family  to  drive  in  from  his  home,  10  miles  in  the  country,  to  meet 
him  on  his  return  to  Weatherford.  He  was  unavoidably  detained 
in  Oklahoma  City,  and  it  was  impossible  for  him  to  telephone  his 
family  due  to  the  fact  that  physical  connection  has  not  been 
established  between  the  Pioneer  Telephone  &  Telegraph  Company 
and  the  Farmers  Mutual  Telephone  Exchange. 

The  defendant,  the  Pioneer  Telephone  &  Telegraph  Company, 
objects  to  an  order  of  the  Commission  requiring  physical  con- 
nection at  Weatherford  between  the  two  exchanges,  and  alleges  in 
substance  that  the  physical  connection  will  tend  to  destroy  its 
juroperty,  because  the  Farmers  Mutual  Telephone  Exchange  being 
a  local  company,  the  residences  and  business  houses  of  AVeather- 
ford  will  subscribe  to  the  Farmers  Mutual  Telephone  Exchange 
exclusively,  and  will  diecontinue  their  subscription  to  the  Pioneer 
Telephone  &  Telegraph  Company's  exchange,  and  will  no  longer 
use  the  Pioneer  Telephone  &  Telegraph  Company's  phones. 

There  is  no  question  but  that  physical  connection  must  be 
made  between  the  defendant  companies  for  long-distance  service. 
Section  5,  article  IX.,  of  the  Constitution  provides ; 

"All  telephone  and  telegraph  lines,  operated  for  hire,  shall  each 
respectively,  receive  and  transmit  each  other's  messages  without 
delay  or  discrimination,  and  make  physical  connections  with  each 
other^s  lines,  under  such  rules  and  regulations  as  shall  be  pre- 
scribed by  law,  or  by  any  Commission  created  by  this  Consti- 
tution, or  any  act  of  the  Icgislatui-e,  for  that  purpose." 

This  section  has  been  construed  by  the  supreme  court  of 
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Oklahoma  in  the  case  of  Pioneer  Teleph.  &  Tel^.  Co.  v.  State, 
38  Okla.  554,  134  Pac.  898,  The  court  held,  under  a  similar 
state  of  facts,  that  physical  connection  must  be  made  for  long- 
distance messages  between  the  two  telephone  exchanges  located  in 
the  town  of  Pond  Creek.  The  court,  speaking  by  Mr.  Justice 
Williams,  after  quoting  §  5,  r.iticle  IX.,  of  the  Canstitution, 
said:  'This  language  is  mandatory,  the  onfy  limitation  being 
that  the  rules  and  regulations,  as  prescribed  by  the  Commis- 
sion, shall  be  reasonable  and  just.  The  appellee  being  not  only 
a  public  service  corporation,  but  also  a  transmission  company, 
operated  for  hire,  is  subject  to  the  jurisdiction  of  the  Corporation 
Commission,  and  may  be  required  to  keep  its  line  and  switch 
boards  and  facilities  in  such  condition  as  to  afford  its  patrons, 
including  the  connecting  long-distance  lines,  proper  service.  The 
obligations  are  thus  reciprocal ;  it  being  the  duty  to  the  appellant 
to  furnish  the  said  appellee  proper  service  for  a  just  and  reason- 
able compensation.  The  question  is  not  presented  as  to  competi- 
tors in  the  same  line  of  business,  to  wit,  two  rival  exchanges, 
furnishing  local  service  to  their  subscribers.  The  question  here  is 
whether  the  appellant,  being  engaged  in  furnishing  long-distance 
service  as  a  public  service  corporation,  is  to  be  required  to  furnish 
long-distance  service  to  the  local  exchange  that  is  not  engaged  in 
a  toll  line  or  long-distance  business.  This  question  *is  before  this 
court  just  as  if  the  Pioneer  local  exchange  in  Pond  Creek  and  the 
Pioneer  as  a  long-distance  line  were  two  separate  entities.  If  that 
were  not  true,  then  a  long-distance  company,  by  establishing  local 
exchanges  at  every  town  in  the  state,  could  thus  nullify  this  pro- 
vision of  the  Constitution,  and  avoid  furnishing  service  to  any 
local  exchange  other  than  one  owned  by  it.  Obviously  such  was 
never  conteihplated  in  the  framing  of  the  Constitution  of  this 
state." 

Fortunately  the  Commission  is  not  often  called  upon  to  order 
physical  connection  under  circumstances  similar  to  those  at 
Weatherf ord.  This  town  is  in  the  unfortunate  situation  of  having 
two  telephone  exchanges.  It  is  one  of  the  very  few  towns  in 
Oklahoma  so  situated. 

The  Commission  has  ordered  physical  connection  under  a 
similar  state  of  facts  in  the  case  of  Darnell  v.  Pioneer  Tel^h. 
&  Teleg.  Co.  Order  No.  888,  Cause  No.  2125,  P.  TI.  R  1915A,  80. 
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This  situation  lias  been  handled  by  other  Commissions.  One 
of  the  best-considered  opinions  that  we  have  found  dealing  with 
the  question  was  written  by  the  Board  of  Bailroad  Commissioners 
of  South  Dakota,  in  the  ease  of  Milbank  v.  Dakota  Cent  Teleph. 
Co.  P.IJ.K1916B,  p.  987.  The  South  Dakota  Commission  was 
confronted  with  a  slightly  different  situation  than  is  shown 
herein,  because  a  provision  in  the  charter  of  the  defendant  com- 
pany which  was  objecting  to  the  physical  connection  provided 
that  it  should  make  physical  connection  with  any  local  exchange 
that  might  be  established  within  the  city  of  Milbank^  and  upon 
such  reasonable  rates  as  not  to  cause  the  patrons  of  such  exchange 
to  pay  an  excess  of  toll  above  the  regular  rates  established  and 
in  vogue.  In  this  case,  however,  the  law  relative  to  }^ysioal 
connection  of  telephones  is  thoroughly  reviewed.  The  Commis- 
sion in  support  of  its  opinion  cites,  among  others,  the  following 
authorities  and  cases :  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshleman, 
166  CaL  640,  50  L.R.A*(N.S.)  662,  137  Pac.  1119,  Ann.  Caa 
1916C,  822  (dissenting  opinion  of  Justice  Angellotti)  ;  Annota- 
tions, 50  L.KA.(N.S.)  652;  Pacific  TelepL  &  Teleg.  Co.  v. 
Wright-Dickinson  Hotel  Co.  214  Fed.  666 ;  Pioneer  Teleph.  & 
Tel^.  Co.  V.  Grant  County  Bural  Teleph.  Co.  —  Okla.  — , 
119  Pac.  968 ;  Pioneer  Teleph.  &  Teleg.  Co.  v.  State,  supra. 

In  referring  to  the  duplication  of  facilities,  the  South  Dakota 
Commission  said :  ^This  is  another  one  of  those  infrequent,  but 
nevertheless  unfortunate,  cases  where  we  have  a  duplication  of 
facilities  for  the  same  purpose  located  in  <»ie  municipality. 
While  competition  may  be  desirable  in  many  lines,  it  is  not 
desirable  in  the  case  of  telephone  companies  which  are  under 
regulation  by  a  public  administrative  board  having  power  to  pre- 
scribe their  rates  and  regulate  their  practices;  and  in  every 
instance  where  there  is  a  duplication  of  facilities  a  burden  is 
necessarily  imposed  upon  the  public.  Fortunately  there  are  but 
few  instances  in  South  Dakota  where  two  telephone  ccxupanies 
are  operating  exchanges  in  the  same  municipality.  In  every 
instance  which  has  came  under  our  observation,  in  this  or  any 
other  state,  where  two  or  more  telephone  companies  are  operating 
in  the  same  municipality,  a  burden  is  imposed  upon  the  public 
either  by  compelling  some  of  the  citizens  to  subscribe  to  both 
telephones,  or  all  of  them  to  pay  an  arbitrary  charge  above  the 
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regular  rate  for  intercommimication  with  their  neighbors  and 
fellow  citizens.  The  most  equitable  solution  of  the  entire  con- 
troversy now  before  this  Board  in  this  case  wonld  be  a  consolida- 
tion of  the  two  exchanges  under  one  ownership." 

Referring  further  to  the  matter  of  diiplication  of  exchanges, 
the  South  Dakota  Board  of  Railroad  Commissioners  in  a  later 
case,  Cilley  v.  Kennebec  Tcleph.  Co.  P.U.R.1915F,  839,  49 
C.  L.  437,  said:  "We  quite  agree  with  the  supreme  court  of 
Kansas  on  this  point.  In  the  case  of  Janieke  v.  Washington 
Mut.  Teleph.  Go.  96  Kan.  309,  150  P6c.  633,  that  court  in  the 
course  of  its  opinion  said:  *Two  telephone  systems  serving  the 
same  constituency  place  a  useless  burden  upon  the  commumity, 
cause  sorrow  of  heart  and  vexation  of  spirit,  and  are  altogether 
undesirable.  The  Public  Utilities  Commission,  with  its  power 
over  rates  and  sufficiency  and  efficiency  of  service,  can  quickly 
suppress  any  evil  consequences  of  monopoly,  and  good  public 
policy  favors,  rather  than  discountenances,  a  single  system.'  It 
was  a  sorry  day  for  the  citizens  of  Kennebec  when  its  town 
authorities  granted  a  franchise  for  a  second  exchange." 
.  This  Commission  will  do  everything  within  its  power  to  pre- 
vent the  establishment  of  two  exchanges.  In  most  of  the  states 
where  Public  Utility  Commissions  exist  power  is  given  these 
Commissions,  under  what  is  known  as  a  ^^public  convenience  and 
necessity  law,"  to  prevent  the  duplication  of  telephone  exchanges. 
Oklahoma  has  no  such  law.  Moreover,  the  two  exchanges  have 
been  in  existence  for  several  years.  However  unfortunate  a  fact 
it  may  be  that  two  exchanges  are  now  maintained  at  Weather- 
ford,  the  Commission  is  powerless  to  make  an  order  to  consolidate 
them,  and  is  prevented  by  law  from  making  any  order  which 
would  give  undue  preference  to  one  exchange  and  thereby  deprive 
the  other  of  its  property  or  the  beneficial  use  thereof.  It  must 
order  physical  connection  under  terms  which  are  reasonable  and 
fair  to  both  companies  concerned. 

The  W^iseonsin  Railroad  Commission  in  Winter  v.  La  Crosse 
Teleph.  Co.  11  Wis.  R.  C.  R  p.  748,  C.  L.  No.  18,  p.  952,  and 
15  Wis.  R.  C.  R.  p.  36,  C.  L.  No.  84,  p.  1140,  and  the  Board  of 
Railway  Commissioners  of  Canada,  in  the  matter  of  the  applica- 
tion of  the  IngersoU  Teleph.  Co.  v.  Bell  Teleph.  Co.  4  C.  L.  p. 
823,  in  ordering  physical  connection  under  circumstances  similar 
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to  thofle  in  the  present  case,  fixed  an  arbiirary  charge,  in  ad3i- 
tion  to  the  r^nlar  rate,  for  all  calls  handled  tbrongh  the  physical 
connection  established  bet^vreen  the  two  exchanges. 
.In  the  first  opinion,  the  Wiscoi[isin  Bailroad  Cotnniission  said : 
In  this  connection  it  may  be  well  to  consider  the  apprehension 
of  the  Bell  company  that  its  local  exchange*  would  be  deprived 
of  its  patronage  if  its  tolMine  facilities  were  made  available  to 
the  patrcms  of  the  competing  exchange.  It  is  evident  that  the 
only  inducement  to  subscribe  to  the  Bdl  system  is  the  fact  that 
thereby  the  subscriber  is  connected  with  a  great  telephone  system 
covering  like  network  the  entire  country.  The  contention  of 
the  petiticmer  that  no  consideration  should  be  given  to  this  fact, 
but  that  the  toll  lines  should  be  treated  separately,  and  not  as  an 
adjunct  of  the  local  exchange,  does  noi  seem  tenable  when  we 
estimate  the  consequences  to  property  rights  that  are  likely  to 
flow  from  such  course.  For  the  purpose  of  accounting  and  ascer- 
taining equitable  rates  to  be  charged  the  public  for  services,  it  is 
essential  to  make  sudi  separation  and  to  treat  each  exchange  and 
class  of  service  as  a  separate  entity,  although  a  common  owner- 
ship of  the  property  devoted  to  IJie  different  classes  of  service 
exists*  But  separating  the  property  for  the  purpose  of  devoting 
one  part  to  a  use  which  will  result  in  injury  or  damage  to  the 
user  of  the  other  part  is  entirely  another  matter,  and  cannot  be 
(lone  without  compensating  the  owner  for  the  dam^e  thus  sus- 
tained. No  subterfuge  can  be  indulged  under  the  statute  which 
will  have  the  effect  of  d^nriving  any  property  employed  in  a  pub- 
lic service  of  its  earning  capacity. 

'^In  the  peculiar  situation  found  in  the  instant  case,  it  is 
possible  to  prescribe  terms  and  conditions  which  will  preserve  the 
interests  of  the  utilities  respectively  after  the  connection  has  been 
made.  The  subscriber  of  one  company  desiring  toll  service  over 
the  lines  of  the  other  company  must  pay,  in  addition  to  the  rate 
charged  the  patrons  of  the  latter  company,  a  reasonable  compen- 
sation for  the  additional  service.  Neither  company  will  be  per- 
mitted to  absorb  such  additional  charge,  but  the  same  must  be 
paid  by  the  patrons  of  either  company  usijig  the  toll  lines  of  the 
connecting  company.  This  will  not  result  in  any  discrimination 
between  subscribers  of  the  same  exchange,  but  will  result  in  a 
just  and  necessary  discrimination  between  the  subscribers  of  the 
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different  exchanges.  A  eubsenber  who  has  not  installed  the  tele- 
phones of  both  exchanges  is  not  ^itiUed  to  the  toll  servioe  of  both 
exchanges  without  paying  an  additional  charge  to  the  exchange 
with  which  he  is  not  connected  when  desiring  to  use  its  toll-line 
facilities." 

In  its  second  opinion^  15  Wis.  R  0.  R.  36,  34  C.  L.  1140, 
the  Wisconsin  Commission  fixed  an  arbitrary  on  toll  messages 
of  5  cents  for  a  distance  of  60  miles,  10  cents  for  a  distance  of 
over  50  miles  and  not  exceeding  100  miles,  and  for  all  distances 
oyer  100  miles  15  cents. 

The  reasoning  of  the  Board  of  Railway  Commissioners  of 
Canada  is  similar  to  that  of  the  Wisconsin  Commission.  It 
also  established  an  arbitrary  which  it  fixed  at  10  cents  per 
message  above  the  regular  longdistance  toll  tariff  of  the  Bell 
company.  In  addition  to  this  it  required  the  connectiog  com- 
panies to  pay  to  the  Bell  company  a  flat  annual  payment  baaed 
upon  the  number  of  subscribers. 

The  Public  Utilities  Commission  of  Illinois,  Assumption  Mnt 
Teleph.  Ca  v.  Central  U.  Teleph.  Co.  P-UJEt.l915E,  940, 
ordered  physical  connection  between  two  exchanges  in  the  same 
town  for  toll  service,  but  provided  that  the  loi^-distance  com- 
pany could  charge  a  reasonable  amount  for  the  use  of  its  facili- 
ties, in  addition  to  its  regular  toll  rate,  in  order  to  protect  it 
against  a  loss  of  subscribers. 

[2,  3]  There  seems  nothing  especially  unfair  about  com- 
pelling subscribers  of  the  Farmers  Mutual  Telephone  Exchange 
to  pay  an  additional  charge  to  the  regular  toll  rate  over  the 
Pioneer  Telephone  &  Telegraph  Company's  lines.  The  subscrib- 
ers of  the  Pioneer  Telephone  &  Telegraph  Company  must  pay 
the  regular  telephone  rental  charges  in  order  to  secure  such  serv- 
ice, or  must  go  to  the  central  office  or  some  other  'phone  to  talk. 
Those  farmers  who  are  subscribers  to  the  Farmers  Mutual  Tele- 
phone Exchange,  and  who  are  located  along  the  Fanners  Mutual 
Telephone  Exchange  line,  would  be  compelled  to  build  an  addi- 
tional line  and  to  pay  switching  charges  in  CM*der  to  get  long' 
distance  service,  were  physical  connection  not  ordered. 

But  the  Commission,  while  endeavoring  to  protect  the  interest 
of  all  concerned,  must  avoid  the  pitfalls  on  an  arbitrary  charge 
to  be  given  to  the  long-distance  company.    It  is  manifest  that  if 
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too  high  BB  arbitrary  is  established,  the  plain  purpose  of  the 
Constttntion  would  be  thwarted.  Physical  connection  with  a  pro- 
hibitive charge  would  mean  no  physical  connection  at  all,  and 
would  thus  result,  as  said  by  the  court  in  the  Pond  Oreek  Case, 
eupra,  in  nullifying  the  Constitution  and  avoiding  service. 

The  Fanners  Mutual  Telephone  Exchange  did  not  appear  at 
the  hearings  in  the  case.  It  may  not  be  unfair,  therefore,  to 
assume  that,  although  it  is  one  of  the  defendants,  that  it  is  not 
unwilling  for  physical  connection  to  be  made.  It  is  evident  that 
physical  connection  whereby  its  patrons  can  be  given  long-distance 
service  will  be  of  great  advantage  to  it  Its  life  will  eventually 
be  determined  upon  its  being  able  to  furnish  adequate  service, 
bodi  local  and  long  distance^  Furthermore,  it  owes  a  duty  to  its 
patrons  to  give  them  long-distance  service.  It  must  now  make 
provisions  for  furnishing  long-distance  service  by  connecting  its 
lines  with  the  Pioneer  Telephone  &  Telegraph  Company's  long- 
distance exchange. 

In  dealing  with  these  unusual  conditions,  where  two  exchantges 
exist  in  the  same  town,  the  Commission  must  handle  each  case 
under  its  own  particular  circumstances,  until  such  time  as  the 
laws  of  Oklahoma  shall  give  it  power  to  prevent  duplication  of 
facilities.  In  deciding  the  present  case,  the  Commission  will  deal 
with  the  Farmers  Mutual  Telephone  Exchange  as  though  it  were 
actually  complainant  and  asking  for  the  physical  connection,  and 
in  ordering  i^ysical  connection  it  will  follow  its  former  order 
as  modified  and  affirmed  by  the  supreme  court  in  the  Pond  Creek 
Case,  Order  No.  216,  Cause  No.  257,  Grant  County  Rural  Tele- 
phone Company  v.  Pioneer  T.  &  T.  Co.  1909-10  Commission 
Reports,  p.  216;  Pioneer  Teleph.  &  Teleg.  Co.  v.  State,  38  Okla. 
554,  184  Pac.  398. 

The  Commission  finds  that  it  is  the  duty  of  the  Farmers 
Mutual  Telephone  Exchange  to  make  physical  connection  for 
long-distance  service  with  the  Pioneer  Telephone  &  Telegraph 
Company's  exchange,  at  its  own  expense.  The  advantages  to  its 
patrons  and  to  itself  in  being  able  to  furnish  long-distance  serv- 
ice should  fully  repay  all  expense  of  making  and  maintaining 
physical  connection.  The  Commission  will  consider  any  applica- 
tion the  Farmers  Mutual  Exchange  may  make  to  change  its 
schedule  of  rates;  should  additional  charges  to  its  patrons  be  made 
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necessary  on  account  of  the  additional  service  rendered  in  fur- 
nishing long-distance  service.  The  additional  cost  of  (Ms  service, 
and  the  additional  charge  for  it,  will  at  the  same  time  compenr 
sate  the  Fanners  Mutual  Exchange  and  serve  all  the  purpoeee 
of  the  arbitrary  allowed  by  the  Wisconsin  and  other  Conuniasions 
under  similar  cases. 

The  Commission,  having  fully  considered  this  case,  having 
made  its  findings  of  fact  herein,  and  being  fully  advised  in  the 
premises : 

It  is  therefore  considered,  ordered,  and  adjudged  that  the 
defendant  herein,  the  Pioneer  Telephone  &  Telegraph  Company 
and  the  Farmers  Mutual  Telephone  Exchange,  make  physical 
connection  for  long-distance  service  between  their  telephone 
exchanges  in  the  town  of  Weatherford,  the  Farmers  Mutual  Tele- 
phone Exchange,  to  pay  the  cost  of  installing  the  same* 

That  immediately  upon  the  completion  of  the  physical  connec- 
tion the  defendant,  the  Pioneer  Telephone  &  Telegraph  Com- 
pany, shall  permit  patrons  of  the  Farmers  Mutual  Telephone 
Exchange  to  send  and  receive  long-distance  or  toll  messages  or 
calls  from  the  telephone  instruments  installed  in  their  respectiye 
places  of  residence  or  business,  and  shall  receive  and  transmit 
long-distance  messages  for  the  subscribers  of  the  Farmers  Mutual 
Telephone  Exchange  and  those  having  connection  with  the 
exchange  of  the  Farmers  Mutual  Telephone  Exchange  over  the 
lines  of  the  Pioneer  Telephone  &  TelegrajJi  Company,  to  any 
point  reached  by  its  toll  .lines  or  connections,  at  the  regular  toll 
charge  made  to  the  subscriber  of  the  Pioneer  Telephone  &  Tele- 
graph Company  at  Weatherford. 

That  the  Farmers  Mutual  Telephone  Exchange  guarantee  to 
the  Pioneer  Telephone  &  Telegraph  Company  and  collect  and 
pay  over  monthly  all  toll  charges  for  messages  originating  on 
its  lines  (messages  which  are  reversed  being  considered  as  orig- 
inating on  its  lines). 

That  the  Farmers  Mutual  Telephone  Exchange  give  prompt 
service  to  its  patrons  and  subscribers  and  those  having  connection 
with  its  exchange  who  desire  long-distance  coimection  with  the 
Pioneer  Telephone  &  Telegraph  Company's  exchange. 

That  the  defendants  herein,  the  Pioneer  Telephone  &  Tele- 
graph Company  and  the  Farmera  Mutual  Telephone  Exchange, 
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shall  make  and  inatall  the  physical  oonnection  herein  ordered 
"vrithin  a  period  of  thirty  days  from  the  date  hereof. 

Corporation   Commission^   J.   E.   Love,    Chairman;   W,   D. 
Humphrey,  and  Geo.  A.  Henshaw,  Commissioners. 
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CITIZENS^  ELECTRIC  ILLUMINATING  COMPANY 

V. 

CONSUMERS'  ELECTRIC  COMPANY. 
[Complaint  Docket  No.  392.] 

Orders  ^  Effect '^  Appeal  pending, 

1.  An  electric  utility's  claim  to  a  legal  right  to  operate  without  a 
certificate  of  public  convenience  from  the  Pennsylvania  GommiBsion, 
which  claim  had  been  determined  adversely  to  it  by  an  order  of  the 
Commission,  cannot  be  interposed  as  a  defense  in  proceedings  against 
it  for  violation  of  the  certificate  of  public  convenience  provision  of  the 
Public  Service  Company  law,  where  the  order  remains  in  full  force  and 
effect,  although  an  appeal  therefrom  is  pending  in  the  courts. 

Certificate  of  convenience  ^Necessity  for -^  Effect  of  borough  fran^ 
chise, 

2.  An  electric  utility  cannot  serve  the  public  in  a  borough  witl^out 
a  certificate  of  public  convenience  from  the  Pennsylvania  Commission, 
either  by  virtue  of  a  franchise  granted  by  the  borough  prior  to  the 
enactment  of  the  Public  Service  Company  law  or  of  a  resolution  of  the 
town  council  approved  by  the  Burgess  subsequent  to  that  date. 

[March  7,  1916.] 

Complaint  by  the  Citizens'  Electric  Illuminating  Coriipany 
against  the  Consumers'  Electric  Company,  that  the  latter  was 
operating  without  a  certificate  of  public  convenience;  respondent 
ordered  to  desist  from  operation  or  acting  in  any  way  as  a  public 
utility  until  after  obtaining  a  certificate  of  public  convenience. 

Appearances:  Frederic  W.  Fleitz  for  complainant;  W.  L. 
Pace  for  respondent. 

Rilling,  Commissioner:  In  this  case  the  Citizens'  Electric 
Illuminating  Company  complains  of  an  alleged  violation  by  the 
Consumers'  Electric  Company  of  the  borough  of  Exeter  of  the 
certificate  of  public  convenience  provisions  of  the  Public  Service 
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Company  law,  and  of  an  order  of  this  Commission  made  pursiumt 
thereto,  and  prays  that  the  pro^nsionfi  of  the  statute  and  of  said 
order  he  enforced  as  against  the  said  respondent  company. 

Upon  investigation  it  appears  that  the  complainant  has,  upon 
bill  in  equity  filed  in  the  court  of  common  pleas  of  Luzerne 
county,  on  or  about  May  31, 1915,  obtained  a  preliminary  injunc- 
tion preserving  the  statiLs  quo  by  restraining  the  respondent  from 
proceeding  with  the  construction  of  facilities  and  from  rendering 
service  to  the  public  in  Exeter  borough,  under  the  original  fran- 
chise ordinance  dated  November  21,  1913,  and  amendatory  ordi- ' 
nance  dated  December  16,  1913,  or  under  the  later  resolution  of 
May  24,  1915,  of  said  borough,  pending  a  determination  by  this 
Commission  of  the  subject-matter  set  forth  in  said  bill  in  equity 
with  respect  to  the  alleged  violation  of  the  Public  Service  Com- 
pany law  and  of  the  determination  and  order  of  the  Conunission. 
With  a  keen  sense  of  that  comity  between  the  judiciary  and  this 
Commission,  which  in  our  view  is  essential  to  the  orderly  and 
eflSicient  administration  of  the  Public  Service  Company  law,  the 
court,  on  a  motion  to  continue  the  injunction,  said :  ^'We  are  also 
of  the  opinion  that  the  Public  Service  Commission  is  the  proper 
tribunal  to  decide  whether  this  order  has  been  or  is  about  to  be 
violated  .  .  .  the  preliminary  injunction  is  continued  in 
order  to  keep  the  matter  in  statu  quo  until  it  shall  be  brought 
before  the  Commission  for  decision  as  provided  by  the  act,  the 
Commission  being  the  best  judge  of  the  proper  interpretation 
of  its  own  rulings." 

Bespondent,  in  its  answer  before  us,  admits  the  substance  of 
the  complaint,  viz,,  that  it  i«  its  purpose  to  proceed  without  a 
certificate  of  public  convenience  to  furnish  commercial  and  resi- 
dential service  to  the  public  in  the  borough  of  Exeter,  already 
being  supplied  by  the  complainant,  but — ^the  prior  determination 
and  order  of  this  Commission  to  the  contrary  notwithstanding — 
claims  the  legal  right  so  to  do  by  reason  of  its  charter  imder  the 
act  of  May  8, 1889,  having  been  granted  prior  to  the  enactment  of 
the  Public  Service  Company  law  of  July  26,  1913,  and  under  the 
authority  of  the  original  ordinance  or  of  said  later  resolution  of 
the  borough  of  Exeter  granting  the  borough's  consent  to  the  use  of 
streets,  and  therefore  denies  any  violation  of  the  Public  Service 
Company  law  or  of  any  determination  or  order  of  the  Commis- 
sion. 
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[1]  This  precise  claim  of  the  respondent  predicated  upon  its 
said  charter  and  nmde  by  way  of  answer  to  the  present  complaint 
has,  under  date  of  March  5,  1915,  already  been  determined 
adversely  to  respondent  upon  a  previous  application  for  rehearing 
and  reversal  of  the  determination  and  order  of  the  Commission 
withholding  approval  of  the  original  franchise  ordinance  contract 
heretofore  referred  ta  It  has  also  been  made  the  ground,  inter 
alia,  of  the  appeal  from  that  determination  and  order  taken  to  the 
court  of  common  pleas  of  Dauphin  county  (filed  to  Ko.  20  Com- 
monwealth Docket  1915),  which  appeal  is  now  pending  in  that 
court,  and  it  cannot  again  be  interposed  collaterally  by  way  of 
defense  of  the  action  now  complained  of,  which,  as  proposed  to  be 
taken  by  the  respondent,  is  inconsistent  with  the  prior  determina- 
tion of  the  Commission  above  mentioned. 

The  case  thus  presented  is  quite  different  from  that  which  was 
before  the  Commission  in  Pezmsylvania  Utilities  Company  v. 
Lehigh  Navigation  Electric  Company  (Complaint  Docket  No. 
200;  2  Corp.  Rep.  74),  in  which  the  averments  of  the  complaint 
showed  no  violation  of  the  certificate  of  public  convenience  pro- 
visions of  the  statute,  and  were  wholly  insuflScient  to  warrant  the 
making  of  such  an  extraordinary  order  as  was  therein  prayed  for. 
Here  the  material  and  undisputed  facts  of  record  are  these :  The 
original  franchise  ordinance  contract  between  the,  borough  of 
Exeter  and  the  respondent,  the  Consumers'  Electric  Company, 
granting  municipal  consent  to  the  use  of  the  streets  of  said 
borough  for  the  purpose  of  furnishing  light  to  the  public  therein, 
came  before  the  Commissioxi  on  application,  filed  December  27, 
1913,  for  approval,  and  certificate  of  public  convenience  as 
required  by  §  11  of  article  3  and  §  18  of  article  5,  of  the  statute, 
and  the  approval  thereof  was  withheld  <xi  the  ground  that  the 
same  was  not  necessary  or  proper  for  the  service,  acconmiodation, 
convenience,  or  safety  of  the  public  for  the  reasons  at  length  set 
forth  in  the  report  of  the  Commission,  filed  to  No.  3  Municipal 
Contract  Docket  1914  (2  Corp.  Rep.  52).  Without  said 
approval  the  contract  is,  by  the  express  terms  of  §  H  of  article  3, 
of  the  act,  invalid,  and  being  thus  of  no  legal  force  or  effect,  the 
respondait  therefore  acquired  no  franchise  rights  thereunder. 
Application  by  petitions  of  the  borough  of  Exeter  dated  August 
12,  1914,  and  the  Consumers'  Electric  Company  ^ated  August 
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13,  1914,  for  a  rehearing  and  for  a  reversal  of  said  determination 
and  order  withholding  the  approval  and  certificate  of  public  con- 
venience, was  then  made  to  the  Commission  upon  the  ground, 
inter  alia,  as  above  stated,  that  under  the  charter  of  the  Con- 
sumers' Electric  Company  the  approval  and  certificate  of  public 
convenience,  as  previously  applied  for,  vras  unnecessary  under  the 
law,  or,  if  necessary,  that  it  was  the  imperative  duty  of  the  Com- 
mission, by  reason  of  said  company's  charter  having  been  granted 
prior  to  the  passage  of  the  Public  Service  Company  law  of  July 
26,  1913,  to  grant  such  approval  and  certificate  of  public  con- 
venience. The  reasons  thus  assigned  in  said  application  for 
rehearing  were  not  sustained  by  the  Commission,  and  the  applica- 
tion was  accordingly  refused  by  order  dated  March  5,  1915,  2 
Corp.  Eep.  539. 

From  this  order  an  appeal,  assigning  the  same  alleged  error 
that  was  assigned  in  the  application  for  the  rehearing  and  for  the 
reversal  of  the  determination  and  order  of  the  Conmiission,  wp^i 
taken  to  the  court  of  common  pleas  of  Dauphin  county  imder  the 
provisions  of  the  Public  Service  Company  law,  and  said  appeal 
has  not  been  proceeded  with  by  respondent  to  final  determination 
in  said  court,  but  still  remains  pending  and  undetermined  therein. 
No  order  of  supersedeas  upon  said  appeal  was  applied  for  by 
respondent,  although  respondent  had  the  opportunity  under  the 
act  of  assembly  to  make  such  application,  and  Aerefore  the 
determination  of  the  Commission  remains  of  record  in  full  force 
and  effect. 

[2]  By  way  of  further  defense  of  the  present  complaint,  the 
respondent  avers  in  its  answer  that  subsequent  to  the  taking  of 
the  said  appeal  to  the  court  of  common  pleas  of  Dauphin  county, 
it  obtained  on  May  24,  1915,  a  resolution  of  the  town  coimcil, 
approved  by  the  burgess,  under  which,  as  well  as  under  the  prior 
franchise  ordinance  above  referred  to,  it  may  lawfully  proceed 
in  virtue  of  its  charter  to  render  service  to  the  public  in  said 
borough.  This  later  resolution  was  not  proved  by  respondent,  but, 
irrespective  of  that  consideration,  the  further  fact  remains  that 
neither  the  original  franchise  ordinance  contract  nor  the  resolu- 
tion of  May  24,  1915,  even  if  it  had  been  proved,  has  been 
approved  by  the  Commission,  and  the  latter  apparently  is  not 

intended  to  be  submitted  for  such  approval.  We  are  of  opinion 
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that  the  proviftlohs  df  the  PtibKc  Service  Compaiiy  law  clearly 
require  that  such  approval  shall  fixst  be  obtained. 

llesix)ndent  contends  that  the  approval  of  neither  the  original 
franchise  ordinance  contract  nor  the  later  resolution  of  May  24, 
1915,  is  necessary  under  the  Public  Service  Company  law,  or  in 
any  event  that  the  approval  thereof  is  mandatory  upon  the  Com- 
mission by  reason  of  the  charter  of  the  respondent  company 
having  been  gi;.,uted  prior  to  the  enactment  of  aaid  act  of  July 
26,  1913,  and  that^  therefore,  without  such  approval,  evidenced 
by  the  Commission's  certificate  of  public  convenience,  it  may 
nevertheless  lawfully  proceed  to  use  and  occupy , the  streets,  lanes, 
and  alleys  of  said  borough  under  the  tenns  of  said  original  ordi- 
nance, or  of  said  later  resolution,  or  both.  With  this  we  cannot 
agree. 

We  are  of  opinion  that  the  action  of  the  respondent  in  this 
respect  is  a  violation  of  the  proviaiona  of  the  PuWic  Service  Com- 
pany law  which  we  are  expressly  required  to  enforce  in  accord- 
ance with  the  true  intent  and  meaning  thereof. 

Bespondent  also  alleges  that  the  Commission  gave  its  approval 
to  that  which  respondent  now  proposes  to  do  by  approving  the 
construction  of  crossings  in  another  case  (Facility  Crossing 
Docket  Ko.  102,  1915,  etc.),  referred  to  in  the  answer.  This 
finds  no  support  in  the  records  of  the  Commission,  is  not  the  fact, 
and  hence  is  without  merit. 

An  order  will,  therefore,  be  entered  directing  respondent  to 
desist  and  refrain  from  further  proceeding  with  the  erection  or 
construction  of  poles,  wires,  or  other  facilities  whatsoever  upon, 
or  from  otherwise  using  or  occupying  the  streets,  lanes,  or  alleys 
of  the  borough  of  Exeter,  for  the  purpose  of  rendering  com- 
mercial or  residential  service  to  the  p^blic  therein,  and  to  desist 
and  refrain  from  rendering  any  sueh  service  to  the  said  public 
therein  by  means  thereof,  so  long  as  the  said  respondent  has  not 
obtained  the  certificate  of  public  convenience  of  this  Commission 
evidencing  approval  of  proper  municipal  franchises  so  to  do. 
P.U.R.1916D. 
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COMMONWEALTH  OP  VIRGINIA,  at  the  Helation  of  F.  8. 
ROYSTER  GUANO  COMPANY, 

V. 

WASHINGTON  &  OLD  DOMINION  RAILWAY. 
[Case  No.  498.] 

Commiasion'^Jurisdletian'^Rehuilding  of  industrial  spur  traOc 
used  in  inter sUite  commerce, 

1.  That  the  shipments  to  an  owner  abutting  on  an  industrial  spur 
track  are  interstate  commerce  does  not  deprive  the  Virginia  Commis- 
sion of  jurisdiction  of  his  complaint  to  require  the  railroad  to  rebuild 
the  spur,  where  it  is  used  by  the  railroad  both  for  interstate  and  intra- 
state commerce,  and  the  rebuilding  will  be  in  aid  of  interstate  com* 
merce  and  enable  the  railroad  to  do  both  classes  of  business  mors 
efficiently. 

Service  — Railroad  — Mehuilding  of  industrial  spur  trocXE  —  Publie 
and  private  ttae^^  Discrimination. 

2.  A  railroad,  having  maintained  an  industrial  spur  track  for  the 
benefit  of  contiguous  warehouses  and  the  general  public,  cannot  refuse 
to  rebuild  a  burnt  part  of  the  track  to  accommodate  an  abutting  owner, 
on  the  ground  that  the  extension  would  be  for  his  private  benefit,  since 
he  is  a  part  of  the  general  public*  and  is  alao  entitled  to  the  same 
facilities  as  the  other  private  users. 

Discrimination ^ Service^ Railroad—' Rehuilding  of  industrial  spur 
track— 'Less  reve^iue  from  interstate  than  from  intrastate  ship" 
ments, 

3.  A  railroad  cannot  refuse  to  rebuild  the  burnt  part  of  an  indus- 
trial  spur  track  merely  because  the  revenue  from  the  complainant's 
interstate  shipments  to  the  spur  will  be  less  than  if  the  shipments  were 
intrastate. 

Service  —  Railroad  —  Rebuilding  of  industrial  spur  track  —  Operating 
expense, 

4.  There  is  no  increased  operating  expense  that  will  preclude  a 
railroad  from  rebuilding  the  burnt  part  of  its  industrial  spur  track  to 
accommodate  an  abutting  owner,  where  such  extension  will  faeilitate 
the  handling  of  cars  on  the  remaining,  overerowded  part  of  the  spur. 

[May  25,  1916.1 

Co^rPLAiNT  by  the  Commonwealth  of  Vir^nia  at  the  relation 
of  the  F.  S.  Royster  Guano  Company  to  require  the  Washing- 
ton &  Old  Dominion  Railway  to  rebuild  the  burnt  part  of  an 
industrial  spur  track  in  Leesburg;  demurrer  to  complaint  over- 
ruled and  rebuilding  of  track  ordered. 

Prentis,  Chairman :   As  we  understand  the  facts  in  this  case 
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the  Washington  &  Old  Dominion  Railway,  as  the  lessee  of  the 
Southern  Railway  Company,  controls  and  operates  an  industrial 
spur  track  at  Leesburg,  which  was  originally  constructed  by  the 
lessor  upon  its  right  of  way  which  was  purchased  for  that  pur- 
pose, for  a  distance  of  465  feet,  extending  from  the  north  side 
of  South  street  and  running  thence  to  the  south  side  of  Loudoun 
(or  Market)  street,  Leesburg. 

Shortly  after  the  Washington  &  Old  Dominion  Railway  took 
possession  of  the  property  under  its  lease,  the  extreme  end  of  this 
industrial  siding,  say  150  feet  thereof,  built  on  a  wooden  trestle, 
was  destroyed  by  fire  and  has  never  been  rebuilt  Upon  this  sid- 
ing there  are  now  located  at  least  six  fertilizer  waretouses,  into 
which  fertilizer  which  is  shipped  to  Leesburg  is  unloaded  and 
thence  distributed  to  the  local  consumers.  The  track  is  also  used 
by  the  defendant  company  as  a  public  team  or  delivery  track  for 
persons  desiring  to  receive  their  carload  freight  therefrom. 

The  petitioner,  the  P.  S.  Royster  Guano  Company,  a  large 
manufacturer  of  guano,  and  proprietor  of  numerous  factories,  one 
of  which  is  located  in  Baltimore,  Maryland,  desiring  to  extend 
its  business,  has  purchased  a  piece  of  land  located  alongside  of 
the  right  of  way  of  the  industrial  spur  track  referred  to,  at  its 
extreme  end,  where  the  track  has,  as  above  stated,  been  destroyed. 

It  has  filed  its  petition,  and  asks  that  this  Commission  require 
the  railroad  company  to  rebuild  the  destroyed  portion  of  the 
track  so  that  it  may  transact  its  fertilizer  business  at  Leesburg 
in  the  same  way  that  other  fertilizer  dealers  are  transacting  busi- 
ness there  upon  the  uninjured  portion  of  that  industrial  spur 
track,  and  has  offered  to  pay  the  entire  expense  of  reconstruct- 
ing it. 

Both  in  the  petition  and  in  the  argument  the  petitioner  has  pre- 
sented the  question  here  involved  as  if  the  track,  when  recon- 
structed, would  be  its  own  private  switching  facility.  This,  we 
think,  is  a  misconception,  as  will  hereafter  appear. 

The  company  has  refused  to  rebuild  the  track,  taking  the  posi- 
tion that  inasmuch  as  the  shipments  from  Baltimore  are  inter- 
state commerce  this  Commission  has  no  jurisdiction  over  the 
complaint ;  that  the  extension  would  be  for  the  private  benefit  of 
the  petitioner  in  response  to  no  public  demand ;  that  its  freight 

revenue  derived  from  such  shipments  would  be  less  than  if  the 
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fertilizer  were  transported  over  its  own  line  from  the  Alexandria, 
Virginia,  factories  to  Leesburg,  and  that  the  switch  would  be 
expensive  to  operate. 

We  think  that  none  of  the  defense^  of  the  company  should  be 
sustained* 

It  is  perfectly  apparent^  and  not  denied,  that  the  Southern 
Railway  Company  purchased,  and  the  lessee,  the  defendant,  holds 
the  land,  not  for  the  purpose,  of  constructing  and  operating  a  pri- 
vate switching  facility,  but  for  the  purpose  of  constructing  its 
own  industrial  spur  track  primarily  for  the  use  of  the  shippers 
owning  warehouses  contiguous  tiiereto,  and  also  for  the  use  of  the 
general  public.  Hence  the  burned  trestle  cannot  be  deemed  to  be 
a  private  facility.  When  it  was  originally  constructed  it  was  all 
operated  in  the  company's  interest  and  in  order  to  enable  it  to 
serve  the  public  generally,  and,  if  reconstructed,  it  will  continue 
to  have  this  public  character. 

[1]  First,  as  to  the  defense  that  this  Commission  has  no  juris- 
diction because  the  shipments  referred  to  constitute  interstate 
commerce.  We  would  say  that  the  spur-track  facility  is  used 
indiscriminately  by  the  company,  both  for  interstate  and  intra- 
state commerce,  and  the  restoration  of  the  track,  instead  of  con- 
stituting a  burden  upon  interstate  commerce,  would  be  in  aid  of 
interstate  commerce,  and  enable  the  company  to  do  both  classes 
of  business  more  efficiently.  If  this  defense  be  valid  then  this 
Commission  is  without  jurisdiction  to  deal  with  any  railway 
facility  located  in  this  state,  because  practically  all  railway  facili- 
ties are  used  both  for  interstate  and  intrastate  commerce,  just  as 
this  industrial  spur  track  is  to  be  used. 

[2]  Second,  as  to  the  claim  that  the  extension  is  for  the  peti- 
tioner's private  benefit,  and  not  for  the  public.  We  would  say 
that  the  petitioner  constitutes  a  part  of  the  public,  and  is  entitled 
to  facilities  equal  to  those  of  his  competitors  in  business,  and  that 
the  defendant  company  has  no  right  to. discriminate  against  its 
business  by  refusing  to  maintain  the  facility  which  existed  at  the 
time  it  became  the  lessee  of  the  property  so  long  as  it  is  needed 
to  enable  it,  the  defendant,  properly  to  disdiarge  its  public  duties. 
The  land  was  acquired  for  the  very  purpose  of  maintaining  this 
industrial  spur  track,  and  the  evidence  plainly  indieates  that  it 

was  necessary  at  the  time  its  predecessor  in  title  constructed  it, 
P.U.R.1916D. 
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and  that  it  is  npue  the  less  neceaeary  at  Leesbu]^  at  this  time.  In 
refusing  to  rebuild  and  maintain,  this  track  in  its  entirety,  the 
company  is  plainly  failing  to  discharge  the  dutiea  which  it  under- 
took to  perform  at  the  time  it  leased  the  property  from  the  South- 
em  Railway  Company. 

[3]  Third.  Equally  vain  ia  the  defense  that  the  revenues 
derived  by  the  company  are  less  on  shipments  of  fertilizers  from 
Baltimore,  Maryland,  than  they  are  on  shipments  of  fertilizer 
from  Alexandria,  Virginia.  The  rights  of  the  shippers  and  the 
duties  of  the  public  can  never  be  determined  by  any  enich  con- 
sideration. To  admit  the  proposition  is  to  admit  that  the  com- 
pany has  the  right  to  discriminate  against  interstate  commerce. 

Meyer,  Commissioni^r,  in  Be  Lumber  Rates,  28  Inters.  Com. 
Rep.  page  474,  in  dealing  with  a  question  involving  a  sixnilar 
principle,  uses  this  language:  ^'The  broad  fundamental  question 
involved  in  this  case  is  whether  the  Santa  Fe  should  be  penpitted 
to  retain  for  itself  the  lumber  market  at  points  on  its  line  for  the 
benefit  of  producing  points  on  its  line  to  the  exclusion  of  all 
others,  except  under  a  penalty  of  3^  cents  per  100  pounds.  We 
think  this  is  an  exercise  of  a  carrier's  .rate-making  power  far  too 
arbitrary  and  too  selfish  to  be  permitted  under  the  act.  As  a 
matter  of  sound  policy  under  the  law  a  carrier  is  not  justified  in 
attempting  to  restrict  its  traffic  to  movement  between  points  on 
its  own  line.*' 

In  Indianapolis  Freight  Bureau  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  26  Inters.  Com.  Rep.  page  58,  Harlan,  Commissioner, 
says :  *^But  we  recall  no  case  in  which  the  Commission  has  recog- 
nized the  right  of  a  carrier  tx)  &x  its  rates  to  or  from  a  given 
point  on  a  higher  level  than  ihey  otherwise  should  be,  in  order  to 
pi*event  one  community  from  competing  with  another,  or  to  keep 
the  products  of  one  community  out  of  a  territory' ;  the  wants  of 
which  may  be  fully  supplied  by  another  community.  In  our 
judgment  the  right  to  adjust  rates  on  any  such  theory  should  not 
rest  either  in  the  carriers  or  in  this  Commission.  The  rails  of  a 
common  carrier  form  a  public  highway  over  which  the  commerce 
of  any  community  should  be  able  freely  to  move  on  rates  that 
are  reasonable,  all  things  considered,  regardless  of  the  conse- 
quences of  its  competition  upon  any  other  community.''       '        ' 

liF  tKe  rate  on  fertilizer  from  Baltimore  to  Leesburg,  $2  per 
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net  ton,  as  against  $1.10  per  net  ton  from  Alexandria,  is  inade- 
quate, then  proper  effort  should  be  made  to  have  the  rate 
increased.  The  defendant  cannot  lawfully  refuse  to  perform  the 
public  service  for  which  it  was  organized. 

[4]  Fourth.  We  think  the  claim  that  to  increase  the  length 
of  the  switch  160  feet,  so  far  from  making  it  more  expensive  to 
operate,  would  substantially  decrease  the  expense  of  operation. 
The  evidence  shows  that  the  switch  is  greatly  crowded,  and  the 
company  itself  claims  that  it  is  now  necessary  to  move  every  car 
several  times,  and  it  must  be  apparent,  imder  the  conditions  which 
here  appear,  that  the  longer  the  switch  is  the  more  room  there  is 
for  pushing  cars  out  of  the  way  of  those  which  it  is  desired  to 
place  at  warehouses  which  are  nearer  to  the  main  line.  The  evi- 
dence plainly  shows  that  when  the  switch  was  longer  the  conges- 
tion was  less. 

Upon  the  whole  case  we  are  of  opinion  that  it  is  the  duty  of 
the  company  to  restore  that  portion  of  its  industrial  spur  track  to 
the  condition  in  which  it  was  before  the  track  was  destroyed,  so  as 
to  relieve  the  congestion  now  existing,  as  well  as  for  the  purpose 
of  affording  the  petitioner  and  the  general  public  proper  unload- 
ing facilities  at  Leesbuig. 

Commissioners  Bhea  and  Wingfield  concur. 


WASHINGTON  PUBIilO  SERVICE!  COMMISSION. 

PUBLIC  SERVICE  COMMISSION  EX  EEL.  TOWN  OF 
BREWSTER 

V. 

Mcpherson  BROS,  company,  a  Corporation. 

[No.  l»73.] 

Valuation  ^Bletnents^Boad  approaches  to  ferry. 

l.'The  cost  of  necessary  road  approaches  to  a  ferry  should  be  in- 
eluded  as  a  part  of  the  value  of  the  utility  for  rate-making  purposes. 
Puhlic  utilitiea -^  Ferries -^  Regulation  of. 

2.  Ferries  operated  to  carry  the  public  across  streams  are  publte 
utilities  subject  to  regulation  as  to  safety,  serriee,  and  rates;  and  will 
P.U.R.1916D. 
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be  required  by  the  WashingtoB  CommiBaloii  to  eoBform  to  applicable 
rules  pertaining  to  public  utilities. 
Betum  -i-  Ferries  —  Consideration  of  hazards  of  the  business  in  fixing 
—  Improvements. 

3.  It  ia  the  policy  of  the  Washington  CommlBBion  in  fixing  the  re- 
turn for  ferries  to  make  due  allowance  in  earaingB  to  proride  against 
th^  hazards  of  the  business,  and  to  encourage  the  replacement  of  the 
old  style  cable  ferry  with  the  modern  engine-propelled  boats  having  a 
greats  degree  of  safety. 

IH&oriminati&n'^ Rates'^ Ferries ^^Wree  carriage  of  f^ot  passengers 
erasstng  with  cth^r  trafjfU:. 

4.  The  custom  of  a  fferry  company  to  transport  foot  passengers  free 
when  crossing  with  other  trafiSc  is  unlawful. 

[May  19,  1916.] 

CoMPLAUffT  alleging  that  rates  charged  by  defendant  ferry  are 
excessive  and  unreasonable.  The  Commission  assumed  for  the 
purposes  of  the  case  the  value  of  the  property  to  be  $3,600,  and 
found  thet  average  receipts  to  be  $2,300;  that  the  operating 
expenses  were  $1,680  ]  and  that  the  company  is  not  making  an 
unreasonable  return  upon  its  investment  after  making  an  allow- 
ance for  depreciation  and  an  allowance  to  provide  against  extra- 
ordinary hazards.  The  Commission  ordered  the  filing  of  a  new 
tariff  of  finer  classification;  the  discontinuance  of  free  service 
except  as  permitted  by  statute ;  and  that  the  records  of  the  com- 
pany be  kept  in  accordance  with  the  classification  and  form  pre- 
scribed by  the  Commission. 

LfCwiSy  Commissioner :  This  cause  came  on  for  hearing  before 
the  Public  Service  Commission  of  Washington,  at  Brewster, 
Washington,  on  April  22,  1916.  The  Commission  was  repre- 
sented by  Commissioner  A.  A.  Lewis;  the  complainant  was 
represented  by  its  attorney,  A.  J.  Conner,  town  attorney,  and  W. 
L.  Gillispie,  mayor  of  Brewster;  the  defendant  was  represented 
by  Peter  McPherson,  its  attorney. 

The  complaint  in  this  case  alleges  in  substance  that  the  defend- 
ant McPherson  Bros.  Company  owns,  maintains,  and  operates  a 
ferry  crossing  the  Columbia  river  between  Okanogan  and  Doug- 
las counties,  in  the  state  of  Washington,  at  a  point  about  ^  mile 
from  the  town  of  Brewster;  that  the  rates  now  charged  by  the 
defendant  company  for  the  transportation  of  persons  and  prop- 
erty are  excessive  and  unreasonable  for  the  service  rendered; 
that  said  ferry  is  the  natural  and  only  point  of  crossing  the 

P.U.R.1916D.  46 


722  WASHINGTON  PUBUG  SERVIOE  GOMMISSION. 

Columbia  river  by  which  the  people  of  the  town  of  Bridgeport 
reach  the  Great  Northern  Railway  at  Brewster,  their  nearest 
point  of  railroad  transportation;  that  there  are  several  thousand 
acres  of  wheat  and  fruit  land  which  lie  in  the  vicinity  of  said 
ferry  on  the  Douglas  county  side  of  the  Columbia  river,  the  resi- 
dents of  which  are  nearer  to  railroad  transportation  via  said  ferry 
than  by  any  other  route;  that  the  operation  of  said  ferry  is  a 
commercial  necessity  to  the  town  of  Bridgeport,  to  Bridgeport 
Bar,  and  to  the  town  of  Brewster,  and  the  public  using  lie  high- 
ways of  the  state  of  Washington. 

The  complainant  also  alleges  that  the  property  of  the  utility 
consists  of  two  towers  on  either  side  of  the  river  connected  by 
a  wire  cable,  and  a  barge  boat  propelled  by  the  river  current,  and 
that  the  value  of  said  ferry  property  is  not  to  exceed  the  sum  of 
$1,500 ;  that  the  receipts  from  said  ferry  are  approximately  the 
sum  of  $4,000  per  annum,  and  the  annual  expenses  of  operating 
and  maintaining  the  property  is  not  to  exceed  the  sum  of  $800 
per  annum. 

The  defendant  company  in  its  answer  alleges  that  the  property 
is  of  much  greater  value;  that  the  gross  receipts  do  not  average 
over  $1,800  per  annum,  and  that  the  cost  of  operating  and  main- 
taining said  ferry  property  and  equipment  will  average  at  least 
$1,500  per  annum;  also  that  much  more  property  is  used  than 
is  specified  by  complainant. 

Prior  to  the  hearing  the  Commission  authorized  Engineer  H. 
W.  Boetzkes  to  make  an  appraisal  of  the  property  of  the  ferry 
company,  for  use  in  this  case.  The  testimony  of  Engineer 
Boetzkes,  in  substance,  is  as  follows: 

Cable,  1,680  lineal  feet,  at  $1 $1,680.00 

BraeeB,  400  lineal  feet,  at  50^ ,       200.00 

Towers,  12,000  feet,  B.  M.  at  $30 360.00 

Scow,  9,000  feet,  B.  M.  at  $40  360.00 

Deadinen,  holding  cable,  etc 200.00 

Road  approaches,  below  meander  line 300.00 

Total $3,100.00 

[1]  The  above  appraisal'  covers  all  parts  of  the  ferry  and  the 

apparatus  to  operate  the  same,  but  does  not  include  any  road 

approaches  above  the  meander  line.    The  ferry  company  oflFered 

testimony  to  show  that  it  had  pupohaeed  land  and  constructed 

roads  leading  to  the  ferry  from  both  sides  of  the  river  above  the 
P.U.R.1916D. 
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meaiider  line,  necessary  for  the  convenience  of  the  public,  at  an 
eBtiinated  cost  of  $1,000,  which  should  be  ii^cluded  as  a  part  of 
the  value  of  the  utility.  The  Commission  is  convinced  that  part 
of  said  property  and  expenditure  was  necessary,  and  should  be 
included. 

The  Commission  will  assume,  for  the  purpose  of  this  hearing, 
that  the  fair  value  of  the  property  used  and  i^sef ul  in  furnishing 
service  to  the  public  is  not  less  than  $3,600. 

The  testimony  of  Mr.  Peter  McPherson  as  to  the  revenues  and 
expenses. of  his  company  (trans,  p.  48)  indicates  that  the  receipts 
of  the  company  from  September  1,  1915,  to  April  15,  1916,  were 
$1,146.5&. 

The  book  of  the  company  submitted  to  the  Commission  shows 
receipts  for  substantially  the  same  period  to  be  $1,848.49,  which 
more  nearly  checks  with  the  1915  receipts  for  the  full  year  of 
1915.  Inasmuch  as  the  company  keeps  no  proper  set  of  books, 
merely  a  blotter  with  the  items  written  in  lead  pencil,  the  daily 
cash  receipts,  cash  on  accounts  and  cash  paid  out  being  inter- 
mingled, the  Commission,  and  quite  likely  also  the  company's 
officers,  cannot  andve  at  the.  exact  figures  which  represent  the 
financial  operation  of  the  company  for  any  period. 

The  detailed  expenses  for  approximately  eight  months,  from 
September  1,  1915,  to  Apxil  20, 1916,  as  sho\^Ti  by  the  company's 
book,  are  $1,401.78.  Of  this  sum  $514.80  is  for. the  four  months 
-of  1916,  an  averago  of  $128.70  per  month,  or  $1,544.80  for 
the  year. 

Considering  all  the  testimony  relating  to  receipts  and  expenses 
of  the  company,  the  Commission  concludes  that  $2,300  per  year 
would  be  a  fair  average  of  receipts,  and  that  a  reasonable  sum 
for  operating  expenses  would  be  $1,080  per  annum,  made  up  as 
follows: 

Ferryman's  wa«^^eB,  at  $00 .^ ... , $720.00 

Sfllarv  of  officers,  at  $25 300.00 

Taxes    . . : , GOOO 

Maintenance  an<J  other  expense  600.00 

ToUl , $1,680.00 

— ^leaving  a  net  balance  of  $620  to  care  for  interest  on  investnxent, 
depredation,  and  a  surplus  to  meet  the  hazards  incident  to  the 
.business. 

[2,3]  While  the  river  ferry  is  a, pioneer  in  public  utility 
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service  in  the  West,  this  is  the  first  caBe  of  its  kind  coming  before 
the  Commission.  From  an  examination  of  the  reports  of  other 
Commissions  it  would  appear  that  regulation  •  of  ferry  utilities 
has  had  little  attention.  In  the  early  pioneer  daya  of  the  West, 
before  the  advent  of  railroads  and  bridges,  the  only  means  of 
crossing  the  larger  streams  was  by  feny.  Thwse  ferries  were  of 
the  type  propelled  by  the  current  of  the  streamj  and  were  usually 
owned  and  operated  by  a  local  settler,  and  were  located  prin- 
cipally upon  territorial  roads  and  roads  leading  to  government 
Army  posts.  The  coming  of  the  railway  and  modem  bridges 
has  eliminated  the  ferry  in  some  instances,  hat  those  remaining 
are  a  necessary  public  utility  for  the  carrying  on  of  commerce, 
and  as  such  are  subject  to  regulation  as  to  safety,  seryice,  and 
rates,  and  will  be  required  to  conform  to  applicable  rules  per- 
taining to  public  utilities.  The  btisiness  at  best  is  hazardous, 
both  as  to  life  and  property,  and  the  Commission  is  convinced 
that  due  allowance  in  earnings  should  be  permitted  by  the  Com- 
mission to  properly  provide  against  the  hazards  of  the  business, 
and  to  encourage  the  replacement  of  the  old  style  cable  ferry 
with  modem  engine-propelled  boats  having  a  greater  d^ree  of 
safety. 

The  service  of  the  defendant  company  was  not  questioned  in 
the  complaint.  The  evidwice  tends  to  show,  however,  that  ^ft- 
cient  and  regular  service  is  being  rendered  by  this  company, 
operating  at  periods  of  the  year  during  ice  and  high  water  when 
other  ferries  do  not  run. 

[4]  The  company's  tariff  on  file  with  the  Commission  is  as 
follows : 

Auto,  or  two  animal  team,  one  way,  75  cents;  round  trip,  $1.00. 

Four  animal  team,  one  way,  $1.00;  round  trip,  $1.50. 

Six  animal  team,  one  way,  $1.25;  round  trip,  $2.00. 

One  animal  rig,  one  way,  50  cents;  round  trip,  75  cents. 

School  children,  one  way,  3  cents. 

Foot  passengers,  one  way,  25  cents. 

Sheep,  per  head,  1  cent. 

Cattle  or  horses,  loose,  8  cents  to  25  cents,  according  to  number. 

The  Commission  is  of  the  opinion  that  the  above  tariff  is  faulty, 
in  that  no  provision  is  made  for  charges  for  passengers  other  than 
foot  passengers  and  school  children,  and  it  appeiirs  to  be  the  cus- 
tom of  the  company  to  transport  foot  passengers  free  when  cross- 
ing with  other  traflSc.    This  practice  is  evidently  contrary  to  law, 

and  should  be  discontinued. 
:P.U.R.1916D. 
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It  is  an  important  function  of  the  Commission  to  see  that 
utility  companies  keep  their  accounts  in  accordance  with  classi- 
fication, in  order  that  the  exact  financial  operation  of  a  com- 
pany's business  can  be  arrived  at.  This  company,  like  many 
other  small  utilities,  has  a  very  crude  and  incomplete  record  of 
accounts,  and  the  Commission  will  require  that  a  more  up-to-date 
record  of  the  company's  business  be  installed. 

ConcliLsiorL 

After  a  full  consideration  of  all  the  testimony  relative  thereto 
the  Commission  is  of  the  opinion,  and  concludes,  that,  allowing 
for  depreciation  and  a  sufficient  allowance  to  provide  against 
extraordinary  hazards,  the  company  is  not  making  an  unreason- 
able return  upon  its  investment,  and  that  a  new  tariff  should  be 
filed,  superseding  the  present  tariff,  said  new  tariff  to  be  of  finer 
classification,  naming  rates  for  passengers,  other  than  the  driver 
of  a  conveyance,  also  eliminating  free  service,  and  such  reduction 
be  made  in  the  present  rates  as  will  approximate  or  equal  the 
increase  of  revenue  resulting  from  the  collection  of  fares  from 
passengers. 

The  Commission  is  of  the  further  opinion  that  the  financial 
records  of  the  company  should  be  kept  in,  a  more  up-to-date 
manner. 


WEST  vmiGWiA  prsiiic  SERVICE  comrssioN. 

RE  CHARLES  TOWN  WATER  COltfPANY. 
[Caae  No.  366.] 

Betum  —  Beaaonabletiess— Value  of  service, 

1.  Public  utilities  are  generally  entitled  to  earn  over  and  above 
their  necessary  operating  expenses  and  a  proper  amount  for  depre- 
ciation, a  return  on  the  fair  value  of  the  property  rightfully  used  for 
the  benefit  of  the  public,  provided  that  the  resulting  rates  are  not  above 
the  value  of  the  service. 

Fatwa(/on  — >  Mate  making  — >  Fact&rst  OHisiderea . 

2.  The  factors  of  original  cost  to  date,  cost  of  reproduction  new, 
cost  of  reproduction  leu  depreciation,  sale  value  of  the  plant  under 
norntial  conditioiMi,  marktet  value  of  stocks  and  bonds  of  the  corporation 
owning  the  plant,  earning  capacity  of  the  proper^*  ajid  the  return  made 
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by  the  companj  for  purpose  of  taxation,  should  all  be  oonaidered  on 
the  question  of  fair  value,  although  no  one  of  them  is.  oonclusive. 
Valuation  —  W€Uer  company  —  Spring. 

3.  In  a  rate  valuation,  an  estimate  of  the  value  of  a  water  com- 
pany's spring  partly  based  upon  the  assumption  that  chemical  treat- 
ment is  unnecessary  because  of  the  purity  of  the  su^ly  cannot  be 
accepted  where  the  total  supply  is  not  derived  from  this  source. 

Valuation  —  IVaterworha  —  Property  not  used  in  the  service, 

4.  Property  not  wholly  used  for  the  public  service  cannot  be  esti- 
mated at  its  full  value  for  rate  making. 

Valiiation  —  WaterworJcs  —  Spring, 

5.  A  spring  used  as  one  of  the  main  soureta  ol  a  (sly's  water  sup- 
ply is  of  greater  value  for  rate  making  than  $160. 

Valttatifm^'Worlcing  capital. 

6.  An  allowance  should  be  made  for  working  capital  in  the  valu- 
ation of  a  water  company's  property  for  rate  making. 

Return  —  Water  (company  —  Percentage. 

7.  Six  per  cent  is  not  too  large  a  return  for  a  water  company 
even  if  excessive  profits  have  been  invested  in  the  plant. 

Depreciation  ^  Waterworks  ^  Annual  allotvance. 

8.  An  annual  allowance  of  2  per  cent  was  held  sufficient  to  take 
care  of  the  depreciation  of  a  water  plant  and  provide  for  up-keep. 

Return  ^Operating  expenses '^  Recieonahlenes; 

9.  A  public  service  company  should  be  allowed  only  such  operat- 
ing expenses  as  are  reasonably  necessary  for  the  efficient  performance 
of  its  duty. 

Discrimination-^ Water  service  —  Meter  system.. 

10.  Metering  water  is  the  only  proper  metiiod  of  preventing  dis- 
crimination as  between  the  careful  and  careless  consumer. 

Payments  —  Discount  —  Penalties. 

11.  In  fixing  water  rates,  the  West  Virginia  Commission  provided 
that  there  should  be  a  discount  of  5  per  cent  if  bills  were  paid  within 
ten  days,  but  that  in  no  event  should  any  penalty  be  added  for  non- 
payment within  a  specified  time  further  than  interest  at  the  legal 
rate  of  6  per  cent. 

Discrimination  —  Fire  hydrants  —  Readiness  to  serve, 

12.  A  water  company  was  permitted  to  increase  its  rates  for  fire 
hydrants  from  $23  to  $30  per  annum  on  the  ground  that  a  large  part 
of  the  readiness  to  serve  cost  of  such  a  company  is  due  to  the  necessity 
for  larger  mains  for  fire  protection,  and  that  therefore  a  lower  rate 
would  be  discriminatory. 

[February  18,  1916.] 

Application  of  Charles  Town  Water  Company  for  antbority 
to  change  water  rates;  granted. 

Appearances:     Forest  W.  Brown  for  petitioner;  C,  If.  Camp- 
bell for  remonstrants. 
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Northcott,  Ohairman:  On  January  30,  1915,  the  Charles 
Town  Water  Company,  a  corporation,  filed  with  the  Commission 
its  formal  application,  duly  verified,  stating  that  it  was  a  corpora- 
tion organized  and  doing  business  under  th^  laws  of  the  state  of 
West  Virginia,  with  its  principal  place  of  business  in  Charles 
Town,  Jefferson  county,  West  Virginia;  that  it  was  a  public 
service  corporation  engaged  in  the  management  and  operation  of 
a  water  company,  supplying  water  to  titie  inhabitants  of  Charles 
Town  and  vicinity,  and  that  it  had  in  effect  at  that  time  the  fol- 
lowing  rates: 

Domestic :  Pen  Annum. 

Houee  (6  rooms  or  leas,  no  bath)   $5.00 

House  (more  tlian  5  rooms  i    7.00 

ToUet 3.00 

Bath 8.00 

Sprinkling 8.00 

Commercial : 

Store    5.00 

Office  (1  tap)   5.00 

Manufacturers,  laundries,  etc Arbitrary 

Building  Rates: 

Perch  stone    5^ 

Perch  concrete 84^ 

100  sq.  yds.  plaster 50^ 

1,000  brick  8^ 

The  application  further  sets  out  that  the  rates  then  in  force 
were  too  low  for  the  proper  operation  and  maintenance  of  the 
plant,  and  requested  authority  to  raise  its  rates,  and  also  requested 
the  approval  by  the  Comniission  of  a  rule  requiring  each  consumer 
to  pay  for  the  connection,  according  to  the  following  schedule: 

For  i  inch  connection  $3.26 

For  I  inch  connection 4.00 

For  1  inch  connection  4.75 

For  connection  larger  than  1  inch,  cost  plus  10%. 

The  rates  requested  in  the  application  are  as  follows: 

Flat  Rates  Domestic: 

First  house  faucet $8.00  per  annum 

Bathtub 4.00  " 

Water-closet 3.00  "        " 

Wash  basin 3.00  « 

Urinal    3.00  '* 

Urinal  (constant  running )    5.00  "        " 

Washtubs    400  " 

Steam  heating  boiler  2.00  "        " 

Flat  Rates  Public: 

Fomtains  T^rth  inch  jet 5.00    «        •« 

Fire  hydrants  each , 36.00    **        " 
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Flat  RatCB  Semi'Commereial: 

Barber's  wash  basin  $5.00  per  annum 

Stores  and  offices  same  aa  domestic  rates 

Drug  store  hydrant  7.00    "        ** 

Soda  water  fountain 20.00    "        " 

Flat  Rates  Building  ConMtruction,  etc. : 

Minimum  charge  for  each  operation 1.00    **        " 

Other  rates  same  as  now  in  force. 

Sprinkling  Streets  or  Lawn: 

26  ft.  front    $3.00  " 

45  ft.  front    4.00  " 

66  ft.  front    5.00  « 

All  over  55  ft 7.00  **        " 

Commercial  and  Manufacturing : 

All  charges  based  on  meters  at  following  rates: 

Minimum  charge  $12.00  per  annum 

Quantity  allowed  on  minimum  charge  20,000  gallons. 

For  the  next    10,000  gallons  per  annum 30^  per  1,000  gallons 

For  the  next    30,000  gallons  per  annum 25^^  per  1,000  gallons 

For  the  next    30,000  gallons  per  annum 20^  per  1,000  gallons 

For  the  next  100,000  gallons  per  annum lO^f  per  1,000  gallons 

For  consumption  in  excess  of  300,000  gallons  per  annum  a  rat^  should 

be  made  by  special  contract. 
Schools  and  public  buildings  shall  come  under  meter  service,  and  domestic 

consumption  when  meters  are  used  shall  be  figured  at  the  same  rate  as 

above. 

After  the  filing  of  the  petition  the  Charles  Town  Water  Com- 
pany was  placed  in  the  hands  of  Forest  A.  Brown,  receiver,  and 
this  proceeding  was  continued  by  him  as  such  receiver  by  virtue 
of  an  order  of  the  circuit  court  of  Jefferson  county,  West  Vii^ 
ginia. 

To  this  application  objection  was  made  by  the  corporation  of 
Charles  Town,  the  town  of  Ranson,  Geo.  B.  Goetz,  H.  C.  Page, 
C.  L.  Skinner,  Chas.  H.  Smith,  and  H.  N.  Bradley,  and  a  re- 
monstrance filed  by  them  alleging,  among  other  things,  that  the 
application  was  insufficient  in  that  the  value  of  the  plant  of  the 
Charles  Town  Water  Company  was  not  sufficiently  alleged;  that 
the  amount  of  gross  revenue  that  would  be  increased  under  the 
increased  rates  asked  for  was  not  sufficiently  set  out;  that  the 
\alue  of  the  plant  of  the  Charles  Town  Water  Company  was  far 
less  than  the  total  of  its  bonded  and  floating  indebtedness;  that 
the  applicant  had  not  spent  the  sum  allied  in  betterments  and 
improvements,  as  set  out  in  said  application,  and  calling  for 
strict  proof  thereof;  that  the  gross  revenue  of  said  company 
was  greater  than  that  set  out  in  said  application,  and  that,  if 
the  company  were  properly  managed,  its  operating  expenses 
would  be  materially  reduced  and  its  total  and  net  revenue  mate- 
rially increased. 
l'.U.R.1916D. 


KE  CHAIULSS  TOWN  WATER  CO.  729 

The  applicant  was  allowed  to  amend  its  petitioiD,  and  a  hear- 
ing was  had  at  the  office  of  the  Commission,  in  Charleston,  on 
September  the  14th,  1915,  and  evidence  taken,  and  afterwards,  on 
Jannarj  6,  1916,  depositions  that  had  been  taken  in  Charles 
Town  were  filed  with  the  Commission.  Briefs  were  filed  by 
attorneys  for  the  applicant  attd  for  the  remcHistrants,  and  on  the 
19th  day  of  January',  1916,  oral  argument  was  heard  at  the 
ot&ce  of  the  Commission  in  support  of  said  briefs,  and  afterwards, 
on  the  3d  day  of  February,  1916,  a  complete  list  of  the  consumers 
of  the  said  company  was,  at  the  request  of  the  Commission,  filed 
in  the  case. 

[1]  It  is  now  well  settled  that  utilities  of  this  character  are 
generally  entitled  to  earn  over  and  above  their  necessary  operat- 
ing expenses  and  a  proper  amount  for  depreciation,  a  return  on 
the  fair  value  of  the  property  rightly  used  in  the  service  of  the 
public.  But  in  no  event  should  the  rate  be  fixed  above  the  value 
to  the  public  of  the  service  rendered.  Smyth  v.  Ames,  169  U.  S. 
p.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Eep.  418;  Minnesota  Kate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  p.  363,  67  L.  ed.  1511, 
48  L.R.A.(X.S.)  1151,  33  Sup.  Ct  Rep.  729,  Ann.  Cas.  191 6A, 
18 ;  San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S. 
p.  756,  43  L.  ed.  1160,  19  Sup.  Ct.  Rep.  804;  San  Diego  Land 
&  Town  Co.  V.  Jasper,  189  U.  S.  439,  47  L.  ed*  892,  23  Sup.  Ct. 
Rep.  571 ;  Stanislaus  County  v.  San  Joaquin  &  K.  River  Canal 
&  Irrig.  Co.  192  U.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct  Rep.  241. 

This  Commission  held  in  Re  Gassaway  Development  Co. 
P.U.R.  1915D,  561,  P.  S.  C.  of  W.  Va-,  page  9,  that  .such 
return  should  be  allowed  "upon  the  capital  honestly  and  prudently 
invested,''  but  in  that  case  there  wajs  no  evidence  of  any  differ- 
ence between  the  amount  honestly  and  prudently  invested  and 
the  fair  value  of  the  property. 

[2]  In  considering  the  amount  of  revenue  that  the  company 
should  be  properly  allowed  to  earn,  the  first  question  that  con- 
fronts the  Commission  is,  What  is  the  fair  value  of  the  property 
used  in  the  service  of  the  public  ?  There  are  several  evidences 
of  value  of  property  of  this  character.  Among  them  are  original 
cost  to  date,  cost  of  reproduction  new,  cost  of  reproduction  less 
d^reciation,  sale  value  of  the  plant  under  normal  conditions, 
market  value  of  stocks  and  bonds  of  the  corporation  owning  the 
plant,  earning  capacity  of  the  property,  and  return  made  by  the 
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company  for  purposes  of  taxation.  No  one  of  these  evidences  of 
value  is  conclusive,  but  each  should  have  its  proper  weight  with 
the  Commission  in  making  up  its  estimates  as  to  a  fair  value  of 
the  property  in  question.  It  can  be  readily  seen  that,  in  the  case 
of  a  plant  that  might  have  cost  a  million  dollars  yet  would  not 
earn  proper  operating  expenses,  the  value  of  the  plant,  because 
of  a  mistake  of  judgment  in  promoting  the  enterprise,  would  be 
nothing  like  its  original  cost  or  the  cost  necessary  to  reproduce 
it  new.  Again,  the  earning  capacity  of  the  plant  might  be  in- 
creased, owing  to  abnormal  or  temporary  conditions,  so  the  earn- 
ing capacity  alone  cannot  be  used  as  conclusive  evidence  of  value. 
If  the  property  has  been  sold  under  normal  conditions,  and  there 
is  no  evidence  of  fraud  or  any  unusual  circumstance  in  connec- 
tion with  the  sale,  sale  value  should  have  its  due  weight,  and 
again,  the  market  value  of  the  stocks  and  bonds  or  other  security 
of  the  company  would  be  evidence  entitled  to  be  considered  in 
fixing  its  fair  value.  After  a  conclusion  is  reached  as  to  the  fair 
value,  some  consideration  must  be  given  as  to  the  value  of  service 
rendered  to  the  public. 

[3]  There  were  a  number  of  witnesses  examined  in  this  case 
as  to  the  value  of  the  plant  reproduced  new,  less  depreciation. 
Dechant,  engineer,  witness  for  the  company,  places  the  repro- 
duction new,  less  depreciation,  value,  without  intangibles,  at 
$83,711.67,  but  it  is  the  opinion  of  the  Commission  that  in  this 
valuation  Dechant  allows  too  high  a  value  for  what  is  known  as 
the  "Oak  Spring,"  this  spring  being  one  of  the  sources  from 
which  the  company  derives  its  supply.  Dechant  places  the  value 
of  this  spring  at  $14,075,  and  his  estimate  is  partly  based  upon 
the  conclusion  reached  by  him  that  the  ownership  of  this  spring 
by  the  company  obviated  the  necessity  for  treating  chemically 
the  water  furnished  in  order  to  render  it  safe  for  drinking  pur- 
}  OSes,  his  argument  being  that  the  purity  of  the  spring  made 
chemical  treatment  unnecessary;  but  the  evidence  in  the  case 
shows  that  not  all  of  the  supply  of  the  company  is  derived  from 
this  spring;  in  fact,  the  supply  derived  from  the  spring  is  not 
nearly  adequate  to  the  demand,  and,  therefore,  the  water  does 
need  and  is  given  chemical  treatment. 

[4]  In  the  opinion  of  the  Commission,  Dechant  also  places 
the  value  of  the  "Lock  Mill"  property  too  high,  as  it  appears 
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from  the  evidence  that  all  of  the  building  is  not  iwed  for  the 
purposes  of  the  company,  and  is,  in  fact,  not  necessary,  and  it 
ift  not,  therefore,  property  used  in  the  service  performed  by  the 
company.  Again,  Dechant  does  not,  in  the  opinion  of  the  Com- 
mission, figure  enough  depreciation  on  the  property,  and  has 
clearly  placed  too  high  a  value  upon  the  water  power,  the  stand- 
pipes,  and  some  of  the  machinery  of  the  company, 

Howell,  engineer,  witness  for  protestants,  places  the  cost  oi 
reproduction  new  at  $56,447,  allows  an  overhead  expense  of  15 
per  cent  and  contractors^  profit  of  10  per  cent,  making  a  total 
of  $70,657,  from  which  he  deducts  depreciation,  leaving  the 
value  of  the  property  reproduced  new,  less  depreciation,  at 
$51,566- 

[5,  6]  In  the  opinion  of  the  Commission,  Howell  does  not 
allow  a  sufficient  value  for  the  spring,  which  he  plac*>c  at  $150,  it 
being  apparent  that  the  spring,  used  as  it  is  by  the  company  as 
one  of  its  main  sources  of  supply,  must  necessarily  have  a  much 
greater  value  than  that.  SutBcient  value  is  not  placed  by  Mr. 
Howell  on  the  water  rights  of  the  company,  nor  does  he  allow 
a  sufficient  value  for  the  mill  building  as  used.  He  also  places 
too  small  a  value  upon  the  standpipes  and  a  number  of  other 
pieces  of  property  of  the  company,  and  allows  no  working  capi- 
tal, which  is  clearly  a  proper  item  to  be  allowed  for  the  running 
of  the  business.  In  addition  to  this,  the  amount  estimated  by 
him  for  depreciation  is  apparently  too  high. 

Colonel  R.  P.  Ohew,  a  witness  for  the  company,  valued  the 
property  in  1906,  when  it  was  sold  by  him  and  his  associates  for 
$68,000,  and  the  assumption  of  some  debts  at  $62,754.70,  and 
places  the  preseiit  value  of  the  property  at  about  $85,000.  The 
Commission  is  of  the  opinion  that  Colonel  Chew  has  placed  too 
high  a  valuation  on  a  number  of  items,  and  has  not  placed  the 
depreciation  of  the  property  high  enough* 

The  property  sold,  as  above  stated,  in  1906  for  about  $65,000, 
and  there  is  in  the  record  no  eviden<!e  that  there  were  any  unusual 
circumstances  connected  with  this  sale.  Since  that  time,  it  ap- 
pears from  the  evidence  about  $20,000  has  been  spent  in  improv- 
ing and  adding  to  the  plant  There  have  been  sold  bonds  to  the 
amount  of  $67,500,  and  there  is  a  floating  debt  owed  by  the 
oompany  of  about  $13,000.    It  also  appearo  that  a  number  of 
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the  bonds  were  sold  in  the  immediate  vicinity  of  Charles  Town, 
and  they  must  have  been  considered  good  at  the  time  of  their 
purchase  by  the  people  who  bought  them.  Default  has  be«i 
made,  however,  in  the  payment  of  the  interest  .on  these  bonds. 

Giving  what  it  deems  to  be  the -proper  weight  to  all  of  the  facts 
above  enumerated,  the  Commission  is  of  the  opinion  that  a  fair 
value  of  the  property  used  by  the  Charles  Town  Water  Company 
in  the  service  in  which  it  is  engaged,  and  the  value  upon  which 
the  earnings  allowed  should  be  based,  is  $68,000. 

[7 J  It  is  conceded  by  attorney  for  petitioner  that  6  per  c«it 
is  "the  proper  rate  at  which  to  fix  a  fair  annual  return  on  money 
invested  in  an  enterprise."  (Petitioner's  reply  brief,  page  15.) 
It  is  therefore  not  necessary  to  enter  into  any  consideration  of 
or  to  make  any  decision  as  to  what  would  be  a  proper  rate  of 
compensation  for  this  company  over  and  above  operating  ex- 
penses, maintenance,  and  a  proper  allowance  for  depreciation, 
as,  in  the  opinion  of  the  Commission,  6  per  cent  is  at  least  not 
too  much  to  allow  for  this  purpose,  even  after  taking  into  con- 
sideration the  contention  of  respondents'  attorney  that  there  have 
been  excessive  profits  invested  in  the  plant,  which  profits  have 
been  contributed  by  the  people. 

[8]  On  the  question  of  depreciation,  the  Commission  is  of 
the  opinion  that,  for  this  particular  plant,  an  anuual  i-etum  of 
2  per  cent  upon  the  value  fixed  is  sufficient  to  take  care  of  depre- 
ciation of  the  plant,  and  to  provide  for  its  up-k^ep  in  its  present 
condition.  In  arriving  at  this  conclusicm  the  Conunission  has 
taken  into  consideration  the  fact  that  there  ia  some  property 
of  the  company,  such  as  real  estate,  which  is  not  subject  to  any 
depreciation.  Marinette  v.  City  Water  Co.  (1911)  8  Wis.  R.  C. 
K  334. 

Adding  this  2  per  cent  to  the  6  per  cent  allowed  as  rate  of 
return,  we  have  8  per  cent.  Eight  per  cent  of  the  value  as  fixed, 
$68,000,  is  $5,440,  which  the  Commission  finds  to  be  the  amount 
the  company  is  entitled  to  earn  over  and  above  its  proper  operat- 
ing expenses. 

As  to  the  question  of  expense  and  revenue  of  the  old  company, 
there  seems  to  be  no  doubt  from  the  evidence  in  the  case  and  the 
arguments  of  the  attorneys  that  the  company  has  been  mismaih 
laged.    It  is  admitted  that  the  revenue  should  have  been,  for  the 
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year  1915,  in  the  nei^kbodbiood  of  $7,000,  yet  the  actual  revenue 
collected  was  $5,292.20.  The  revenue  of  the  company  in  1908 
was  $6,532.44  and  was  greater  than  in  1915,  although  t^ere  was 
no  evidence  that  there  has  been  any  falling  off  in  the  business 
of  the  company  or  the  number  of  its  consumers.  There  is  no 
other  explanation  for  this  than  mismanagement. 

The  attorney  for  petitioner  in  his  brief  asks  for  an  annual 
revenue  sufficient  to  eover  the  following  items  of  6ixpense : 

Taxes $500 .00 

Superintendeiit 1,S00.00 

Clerk 500.00 

Two  pumpmen .-. 700.00 

Electric  power 600.00 

Oil,  waste,  up-keep  and  repairs  700.00 

Total $4,800.00 

Just  what  ataount  is  figured  for  iiprkeep  is  not  specified,  and 
this  item  should  properly  be  taken  care  of  and  included  in  the 
allowance  for  depreciation  of  2  per  cent. 

The  attorney  for  the  remonstrants  presents  the  following  items 
of  expenses  as  being,  in  his  opinion,  proper  ones: 

Superintendent $1,000.00 

Assistant  superintendent  ' 500.00 

Pumpman 480.00 

Assistant  pumpman • 400.00 

Electric  current 500.00 

Taxes  and  incidentals , 500.00 

Total $3,380.00 

[9]  It  is  tru€f,  as  is  ably  argued  in  brief  of  attorney  for  remon- 
strants, that  "the  company  should  be  allowed  only  such  operating 
expenses  as  are  reasonably  necessary  for  the  efficient  performance 
of  its  duty  to  the  public;"  and  the  Commission  is  of  the  opinion, 
from  the  evidence  in  the  case,  that  the  following  items  of  expense 
should  be  allowed: 

Superintendent i $1,200.00 

CI  erk 500 .00 

Taxes 500.00 

Two  pumpmen    '.. 700.00 

Electric  power 550.00 

Incidentals 110.00 

Totals $3,660.00 

To  this  sum'  should  be  added  the  $5,440,  being  8  pet  oe^t  on 
the  valuation  of  $68^000,  making  a  total  gross  revenue  which 
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should  be  properlj  allowed  to  be  earned  by  thd  company  of 
$9,000. 

A  schedule  of  rates  has  been  filed  by  Dechant,  which  he  testi* 
fies  would  produce  a  revenue  to  the  company  of  about  $10,000, 
based  upon  the  present  number  and  class  of  consumers.  (De- 
chant,  exhibit  Xo.  5.) 

[10]  As  in  former  opinions  rendered  by  it,  the  Conamission 
against  urges  the  necessity  of  installing  met«r«.  The  furnishing 
of  water  by  the  meter  system  is  the  only  fair  and  equitable  way, 
and  the  only  way  in  which  the  careful  consumer  is  not  compelled 
to  pay  for  the  water  wasted  by  his  careless  neighbor. 

[11]  The  fixing  of  rates  for  this  company  is  a  very  dij£cult 
proposition  from  the  record  as  made,  but  there  has  been  sub- 
mitted by  the  receiver  for  the  company  a  schedule  showing  the 
number  and  kinds  of  services  of  each  consumer  to  whom  water  is 
furnished,  and  from  this  schedule  the  Commission  has  figured 
nut  the  following  rates  as  being  proper  to  be  allowed  to  be 
charged,  the  same  to  go  into  eflFect  on  April  1,  1916;  which  said 
rates  shall  be  subject  to  a  discount  of  5  per  cent  if  paid  within 
ten  days  after  they  become  due  and  payable,  but  in  no  event  shall 
there  be  any  penalty  added  for  nonpayment  within  a  specified 
time,  other  than  the  6  per  cent  interest  allowed  by  law. 

[The  schedule,  with  the  exception  of  that  portion  referring  to 
meter  rates,  is  omitted.] 

Meter  Rates. 
Minimum  charge $7.00  per  axmam 

Quantity  allowed  on  minimum  15,000  gallons. 

For  tlie  next      5,000  gaUons  per  annum 40t  per  M.  gallonB 

For  tlie  next    10,000  gallons  per  annum  30<^  per  M.  gallons 

F'or  the  next    30,000  gallons  per  annum  25<  per  M.  gallons 

For  the  next    40,000  gallons  per  annum 20^  per  M.  gallons 

For  the  next  100,000  gallons  per  annum  10<f  per  M.  gallons 

For  consumption  in  excess  of  200,000  gallons  per  annum  a  special  contract 
shall  be  made,  subject  to  the  approval  of  the  Commission. 

With  regard  to  the  meter  rates  as  allowed  above,  they  are  of 
necessity  estimated,  as  there  is  no  way  from  this  record  to  tell 
how  the  income  of  the  company  under  the  meter  rates  would 
compare  with  the  income  under  the  fiat  rates.  The  above  meter 
rates,  however,  as  allowed,  are  deemed  fair  by  the  Commission 
until  a  trial  shall  have  shown  them  otherwise. 

[12]  It  will  be  noted  that  an  increase  in  fire  hydrants  has 
been  panted  from  the  present  rate  of  $23  to  $80  per  annuoau 
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This  is  a  question  that  has  been  given  a  great  deal  of  considera- 
tion by  the  Commission,  It  is  generally  admitted  that  a  very 
la.ge  part  of  the  cost  of  readiness  to  serve  in  waterworks  is  due 
to  the  necessity  for  larger  mains  for  fire  proteoti(«iy  the  smaller 
mains  which  would  be  ample  for  domestic  and  oommeroial  por* 
poses  not  being  sufficient  for  fire  purposes.  Some  authorities 
place  this  percentage  as  high  as  70  per  cent  or  80  per  cent  of 
the  original  cost  of  mains,  and,  while  the  Commission  realizes 
that  it  would  not  perhaps  be  feasible  to  place  upon  the  munici- 
pality the  entire  cost  made  necessary  for  proper  fire  protection, 
yet  the  municipality  should  bear  a  greater  proportion  of  this 
expense  than  it  usually  does.  It  is  clear  that,  to  make  the  con- 
sumer of  the  water  b^ar  more  than  his  part  of  the  expense  of 
being  ready  to  serve;  is  discrimination  against  him  and  in  favor 
of  the  absent  or  nonresident  landlord,  who  is  not  a  consumer  of 
the  water  in  his  personal  capacity,  but  who  gets  the  bepefit  of 
the  fire  protection  to  his  property  without  paying  in  any  way 
other  than  his  municipal  taxes  for  the  consumption  of  the  water. 

One  year  after  the  above  rates  have  been  in  eifect  the  Com- 
mission directs  that  the  petitioner  file  a  statement  showing  its 
actual  revenues  and  expenses  under  the  new  rates,  and  this  case 
will  be  held  on  the  docket  until  the  filing  of  such  report  for  such 
action  as  may  then  be  deemed  necessary  by  the  Commission. 

With  regard  to  the  rules  submitted  by  the  petitioner  for 
approval  (see  Dechant,  exhibit  No.  5),  the  Commission  is  of 
the  opinion  that  this  question  comes  properly  under  the  uniform 
rules  heretofore  adopted  for  the  government  of  water  utilities, 
and  it  is  not  considered  in  this  opinion. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
opinion. 

Dawson  and  Morgan,  Commissioners,  concur. 
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ANTON  LOEHB  et  al. 

V. 

STOCKBRIDGE  &  SHERWOOD  TELEPHONE  COMPANY 

et  al. 

Payment -^  Place  of '^  Telephone  hiUs  ^  Collectot, 

1.  The    Wisconsin    CommiBsion    refused    to    require    a    telephone 
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oompany  to  estabKsh  ftn  ofltee  in  a  omaU  town  having  few  bonneM 
places  and  no  bank  for  Bubscribere  to  pay  their  bills,  or  to  require  that 
a  collector  be  sent  out,  where  it  appeared  that  a  very  large  number 
of  patrons  paid  by  check,  and  that  there  was  an  office  for  tiiat  pur- 
pose about  3  miles  distant. 
SenHce  ^  Telephones  —  OaXUng  aUluorihers  whe  found  the  Une  hueif. 
2.  The  Wisconsin  Commission  refused  to  require  telephone  opera- 
tors to  call  subscribers  who  find  the  line  busy  when  their  call  is  first 
made,  upon  the  ground  that  such  practice  would  likely  interfere  with 
the  work  of  the  operators. 

[May  6,  1916.] 

Complaint  against  telephone  service  and  request  for  physical 
connection ;  order  dismissing  complaint. 

By  the  Commission:  The  complaint  in  this  matter,  filed  by 
Anton  Loehr  and  others,  residents  of  the  vicinity  of  Hilbert  and 
St  John,  was  filed  with  the  Commission  February  17,  1916. 
The  complainants  ask  that  a  physical  connection  be  required 
between  two  circuits  of  the  Stockbridge  &  Sherwood  Telephone 
Company  at  the  hamlet  of  St.  John,  Calumet  county;  that  an 
office  be  provided  at  St.  John,  where  subscribers  can  pay  their 
telephone  bills,  or  that  a  collector  be  sent  to  each  residence  to 
collect  the  bills ;  that  whenever  subscribers  put  in  a  call  they  be 
called  as  soon  as  convenient ;  and  that,  if  possible,  a  connection 
be  made  at  St.  John  with  the  Calumet  Telephone  C'jmpany's 
lines.  In  addition  to  the  four  points  covered  specifically  by 
the  complaint,  complainants  ask  that  the  Stockbridge  &  Sher- 
wood Telephone  Company  be  required  to  keep  its  lines  in  work- 
ing order,  and  that  service  generally  be  kept  up  to  a  proper 
standard. 

Hearing  in  the  above-entitled  matter  was  h^ld  March  10, 
1916,  at  Hilbert,  Wisconsin.  Anton  Loehr  appeared  on  behalf 
of  himself  and  other  complainants,  John  Gray  on  behalf  of  the 
Stockbridge  &  Sherwood  Telephone  Company,  and  William 
Hacker  and  G.  H.  Schmidt  on  behalf  of  the  Calumet  Telephone 
Company. 

Testimony  introduced  at  the  hearing  related  principally  to  the 
necessity  for  having  a  physical  coiwection  between  two  lines  of 
the  Stockbridge  &  Sherwood  Company  at  St  John,  and  to  the 
character  of  the  service  which  has  been  furnished  by  that  oom- 
pavy  in  the  vicinil^  of  St  John* 
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After  the  hearings  an  inspection  of  tiie  situation  was  made  by 
a  member  of  the  Commission's  staff,  and  the  conclusions  in  this 
ease  are  based  in  part  upon  his  report*  It  appears  that  sub- 
scribers in  the  vicinity  of  St.  John. receive  their  service  over  two 
lines  extending  from  Sherwood  a  short  distance  south  to  Harrison, 
which  enters  St.  John  from  the  west  and  is  connected  to  the 
Sherwood  switch  board,  while  the  other  comes  within  a  short  dis- 
tance of  St.  John  on  the  south  and  is  connected  to  the  switch 
board  at  Hilbert  Junction.  In  order  for  subscribers  on  the  cir- 
cuit entering  St  John  from  Sherwood,  and  which,  has  a  total  of 
19  subscribers  connected,  to  receive  connection  with  subscribers 
upon  the  circuit  connected  witk  the  Hilbert  Junction  switch 
board,  it  is  necessary  for  messages  to  be  handled  over  a  through 
line. extending  from  Sherwood  a  short  distance  sonth  tb  Harriaon, 
and  in  a  general  easterly  direction  to  Hilbert  JunotiooL  This 
through  line  is  also  connected  at  a  point  south  of  Harrison  to  the 
Stockbridge  switch,  board,  so  that  there  aie  three  exchanges  upon 
one  line,  which,  with  the  privilege  which  subscribers  have  of 
unlimited  service,  results  in  the  line  being .  frequently  busy. 
According  to  our  inspector's  report,  hbwever,  the  Stockbridge  & 
Sherwood  company  has  purchased  the  material  to  construct  its 
through  line  from  a  point  east  of  Harrison  into  Sherwood,  and 
intends  to  cut  the  line  at  Harrison.  The  result  of  this  will  be 
that  Sherwood  and  Hilbert  Junction  will  be  connected  by  a 
through  line  which  will  not  be  oonneqted  with  any  other  exchange, 
and  that  Sherwood  and  Stockbridge  will  likewise  be  connected 
by  a  through  line,  with  nq  oth^  exchapg^  cpimepted.  Thje  result 
of  this  should  unquestioD^ljy  be  more  rapid  service  over  the 
through,  lines^ 

Ko  testimony  was  introduced  which  would  indicate  that  as  far 
as  the  capacity  of  the  through  linoiis  ooneemed  there  would  exist 
any  necessity  for  other  connection  betweeii  subscribers  of  the 
Stockbridge  &.  Sherwood  Company  in.  the  vicinity  of  St.  John.  It 
was  pointed  out  on  behalf  of  the  company  tiiat  &  connection  at  St. 
John  would  be  unsatisfactory,  as  it  wou)d  :be.impo99ible  to  ma^in- 
tain  an  operator  at  St  ^fohn,  anql  as  ^  Bwitch,,  if  ijoidta^led,  would 
have  to  be  in  some  place  of  busin^s^  where  the  likelihood  of  .the 
9onni9ctipn  beijng  left  up  >vj^0n:not4u  use  would  be  gi^^t,  >yith  thfl 
result  that  the  ^  two  lines  in  q>]»e|9tion  would  virtually  lOPQstitutd 
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one  line  with  something  over  80  subecaribers  imd  with  great  con- 
fusion in  the  ringing. 

Physical  connection  such  as  that  asked  for  appears  to  us  to  be 
contrary  to  good  telephone  practice.  The  remedy  should  rather 
be  an  improvemeait  of  the  fierrioe  generally,  wbidi  would  result 
in  subscribers  t  jlaining  a  fair  degree  of  service.  Our  inspector 
interviewed  a  number  of  subscribers  in  the  vicinity  of  St  John 
and  iq)on  other  portions  of  the  lines  of  tlie  Stockbridge  &  Sher- 
wood company.  With  one  exception,  subscribers  on  other  por* 
tiona  of  the  lines  made  no  complaint  a»  to  service*  Tbere  is  some 
indication  that  subscribers  in  the  vicinity  of  St  John  are  tfaemr 
sdves  in  large  measure. to  blame  for  the  poor  service  due  to  the 
habit  of  listening  in.  Aside  from  this,  however,  it  appears  to  be 
dear  that  the  service  furnished  by  the  company  has  recently  been 
improved^  due  to  a  change  of  trouble  men. 

Some  of  the  lines  are  still  heavily  loaded,  but  this  appears  to 
us  to  be  a  matter  to  be  worked  out  informally  by  the  service 
department  of  the  Commission,  and  not  one  which  calls  for  formal 
order  in  this  case. 

With  the  through  line  changed  in  accordance  with  the  plans  of 
the  company,  no  further  order  should  be  required  at  this  time  as 
to  physical  connection  between  the  circuits  of  the  Stockbridge  & 
Sherwood  company  at  St.  John. 

With  regard  to  "that  portion  of  the  complaint  which  sought  to 
have  a  connection  established  betweenf  the  lines  of  the  Stockbridge 
&  Sherwood  Telephone  Company  and  a  line  of  the  Calumet  Tele- 
phone Company,  which  enters  St.  J(^  from  the  northeast^  it 
can  only  be  said  that  no  showing  of  public  oonvenienoe  or  neces- 
sity has  been  made  with  regard  to  this  proposed  connection.  It  is 
understood  that  arrangements  are  practically  completed  for  a  con- 
nection at  Hilbert  between  lines  of  the  Eastern  WiBconsin  Tele- 
phone Company  and  those  of  tlie  Stockbridge  &  Sherwood  Tele- 
phone Company,  which  will  impro^re  the  service  in  the  vicinity 
of  St  John  to  some  esctent. 

[1]  That  portion  of  the  application  of  the  complainant  which 
asks  that  an  oSSce  be  established  at  St  J<^,  or  a  collector  sent 
out,  appears  to  us  to  be  unreasonabla  According  to  tlie  testi- 
mony, the  business  places  in  St  John  consist  of  two  saloons,  a 
store,  and  a  cheese  factory.     Telephone  companies  frequently 
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make  arrangements  with  banks  in  various  localities  in  whicb 
they  operate  to  do  their  collecting,  bnt  in  view  of  the  sitaatioti  as 
to  the  number  of  business  plaoes  and  the  lack  of  any  r^^larly 
established  financial  agency  at  St  John,  we  think  it  would  be 
unreasonable  to  require  an  oflBce  to  be  established  ihere.  Simi- 
larly, we  see  no  reason  why  a  collector  showld  be  sent  out  To 
send  out  a  collector  every  month  would  simply  inorease  the 
expenses  of  the  exchange  atid  the  ultimate  oo4it.of  service  to  sub- 
scribers, without  giving  those  subscribers  anything  of  value  in 
return.  St  John  is  only  about  3  miles  distant  from  Sherwood, 
where  bills  are  now  payable,  and  it  is  understood  that  a  very 
large  number  of  patrons  pay  by  check.  The  necessity  of  estab- 
lishing an  office  or  putting  on  a  collector  has  not  been  established. 

[2]  In  another  section  of  the  complaint,  complainants  ask  that 
whenever  they  put  in  a  call  they  should  be  called  as  soon  as  con- 
venient Tibe.  testimony  throws  no  light  on  just  what  was 
intended  by  this.  If  it  relates  to  long-distance  calls,  complain- 
ants are  certainly  asking  nothing  unreasonable,  and  the  company 
will  be  expected  to  handle  ttese  with  all  the  speed  possible.  If 
it  relates  to  local  calls,  however,  we  douht  if  operators  could  be 
expected  to  call  subscribers  who  find  the  line  busy  when  their  call 
is  first  put  in.  Such  an  operating  practice,  while  it  might  be  of 
some,  convenience  to  sii)i)8cribers,  would  be  likely  to  interfere  with 
the  work  of  central  ofiice  operators  to  such  an  extent  as  to  be 
unjustifiable.  Furthermore,  the  change  in  the  through  line  con- 
nections of  the  Stoekbridge  &  Sherwood  company  will  probably 
render  such  action  unnecessary,  as  the  cutting  of  the  line  east  of 
Harrison  and  the  construction  of  an  extension  of  the  Hilbert 
Harrison  line  to  the  Sherwood  switch  board  should  very  largely 
reduce  the  number  of  busy  reports  on  both  of  the  through  lines. 

With  regard  to  the  service  situation  generally,  complainants 
are  not  very  specific  as  to  defects  in  service  rendered  within  the 
last  few  months.  Apparently  the  service  which  was  furnished 
prior  to  that  time  was  poor,  and  complaints  were  often  neglected. 
Our  inspector  reports  that  the  line  appears  to  be  in  fair  condition, 
except  that  in  many  places  trees  have  grown  up  through  the  line 
so  thAt  during  wet  weather  grounds  are  frequent  The  company 
will  be  expected  to  promptly  attend  to  all  the  necessary  tree  trim- 
ming and  overhauling  of  its  line  to  furnish  the  best  possible  grade 
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of  servica  No  order  on  this  is  required,  as  the  matter  is  covered 
by  the  general  service  requirements  of  the  Ccxnmiseion. 

No  order  appears  necessary  either  with  regard  to  the  rerouting 
of  the  through  lines,  as  the  company  has  already  valuntarily 
undertaken  this. 

The  case  is  therefore  dismissed. 

Railroad  Commission  of  Wisconsin,  by  Oarl  D.  Jackson  and 
Walter  Alexander,  Commissioners. 
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CITY  OP  WEST  ALLIS 

^- 
WEST  ALMS  GAS  COMPANY. 

Discrimination  —  Rates  —  Oas  *—  Opposite  side  of  road  —  Different  m«- 
nicipaUties. 

1.  No  discrimination  in  gas  rates  is  shown  from  the  mere  fact 
that  consumers  on  opposite  sides  of  a  road  pay  different  rates,  where 
the  road  is  the  dividing  line  between  municipalities. 

Discrimination  —  Bates  «—  Ctas  —  Distance  differentials  —  Adjoining 
municipalities, 

2.  Objections  to  distance  differentials  in  a  gas-rate  schedule  in  a 
city,  that  they  discriminate  in  favor  of  the  central  portion  and  inter- 
fere with  proper  engineering  in  locating  the  plant,  do  not  apply  to  pre- 
vent a  higher  rate  in  a  municipality  than  in  an  adjoining  city  nearer 
to  the  central  plant. 

Diserim.ination  ^  Bates  —  Gas  —  Adjoining  ntunicipalities, 

3.  Higher  gas  rates  charged  by  a  subsidiary  company  in  a  su- 
burban municipality  than  are  charged  by  the  parent  company  in  an 
adjoining  city  are  not  necessarily  discriminatory  where  it  appears  that 
the  suburb  is  farther  from  the  central  plant  supplying  both  commu- 
nities, that  the  suburban  investment  per  consumer  is  greater,  and  that 
the  charter  limits  of  the  parent  company  form  the  dividing  line. 

Valuation  -^  Oas  —  Overhead  charges  — 15  per  cent  allotoance, 

4.  An  allowance  of  16  per  cent  for  overhead  expense  waa  made  in 
a  rate  valuation  of  a  gas  distribution  system. 

Depreciation '^  Gas -^  2  per  cent  allowance. 

5.  An  allowance  of  2  per  cent  for  depreciation  was  held  ample  in 
estimating  the  cost  of  artificial  gas  service. 

ISetum— -Gas  — 7i  per  cent  allowance. 

6.  An  allowance  of  7^  per  cent  for  a  return  was  hald  aaple  m  esti- 
mating the  cost  of  artificial  gas  service. 

Apportionment '^EocpetiseS'^  Oas  supplying  tu?o  cities, 

7.  Joint  expeuBea  to  two  gas  companies  supplying  separate  citia 
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from  a^  fiisgle  plant  were  apportioned  cm  the  basis  of  the  quantily  of 
gas  sold  in  each  city. 
Sates  —  Gas  —  Meaaonaltleneas* 

8.  Gaa  rates  charged  by  a  distributing  subsidiary  company  which 
purchases  its  gas  from  the  parent  company  operating  the  subsidiary 
qrstem  are  not  exeessive  where  the  revenue  from  the  rates  would  be 
equaled  or  exceeded  by  the  cost  of  service  if  the  subsidiary  were  oper- 
ated as  a  separate  organization  and  either  manufactured  the  gas  or 
purchased  it  at  the  present  price,  or  if  the  cost  to  the  parent  company 
was  apportioned  to  the  subsidiary. 

.     [April  19,  1916.] 

CoMPuuNT  by  the  city  of  West  AUis  that  the  rates  of  the  West 
Allis  Gas  Company  are  excessive;  dismissed. 

By  the  Commission:  The  complaint  in  this  action  was  filed 
on  March  25,  1915,  by  John  J.  Mulhaney,  Mayor,  and  Adelbert 
Kenney,  chairman  of  the  board  of  public  works,  acting  in  accord- 
ance with  instruction  from  the  conmion  council  of  the  city  of  West 
Allis.  It  is  alleged  by  this  complaint  that  the  prices  charged  for 
gas  service  in  this  city  are  exorbitant,  excessive,  and  unlawful, 
and  it  is  believed  by  the  petitioner  that  these  prices  should  be  no 
higher  than  those  in  effect  in  the  city  of  Milwaukee  and  the  vil- 
lage of  West  Milwaukee.  It  is  therefore  prayed  that,  after  due 
hearing  and  investigation,  the  Railroad  Commission  fix  such  rates 
for  gas  service  as  may  seem  reasonable  and  just. 

The  matter  accordingly  came  to  hearing  on  June  11th  after  due 
notice  had  been  served  as  provided  by  law  on  interested  parties. 
The  hearing  was  held  at  the  city  hall  in  West  Allis,  at  which 
place  Leo  Torbe,  city  attorney,  appeared  on  behalf  of  the  city,  and 
Miller,  Mack,  and  Fairchild,  by  Edwin  S.  Mack,  on  behalf  of  the 
West  Allis  Gas  Company.  The  testimony  taken  at  this  time  con- 
sisted of  general  arguments  on  the  part  of  the  petitioners,  based 
on  the  social  situation,  for  a  rate  similar  to  the  one  eflfective  in 
Milwaukee,  followed  by  explanation  of  the  higher  cost  of  service 
by  the  respondent  As  this  testimony  must  necessarily  be 
reviewed  in  greater  detail,  it  will  be  so  represented  on  later  pages, 
and  will  be  accompanied  by  the  comparative  study  made  by  the 
Commission.  A  detailed  statement  of  the  existing  situation  will 
aid  in  making  the  contentions  of  the  parties  clearer. 

The  Oenerai  Sttuation  at  West  Allis. 

West  Allis  is  a  suburb  of  Milwaukee,  whose  growth  for  the 
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past  ten  years  has  been  rapid.  The  West  Allis  Qbb  Oompany 
was  organized  in  1904  and  the  sale  of  gas  began  that  year.  The 
stock  of  the  West  Allis  Gas  Company  is  owned  by  the  Milwaukee 
Gaslight  Company.  Gas  is  supplied  to  the  local  company  by  the 
Milwaukee  company  through  a  high-pressure  pumping  main.  The 
West  Allis  company  buys  gas  on  this  monthly  schedule: 

First  10,000  cu.  ft 86^ 

Next  10,000  cu.  f t 704 

All  over  20,000  cu.  ft 60< 

On  account  of  the  quantity  purchased,  the  average  price  per 
thousand  in  1915  was  60.07  cents.  In  cansideration  of  these 
amounts,  the  Milwaukee  company  attends  to  the  operation  of  the 
whole  system,  reading  the  meters,  collecting  bills,  maintaining  the 
distribution  system,  and  remedying  consumer's  complaints.  Bills 
are  pai4  at  certain  pay  stations  in  West  Allis,  no  company  office 
being  maintained  at  this  place.  All  complaints  are  handled  from 
the  Milwaukee  office. 

The  rates  charged  by  the  West  Allis  Gas  Company  are  as  fol- 
lows : 

First  10,000  cui  ft.  per  month  90<  per  M  n«t 

Next   10,000     "     "      "       "  80^     "     "     " 

*'      10,000    *'     **      *•       "  70^     "     "     '* 

Over   80,000    "    "      "      '* 60<    "    "     " 

Those  effective  in  Milwaukee  are: 

First       7,000  cu.  ft  per  month  75^  per  M  net 

Next     13,000     "     "       "       "  65^  "     "     ** 

"        80,000     '*    *•      •*      ** 55^  **    **     •* 

"      100,000    *'     "      "       "  60^  **     *•     •• 

Over    200,000     "    "       "       "  45f  "     «     •« 

[1-3]  The  complaint  is  stimulated  by  the  fact  that  at  the 
division  line  between  West  Milwaukee  and  Wes^  Allis,  those  con- 
.sumers  living  on  the  West  Milwaukee  side  of  the  street  pay  the 
Milwaukee  city  rate,  while  those  consumers  living  across  the  road 
in  West  Allis  pay  the  higher  West  Allis  rate. 

On  the  Poirvt  of  Discrimination  in  Rates  Against  West  Allis. 

The  testimony  of  the  petitioners  emphasized  the  fact  that 
different  rates  for  gas  service  apply  to  the  different  sides  of  the 
road  which  separates  West  Allis  from  West  Milwaukee,  drawing 
from  this  fact  the  conclusion  of  injustice  done  to  West  Allis  con- 
sumers. This  is,  no  doubt^  a  natural  tendency  when  the  dividing 
lir^  13  '^o  sliar[>ly  drawn,  but,  on  the  other  hand^,  it  must.be  remem- 
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bered  that  8uoh  a  division  mudt  tiltimately  be  made>  and  that  if  it 
were  deemed  tmjnat  to  separate  West  Allis  from  Milwaukee  in  the 
matter  of  rates^  it  would  have  to  be  held  unjust  to  separate  West 
Allis  from  its  outlying  neighbor  at  some  future  date.  In  this 
manner,  the  rule  would  necessarily  have  to  be  applied  to  succes; 
sive  extensions  of  the  rate  «one  until  the  cost  to  the  company 
became  so  great  that  an  increase  in  all  rates  would  be  necessary. 

In  the  present  case,  the  limits  within  which  the  Milwaukee  Gas- 
light Company  has  been  chartered  to  operate  form. the  dividing 
line.  In  1883,  the  company  was  empowered  by  the  legislature 
to  operate  in  the  country  sutix>unding  the  corporate  limits  of  Mil- 
waukee for  a  distance  of  1  mile  from  those  limits.  This,  then, 
has  detertnined  the  extreme  limit  of  operation,  and  it  has  thus 
happened  that  West  Milwaukee  is  within  these  limits. 

The  rates  effective  in  West  Milwaukee  are  not  an  issue  in  this 
case.  Whether  or  not  they  should  be  the  same  as  those  applying 
to  Wost  Allis  and  MiUvaukee  cannot  properly  be  detetrmined  in 
this  case.  The  important  point  here  is  that  West  Allis,  as  an 
independent  municipality,  should  not  expect  that  the  gas  rates 
effective  within  her  limits-  will  be  determined  entirely  or  pri- 
marily upon  bases  that  are  dependent  upon  social  considerations 
relating  to  geographical  circumstances. 

Legally,  there  is  tio  objection  to  basing  a  rate  schedule  upon 
distance  differentials  which  will  take  care  of  the  accumulating 
costs  created  by  serving  consumers  at  increasing  distances.  This 
form  of  schedule,  when  applied  to  different  distances  within  any 
city,  is  objectionable,  ho\^^ver,  from  a  social  point  of  view  in  that 
It  discriminates  in  favor  of  the  central  portion  of  thei  city,  which 
tends  to  become  coiifrested,  at  the  expense  of  districts  farther 
removed.  It  is  also  objectionable  from  an  operating  standpoint 
in  that  it  might  interfere  with  good  engineering  practice  relating 
to  the  location  of  gas  plants.  Franchises  have  therefore  usually 
required  that  a  uniform  rate  apply  to  all  sections  within  which 
the  utility  is  enfranchised  to  operate.  This  has  been  the  case  in 
Milwaukee.  But  as  between  two  municipalities,  these  arguments 
do  not  apply,  and  for  this  reason  the  West  Allis  rate  schedule 
must  be  based  upon  its  separate  cost  data. 

While  there  may  be  no  essential  difference  in  the  individual 
cost  of  serving  Mr.  Hanley  and  Mr.  Hay,  the  two  consumers 
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located  on  opposite  sides  of  the  diriding  street,  there  is  a  decided 
difference  in  the  cost  of  serving  West  AHis  and  Milwaukee  con- 
sumers. The  distance  factor  accounts  in  part  for  this  difference, 
the  average  West  AUis  consumer  being  farther  removed  than  the 
average  Milwaukee  consumer,  notwithstanding  the  fact  that  cer- 
tain consumers  of  the  Milwaukee  company  may  be  farther 
removed  from  the  source  of  supply  than  the  West  Allis  consumers. 

Another  factor  which  is  iliffuential  in  the  matter  of  rates  is  the 
unit  investment  per  consumer  or  meter  in  the  distribution  system. 
For  Milwaukee  this  investment  is  about  $65  per  consumer,  while 
for  West  AUis  it  is  $79.  Expressed  in  units  per  thousand  feet  of 
gas  sold,  these  figures  are,  for  Milwaukee,  $1.60,  and  for  West 
Allis,  $2.62.  The  effect  of  this  higher  investment  for  West  Allis 
consumers  cannot  result  otherwise  than  in  higher  rates. 

The  testimony  for  the  petitioner  was  very  positively  stated  on 
the  point  of  the  unjust  discrimination  arising  from  the  difference 
in  rates,  but  it  cannot  be  sustained  by  the  Commission  in  view 
of  the  foregoing  discussion. 

Vaiuatum. 

Inasmuch  as  the  value  of  the  existing  distribution  system  in 
West  Allis  will  be  used  in  the  succeeding  computations,  it  is 
proper  to  comment  upon  this  phase  of  the  question  at  this  time. 

[4]  A  valuation  of  the  West  Allis  system  was  made  in  connec- 
tion with  the  Milwaukee  gas  rate  case  as  of  January  1,  1912. 
The  company  submitted  at  the  hearing  as  its  exhibit  C  a  list  of 
the  physical  property  in  West  Allis.  This  purported  to  be  based 
upon  the  unit  prices  as  used  in  the  former  valuation,  without 
allowance  for  overhead  charges.  The  testimony  of  the  officers  of 
the  company  upon  this  point  was  evidently  in  error,  since  it  is 
found  that  in  almost  all  instances  the  individual  unit  prices  have 
been  increased  by  16  per  cent>  or  the  overhead  allowance  as  made 
in  the  Milwaukee  case. 

The  company  found  in  this  manner  the  cost  new  value  of  the 

West  Allis  property  to  be  $129,473.69.     The  Commission  has 

computed  the  value  to  be  $129,072,  after  allowing  15  per  cent  for 

overhead   expense.     The  figures  thus  found  are   in  practical 

accord,  both  including  ^he  overhead  burden. 
P.U.R.1916D. 
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.    Qo^t  of  Service^ 

[5-8]  The  JTistification  of  a  higher  rate  schedule  for  West 
Allifl  having  heen  undertaken  on  social  arguments,  the  next  step 
involves  the  reasonableness  of  the  present  schedule.  This  may 
be  undertaken  in  three  ways,  as  follows: 

1.  Cost  of  service  by  separate  organization  for  West  AUis  man- 
ufacturing its  own  gas. 

2.  Cost  of  service  by  separate  organization  for  West  Allis, 
buying  gas  from  the  Milwaukee  Gaslight  Company  at  its  present 
schedule. 

3.  Cost  of  service  by  present  organization  using  apportioned 
costs  on  the  Milwaukee  organization. 

Cod  of  Service  by  Separcde  Organization  Manufacturing 
Its  Own  Oas. 

The  respondent  submitted,  in  the  form  of  its  exhibit  B,  a  stat^ 
ment  showing  its  computation  oq  this  form, of  organization.  In 
this  statemeiit^  the  cost  of  a  substitute  water  gfis  plant,  has  been 
estimated^  the  value  of  the  existing  distribution  system  used  and 
operating  costs  assumed.  The  sales  for  1914:  were  useci  to 
determine  the  unit  price.  The  figures,  sumpiarized  and  reshaped. 
are  as  fallows: 

Company's  Estimate. 
Operati(M»  and  Maintenance :  Per  M.  ou.  ft. 

J^oduction-* 

Materials  and  supplies *. $.403 

Labor , 074 

Leakage  @  8%   ,058 

Distribution   * ' '. ; .         .120 

Collection  and  general , 200 

Total  operation  and  maintenance « 865 

Fixed  charges: 

Plant  value ;..".. $9O,000 

Depreciation ; 5% 

Taxes 2% 

Interest 8% 

Total 15%  of  $90,000  =  .262 

Distribution  system  stated  as. , . . .  i .  .311 

•   Total  fixed  charges : ; .OT9 

Total  of  aU  charges $1,428 

The  Commission  has  also  estimated  the  expense  of  a  similar 
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organization,  using  the  sales  for  1915  to  obtain  the  unit  price, 
and  the  results  ajce  as  jEoIlows : 

OomilusAioii't  EfttiDUtto. 
Operation  and  Maintenance :  Per  M.  en.  ft. 

Production    V $.35 

Other  direct  operating  expenses » . . .  ^ 

Total  operation  and  maintenanoe  . « $^65 

Fixed  charges: 

Plant  value,  company's  figure  $90,300 $90,300 

Distribution  syBtemt  Commission's  reyision. I^9,Q00 

Total $219,800 

Depreciation 2^% 

Taxes  1^% 

Interest 7i% 


lli%  OB  $219,800  =:  $25,220  .49 

Total  operating  and  fixed  charges • .       $1.14 

The  figures  submitted  by  the  respondent  as  exhibit  D,  shown 
above,  may  be  criticized  in  several  respects.  The  total  expense 
of  85.6  cents  per  thousand  for  operation  and  maintenance  is  very 
high  according  to  class  A  gas  ^itility  standards,  and  was  only 
exceeded  in  1914  by  two  of  the  smallest  class  A  plants.  The  Com- 
mission has  used  in  its  estimate  a  cost  of  65  cents,  which  is  based 
on  the  performance  of  a  group  of  seven  utilities  whose  output  is 
similar  to  that  which  would  be  required  of  a  plant  in  West  AUis. 
The  amount  allowed  is  substantially  higher  than  the  average  for 
class  A  plants  (40  cents)  because  this  average  is  affected  in  large 
degree  by  the  low  costs  and  larger  output  of  Milwaukee.  The 
respondent,  in  computing  fixed  charges,  has  allowed  5  per  cent 
for  plant  depreciation  and  8  per  cent  for  interest.  The  allow- 
ance for  depreciation  is  high,  considering  the  character  of  water 
gas  manufacturing  equipment  and  the  further  fact  that  land  to 
the  value  of  $5,000  is  included.  The  rate  of  return  used  in  the 
Milwaukee  Case  (12  Wis,  R.  C.  R.  441)  was  7^  per  cent,  while 
the  respondent  has  used  8  per  cent.  The  unit  amount  found  for 
fixed  charges,  26.2  per  cent,  is  in  error  if  the  computation  fol- 
lows the  outline  of  16  per  cent  on  $90,000.  The  computation  by 
which  an  expense  of  31.1  cents  is  found  for  the  distribution 
system  fixed  charges  is  not  shown  in  this  estimate,  but  is 
explained  in  another  exhibit  as  an  allowance  of  8  per  cent  for 
interest  and  2  pw  c^it  for  depreciation  on  a  distribution  system 
.value  of  $130,000,  plus  the  actual  1914  taxes  of  $1,950. 
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The  estimate  of  the  Commission  is  practically  self-explailatorr, 
and  represents  what  is  thought  to  be  an  ample  figure  for  a  plant 
doing  the  business  which  would  be  required  for  VCesi  Allis. . 

A  comparison  of  the  two  estimates  shows  a  material  difference. 
The  most  important  result,  however,  is  the  unfavorable  compari- 
son with  the  present  price  of  gas  in  West  Allis.  The  present  price 
of  gas  to  the  majority  of  consumers  is  90  cents,  as  compared  with 
estimated  prices  of  $1.14  and  $1.43.  It  is  quite  evident  that  the 
purchase  of  gas  from  the  Milwaukee  Gaslight  Company  as 
at  present  is  an  advantageous  proposition. 

Cost  of  Service  by  Separaie  Orgamzation  bid  Buymff  Oas  from 
Milwaukee  at  Us  Present  Schedule. 

The  respondent  submitted,  as  its  exhibit  B,  the  following  esti- 
mate of  expenses  of  a  separate  organization  at  West  Allis  which 
would  buy  gas  of  the  Milwaukee  company  at  its  present  schedule: 

Company's  Estimate. 

Production:  48,056,300  cu.  ft.  @  45<  -i-  $212.40 $21,837.73 

Operating  expenses  for  distribution,  collection  and  general: 

Manager $2,500.00 

Boolckeeper    1,600.00 

Stenographer  and  general  office  assiatant 750.00 

CoHector,  meter  reader,  biU  delivery 750.00 

Fitter,  complaint  man,  meter  setting 750.00 

helper  500.00 

*'  extra  help,  busy  season   600.00 

Horse  and  wagon 400.00 

Meter  maintenance    350.00 

Main  and  service  maintenance  400.00 

Lealcage   ^ 900.00 

Office   salesroom   rent,   including   heat   and   janitor 

office  expense 600.00 

Stationery,  postage,  telephone,  gas,  water  &  sundries       500.00 

$10,500.00 

tlaxcft    1,968.43 

Fixed  charges — 10%  for  return  on  investment  and  depreciation 
on  $126,000.00    12,600.00 


Total $46,896.16 

Average  total  cost  per  eu.  ft  $.976. 

The  estimate  prepared  by  the  Commission  for  comparison  with 
the  above  figures  is  as  follows : 

Commission's  Estimate. 

Production— 

53,747  M  purchased  @  45^  -{-  $212.40 $24,399 

Otlier  direct  expenses — 

51,000  M  sold  @  30^ 15,318 

Taxei,  a915)  actual 1,820 
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Depreciation  2%  on  $129,000 2,580 

Interest  and  profits,  7^%  on  $129,000 9,675 

Total    $53J9S 

Per  M  sold  $1.05. 

The  cost  of  gas  in  the  company's  estimate  was  figured  on  1914 
sales,  and  an  additional  amount  allowed  for  leakage,  while  the 
figures  shown  in  the  Commission's  estimate  are  based  on  the  sales 
as  reported  for  1915,  plus  6  per  cent  for  leakage.  The  company 
has  estimated  the  particular  items  which  it  believes  to  be  neces- 
sary, while  the  Commission  has  again  used  the  unit  expense  per 
thousand  feet  of  gas  sold  for  all  direct  expenses  except  produc- 
tion. The'  company  has  thus  arrived  at  a  substantially  lower 
figure  for  the  distribution,  collection,  and  general  expenses  than 
it  used  in  its  first  estimate  (32  cents).  On  the  unit  basis,  these 
calculations  amount  to  about  20.6  cents  per  thousand  feet  of  gas 
sold,  as  compared  with  the  present  cost  to  class  A  gas  utilities 
(excluding  Milwaukee)  of  27.6  cents.  The  difference  in  esti- 
mates probably  arises  in  that  the  company  expects  that  the  bene- 
fits of  the  Milwaukee  business  organization  will  be  applied  to 
the  smaller  West  Allis  organization,  while  the  Commission  has 
used  the  average  figure  for  a  group  of  similar  utilities.  The  com- 
pany has  used  $126,000  as  the  cost  of  the  distribution  system, 
while  in  other  computations,  values  of  $129,000  and  $130,000 
have  been  found.  The  company  used  8  per  cent  for  interest  and 
2  per  cent  for  depreciation  in  computing  fixed  charges,  while  the 
Commission's  figures  are  based  upon  7^  per  cent  and  2  per  cent 
respectively.  It  may  also  be  pointed  out  that  no  allowance  for 
going  value  or  working  capital  has  been  made  by  the  company 
in  its  estimate,  and  that  the  Commission  has  accordingly  followed 
a  comparable  practice. 

The  cost  per  thousand  feet  of  gas  sold  thus  arrived  at  by  the 
company  is  $.975  and  the  comparable  amount  arrived  at  by  the 
Commission  is  $1.05. 

Inasmuch  as  the  lowest  estimate  is  higher  than  the  highest 
rate  in  the  present  schedule,  these  differences  are  not  material, 
and  need  not  be  debated,  since  it  is  clearly  shown  that  the  present 
method  of  handling  the  business  is  of  advantage  over  the  method 
where  a  local  organization  would  buy  gas  for  West  AUis  cob- 
fiumption. 
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Cost  of  Service  hy  Present  Organization  tvUh  Reference  to  the 
Beasonableness  of  the  Preserd  Rate  Charged  in  West  Allis, 

The  Commission  has  arrived  at  an  estimate  of  the  present  rate 
of  service  in  West  Allis  by  segregating  such  charges  as  were 
directly  incurred  by  the  West  Allis  company  and  apportioning 
the  joint  expenses,  both  operating  and  fixed,  of  the  Milwaukee 
company.    A  summary  of  this  estimate  follows : 

Operation  and  Mainienanee: 

Production:  53,747  M  @  W $8,600.00 

Milw.  Dist.  Sya.  Exp.  Apportioned  286.00 

West  Allis  direct  charges  from  Milwaukee  books , . . .  3>340jOO 

Mihr.  General  Exp.  Apportionecl  1.54%  of  $49,072 756.'00 

West  Allis  commercial  and  general  expense 185.00 

Tcytal  operation '. $13,167.00 

Fused  ChargeB: 

Milw.  Plant  exclusive  of  distribution  system — 
Depreciation:      2i%  of  $5,582,000  =  $139,550.00 

1.54%  of      $189,550  =  $2,140.00 

Taxes:  2^%  of  $5,582,000  =  $139,550.00 

1.54%  of      $139,550  =  2,149.00 

Interest:  7i%  of  $6,185,646  =  $463,923.00 

1.64%  of      $463,923  =  7,144.00 

Milwaukee  Plant;  High  Pressure  West  Allis  Line: 

Depreciation :     2%     of  $24,185   484.00 

Taxes:  2i%  of  $24,185   605.00 

Interest:  7^%  of  $26,289   1,972.00 

Total  Milwaukee  fixed  charges $14,503.00 

West  Allis  Investment: 

Depreciation,  2%  of  $129,000.00 $2,680.00 

Taxes,  1915  Actual 1,820.00 

Interest,  7i%  on  $142,000.00  10,650.00 

Total  West  Allis  fixed  charges $15,050.00 

Total  apportioned  and  direct  operating  and  fixed  charges $42,720.00 

Or,  per  M  cu.  ft.  sold 837 

West  Allis  revenues,  1915 $43,846.00 


Or,  per  M  cu.  ft.  sold 869 

Mlis  revenues  compu 
Or,  per  M  cu.  ft.  sold ". .712 


West  Allis  revenues  computed  upon  Milwaukee  schedule $36,371.00 


In  this  estimate,  the  joint  expenses  were  apportioned  on  the 
basis  of  quantity  of  gas  sold  in  Milwaukee  and  West  Allis.  The 
result  shows  the  cost  of  gas  delivered  in  West  Allis  to  be  83.7 
cents.  The  present  revenue  per  thousand  cu,  f t.  of  gas  sold  ifl 
85.9  cents.  This  is  not  considered  to  be  an  unreasonable  varia- 
tion, as  the  preceding  computation  has  necessarily  been  based  to 
some  extent  on  the  estimates.  No  portion  of  promotion  of  busi- 
ness overhead  expense  has  been  included  on  account  of  the  diffi- 
culty of  apportioning  this  item. 
P.U.R.1916D. 
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The  foregoing  estimate  does  not  show  that  the  present  rate 
charged  by  the  Milwaukee  conipany  is  e^^actly  right  as  between 
the  two  companies^  but  as  between  the  petitioner  and  respondent 
it  does  show  that  the  rate  is  equitable. 

An  analysis  of  the  consumer  records  of  the  West  Allis  company 
has  been  made  according  to  the  steps  in  the  Milwaukee  schedule, 
and  from  this  analysis  the  revenue  for  1915  has  been  computed 
at  Milwaukee  rates.  It  is  found  that  this  revenue  would  be 
$36,371,  or  a  decrease  of  about  $7,500.  The  average  price  of  gas 
according  to  this  schedule  would  be  71.2  eents  as  compared  with 
the  present  revenue  of  85.9  cents  and  the  apportioned  cost  of  83.7 
6ent8. 

The  result  of  this  estimate  practically  confirms  the  opinion  on 
this  subject  in  the  Milwaukee  Gas  Case,  12  Wis.  R.  C*  R  441  at 
p.  488,  where  it  is  said  that  the  greater  cost  in  West  Allis  occa- 
sioned by  the  additional  investment  is  slightly  more  than  equal 
to  the  present  difference  in  rates. 

Conclusion  and  Summary, 

The  Commission  has  been  unable  to  concur  with  the  petitioner 
in  the  contention  that  there  exists  no  sufficient  reason  for  a  differ- 
entiation of  rates  between  Milwaukee  and  West  Allis. 

It  has  been  explained  that  service  from  a  central  gas  plant 
becomes  increasingly  costly  with  added  distance,  and  that  there 
is  no  discrimination  in  applying  a  higher  rate  to  West  Allis  than 
to  Milwaukee  in  view  of  the  distanice.  It  has  also  been  shown 
that  the  city  limits  of  W^est  Allis  form  a  natural  boundary  line, 
at  which  line  the  increasing  cost6  become  effective.  If  the  Mil- 
waukee company  were  operating  in  West  Allis  at  their  Milwaukee 
ratesj  the  added  cost  would  necessarily  be  loaded  upon  the  whole 
body  of  Milwaukee  and  West  Allis  consumers,  which  is  manifestly 
unfair,  since  West  Allis  has  established  itself  as  an  independent 
municipality.  The  fact  that  the  West  Allis  investment  per  con- 
sumer is  much  higher  than  in  Milwaukee  is  also  of  prime  impor- 
tance in  establishing  the  fairness  of  a  differential  rate  between  the 
two  cities. 

The  advantage  arising  from  the  present  method  of  organization 
has  also  been  shown  to  be  actual.  This  conclusion  has  been 
arrived  at  by  showing  the  cost  of  pperatipn  ^f.a  separate  m^u- 

P.U.R.1916D.  .  '    1         .  ^ 


W£8T  ATJJS  T.  WEST  AJjU&  OAS  CO.  751 

facrtiurin^  plant  in  West  Allis  to  be  higher  than  the  coat  under 
the  present  arrangement.  It  has  also  been  found  that  no  saving 
in  cost  would  result  if  gas  were  bought  at  the  present  Milwaukee 
rates  and  handled  bj  a  separate  organization  in  West  Allis. 

It  is  therefore  ordered  that  the  application  of  the  petitioner, 
the  city  of  West  Allis,  be,  and  the  same  hereby  is,  dismissed. 
'     Sailroltd  Commission  of  Wisconsin,  by  HaMord  Eriekson,  Carl 
D.  Jackson,  and  Walter  Alexander,  Commissioners. 


'      COIiOilAPO  PlTBlilG  TJTIIilTIfiS  OOMMISSIOK. 

COLORADO  STATE  BOAED  OF  STOCK  INSPECTION 
COMMISSIONERS 

V. 

ATOHJSON,  TOPEKA,  &  SANTA  FB  RAILWAY  COMPANY. 

(OiseNo..20.] 

Tattles  —  Wh4i  may  sue  to  require  railroads  to  fence  tracks, 

1.  A*  state  boird'  of  stock  inspectioit  commissioners  and  a  stock- 
growers'  association  are  oomp^toat  partis;  to  maintain  a  proceeding  to 
require  railroads  to  fence  their  tracks,  under  the  Public  Utilities  apt 
permitting  complaint  by  ''any  corporation,  person,  chamber  of  com- 
merce, board  of  trade,  or  any  civic,  commercial,  merckntile,  traffic,  agri- 
eultural,  or  mannlaoiuring  aasoclation  or  organlzatioa,  iff  ftny  body 
politic  or  municipal  corporation,"  and  having  the  intent  that  no  com- 
plaint shall  be  dismissed  because  ol  the  absence  of  direct  damage  to 

-  the' complainant. 
Cofritnissiofi  -»  Juried fet ion  —  Heeeiv^e  —  F^ietng  of  railroads. 

2.  The  fact  that  railroads  are  operated  by  state  or  by  Federal  re- 
ceivers does  not  deprive  the  Colorado  Commission  of  jurisdiction  of  a 
qomplaint  to  require  track^  to  be  fenced,  particularly  where,  by  a  Pub- 
lic UtllitieB  act,  common  carrier^  include  receivers  appointed  by  any 
cduri. 

Receivers  ^  Proeee^nifS  against ««-  Br&vioHB  *  leave  of  couH  -^  NeoeS' 
eity  '^.Fencing  ef  railroads.  . 

3.  Previous  leave  of  court  is  not  necessary  to  the  maintenance  o(  a 
proceeding  to  require  railroads  operated  by  receivers  to  fence  the  tracks. 

Bailroads -^  Fencing  of  11*001^^^  Jurisdiction  of  Commission  to  re- 
quire.    "     1  .     •      .         . 

'  4.  The  Colorado  Commission  has  jurisdiction  of: a  o<miplaint  to  re- 
quire railroads  to  fence  their  tra,ckS)  upder  the  Publio  Utilities  aot, 
giving  the  right  to  compel  utilities  to  provide  instrumentalities,  equip- 
.,      ..xQ^nt,  aind  |ac^ijtijB0  to,  {^pipotc^  tj^^.st^y,.  coipfprl^  a^  cvnv^nicn^e  of 
P.U.R.19i6l). 
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their  patrons^  employees,  and  the  pnblie,  althoiigh  it  in  tmcertaln  wheth- 
er the  CommiBsion  has  power  to  enforce  a  law  requiring  the  railroads 
to  fence. 

[May  18,  1916.] 

CoMPLAi*T  by  tie  State  Board  of  Stock  Inspection  Commis- 
Bioners  to  require  railroads  to  fence  tiieir  tracks;  motions  and 
demurrers  against  the  complaint  overrule,  and  petitioners 
authorized  to.  proceed  to  present  evidence. 

Appearances :  E.  J.  McCrillis,  Secretary,  and  J.  W.  Kelly  for 
Colorado  State  Board  of  Stock  Inspection  Commissioners ;  Fred 
P.  Johnson,  Secretary,  for  the  Colorado  Stock  Growers'  Associa- 
tion; Heiiry  T.  Rogers,  Geo.  A.  H.  JVab^rand  Rogers,  Ellis,  & 
Johnson  for  Atchison,  Topeka,  &  Santa  Fe  Railway  Company; 
Spencer  Penrose  for  Beaver,  Penrose,  &  Northern  Railway  Com- 
pany ;  E.  E.  Whitted  and  Thos.  R.  Woodrow  for  Chicago,  Bur- 
lington, &  Quincy  Railroad  Company;  W.  V.  Hodges  and  D. 
Edgar  Wilson  for  Chicago,  Rock  Island,  &  Pacific  Railway  Com- 
pany; E.  E.  Whitted  and  Thos.  R  Woodrow  for  Colorado  & 
Southern  Railway  Company;  Henry  T.  Rogers,  Qjoo.  A.  H. 
Frasar  and  Rogers^  ElUs,  &  Johnson  for  Cok»rado  Midland  Rail- 
way Company;  H.  D.  Boughner  for  Crystal  River  &  San  Juan 
Railroad  Company;  H.  S.  Robertson  for  Denver  &  Intermoun- 
tain  Railroad  Company;  E.  N.  Clark  and  J.  G.  McMurry  for 
Denver  &  Rio  Grande  Railroad  Company  and  Rio  Grande 
Southern  Railway  Comi)any ;  E.  E.  Whitted  and  Thos.  R.  Wood- 
row  for  Denver,  Boulder,  &  Western  Railroad  Company ;  W.  W. 
Garwood  for  Djenver,  Laramie^  &  Northwestern  Railroad  Com- 
pany ;  Ralph  Hartzell  and  Messrs.  Schuyler  &  Schuyler  for  Crip- 
ple Creek  &  Colorado  Springs  Railroad  Company  and  Midland 
Tenninal  Railway  Company;  Chas.  W.  Waterman  and  Caldwell 
Martin  for  Great  Western  Railway  Company;  Thos.  H.  Devine 
and  J.  W.  Preston  fcMT  Missouri  Pacific  Railway  Company; 
Franklin  S.  Brooks  for  San  Luis  Southern  Railway  Company; 
W.  V.  Hodges  and  D.  Edgar  Wilson  for  San  Luis  Central  Rail- 
road Company ;  Vaile,  McAllister,  &  Vaile  and  Geo.  E,  Tralles 
for  Uintah  Railway  Company;  C.  C.  Dorsey,  E.  I.  Thayer  and 
J.  Q.  Diet  for  Union  Pacific  Railroad  Company;  Tyson  S.  Dines 
for  Denver  &  Salt  Lake  Railroad  Company. 

By  the  Commission:  On  the  Ist  day  of  June,  1915,  the  State 
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Board  of  Stock  Inspection  Commissioners  of  the  State  of  Colora- 
do and  the  Colorado  Stock  Gh^wers'  Association  filed  with  the 
Commission  a  complaint  aigainst  the  above*named  common 
carriers  operating  railroads  within  the  state  of  Colorado,  alleg- 
ing in  substance  that  the  defendants  own  and  operate  in  the  state 
of  Colorado  more  than  6,000  miles  of  main-line  railway,  along 
and  over  which  passenger  and  freight  trains,  operated  by  steam 
and  other  motive  power,  are  moved  daily  and  constantly  at  great 
speed  under  the  direction  and  control  of  said  defendants ;  that  the 
.tracks  of  the  above  carriers  are  constructed  upon  the  rights  of  way 
owned  by  the  defendants  or  under  th<eir  control,  and  the  rights  of 
way  are  of  the  width,  of  200  feet,  extending  100  feet  Osn  each  side 
of  the  railway  tracks;  that  the  above-named  common  carriers  are 
public  utilities,  and  as  such  are  under  the  jurisdiction  of  the  Com- 
mission and  subject  and  amenable  to  its  lawful  orders;  that  the 
rights  of  way  and  railway  tracks  of  the  above  common  carriers 
extend  and  are  constructed  through  and  across  cultivated  farm- 
ing lands  and  pasture  lands^  and  for  the  most  part  said  rights  of 
way  and  railway  trades  are  unfenoed  and  not  protected  in  any 
way  from  trespass  of  live  stock  up<m  the  said  rights  of  way  and 
railway  tracks;  that  said  defendants  in  operating  said  railways 
and  the  freight  and  passenger  trains  thereof  do  not  furnish,  pro- 
vide, and  maintain  such  instrumentalities,  equipment,  and  facili- 
ties as  promote  the  safety,  comfort,  and  convenience  of  its 
patrons,  employees,  and  the  public,  and  are  in  all  respects  ade- 
quate, efficient,  just,  and  reasonable,  and  that  the  failure  by  the 
said  deferidante  «0  to  do,  as  herein  set  forth,  is  unlawful  and 
contrary  to  the  Public  Utilities  act.  Session  Laws  1913,  page 
464,  and  of  §§  13  and  57  thereof,  and  of  an  act  pertaining  to  the 
fencing  of  railroad  lands,  Session  Laws  1911,  page  400,  and  §  1 
thereof. 

The  complaint  then  alleges  that  live  stock  strays  upon  the 
rights  of  way  and  tracks  of  the  above  carriers,  and  is  often  struck 
violently  by  the  rapidly  moving  passenger  and  freight  trains  of 
the  above  defendants,  and  when  so  struck  is  either  instantly  killed 
or  so  greatly  injured  as  to  become  a  total  loss  to  the  owners, 
except  for  the  hides  thereof,  the  value  of  which  hides  is  only  a 
small  percentage  of  the  value  of  said  live  stock ;  that  the  injury 
and  damage  from  the  destruction  of  said  live  stock  generally 
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occur  at  nigli^  or  to  far  from  the  *  preiaeiioe  of  any  witneaaes, 
except  employees  and  senants  of  the  defendanta,  that  the  owners 
of  the  said  live  stoek  are  unable  to  ftroretlLe  liability  for  damages 
of  the  said  defendants  for  killiiig  or  injuring  the  said  live  stock; 
that  in  the  said  state  of  Colorado  there  is  each  year  unlawfully 
destroyed  by  the  said  defendant  railways  tjiousands  of  head  of 
live  stock  ior  which  no  payment  is  ever  made  by  the  said  defend- 
ants to  the  owners  thereof. 

The  complaint  further  alleges  that  the  straying  of  the  Utc  stook, 
as  aforesaid,  upon  the  said  rights  of  way  and  railway  tracks, 
where  they  are  unlawfully  struck  and  destroyed  by  the  said  trains, 
is  a  great  and  constant  menace  to  the  safety,  comfort^  and  conven- 
ience of  passengers  traveling  upon  the  trains  of  the  defendants,  of 
the  employees  of  the  defendants,  and  of  the  public,  for  the  reason 
that  wheh  trains  oi  the  said  defendant  railways  strike  and  destroy 
live  stock  the  said  trains  are  frequently  thro^vtn  from  said  tracks 
thereby  and  precipitated  against  or  down  or  over  embankments, 
causing  great  loss  of  property  to  shipper  of  freight  and  danger 
to  and  loss  of  life  of  passengers  and  employees  of  the  said  defend- 
ants ;  ^at  this  loss  of  life  and  property  and  constant  danger  to 
passengers  and  employees  of  said  defaidants  is  unnecessary, 
easily  preventable,  and  would  not  occur  if  the  said  railways  and 
rights  of  way  and  tracks  thereof  were  protected  by  suitable  fences 
capable  of  barring  straying  live  stock  from  the  rights  of  way  and 
tracks  of  the  said  defendants;  that  the  erection  of  said  fences, 
with  suitable  eattle  guards  at  road  crossings,  by  die  defendant 
railways,  would  prevent  the  said  live  stock  from  straying  upon 
the  rights  of  way  and  railway  tracks,  and  eliminate  the  conse- 
quent loss  and  damage  to  the  owners  of  the  live  stock,  and  to 
shippers  of  freight,  knd  to  passengers,  and  the  consequent  dax^r 
to  and  loss  of  life  by  passengers  and  employees  of  the  said  defend- 
ants. 

It  is  then  alleged  in  the  complaint  that  the  neglect  and  refusal 

of  the  said  defendant  railways  to  fence  their  ri^ts  of  way  and 

railway  tracks,  and  the  said  operation  of  trains  upon  and  over 

said  unfenced  tracks,  are  contrary  to  the  statutes  of  the  state  of 

Colorado  affecting  railways,  the  enforoement  of  which  statute  is 

not  specifically  vested  in  any  officer  or  tribunal,  and  therefore,  to 

be  enforced  by  this  Commission  within  the  meaning  of  §  57  of 
P.U.R.1916D.  .-; 
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ihe  Public  Utilities  act ;  and  that  the  statute  fop  fencing  railway 
lands,  Session  Laws  1911,  page  400,  or  a  law  similar  or  identical 
in  its  purposes,  terms,  or  efiEe6t,  has  been  upon  the  statute  books 
of.  the  state  of  Colorado  for  a  term  of  years  prior  to  the  filing  of 
thio  oomplainf;,  and  that  the  defendants  have  at  all  times  unlaw* 
fully  refused^  neglected,  and.  wilfully  disobeyed,  violated,  and 
broken  the  said  law  by  n^lecting  and  refusing  to  fence  their 
said  rights  of  way  Oir  railway  tracks,  or  to  pay  to  the  owners  of 
live  stock  unlawfully  killed  upon  said  rights  of  way  or  railway 
tracks,  the  value  thereof.:  .  . 

The  plaintiffs  pray  for  an  order  of  this  Conmussioti  command- 
ing the  def^Mlant  carriers  to  erect  and  maintain  fences  alongside 
of  their  roads,  or  the  part  thereof  open:  to  tase,  where  the  same 
pass  through  or  along  or  adjoin  inclosed  or  cultivated  fields  or 
uninolosed  lands,  with  opCTiings  and  jgates  therein,  to  be  hung 
and  to  have  Iktches  and  hinges  so  they  may  be  shut  and  opened, 
at  all  necessary  farm  crossings  of  the  road,. except  at  crossings 
of  public  roads  and  highways  and  within  the  limits. of  incorpo- 
rated towns  and  cities  or  the  yard  limits  of  establiBhed  stations; 
and  also  to  construct  and  maintain  at  all  public  road  crossings 
good  and  ^ufiicient  cattle  guards,  such  fences,  gates,  and  cattle 
guards,  for  the  protection  of  live  stock  and  to  promote  the  safety, 
comfort,  and  convenience  of  the  defendant  railways'  patrons, 
employees,  and  the  public,  to  be  so  constructed  as  to  prevent 
horses,  mules,  asses,  and  cattle  from  straying  upon  said  rights  of 
way  tod  railway  tracks. 

On  the  9th  day  of  June,  1915,  nine  oi  the  above  defendant 
•carriers  filed  a  petition  with  the  Commission,  praying  that  the 
Commission  vacate  the  order  entered  requiring  the  defendants  to 
answer  the  complaint  herein,  and  requesting  that  thie  Commission 
issue  an  order  permitting  the  defendant  carriers  to  file  a  demurrer 
to  the  complaint  on  the  ground  that  the  Commission  lacks  power 
or  jurisdiction  to  ^ant  the  reKef  prayed  for  in  said  complaint. 

On  the  11th  day  of  June,  1915,  the  Commission  entered  an 
order  permitting  each  of  the  defendant  carriers  to  delnur  to  the 
jurisdiction  of  the  CommissioiD,  providing  that  each  of  said 
demurrei^s  be  accompanied  hj  ftn  answer  admitting  or  denying 
the  allegations  set  forth'  in  the  complaint. 

On  the  18th  day  of  August,  1915,  at  the  hearing  room  of  the 
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CommissioB,  in  the  State  Capitol  Building  in  the  city  and  county 
of  Denver,  the  defendant  carriers  argued  orally  before  the  Com- 
mission in  support  of  their  several  motions  and  demurrers  to  tlie 
complaint,  and  to  the  jurisdiction  of  the  CominissicMi,  and  the 
attorney  for  the  plaintiffs  argued  orally  in  support  of  the  com- 
plaint and  against  the  motions  and  demurrers  of  the  several 
defendants. 

The  motions  and  demurrers  of  the  defendant  carriers  brought 
to  issue  the  following  propositions,  via: 

1.  The  right  of  the  complainants  to  appear  as  parties  plaintiff 
before  the  Commission. 

2.  A  denial  of  the  jurisdiction  of  the  Commission  over  the 
following  named  defendant  carriers,  viz:  the  Chicago,  Rock 
Island,  &  Pacific  Railroad  Company,  J.  M.  Dickinscm,  receiver; 
the  Colorado  Midland  Kailway  Company,  Geo,  W.  Valleiy, 
receiver;  the  Denver,  Laramie,  &  Northwestern  Kailroad  Com- 
pany. Marshall  B.  Smith,  receiver,  for  the  reason  that  these 
carriers  are  represented  by  receivers  duly  appointed  by  courts  of 
competent  jurisdiction  and  subject  only  to  the  orders  of  these 
courts. 

3.  That  the  Commission  has  no  jurisdiction  over  the  subject- 
matter  contained  in  the  complaint,  and  no  power  or  authority  to 
grant  the  relief  sought  therein. 

Competency  of  Parties  Plaintiff. 

[1]  The  first  objection  made  to  the  complaint  by  the  defend- 
ant carriers  is  that  the  plaintiffs  are  not  competent  to  maintain 
this  proceeding  before  the  Commissicm.  Section  45  of  the  Pub- 
lic Utilities  act  authorizes  the  Commission  to  make  oomplaint  on 
its  own  motion,  and  permits  any  corporation,  person,  chambeT 
of  commerce,  board  of  trade,  or  any  civic,  commercial,  mercantile, 
traffic,  agricultural,  or  manufacturing  association  or  organization, 
or  any  body  politic  or  municipal  corporation,  to  file  a  complaint 
before  this  Commission,  except  as  to  the  reasonableness  of  any 
rates  or  charges  of  any  gas,  electrical,  water,  or  telephone  corpora- 
tion, and  as  to  those  questions  permits  the  Commission  to  bring 
a  complaint  upon  its  own  motion  or  the  petition  may  be  signed  by 
the  mayor  or  chairman  or  president  of  the  board  of  trustees,  or 
majority  of  the  council,  commission,  or  other  legislative  body  of 
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the  conntyy  city  and  county,  or  city  or  town,  if  any,  within  which 
the  alleged  violation  occurs,  or  not  less  than  twenty-five  con* 
suniers  or  purchasers  or  prospective  consumers  or  purchasers  of 
such  gas,  electric,  water,  or  telephone  service.  It  further  appears 
in  this  act  that  it  is  the  intent  of  the  legislature  that  no  complaint 
shall  be  dismissed  because  of  the  absence  of  direct  damage  to 
the  complainants. 

It  would  therefore  appear  that  the  position  of  the  defendant 
carriers  as  to  the  incompetency  of  the  parties  plaintiff  is  not'Well 
taken. 

Jurisdiction  of  the  Commission  as  to  Railroads  Operated  by  Fed- 
eral and  State  Receivers. 

[2,  3]  Three  of  the  defendant  carriers,  viz.,  the  Colorado 
Midland  Railway  Company,  by  George  W.  Vallery,  receiver ;  the 
Denver,  Laramie,  &  Xorthwestem  Railroad  Company,  by  Mar- 
shall B.  Smith,  receiver;  the  Chicago,  Rock  Island,  &  Pacific 
Railroad  Company,  by  J.  M.  Dickinson,  receiver, — ^have 
demurred  to,  and  moved  to  strike,  the  complaint  for  the  reasons 
that  railroads  operated  by  receivers  acting  under  authority  of 
Federal  or  state  courts  are  not  subject  to  the  jurisdiction  of  the 
Public  Utilities  Commission  of  the  State  of  Colorado,  and  that 
leave  must  be  obtained  from  the  courts  appointing  the  respective 
receivers  before  an  action  can  be  brought  by  or  before  the  Public 
Utilities  Commission  of  the  State  of  Colorada 

Subsection  E  of  §  2  of  the  Colorado  law  pertaining  to  public 
utilities  reads  as  follows:  **The  term  ^common  carriers,'  when 
used  in  this  act,  includes  every  railroad  corporaticm ;  street  rail- 
road corporation;  express  corporation;  despatch,  sleeping  car, 
dining  car,  drawing  room  car,  freight,  freight  line,  refrigerator, 
oil,  stock,  fruit,  car  loaning,  car  renting,  car  loading;  and  every 
other  corporation  or  person  aflFording  a  means  of  transportation 
by  automobile  or  other  vehicle,  similar  to  that  ordinarily  afforded 
by  railroads  or  str^t  railways  and  in  competition  therewith, 
either  passengers,  freight,  or  express  between  fixed  points  or  over 
established  routes;  and  every  other  car  corporation  or  person, 
their  lessees,  trustees,  receivers,  or  trustees  appointed  by  any 
court  whatsoever,  operating  for  compensation  within  this  state," 

It  therefore  becomes  quite  apparent  that  the  legislature  of  the 
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state  of  Colorado  empowered  the  Commission  with  jurisdiction  to 
regulate  railroads  operated  by  receivers  appointed  by  iiny  cjourt 
whatsoever. 

It  is  alleged  by  the  defendant  carriers  that  this  act  of  the 
legislature  was  ultra  vires. 

The  Denver,  Laramie,  &  Northwestern  Railroad  is  operated 
under  the  management  of  Marshall  B.  Smith,  receiver,  appointed 
by  the  district  court  of  the  second  judicial  district  of  the  state 
of  Colorado,  and  it  becomes  necessary  t&r  the  Commission  to 
determine  whether  or  not  the  Denver,  Laramie,  &  Northwestern 
Railroad,  and  its  receiver,  Marshall  B.  Smith,  are  subject  to  the 
control  of  the  Public  Utilities  Commission  of  the  State  of 
Colorado,  the  said  receiver  having  been  appointed  by  a  state  court 
of  competent  jurisdiction.  The  supreme  court  of  the  state  of 
Kansas  decided  this  very  question  in  the  case  of  State  ex  rel. 
Caster  v.  Flannelly  (1915)  96  Kan.  372,  RU,R.  1916C,  810, 
152  Pac.  22,  stating:  "The  next  question  is.  Are  the  receivers 
subject  to  the  control  of  the  Public  Utilities  Conmii?sion,  under 
the  Public  Utilities  act?  .  •  .  The  Kansas  Natural  Gas 
Company,  whose  property  is  now  in  the  possession  of  the  receiv- 
ers, and  whose  business  is  now  being  conducted  by  them,  was 
engaged  in  the  business  of  a  public  utility.  When  the  receivers 
continue  to  do  t^e  same  business  and  render  the  same  service  as 
that  performed  by  the  Kansas  Natural  Gas  Company,  they  are  a 
public  utility,  as  defined  in  the  Public  Utilities  act,  and  are  sub- 
ject to  the  provisions  of  the  act  The  appointment  of  receivers 
to  carry  on  the  business  of  a  public  utility  does  not  withdraw  that 
public  utility  or  its  receivers  from  the  control  of  the  laws  of  the 
state.  The  Public  Utilities  Commission  can  make  the.  same 
orders,  rules,  and  regulations  governing  these  receivers  and  the 
property  in  their  control  that  they  could  have  made  concerning 
the  Kansas  Natural  Gas  Company  and  its  property  before  the 
receivers  were  appointed.  The  receivers  have  the  same  right  to 
appeal  to  the  courts  that  the  Kansas  Natural  Gas  Company  had, 
— no  greater,  no  less/' 

The  Colorado  Midland  Railway  Company,  operating  in  ike 
state  of  Colorado  by  George  W.  Vallery,  receiver,  and  the  Chi- 
cago, Rock  Island,  &  Pacific  Railroad  Company,  operating  within 
the  state  of  Colorado  by  J.  M.  Dickindpn,.r^eiver,  question  the 
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jttrisdietioiii  of  tliie  Gommiaaion  for  the  reason  that  theBe  rail- 
roads are  operated  by  leoeivexB..  appointed  by  the  ^Federal  eourL 
'  It  therelore  becomes  neoeasary  for  the  Oomniiseoon  to^  determine 
whether  the  railway  companies  operating  in  tlie  state  of  Colorado 
and  under  &«  management  of  a  receiver. appointed  by  a  Federal 
count  may  evade  the  laws  of  the  etate^  and  be  not  subject  to  the 
police  power  of  the  states  It  would  iippeac  to  be  the  position  of 
these  three  6bjeetii^  carriers  that  their  respective  receivers  can 
atand  in  open  oj^Kwition  to  the  police  power  of  thj&  state  and  the 
statutes  pertaining  to  the  regulation  of  public  utilities.  This 
Commission  is  of  the  opinion;  that  no  courts  Federal  or  state, 
would  permit  one  of  its  servants  or  officers,  over  whose  acts  it  has 
plenary  control,  to  merely  neglect  to  obey,  much  lees  to  opejily. 
Tiolate,  the  terms  of  a  valid  law,  and  the  Commission  is  of  the 
opinion  further  that  the  position  of  these  three  carriers  is  unten* 
abla  As  authority  for  this  proposition,  the  attention  of  the 
objecting  defendants  is  called  to  the  case  of  the  Railroad  Commis- 
sion V.  Alabama  O.  S.  R.  C<k  decided  by  the  supreme  court  of 
Alabama  on  June  30,  191S,  185  Ak.  3S6,  L.R.A.1915D,  98,  U 
So.  18. 

In  this  case  the  Railroad  Commission  of  Alabama  directed  cer- 
tain railroads  opei'ating  within  the  st^te  of  Alabama  to  abandon 
certain  parts  of  their  present  facilities,  and  to  acquire  the  neces- 
sary property,  and  construct  and  maintain  a  union  passenger 
station  within  the  city  of  Bessemer,  Alabama.  The  supreme 
cowYt  of  Alabama,  after  deciding  that  the  Railroad  Commission 
had  legal  authority  to  require  the  construction  of  a  union  rail- 
road station,  together  with  the  abandonment  of  facilities  and  the 
acquirement  of  other  facilities,  and'  that  the  facts  in  that  case 
sustained  the  judgment  of  the  Railroad  Commission  in  its  order, 
was  called  upon  by  certain  objecting  carriers  operated  by  receiv- 
ers appointed  by  Federal  courts  to  decide  whether  a  railroad  com- 
pany in  the  possession  of  receivers  appointed  by  a  Federal  court 
is  taken  out  of  the  operation  of  a  state  statute  authorizing  a  rail- 
road commission  to  regulate  common  carriers.  The  court  stated 
in  part:  "It  is  the  duty  of  all  persons  who  receive  protection  at 
the  hands  of  the  law  to  obey  it.  Recognizing  the  binding  neces- 
sity of  this  truism,  the  Congress  of  the  United  States  has 
exprcr-ftlv  dieclared  that  ^whenever,  in  any  cause  pending  in  any 
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court  of  the  United  States,  there  shall  be  a  receiver  or  manager 
in  possession  of  any  property,  such  receiver  or  manager  shall 
manage  and  operate  such  property,  according  to  the  requirements 
of  the  valid  laws  of  the  state  in  which  such  property  shall  be  situ- 
ated, in  the  same  manner  that  the  owner  or  possessor  thereof 
would  be  bound  to  do  if  in  possession  thereof/  4  Fed.  Stat 
Anno.  p.  386,  26  Stat,  at  L.  436,  chap.  866,  §  2,  Comp.  Stat 
1913,  §  1047.  If,  therefore,  the  receivers  of  the  Atlanta,  Bir- 
mingham, &  Atlantic  Railroad  Company  are  acting  under  the 
appointment  and  supervision  of  a  Federal  court,  they  are  bound, 
under  the  express  mandates  of  a  Federal  statute  which  provides 
a  penalty  for  its  nonobsen^ance,  to  obey  the  valid  laws  of  this  state. 
•  •  .  This  proceeding  in  no  way  involves  the  actual  custody 
or  control  of  the  receivers  of  the  Atlanta,  Birmingham,  &  Atlantic 
Railroad  Company,  over  the  property  of  said  railroad  company. 
It  undertakes  to  take  no  property  from  them  whatsoever.  It 
simply  undertakes  to  compel  the  receivers,  in  their  operation  of 
the  railroad  of  which  they  are  receivers,  to  obfey  a  valid  law  of 
this  state.  The  Congress  of  the  United  States  has  declared  that 
*every  receiver  or  manager  of  any  property,  appointed  by  any 
court  of  the  United  States,  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the  business  connected  with  such 
property,  without  the  previous  leave  of  the  court  in  which  such 
receiver  or  manager  was  appointed'  (see  4  Fed.  Stat  Anno.  p. 
3S7,  and  authorities  cited  in  the  notes  to  that  section)  ;  ai^d  under 
this  section  it  is  generally  held  that  previous  leave  of  the  court  in 
which  the  receiver  was  appointed,  to  sue  a  receiver,  is  necessary 
only  when  the  suit  involves  the  actual  custody  or  control  by  the 
receiver  of  the  property,  or  a  part  of  the  property,  of  which  he  is 
in  possession  or  control  as  such  receiver.  High,  Receivers,  4tU 
ed.  p.  542,  §  395b.  .  •  •  The  present  suit  was  instituted  for 
the  purpose  of  compelling  receivers,  in  the  administration  of  the 
affairs  of  a  corporation  in  this  state,  to  obey  laws  which  they 
are  neglecting  to  obey,  and  for  which  neglect  they  are  liable  to  a 
penalty.  •  .  .  This  proceeding,  in  so  far  as  the  insolvent 
railroad  company  is  concerned,  as  already  stated,  grows  out  of  the 
neglect  of  its  receivers  to  obey  one  of  the  general  laws  of  this  state, 
which  law  has  become  operative  in  the  city  of  Bessemer  by  virtue 
of  the  order  of  the  Railroad  Commission.    For  their  n^lect  or 
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rt-f  iisal  to  obey  or  carry  out  the  terms  of  this  law,  these  receivers, 
or  the  railroad  comiiany  of  which  they  are  receivers,  are  liable  to 
a  penalty  fixed  by  the  act.  For  the  collection  of  this  penalty, 
undoubtedly  an  action,  without  first  obtaining  leave  of  the  court 
in  which  the  receivers  were  appointed,  would  lie.  High,  Receiv- 
ers, 4th  ed.  p.  642,  §  395b,  and  authorities  cited.  And  as  this 
proceeding  is  to  confer  action  on  the  part  of  the  receivers  in  a 
matter  growing  out  of  their  management  of  the  property  as  receiv- 
ers, and  required  of  them  by  the  law  of  this  state,  we  can  see  no 
reason  why  the  above-quoted  Federal  statute  does  not  apply  to 
this  case.    Ibid.'^ 

See  also  Erb  v.  Moraach,  177  U.  S.  584,  44  L.  ed.  897,  20  Sup. 
Ot.  Rep.  819. 

The  above  reasoning  appears  to  be  logical,  and  it  is  the  opin- 
ion of  the  Commission,  therefore,  that  the  objections  of  the  three 
defendant  carriers  operated  >rv  receivers  to  the  jurisdiction  of 
the  Commission  is  not  well  taken. 

Jvrisdiction  of  Commission  Over  the  Stthject-Matter  Contained 

in  the  Petition,  * 

[4]  The  complaint  in  this  case  prays  for  an  order  by  the  Com- 
mission "directing  and  commanding  the  defendants,  within  a 
time  to  be  fixed  by  the  Connuission,  to  erect  and  thereafter  main- 
tain fences  on  the  sides  of  their  roads,  or  the  part  open  to  use, 
where  the  same  pass  through,  along,  or  join  inclosed  or  cultivated 
fields  or  uninclosed  lands,  with  openings  and  gates  therein,  to  be 
hung  and  have  latches  and  hinges  so  that  they  may  be  opened 
and  shut,  at  all  necessary  farm  crossings  of  the  road,  except  at 
crossings  of  public  roads  and  highways,  and  within  the  limits  of 
incorporated  towns  and  cities,  or  the  yard  limits  of  established 
stations ;  and  also  to  construct  and  thereafter  maintain  at  all  pub- 
lic road  crossings  now  existing,  or  hereafter  established,  good  and 
sufiicient  cattle  guards,  such  fences,  gates,  and  cattle  guards  for 
the  protection  of  live  stock,  and  to  promote  the  safety,  comfort, 
and  convenience  of  the  defendants'  patrons,  employees,  and  the 
public,  to  be  constructed  so  as  to  be,  in  the  opinion  of  the  Com- 
mission, amply  sufiicient  to  prevent  horses,  mules,  asses,  and  cattle 
from  straying  upon  said  rights  of  way  and  railway  tracks*" 

It  is  the  contention  of  the  plaintiffs  that  larg6  portions  of  tho 
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riglits  of  way  and  railway  tracks  of  the  defendant  carriers  are 
unfenced)  and  are  not .  protected  in  any  way  from  trespasses  of 
live  stock,  and  that  the  defendant  parriers,  in  operating  said  rail- 
ways and  the  freight  and  passenger  trains  thereof,  do  not  furnish, 
provide,  and  maintain  such  instrumentalities,  equipment,  and 
faieilities  as  promote  the  safety,  comfort,  and  ccmvenience  of  their 
])atrons,  employees,  and  the  public,  and  as  are  in  all  respects 
adequate,  efficient,  just,  and  reasonable,  and  that  the  failure  by 
the  defendant  carriers  so  to  do  is  contrary  to  the  Public  Utilities 
act  of  the  9tate  of  Colorado,  and  contrary  to  an  act  relating  to 
the  fencing  of  railroad  lands  foimd  in  the  Session  Laws  of  the 
state  of  Colorado,,  at  page  400,  f^r  the  year  1911. 

Section  57  of  the  Public  Utilities  act  makes  it  the  duty  of  the 
Commifieion  to  see  that  the  provisions  of  the  Consjtitution  and 
statutes  of  this  state  affecting  public  utilities,  the  enforcement 
of  which  is  not  specifically  vested  in  some  other  officer  or  tribunal, 
are  enforced  and  obeyed,  and  that  the  violations  thereof  are 
promptly  prosecuted  and  the  penalties  due  the  state  therefor  col- 
lected ;  and  it  is  further  provided  that  it  shall  be  the  duty  of  the 
attorney  general  or  the  district  attorney  of  the  proper  county  or 
county  and' city  to  aid  ^n  any  investigation,  hearing,  or  trial  had 
under  the  provisions  of  this  act,  and  to  institute  and  prosecute 
actions  and  proceedings  for  the  enforcenient  of  the  provisions  of 
the  Constitution  and  statutes  of  this  state  affecting  public  utili- 
ties, and  for  the  punishment  of  all  violations  thereof. 

The  defendant  carriers  attack  the  constitutionality  of  the 
"fencing  act,"  and  earnestly  contend  that  the  Conpnission  has  no 
power  to  order  the  defendant  carriers  to  comply  with  this  statute; 
and  also  contend  that  the  Commission,  u^der  the  terms  of  the 
Public  Utilities  act,  is  not  empowered  with  l^al  authority  to 
order  the  said  carriers  to  fence  their  rights  of  way  or  any  part 
thereof,  taking  the  position  that  even  though  the  Commission  has 
been  given  this  authority  by  the  legislature  ^he  same  is  unconsti- 
tutional and  null  and  void. 

It  is  perhaps  within  the  province  of  this  Commission  to  sug^ 
gest  to  the  attorney  general  that  a  suit  be  brought  in  the  name  of 
the  people  of  the  state  of  Colorado,  or  the  Public  Utilities  Com- 
mission of  the  State  of  Colorado,  to  compel  the  defendant  carriers 
to  fence  their  rights  of  way  in  a.CQordance  with  the  provisions  of 
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the  ^'feacing  act)''  but  it  is  the  opinion  of  the  Commission  that 
where  the  l^slature  haa  directly  vested  the  Commission  with 
authority  to  direct  every  public  utility  to  provide  and  maintain 
such  service,  inBtrumentalities,  equipment^  and  facilities  as  shall 
promote  the  health,  safety,  comfort,  and  convenience  of  its 
patrons,  employees,  and  the  public^  and  as  shall  in  all  respects  be 
adequate,  efficient,  just,  and  reasonable,  and  in  §§  24  and  25  of 
the  Public  Utilitiea  act,  providing  that  whenever  the  Co^moiisaion, 
after  a  hearing  upon  its  own  motion  or  upon  complaint,  shall  find 
that  the  rules,  regulations,  practices,  equipment,  appliances,  facil- 
ities, or  service  of  any  public  utility  are  unjust,  unreasonable, 
unsafe,  inadequate,  or  insufficient,  or  where  the  Commission  shall 
find  that  additions,  extensions^  repairs,  or  improvements  to  or 
change  in  the  existing  plant,  operating  facilities,  or  other  physical 
property  of  any  public  utility,  or  of  any  two  or  more  public  utili- 
ties, ought  reasonably  to  be  made^  or  that  the  new  structure  or 
structures  should  be  erected  to  promote  the  convenience  or  secu- 
rity of. its  employees  or" the  public,  or  in  any  other  way  to  secure 
adequate  service  or  facilities,  it  i»  made  the  duty  of  the  Com- 
mission to  determine  the  just,  reasonable,  safe,  proper,  adequate, 
or  sufficient  rules,  regulations^  pi^actices,  equipiment,  appliances, 
facilities,  seirvice,  ox  ^method  to  be  obsen^ed,  furnished,  con- 
structed, enforced,  or  employed,  and  to  direct  that  the  additions, 
extensions,  repairs,  improvements,  or  changes  be  made,  or  such 
structure  or  structures  to  be  erected. 

The  CommisftioD  is- of  iiie  opinion  that  the  legislature  of  the 
state  of  Colorado  has  directly  vested  the  Commission  with  juris- 
diction over  the  subject-matter  in  the  petition  of  the  petitioners. 

It  then  becomes  necessary  for -the  Commission  to  determine 
whether  it  shall  attempt,  by  proper  action,  to  enforce  the  provi- 
sions contained  in  the  "fencing  act,"  or,  in  lieu  thereof,  permit 
the  plaintiffs  in  this  cause  to  present  to  the  Commission  sufficient 
showing,  if  the  same  can  be  made,  to  require  an  order  of  the 
Commission  directing  one  or  more  of  the  defendant  carriers  to 
fence  and  otherwise  properly  protect  portions  of  the  rights  of  way 
owned  and  controlled  by  a  defendant  carrier  or  carriers. 

The  Commission  is  uncertain  as  to  whether  the  legislature 
intended  that  the  "fencing  act'*  should  be  enforced  through  the 
action  of  this  Commission,  but  has  concluded  that  it  was  the  inten- 
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tion  of  the  legislature  to  vest  in  the  Commission  power  and 
authority,  by  the  terms  of  the  Public  Utilities  act>  to  assume  ju- 
risdiction over  the  subjectrmatter  contained  in  the  complaint  of 
the  plaintiffs,  and  the  Commission  therefore  will  permit  the 
plaintiffs  to  present  evidence  in  the  above  cause  against  one  or 
more  of  the  defendant  carriers  for  the  purpose  of  showing  the 
Commission  that  additional  instrumentalities,  equipment,  appli- 
ances, facilities,  apparatus,  or  improvements  to  the  physical 
property  of  one  or  more  of  the  defendant  carriers  should  be  made 
to  promote  the  safety,  health,  comfort,  and  oonvenieace  of  its 
patrons,  employees,  and  the  public,  and  to  make  the  same  in  all 
respects  adequate,  efficient,  just^  and  reasonable. 

It  is  therefore  ordered  that  the  demurrers  of  the  defendant 
carriers  to  the  complaint  of  the  plaintiffs  be  overruled. 

It  is  further  ordered  that  the  motions  to  strike  and  the  motions 
to  dismiss  the  complaint  be  denied. 

It  is  further  ordered  that  the  plaintiffs  may  appear  before  the 
Commission,  upon  a  date  to  be  set  by  the  Commission,  and  make 
such  showing  as  they  desire  as  to  the  subject-matter  contained  in 
their  complaint. 

The  Public  Utilities  Commission  of  the  State  of  Colorado,  by 
S,  S.  Kendall,  M.  H.  Aylesworth,  and  Geo.  T.  Bradley,  Com 
missioners. 


CONNECTICUT  PUBLIC  UTILITIES  COMBHSSION. 

BE  H.  LILLIAN  HEAVITT  et  aL 

[Docket  No.  1763.] 

Discrimination  ^  Rates  ^  Street  rail'ways --^  Reduced  fare  to  school^ 
teachers, 

1.  8chool-teacher8  cannot  complain  of  the  withdrawal  uf  the  priri* 
lege  to  ride  on  scholars'  street  railway  tickets. 

Valuation  —  Factora  considered. 

2.  In  a  street  railway  rate  valuation,  consideration  was  given  to 
the  plant  and  e(]uipment  account,  the  par  value  and  the  taxable  value 
of  stock  and  bonds,  the  cost  to  reproduce  new  and  the  original  invesl- 
ment,  as  having  varying  evidentiary  weight. 

Return  —  Street  railways  —  Operating  expense  —  Cost  of  Highway  <m- 
provements. 

3.  The  cost  of  highway  improvements  which  are  only  incidental  to 
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•treet  railway  operation  may  be  allowed  aa  an  operating  expense  in 
rate  making. 
Return '^  Street  railways  ^^S  per  cent  not  excessive. 

4.  A  street  railway  schedtde  of  fares  yielding  a  return  of  less  than 
5  per  cent  is  not  ezoessiye  aa  a  whole. 
Mvidenee~^  Presumption  of  reasonableness  of  rates  yields  to  proofs, 
6.  The  presumption  of  reasonableness  from  the  voluntary  long  con- 
tinuance of  rates  cannot  prevail  against  proof  of  insufficient  income. 
Rates  »  Street  railways  —  Comparisons, 

6.  The   reasonableness   of    increased    street   railway    ratea   under. 
1-eent  zones  should  be  tested  by  comparison  between  localities  rather 
than  by  comparison  with  the  old  unequal  6-cent  zone  rates  between  simi- 
lar points. 

Rates  —  Street  railways  —  Profits  to  lessee  from  rate  increase. 

7.  It  is  no  objection  to  a  proper  increase  of  fareis  for  a  leased  street 
railroad,  that  the  increase,  beyond  the  amount  necessary  for  the  rental, 
will  go  to  the  lessee  as  profits  under  the  lease* 

Diserimination  —  Rates  —  Street  ralltvays  —  Length  of  fare  zones. 

8.  A  street  railway  should  not  be  required  to  fix  arbitrary  mile 
fare  zones,  or  zones  of  exactly  equal  length,  since  the  denser  the  popu* 
lation  the  longer  should  be  the  poaaible  ride  for  a  single  fare  unit. 

Discrimination  —  Rate  —  Street  railways  —  Length  of  stones. 

9.  Upon  the  removal  of  some  inequalities  by  the  substitution  of 
1-cent  street  railway  fare  zones  for  5-cent  zones  neutral  zones  were  es- 
tablished at  zone  terminals  to  permit  riders  in  more  densely  populated 
localities  to  aecure  transportation  commensurate  with  the  cost  of 
servioe. 

[May  17,  1916.] 

Complaint  by  H.  Lillian  Hewitt  and  other  school-teachers, 
and  intervening  petition  of  the  towns  of  Stonington  and  Groton, 
that  the  passenger  fares  of  the  Groton  &  Stonington  Street  Rail- 
way Company  are  unjust  and  unreasonable;  fares  held  not  un- 
reasonable except  as  they  discriminate  against  and  unduly  burden 
traffic  at  certain  zone  terminals,  and  neutral  zones  ordered  at 
such  points. 

After  setting  forth  a  petition  by  school-teachers  in  Stonington 
and  Groton,  and  an  intervening  petition  by  said  towns,  protest- 
ing against  increased  street  railway  fares,  the  following  opinion 
was  rendered: 

By  the  Commission:  The  Grotcm  &  Stonington  Street  Eail- 
way  Company  was  incorporated  by  special  act  of  the  legislature 
in  1903,  and  was  organized  on  August  17]th  of  the  same  year. 
The  road  was  opened  for  traffic  from  Groton  to  Mystic  on  Decem- 
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ber  19,  1904,  to  Stoniiigton  on  April  8,  1905,  and  to  Pawcatuck 
at  the  Connecticut-Rhode  Island  state  line  on  May  6,  1905.  The 
so-called  Old  Mystic  exteusion,  from  a  point  on  the  main  line 
in  the  village  of  Mystic  to  the  village  of  Old  Mystie,  some  3^ 
miles  northerly,  was  opened  September  23,  1911.  From  the  time 
of  its  organization,  until  July  1,  1912,  the  Groton  &  Stonington 
Street  Kailway  Company  was  independently  operated.  On  and 
after  said  date  it  was  operated  under  lease  by  the  Norwich  k 
Westerly  Traction  Company,  which  company  also  owned  and 
continues  to  hold  the  entire  outstanding  common  stock  of  the 
respondent,  amounting  to  $400,000  par  value,  in  which  comuion 
stock  is  vested  the  entire  voting  rights  of  the  company.  There 
is  also  outstanding  6  per  cent  cumulative  preferred  stoek  in  the 
amount  of  $200,000  par  value.  The  bonded  indebtedness  con- 
sists of  $475,000  par  value  issued  In  two  instalments;  the  first 
being  dated  July  1, 1904,  in  the  sum  of  $375,000,  and  the  second 
being  dated  July  1,  1911,  in  the. sum  of  $100,000,  both  bearing 
interest  at  the  rat«  of  5  percent  per  altninn: 

The  company  operates  cars  between  Groton,  on  the  easterly 
bank  of  the  Thames  river,  and  the  passenger  station  of  the  New 
York,  Xew  Haven,  Si  Hartford  Railroad  Company  in  Westerly, 
Rhode  Island,  a  point  .29  of  a  mile  easterly  of  the  Pawcatuck 
river,  which  separates  Rhode  leland  and  Connecticut.  The  oper- 
ation of  cars  over  this  short  distance  in  Rhode  Island  makes  this 
an  interstate  company,  and  brings  it  under  the  jurisdiction  of  the 
Interstate  Commerce  Commission,  although  the  portion  of  line 
in  Rhode  Island  is  the  property  of  the  Norwich  and  Westerly 
Traction  Company,  and  not  of  the  respondent  Prior  to  the  date 
of  operation  by  its  lessee,  the  Groton  &  Stonington  ran  its  cars 
only  to  the  Pawcatuck  river  bridge.  On  September  30,  1915,  the 
company  filed  a  new  tariff  with  the  Interstate  Commerce  Com- 
mission, which  it  proposed  to  put  into  effect  on  November  1, 
1915.  Protests  against  approval  of  this  tariff  were  filed  with  the 
Interstate  Commerce  Commission,  and  the  Commission  sus- 
pended a  portion  thereof,  but  the  company  deferred  putting  the 
entire  tariff  into  effect,  owing  to  a  misundergtaading  o£  the  ruling 
upon  the  matters  objected  to.  This  misunderstanding  was 
later  cleared  up,  and  th6  tariff  as  amended  was  made 
effective  on  November  22,  1915,  public  notice  of  the  change  in 
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rates  being  given  by  the  distribution  of  copies  (^  a  local  paper 
upon  the  cars  of  r^pondent  minning  during  the  evening  of  Sun- 
day, N OTember  2l8t,  which  papers  carried  an  advertiBement  of 
the  change  about  to  go  into  effect.  Part  of  the  objection  of  the 
petitioners  arose  from  the  limited  notice  given  of  the  pending 
change  in  rates. 

Previous  to  the  date  of  this  new  tariff,  the  system  of  faxes  was 
structurally  sithilar  to  that  commonly  employed  by  street  rail- 
way companies  throughout  the  country,  viz.,  the  road  being 
divided  into  Sections  or  "zones^'  of  varying  lengths,  a  5^eent  fare 
was  charged  for  a  ride  in  each  zone.  Lapovers  were  established 
at  the  terminals  of  the  several  zones  to  enable  riders  entering  the 
ears  or  leaving  a  short  distance  from  the  fixed  zone  terminal  to 
secure  a  scanewhat  longer  ride  for  the  5  cents  paid.  The  main 
line  between  iSroton  and  the  Westerly  railroad  station  was 
divided  into  six  5-cent  zones.  The  branch  line  to  Old  Mystir. 
was  divided  into  two  such  zones.  Tickets  were  issued  in  books 
of  forty,  at  a  reduced  fate  of  3f  cents  for  the  regular  5-cent 
zone  ride,  gbod  f or  travel  in  the  last  two  zones  toward' Westerly. 
Similar  tickets  were  sold  in  books  of  thirty,  at  the  rate  of  3^  cents, 
good  on  the  two  zones  of  the  Old  Mystic  extension.  "Public 
school-scholars  fifty-trip  ticket  books"  so-called  were  also  sold  for 
$1.60,  good  \intil  \tsed,  in  any  zone  on  the  line.  These  school 
tickets  were  available  to  any  person  between  the  ages  of  five  and 
twenty-one,  and  according  to  the  former  tariff  sheet  could  be  used 
between  the  hours  of  7  o'clock  a.  m.  and  6  o'clock  p*  m.  The  testi- 
mony at  the  hearings  was  to  the  effect  that  these  tickets  had,  in 
fact,  been  sold  to  school  children  and  to  school-teachers^  but  sel- 
dom to  other  patrons  of  the  road  within  the  age  limits  specified. 

The  new  tariff,  effective  November  22,  1915,  is  based  upon 
an  entirely  different  system.  The  main  line  between  Groton  and 
Westerly  is  divided  into  eighteen  zones  of  varying  length,  but 
averaging  approximately  1.11  miles  each,  and  the  Old  Mystic 
branch  is  divided  into  four  zones  with  an  average  length  of  .815 
miles.  In  general,  the  fare  charged  linder  the  new  schedule  is 
5  cents  for  a  ride  in  any  part  of  two  zones,  and  3  cents  a  zone 
for  a  ride  in  more  than  two  zones,  being  an  average  rate  per  mile; 
for  through  riders  on  the  main  line,  of  approximately  1.8  cents. 
On  Account  of  the  2-cent  unit  of  fttre  it  has  been  called  the 
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^^copper  zone''  'system  to  distinguish  i$  from  the .  former  nickel 
zone  system,  although  the  &-cent  u^it  as  a  minimum  charge  for 
each  passenger  is  still  retained.  ConductO/TS  are  f  uraished  with 
ticket  boxes  so  arranged  that  each  ticket  can  be  punched  to.  show 
the  ride  paid  for  by  each  passengeir,  the  passenger  boing  given 
the  ticket  as  a  receipt  when  more  than  5  cents  is  paid,  the  con- 
ductor retaining  the  stub  in  the  ticket  box  to  turn  in  at  tiiie  end 
of  the  run.  The  names  of  the  several  zone  terminals  appear  on 
these  tickets,  each  zone  terminal  being  numbered  with  an  even 
number  so  that  the  subtraction  of  the  number  opposite  the  ter- 
minal name  representing  one  end  of  the  ride  from  the  number 
opposite  the  terminal  name  representing  the  other  end  of  the  ride 
will  show  the  exact  fare  paid  by  each  rider. 

The  Commission,  on  Friday,  February  11th,  went  over  the 
line  of  respondent  from  Grotoai  to  Pawcatuck  river  and  from 
Mystic  to  Old  Mystic,  and  paid  particular  attention  to  the  length 
of  the  several  zones,  the  location  of  the  zone  terminals,  and  the 
distribution  of  populati<m  along  the  Une.  On  Tuesday,  May  2, 
1916,  the  Commission  again  inspected  the  road  with  a  view  to  the 
possible  relocation  of  zone  terminals  or  the  establishment  of 
neutral  zones,  as  will  hereinafter  further  appear.  The  Commis- 
sion s  accountant  examined  the  records  and  books  of  accoimt  of 
respondent^  checking  stateoients  suba^itted  at  the  several  hearings 
and  investigating  in  detail  along  lines,  designated  by  the  Com- 
mission, on  whioh  further  infprmation  was  desired.  The 
respondent  company  offered  blueprint  plans  showing  graphically 
a  comparison  of  the  present  rates  with  the  rates  formerly  in 
effect,  and  the  extent  of  the  present^  as  compared  with  the  former, 
zones. 

Evidence  was  submitted  at  the  several  hearings  to  show  the 
financial  condition  of  the  respondent,  and  officers  of  the  company 
testified  as  to  the  necessity  for  increasing  the  revenue,  beyond  that 
produced  by  the  old  rates,  the  amount  necessary,  and  the  fairness 
of  the  proposed  method  of  acquiring  sujch  additional  revenue  from 
the  patrons  of  the  road.  The  p^itioners  showed  in  detail  wherein 
certain  localities  were  required  to  pay  increases  in  rate  alleged 
to  be  greatly  disproporticmate  to  the  increases  between  other 
points.-  It  was  suggested  also  that  the  Grotosn  &  Stonington  had 
been,  "milked"  by  the  Norwich  &  Westerly,  and  that  patrons  ,of 
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the  lessor  line  were  now  being  called  upon  to  contribute  toward 
the  maintenance  of  the  leasee  company.  This  assertion  is  by  no 
means  borne  out  by  an  examination  of  the  evidence  and  the 
accounts  of  the  two  companies,  from  which  it  appears  that  the 
Groton  &  Stonington,  prior  to  its  affiliation  with  the  Norwich  & 
Westerly,  had  paid  its  regular  preferred  stock  dividends  and  $50,- 
000  in  dividends  on  its  common  stock,  while  neglecting  to  a  con- 
siderable extent  a  proper  expenditure  for  maintenance.  Since 
its  acquisition  by  the  Norwich  and  Westerly  no  dividends  on  the 
common  stock  have  been  paid,  and  substantial  annual  expendi- 
tures have  been  made  for  maintenance  and  rehabilitation  of  the 
road. 

[1]  The  chief  complaint  of  the  petitioners,  the  school-teachers 
affected  by  the  increased  rates,  was  directed  against  the  with- 
drawal of  the  privilege  formeriy  enjoyed  by  them  of  riding  on 
the  scholars'  tickets,  at  a  reduced  rate,  irrespective  'of  whether 
said  teachers  were  twenty-one  years  of  age  or  over.  The  record 
in  this  case  fails  to  show  whether  or  not  the  teachers  who  were 
over  twenty-one  years  of  age  enjoyed  this  privilege  with  the 
express  sanction  of  the  officials  of  the  company,  but  apparently 
these  tickets  were  used  by  the  teachers  with  the  knowledge  and 
acquiescence  of  certain  of  such  officials.  The  complaint  of  the 
tovms  of  Groton  &  Stonington  was  directed  in  general  to  all  of 
the  increases  in  rates  appearing  in  the  new  tariff,  but  the  actual 
testimony  in  the  case  pertained  chiefly  to  the  increases  affecting 
the  central  portions  of  the  line  where  it  was  claimed  gross  dis- 
criminations were  made.  There  was  an  apparent  sentiment 
among  the  petitioners  that  the  company  might  be  entitled  to  more 
net  income  than  was  derived  under  the.  old  rates,  assuming  the 
correctness  of  the  statements  presented  showing  the  losses  from 
operation  during  recent  years. 

Further  complaints  of  the  petitioners  and  arguments  of  the 
respondent,  together  with  the  conclusions  of  the  Commission 
thereon,  will  appear  hereinafter  more  in  detail  in  the  course  of 
the  finding. 

General  Discussion, 

This  is  a  petition  coming  under  ther  provisions  of  §  23  of 
chapter  128  of  the  Puhiic  Acts  of .  1911,.  whereby  patrons,  of  a 
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public  utility  company  may  bring  a  petition  to  this  Commission 
for  relief  from  rates  alleged  to  be  unreasonable*  The  signers  of 
the  original  petition  are  teachers  in  the  towns  of  Groton  and  Ston- 
ington,  who  allege  that  the  rates  are  unreasonable,  particularly  as 
affecting  themselves,  but  the  intervening  petition  of  the  towns 
puts  in  issue  the  reasonableness  of  all  of  the  increases  under  the 
new  tariff.  In  the  first  place,  therefore,  the  inquiry  may  be 
divided  into  two  subdivisions:  (1)  Are  the  rates  now  charged  by 
the  Groton  &  Stonington  Street  Railway  Ccwnpany  unreasonable 
as  affecting  teachers  in  the  towns  of  Groton  and  Stonington ;  and 
(2)  Are  these  rates  unreasonable  as  they  affect  the  entire  riding 
public  in  the  territory  served  ? 

1.  Teachers'  Rates, 

The  only  reference  to  rates  in  the  company's  chafter  is  con- 
tained in  Y  3  thereof  and  is  as  follows: 

'^  .  .  .  Said  corporation  may  establish  and  collect  a  toll 
upon  all  persons  transported  by  it  upon  its  railroad  at  such  rea- 
sonable rates  as  may  be  determined  upon  from  time  to  time  by 
its  directors.*'     (Special  Laws  1903,  p.  163,  S.  J.  R.  211,  §  3.) 

The  only  limitation  upon  passenger  rates  of  street  railway  com- 
panies contained  in  the  general  laws  is  found  in  the  sections 
(23  and  24)  of  the  Utilities  act  giving  this  Commission  juris- 
diction over  rates  established  by  a  company  and  alleged  by  peti- 
tioners to  be  unreasonable.  There  is  no  statutory  obligation  upon 
the  company  to  carry  teachers,  as  such,  at  rates  differing  from 
those  offered  to  the  general  public  The  fact  that  some  teachers 
over  twenty-one  years  of  age  have  been  permitted  to  enjoy  lower 
rates  than  other  passengers  (whether  with  or  without  the  c^cial 
sanction  of  the  respondent)  vests  no  rights  in  the  teachers  for  a 
continuation  of  such  lower  rates.  In  short,  there  is  no  statutory 
obligation  and  no  rule  of  law  whereby  teachers,  as  such,  can  claim 
a  right  to  lower  rates  than  other  patrons  of  the  road.  Bruce 
Wyman,  in  his  work  on  Public  Service  Corporations  (§  1306) 
states :  "There  is  no  common-law  obligation  resting  upon  the  com- 
pany to  give  concessions  of  any  kind  from  the  rates  others  pay 
for  the  same  service,  ...  It  is  well  agreed  that  the  com- 
pany need  not  make  any  such  concessions.  It  may  even  refuse 
to  the  United  States  government  a  party-rate  ticket  for  soldiers 
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which  it  usually  sells  to  other  managers  of  travelers  in  groups,  as 
one  extreme  case  holds."  Citing  United  States  v.  Chicago  &  N* 
W.  R  Co.  62  a  C.  A.  465,  127  Fed.  785, 

The  only  standing  these  teachers  have  before  this  Commission 
is  as  remonstrants  alleging  unreasonableness  of  the  rates  per  se 
charged  them ;  that  is^  they  have  rights  equal  to,  but  no  greater 
than,  those  enjoyed  by  other  individual  patrons  of  the  road.  This 
inquiry  may,  therefore,  be  limited  to  the  question  of  reasonable- 
ness of  the  rates  as  they  affect  tbe  general  public* 

//.  The  Bates  in  Oeneral 

The  intervening  petitioners,  the  towns  of  Groton  and  Stoning* 
ton,  ask  leave  to  be  heard  '^against  each  and  every  increase  of 
passenger  rates"  in  the  new  tariff.  As  above  indicated,  the  effect 
of  the  original  petition  of  the  school-teachers  is  virtually  the 
sama  We  must  consider,  therefore,  the  reasonableness  of  the 
entire  present  rate  schedule  of  respondent,  and  the  inquiry 
divides  at  once  into  two  questions:  (1)  Is  the  net  return,  earned 
under  the  schedule  as  a  whole,  excessive  ?  If  we  conclude  that  the 
net  return  under  this  schedule  is  not  excessive,  we  must  still 
determine  (2)  whether  or  not  some  of  the  individual  rates  are 
unreasonable. 

(1)  Is  the  Retvm  as  a  Whole  Unreasonahlef — It  is  undoubt- 
edly true  under  the  law  to-day  that  any  net  annual  revenue  not 
exceeding  6  per  cent  upon  a  fair  valuation  of  an  utility  company's 
property  used  and  useful  in  its  service  to  the  public  would  not  be 
adjudged  an  unreasonable  return,  and,  under  certain  conditions, 
a  larger  amount  would  probably  be  held  reasonable.  Assuming 
the  correctness  of  this  general  statement^  and  applying  it  in  this 
case  to  the  net  annual  revenue  derived  from  existing  company- 
made  rates,  we  must  determine:  (a)  Upon  what  amount  this  com- 
pany should  be  permitted  to  earn  a  return;  (b)  the  net  annual 
revenue  under  the  rates  in  question,  or  the  revenue  reasonably  to 
be  expected  from  the  data  at  present  available;  (c)  the  relation 
between  such  actual  return  and  a  reasonable  per  cent  upon  the 
allowed  valuation. 

[2]  (a)  The  Basis  of  a  Fair  Return. — For  the  purpose  of  this 
case  the  respondent  employed  the  J.  O.  White  Corporation  of 
New  York  city  to  make  a  physical  valuation  of  its  plant  and 
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equipment  now  in  service.  The  report  of  the  J.  G.  White  Corpo- 
ration shows  the  cost  to  reproduce  new  without  allowance  for 
depreciation  as  $878,610.  At  the  hearing  on  March  8th  a  repre- 
sentative of  the  engineers  testified  as  to  the  manner  of  making 
this  valuation,  and  discussed  in  detail  the  unit  prices  apphed. 
The  valuation  estimate  included  no  allowance  for  organizatioD 
eixpenses,  but  the  expert  stated  that  for  a  company  of  this  size  in 
Connecticut  a  reasonable  allowance  on  that  account  would  be 
$50,000,  making  the  total  estimated  cost  of  reproduction 
$928,610. 

The  plant  and  equipment  account  of  the  respondent,  as  re- 
ported to  this  Commission  under  date  of  June  30,  1915,  totals 
$1,083,932.56. 

The  investigation  of  the  Commission's  accountant  into  the 
actual  cash  expenditures  for  road  and  equipment,  organization, 
and  similar  expenses  shows  actual  cash  put  into  the  company  to 
the  amount  of  $761,166.78.  In  addition  to  this,  common  stock 
was  issued  in  payment  for  services  of  directors  and  others  in 
connection  with  the  organization  of  the  company  and  construc- 
tion of  the  road,  the  total  amount  of  which  was  $292,700  in  par 
value.  The  examination  of  the  company's  books  and  records 
of  directors'  meetings  leaves  some  doubt  as  to  the  nature  of  the 
services  for  which  this  araoimt  of  common  stock  was  issued.  We 
are  of  opinion,  however,  that  $50,000  would  probably  be  a  fair 
allowance  for  organization  and  construction  expense  not  other- 
wise specifically  covered  in  the  accounts. 

Prior  to  the  year  1915,  the  state  tax  upon  street  railway  com- 
panies was  based  on  the  market  value  of  share  capital  and  bonds 
as  determined  by  the  state  board  of  equalization.  The  last  state- 
ment of  the  tax  commissioner  under  this  system  of  levying,  dated 
December  4,  1914,  shows  that  the  Groton  &  Stonington  waa 
assessed  on  that  date  on  a  valuation  of  $935,000. 

We  have,  therefore,  the  following  figures  of  varying  evi- 
dentiary weight  for  forming  a  judgment  of  the  amount  upon 
which  this  company  should  be  entitled  to  earn  a  return. 

1.  Plant  and  equipment  account   $1,083,932 

2.  Capital  stock  and  bonds  (par  value)   1,075.000 

3.  Capital  stock  and  bonds  (taxable  value)    935,000 

4.  Estimated  cost  to  reproduce  new 928,610 

5.  Original  investment  811.167 
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Upon  consideration  of  all  the  available  data  pertinent  to  this 
branch  of  the  inquiry,  and  bearing  in  mind  the  principles  of  law 
involved,  we  are  of  opinion  and  find  that  the  Groton  &  Stoning- 
ton  Street  Railway  Company  should  be  permitted  to  earn  a  re- 
turn upon  a  valuation  of  its  property  in  the  amount  of  $900,000, 

(b)  The  Actval  Net  Betum. — Since  the  time  when  this  com- 
pany was  leased  to  the  Norwich  &  Westerly  Traction  Company  it 
has  been  operated  as  a  division  of  the  Norwich  &  Westerly  system, 
and  no  separate  detailed  operating  accounts  appear  to  have  been 
kept  for  the  Groton  &  Stonington  by  itself.  Upon  the  request  of 
the  Commission,  an  analysis  was  made  by  the  respondent,  and 
checked  by  the  Commission's  accountant,  from  which  it  appears 
that  for  the  year  ending  June  30,  1915,  the  gross  earnings  from 
operation  on  the  Groton  &  Stonington  division  were  $148,181.92. 
The  operating  expense  for  the  same  period,  as  apportioned  to  the 
Groton  &  Stonington,  was  $123,457.08.  This  latter  figure 
includes  an  item  of  $2,603.06,  which  is  a  charge  for  earlier 
incurred  indebtedness,  and  is  not  properly  chargeable,  for  pur- 
poses of  comparison,  in  the  operating  expenses  of  the  year  in  ques- 
tion. 

[3]  A  further  item  of  $16,682.52,  representing  an  expendi- 
ture on  account  of  repairs  and  improvements,  although  properly 
chargeable  in  current  expense,  is  somewhat  above  the  former  aver- 
age charges  for  such  purposes.  Part  of  this  item  represents  the 
cost  of  highway  improvements  which  are  only  incidental  to  rail- 
way operati(m,  but  constitute  a  material  portion  of  the  company's 
expense.  While  the  entire  item  is,  as  stated,  in  excess  of  former 
similar  expenditures,  there  is  reason  to  believe,  in  view  of  con- 
templated highway  work  in  this  section  and  the  necessity  for  a 
continued  high  standard  of  maintenance,  that  the  immediaf^e 
future  will  see  no  material  reduction  in  charges  of  this  character. 
The  testimony  and  accounts  of  the  respondent  evidence  a  stand- 
ard of  economical  management  and  salary  charges  which  appar- 
ently leaves  no  opening  for  criticisni  of  the  1915  expense  figures 
as  a  fair  basis  of  estimation  for  the  future.  We  should  say,  there- 
fore, that  the  1915  gross  revenue  of  $143,181.92  less  operating 
expense  of  approximately  $120,000,  leaving  a  net  revenue  from 
operation  of  $23,181.92,  would  be  substantially  representative 
of  the  last  reported  full  year's  business  previous  to  the  change  in 
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rates.  Deducting  from  this  taxes  paid^  amountiiig  to  $10,285, 
leaves  $12,896.92  net  income  with  which  to  meet  bond  interest^ 
'  dividends  (XL  preferred  and  common  stock,  and  depreciation. 
It  was  stated  that  the  company  expected  from  its  new  schedule 
an  increase  in  gross  passenger  revenue  of  approximately  20  per 
cent.  A  comparison  of  the  revenue  from  passenger  rates  for  the 
period  from  November  22,  1914,  to  April  15,  1916,  with  the 
passenger  revenue  for  the  corresponding  period  from  Novwiber 
22,  1915,  to  April  15,  1916,  shows  that  the  increase  in  gross 
revenue  during  the  latter  period  was  $7,203.23,  or  17.258  per 
cent  over  the  earnings  of  the  year  previous.  It  was  stated  by 
representatives  of  the  petitioners  that  under  the  new  increased 
rates  the  road  was  being  subjected  to  a  limited  boycott,  in  that 
many  people  who  formerly  patronized  the  road  were  now  walk- 
ing short  distances  or  using  other  means  of  conveyance  in  order 
to  save  the  increased  street  railway  charges.  This  was  sub- 
mitted as  an  argument  to  show  that  any  increase  in  revenue  which 
might  appear  from  the  company's  records  was  probably  being 
derived  from  a  lesser  number  of  actual  riders  than  formerly. 
This  is  a  matter  which  is  rather  difficult  to  prove,  and  the  com- 
pany's observation  is  that  a  part  of  the  increase  in  revenue  noted 
is  due,  on  the  other  hand,  to  improvement  in  general  conditions 
of  business  throughout  the  territory  sensed  and  a  normal  increase 
in  number  of  passengers  handled.  Under  the  new  system  it  ia 
possible  to  tell  the  number  of  passengers  carried  with  almost  com- 
plete accuracy,  but  under  the  old  5-cent  system  it  was  not  possible 
in  any  way  to  determine  the  exact  number  of  riders.  There  is, 
therefore,  no  basis  of  comparison  of  actual  number  of  passengers 
carried  during  any  period,  and  the  facts  as  to  lessened  or 
increased  riding  are  matters  subject  to  speculation  rather  than  to 
demonstration.  From  the  figures  before  the  Commission  it  is 
reasonably  apparent,  however,  that  the  actual  increase  in  passen- 
ger revenue,  attributable  directly  to  the  advances  under  the  new 
tariff,  will  not  exceed  the  20.  per  cent  which  the  company  under- 
took to  secure. 

[4]  (c)  Reasonableness  of  Net  Returns. — As  above  stated, 
the  gross  earnings  from  operation  for  the  year  ending 
June  30,  1915,  were  $143,181.92.  Deducting  from  this 
amount  the  revenue  derived  from  other  than  passenger  traffic, 
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estimated  at  10  per  o^nt  of  the  whole,  or  $14,318,  we  have  $128,- 
863,  as  the  eanuBgs  from  passenger  transportation.  Twenly  per 
cent  of  this  amount,  or  $25,772,  is  probably  a  fair  estimate  of 
the  additional  revenue  which  may  be  expected  to  be  derived  from 
the  increase  in  passenger  rates  made  effective  November  22,  1915. 
Assuming  that  the  revenue  from  other  than  passenger  traffic 
would  remain  fairly  constant,  as  indicated  by  the  testimony,  the 
gross  revenue  from  the  first  full  year's  operation  under  the  new 
rates  would,  on  this  basis,  be  $143,181.92,  plus  $25,772,  a  total 
of  $168,958.92.  Taking  the  1915  expense  figure  of  $120,000, 
which  assumes  that  an  increase  in  gross  revenue  could  be  secured 
without  a  proportionate  increase  in  e^ense,  we  have  a  ;Qet  oper- 
ating revenue  of  $48,953.92.  Taxes  under  the  present  law  at  4^ 
per  cent  of  gross  revenue  would  amount  to  $7,602.93,  leaving  a 
net  income  of  $41,350,  which  is  less  than  5  per  cent  upon  the 
allowance  for  the  company's  valuation  ($900,000)  as  determined 
in  paragraph  (a)  above. 

It  appears  from  the  foregoing,  tiierefore,  that. the  earnings 
of  the  respondent,  even  under  the  increases  in  the  new  tariff, 
wUl  not  yield  a  revenue  which,  coxisidered .  as  a  whole^  is  an 
excessive  return  upon  what  should  be  allowed  as  a  fair  valua- 
tion erf  the  company^s  prapex-ty.  While  we  may  conclude,  there- 
fore, that  the  revenue  from  the  schedule  as  a  whole  is  not  exccs: 
sive,  it  is  still  necessary  for  us  to  inquire  whether  the  individual 
rates  making  up  the  gross  return  are  properly  apportionedcamong 
the  several  localities  sei*ved  and  fair  to.  the  individual  patrons 
of  the  road. 

(2)  Reasonableness  of  Individval  Rates. — Conceding  the 
revenue  as  a  whole  to  be  reasonable,  are  there  unreasonable  char- 
acteristics in  the  individual  rates?-  This  is  the  real  question 
before  the  Commission,  incidental  to  which,  however,  considera- 
tion should  be  given  to  certain  minor  questions  brought  out  in 
the  course  of  the  hearings  sand  argument. 

(a)  Interstate  Rates. — It  appears  from  the  record  that  the 
interstate  riding  is  but  a  small  fractional  part  of  the  entire  traffic 
on  tihis  line.  The  president  of  the  Groton  &  Stonington  testified 
at  the  hearing  on  February  28th,  in  answer  to  a  question  con- 
cerning the  apportiomnent  of  income  between  intrastate  and 
interstate  travel,  as  follows: 
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"The  interstate  travel  is  negligible.'  The  line  operates  only 
.29  of  a  mile  over  the  state  line  anyway.  Practically  all  of  the 
travel  into  Westerly  gets  oS  right  at  the  bridge.  It  would  be 
impossible  to  say  how  many  are  passing  beyond  that  point.  I 
say  impossible, — it  would  be  difficult.  It  is  a  very  small  per- 
centage; 89  to  90  per  cent  of  the  passengers,  I  should  say,  get 
off  at  Dixon  House  Square,  right  at  the  bridge  which  is  the 
state  line." 

The  structure  of  the  new  tariff  is  such  appar^itly  that  there 
is  no  discrimination  against  intrastate  travel,  as  such,  in  favor 
of  interstate,  and  the  increases  in  rates  complained  of  apply  in 
general  to  both  classes.  In  view  of  the  relatively  small  amount 
of  interstate  traffic,  we  are  of  opinion  that  the  exp^ise  and 
income  derived  therefrom  would  be  immaterial  so  far  as  affectr- 
ing  the  general  reasoning  and  conclusions  adopted  in  this  finding. 

(b)  Other  Than  Passenger  Business, — The  record  shows  that 
while  earnings  and  expense  incident  to  handling  freight,  mail, 
and  package  express  have  not  been  so  s^regated  as  to  permit  a 
definite  finding  as  to  the  net  revenue  derived  from  passenger 
business  alone,  still  the  total  amoimt  of  such  other  business  was 
estimated  at  not  in  excess  of  10  per  cent  of  the  whole.  This 
proportion  is  comparatively  so  small  that  no  serious  error  will 
probably  be  involved  if  we  consider  the  new  passenger  rates  as 
affecting  some  90  per  cent  of  the  company's  business. 

[5,  6]  (c)  Presumption  of  Reasonableness  of  Former  Rates. 
— It  is  doubtless  true  that  rates  long  continued  voluntarily  by 
a  company  acquire  some  presumption  of  reasonableness. 
This  presumption,  however,  cannot  prevail  against  proof  that 
the  former  rates  yielded  an  insufficient  income.  In  this  case, 
as  hereinbefore  indicated,  it  appears  that  the  former  schedule  as 
a  whole  yielded  an  insufficient  net  revenue,  and  that  a  20  per 
cent  increase  would  not  be  unreasonable.  It  would  be  impossible 
to  secure  any  increase  in  total  net  revenue  without  increasing 
some  of  the  individual  rates,  and  it  would  naturally  follow  that 
certain  former  rates  which  were  disproportionately  and  unrea- 
sonably low  should  be  increased  a  greater  percentage  than  rates 
which  were  formerly  fair  or  high.  The  petitioners  have  shown 
instances  where  the  increases  in  percentages  are  great,  but  many 
of  these  larger  increases  appear,  on  closer  examination,  to  arise 
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at  points  where  the  former  zone  lengths  were  excessive  and  bore 
no  fair  relation  to  the  cost  of  the  serv^ice,  A  comparison  has  been 
made  by  the  Commission  of  all  the  new  rates  betwe^i  the  present 
zone  terminals  with  the  rates  formerly  eifective  between  the 
same  points,  and  the  former  rates  between  the  old  zone  terminals 
have  been  compared  with  the  present  rates  between  the  same 
points,  from  which  comparisons  it  appears  and  we  find  that  in 
general,  and  with  certain  exceptions  to  be  hereinafter  noted,  the 
present  schedule,  based  on  the  so-called  copper  zone  system, 
secures  a  more  equitable  distribution  of  the  rates  among  the  sev- 
eral localities  than  did  the  old  nickel  zone  system.  That  is  to  say, 
taking  the  tariffs  as  a  whole,  that  the  new  rates  are  based  more 
nearly  than  the  old  on  considerations  of  coat  and  value  of  the  serv- 
ice rendered.  The  alleged  diflcriminatiima  between  localities  as 
to  the  increases  are  in  large  part  (with  the  exceptions  to  be  noted) 
the  result  of  the  leveling  off  of  former  inequalities.  With  these 
facts  in  mind  it  is  proper  to  test  the  present  rates  as  to  their 
reasonableness  when  compared  with  one  another  rather  than 
when  compared  with  fonuer  rates  between  the  same  points. 

(d)  WUhdrawai  of  Special  Rate  Tickets. — Special  rate  ticket 
books  good  between  Stonington  and  Westerly  and  on  the  Old 
Mystic  branch  are  no  long^a-  sold.  Formerly  the  users  of  these 
tickets  availed  themselves  of  fare  reductions  from  the  regular 
rates  of  25  per  cent  and  30  per  cent,  respectively.  The  elimina- 
tion of  these  ticket  books  results  in  effect  in  a  corresponding 
increase  in  rates  between  the  points  affected.  There  is  no  differ- 
ence in  theory,  however,  between  the  reasonableness  of  such 
increases  and  the  reasonableness  of  the  other  increase^  just  con- 
sidered under  paragraph  (c)  above. 

[7]  (e)  Effect  of  Ownership  of  Bespondent  by  the  Norwich 
and  Westerly  Tractimi  Coi^pany.-^Petitionera  point  out  that  on 
account  of  the  ownership  of  the  common  stock  of  the  Groton  & 
Stonington  by  the  Norwich  &  Westerly  and  the  lease  of  the 
Groton  &  Stonington  to  the  Norwich  &  Westerly,  under  the  terms 
of  which  lease  the  lessee  guarantees  payment  of  the  preferred 
stock  dividends,  bond  interest,  and  other  fixed  charges,  that  any 
increase  in  net  earnings  beyond  the  amount  necessary  for  the 
rental  would  accrue  not  to  the  Groton  &  Stonington  as  a  corpo- 
ration, but  to  the  lessee  as  profits  under  the  lease.    This  is,  of 

P.U.R.1916D. 


778  OONNBCnCUT  PUBLIC  UTILITIES  COMMISSION. 

course,  true,  but  it  is  not  proper  to  conclude  that  the  rates  should 
be  80  confltnicted  as  to  limit  the  earnings  of  the  Groton  &  Ston- 
ington  to  the  amount  necessary  to  reimbuTse  the  lessee  for  the 
rental  charges.  A  company  is  pertnitted  by  law  to  earn  a  return 
upon  the  fair  value  of  its  property,  and  it  is  immaterial  that  the 
ownership  or  control  of  this  property  through  ownership  of  com- 
mon stock  is  vested  in  a  lessee  corporation  whose  profits  may  be 
derived  under  such  lease  rather  than  directly  through  common 
stock  dividends. 

[8]  (f)  Variants  of  the  Copper  Zone  System. — The  Commis- 
sion made  a  careful  study  to  ascertain  whether  a  system  of  mile- 
age  or  equal  length  zones  might  be  established  with  either  a 
1-cent,  2-cent,  or  possibly  a  3-cent  rate  per  zone.  These  possibili- 
ties were  considered  because  it  appeared  that  the  inequalities  of 
the  5-cent  zone  system  due  to  the  varying  lengths  and  unscientific 
manner  of  establishing  zones,  especially  as  affecting  riders  getting 
on  and  off  cars  a  short  distance  from  terminal  points,  were  mini- 
mized by  the  adoption  of  shorter  zones  with  a  correspondingly 
smaller  unit  of  fare.  To  a  certain  extent  such  inequalities  will 
exist,  however,  in  any  system,  such  as  that  of  the  respondent, 
having  varying  lengths  of  zones  with  arbitrary  terminal  points, 
and  it  was  to  avoid  such  inequalities  that  ibe  equal  length  zones 
were  considered. 

In  the  majority  of  cases  in  steajn  railroad  passenger  trans- 
portation, rates  are  fixed  on  the  mileage  basis,  but  the  establish- 
ment of  arbitrary  mile  zones,  or  zones  of  exactly  equal  length  in 
connection  with  street  railway  transportation,  might  work  an 
injustice  to  the  more  populous  centers  along  the  line,  since  it  is 
a  recognized  economic  principle  pertaining  to  street  railway  rates 
that  the  denser  the  population  the  longer  should  be  the  possible 
ride  for  a  single  fare  unit.  While  an  equal  length  zone  system 
might  equitably  and  successfully  be  established  on  long  lines 
through  sparsely  settled  territory,  such  a  system  in  cities  and 
lesser  centers  of  population  would  have  a  tendency  to  impose 
unnecessary  burdens  upon  the  traffic 

FINDING. 

[9]  The  respondent  claims  to  have  constmcted  the  present 
tariff  on  considerations  of  the  cost  and  value  of  service  rendered. 
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The  zones  are  constituted  of  varying  lengths,  though  averaging 
a  little  over  a  mile,  the  longer  zones  being  placed  where  travel 
is  denser  and  zone  terminals  being  located  with  some  idea  of 
accommodating  the  larger  number  of  patrons  in  the  direction  of 
their  more  frequent  travel.  While  this  is  the  expressed  intention 
of  the  company,  the  testimony  of  petitioners  and  the  investiga- 
tions  of  the  Commission  reveal  certain  inconsistencies  in  appli- 
cation of  these  principles.  To  supplement  the  record  of  the  sev- 
eral hearings,  the  Commission  has  conducted  a  careful  survey 
of  actual  conditions,  comparing  traiSc  reports  of  the  company 
with  blueprint  plans  showing  zone  lengths  and  locations,  distribu- 
tion of  population,  and  fares  charged  now  and  formerly,  reduced 
to  cents  per  mile.  The  lengths  of  the  several  zones  have  been 
considered  in  connection  with  figures  indicating  the  density  of 
traffic  Conclusions  from  these  comparisons  have  been  checked 
by  observation  of  conditions  on  the  grounds.  All  available  rele- 
vant data  have  been  given  what  weight  seemed  warranted  in 
forming  a  final  judgment,  bearing  in  mind  in  every  case  that 
^'the  establishment  of  the  particular  rate  is  not,  like  the  estab- 
lishment of  the  general  schedule  of  charges,  a  matter  which  can 
be  tested  by  a  mathematical  formula.'^  (Beale  &  W.  Railroad 
Rate  Regulation,  §  224.) 

The  result  of  these  deliberations  is  the  conclusion  that  although 
the  new  or  "copper  zone"  system  as  put  in  effect  by  respondent 
is,  in  general,  an  improvement  over  the  old  nickel  zone  system 
in  that  former  inequalities  of  rates  are  to  some  extent  eliminated, 
and,  although  the  individual  increases  do  not  in  the  aggregate 
indicate  an  excessive  net  revenue,  still  there  are  four  places  which 
in  their  effect  upon  both  local  riding  and  riding  between  villages 
on  respondent's  line  work  some  injustice  to  patrons  of  the  road. 
These  are  at  and  near  Brooks  street,  Noank;  Lincoln  avenue. 
Mystic;  Stonington  waiting  room,  Stonington;  and  the  mills 
of  the  Rossie  Velvet  Company,  and  Mystic  Manufacturing  Com- 
pany on  the  Old  Mystic  branch.  At  these  points  it  appears,  and 
we  do  find,  that  the  amount  and  character  of  the  traffic  is  such 
that  neutral  zones  should  be  established  as  will  be  provided  and 
required  in  the  order  herein.  The  effect  of  establishing  these 
neutral  zones  will  be  to  permit  riders  where  traffic  is  denser  tc 
p.eciire  transportation  more  nearly  commensurate  with  the  cost 
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of  the  service.  The  immediate  effect  upon  the  company  would 
be  a  slight  reduction  of  groes  revenue,  assuming  no  additional 
patronage.  We  believe,  however,  from  our  study  of  this  situation, 
thaVthe  establishment  of  these  neutral  zones  will  not,  on  the 
year's  business,  materially  affect  the  company's  expected  revenue. 
The  stimulation  of  the  riding  habit  which  this  equitable  adjust* 
ment  will  effect  should  offset  the  concession  in  rates. 

ORDER. 

On  consideration  of  the  foregoing  facts  and  for  the  reasons 
herein  stated,  we  are  of  opinion  and  find  that  the  rates  and 
charges  of  the  Groton  &  Stonington  Street  Railway  Company, 
effective  on  and  since  November  22,  1915,  are  not  unreasonable 
excepting  that  they  discriminate  against  and  unduly  burden 
traffic  at  and  near  certain  zone  terminal  points  along  the  system, 
to  wit.  Brooks  street  in  Noank,  Lincoln  avenue  in  Mystic,  wait- 
ing room  in  Stonington,  and  Mystic  Manufacturing  Company 
on  the  Old  Mystic  branch ;  and  we  do  hereby  determine  and  pre- 
scribe that  said  Groton  &  Stonington  Street  Railway  Company 
shall  alter  and  amend  its  system  of  intrastate  rates  and  charges 
to  be  effective  on  and  after  July  1,  1916,  so  as  to  remove  the 
inequalities  found  at  said  points,  by  establishing  neutral  zones 
as  zone  terminals  in  the  following  manneir  at  the  following  named 
places,  to  wit:  (1)  Zone  terminal  No.  14,  Brooks  street,  Noank, 
so-called,  shall  be  extended  westerly  to  comprise  and  include  all 
that  portion  of  said  company's  line  between  the  present  zone 
terminal  No.  14  and  the  Main  street  waiting  room;  (2)  zone 
terminal  No.  20  at  Lincoln  avenue  at  or  near  the  station  of  the 
New  York,  New  Haven,  &  Hartford  Railroad  Company  in  the 
village  of  Mystic  shall  be  extended  westerly  to  comprise  and 
include  all  that  portion  of  said  company's  line  between  said 
present  zone  terminal  No.  20  and  Pearl  street  at  Bank  Square, 
also  in  said  village  of  Mystic;  (3)  zone  terminal  No.  28  at  the 
waiting  room  in  Stonington  shall  be  ext^ided  westerly  to  Water 
itreet,  near  the  intersection  of  said  Water  street  and  the  tracks 
of  the  New  York,  New  Haven,  &  Hartford  Railroad  Company, 
and  easterly  to  Bayview  avenue,  so-called,  said  avenue  being  the 
one  leading  to  the  mills  of  the  American  Velvet  Company,  to 
Lcomprise  and  include  all  that  portion  of  said  company's  line 
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between  said  Water  street  and  Bay  view  avenne;  (4)  zone 
terminal  No.  22  A  at  or  near  the  mill  of  Rossie  Velvet  Com- 
pany on  the  Old  Mystic  branch  sha]J  be  extended  southerly  to 
comprise  and  include  all  that  portion  of  said  company's  line 
between  the  present  zcme  terminal,  No.  22  A,  and  a  white  pole  at 
or  near  the  dwelling  house  of  one  George  H.  Greenman  south- 
erly of  the  mill  of  the  Mystic  Manufacturing  Company ;  and  said 
Groton  &  Stonington  Street  Railway  Company  is  hereby  further 
ordered  and  directed  to  designate  clearly  each  end  of  each  neu- 
tral zone  herein  prescribed,  by  displaying  prominently  in  a 
manner  to  be  approved  by  this  Commission,  the  zone  terminal 
markings  applicable  to  each  said  neutral  zone. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  petitioners  and  to  the  respond- 
ent company,  by  Henry  F.  Billings,  secretary  of  this  Commission, 
by  forwarding  by  registered  mail,  true  and  attested  copies  hereof 
addressed  one  to  H.  Lillian  Hewitt,  one  to  Cassie  W.  Hewitt, 
both  at  Mystic,  Connecticut,  and  one  to  the  Groton  &  Stoning- 
ton Street  Railway  Company,  Norwich,  Connecticut,  on  or  before 
the  31st  day  of  May,  1916,  and  due  return  make  hereon. 

Public  Utilities  Commission,  Richard  T.  Higgins,  J.  H.  Hale, 
and  C.  C.  Elwell. 


HililNOIS  PUBIilC  UTIIilTIES  COMMISSION. 

BE  BOANOKE  TELEPHONE  COMPANY. 

[No.  4167.] 

Depret^ation  —  Telephones  —  6  per  cent, 

1.  Six  per  cent  of  the  normal  value  of  a  telephone  plant  was  held 
Bufficient  for  depreciation  in  fixing  the  operating  expenses. 

Appartiawment'^ Telephones'^ City  and  rural  trafflo, 

2.  City  and  rural  telephone  traffic  was  apportioned  on  the  basis  of 
the  originating  source  of  the  calls. 

Hates  ^  Telephones '^. Increase -^  Rural  suHtching  charge. 

3.  Increase  in  revenue  was  held  not  to  be  obtained  from  the  charge 
for  switching  rural  servioe  stations  where  city  service  produced  72  per 
cent  of  the  revenue  and  81  per  cent  of  the  traffic. 
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Rates  -«  Telephones  •*  Btteiness  rate  -«  Beaeonalpieneae. 

4.  A  buaineas  telephone  rate  of  $18  a  year  is  reajionable  as  compared 
to  a  residence  rate  of  $12  a  year. 
Betum^  Telephone -^7,1  p9r  cent  allowance, 

6.  Telephone  rates  were  increased  to  yield  a  return  of  7.1  per  oent 
rather  than  a  return  of  12.3  per  oent  as  propo0ed  by  the  utUitj« 

[March  10,  1916.] 

Application  of  the  Roanoke  Telephone  Company  for  author- 
ity to  change  rates.  A  new  schedule  set  out  in  the  order  repre- 
senting a  return  of  7.1  per  cent  on  the  present  fair  value  of  the 
property  was  authorized.  The  fair  value  of  the  property  for 
rate  making  was  fixed  at  $6,640  upon  considering  all  the  evi- 
dence and  taking  into  consideration  that  the  plant  was  in  suc- 
cessful operation  and  was  a  going  concern. 

By  the  Commission:  The  applicant  in  this  case  is  a  public 
utility  engaged  in  the  operation  of  a  telephone  system  in  the 
village  of  Roanoke,  Illinois.  The  application  sets  forth  the 
legal  rates  of  the  utility  as  follows: 

BusinesB  or  residence  telephones — ^lines  and  all  equipment 
furnished  by  company $12.00  per  year 

Rural  telephones — lines  and  all  equipment  furnished  by 
company 12.00     «     - 

Rural  telephones — party  lines    12.00    **     ** 

Rural  telephones — lines  and  telephones  owned  by  the  sub- 
scribers and  connected  with  the  lines  of  the  company  at 
or  near  the  corporate  limits  of  the  village  of  Roanoke — 
line  charge 2.00     "     « 

Switching  cliarge,  per  telephone 4.00    **     ** 

(Lines  and  toicphones  owned  by  subscribers  and  connected 
with  the  wires  of  the  company  at  or  near  the  corporate 
limits  of  the  village  of  Roanoke) 

Over-radius  line  mileage  for  individual  line  and  4-party  line 
rural  telephones — reckoned  from  the  village  limits — per 
half  mile   3.00    •*     « 

The  application  further  sets  forth  that  the  rates  now  in  effect 

are  low;   that  with   careful  and   economical   management  the 

income  is  not  sufficient  to  pay  a  reasonable  return  on  the  invest^ 

ment;  that  the  increase  in  the  number  of  telephones  requires 

the  employment  of  additional  operating  help,  and  that  the  plant 

should  be  extended  and  improved  facilities  provided,  none  of 

which  can  be  accomplished  from  the  income  under  the  present 

rates. 
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Tha  olassificatioias  and.  rates  proposed  by  the  petitioner  follow : 

Businesfl  telephones $18.00  per  year 

Residence  telephones 12^.00    **     " 

Rural  telephones — all  equijiment  furnished  by  the  company 

(not  including  charge  for  over-radius  mileage)    12.00     '*     ** 

Rural  t«l^hon«ev  4-party  lines   (not  including  charge  for 

over-radius  mileage)    12.00     "     " 

Rural  telephones,  lO-party  lines 16.00    "     ** 

Rural  telephones  owned  by  the  subscribers  and  connecting 
with  the  wires  of  the  company  at  or  near  the  corporate 

limits  of  the  village  of  Roanoke — switching  charge 6.00    ^     ^ 

Over-radius  mileage  for  rural  telephones — ^mileage  measured 

from  village  limits — per  half  mile 8.00    **     ** 

(All  rural  rental  charges,  switching  charges,  and  over- 
radius  mileage  charges  payable  quarterly  in  advance.) 

Hearings  were,  .held  before  the  Commission  at  Springfield, 
ISTovember  17,  1915,  and  February  15,  1916.  E.  K  Wheel- 
wright, manager,  appeared  for  the  petiticmer.  No  one  appeared 
objecting.  Notice  of  date  and  place  of  hearing  was  .served  on 
the  village  of  Eoanoke  by  the  secretary  of  the  Comniission, 
through  a  letter  addressed  to  "the  President  of  the  village  board," 
Eoanoke,  Illinois,  on  November  3,  1915. 

It  appeared  from  the  testimony  presented  at  the  hearing  that 
the  development  of  the  Roanoke  Telephone  Company  is  confined 
to  the  village  of  Eoanoke ;  that  it  serves  about  148  subscribers  in 
the  village  and  about  153  rural  subscribers  who  own  and  main- 
tain their  lines  and  telephones,  connecting  with  the  lines  of 
the  petitioner  at  or  near  the  corporate  limits  of  the  village ;  that 
22  lines  are  so  connected ;  that  in  addition  to  the  switching  charge 
of  $4  per  year  per  subscriber,  each  rural  line  pays  a  connecting 
charge  of  $2  per  year,  and  that  this  charge  is  apportioned 
between  the  subscribers  on  each  line,  increasing  the  annual  serv- 
ice charge  to  approximately  $4.20  per  year  per  subscriber. 

It  further  appeared  that  the  petitioner  is  not  serving  any  sub- 
scribers under  the  classifications,  "Kural  telephones — all  equip- 
ment furnished  by  the  company,"  and  "Eural  telephones,  party 
lines,"  and  seeks  to  establish  rates  for  service  under  these  classi- 
fications. 

An  inventory  and  appraisal  of  the  property  of  the  petitioner 
was  made  by  the  engineers  for  the  Commission  i?i  December, 
1915,  and  made  a  part  of  the  record  in  this  case.  After  con- 
sidering all  of  the  evidence  in  this  case  bearing  on  the  value  of 
the  property,  and  taking  into  consideration  that  the  plant  is;  now 
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in  successful  operation  and  a  going  concern,  the  •Commission 
finds  the  fair  value  of  the  property  for  rate-making  purposes  to 
be  $6,540. 

A  financial  statement  was  submitted  by  the  petitioner  at  the 
hearing  on  November  17,  1915,  from  which  it  appears  that  the 
operating  expenses  from  July  1,  1914,  to  June  30,  1915, 
amoimted  to  $2,674,  as  shown  by  the  following  table: 

Table  I. 
Present  Operating  Expenses. 

Depreciation    $213.54 

Maintenance    ,........, 32.78 

Traffic  expense '. 1,093.97 

Commercial   18.44 

General  office  expense  1,050.66 

Legal  expensea 3.00 

Insurance 37.46 

General  expense 56.52 

Taxes    35.94 

Office  rent 1S2.20 

Total $2,674.11 

It  appeared  from  'the  testimony  that  the  operating  force  con- 
sists of  a  manager  and  three  operators ;  that  all  of  the  time  of  the 
operators  is  required  in  the  operation  of  the  switch  board,  and 
that  the  manager  fills  the  position  of  clerk  and  repairman,  look- 
ing after  the  clerical  work  in  the  oflSce  and  the  maintenance 
of  the  plant  In  order  to  maintain  the  plant  in  first-class  condi- 
tion and  keep  the  necessary  office  records,  it  appears  reasonable 
that  the  company  should  employ  a  repairman  and  an  additional 
operator  whose  time  should  be  divided  between  the  operation  of 
the  switch  board  and  clerical  work.  Making  the  necessary 
allowance  for  this  aditional  help  increases  the  annual  operating 
expenses  to  $2,949.93,  as  shown  by  the  following  table: 

Table  II. 
Revised  Operating  Expense. 

Operators  $S43.16 

General  office 240.00 

Manager 900.00 

Linemen    •  • 676.00 

Commercial  expense 17.56 

General  office  supplies 1S.48 

I^gal 3.00 

Insurance 33.80 

Taxes    35.94 

Rent    132.00 

Maintenance 150.00 

Total $2,940.93 
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[1]  From  an  analysis  of  the  depreciation,  based  on  the  lives 
assigned  to  the  various  items  of  plant  and  equipment,  a  charge 
of  6  per  cent  of  the  normal  value  of  the  plant  has  been  found  to 
be  sufficient  to  provide  the  necessary  depreciation  reserve.  The 
annual  depreciation  charge  on  this  basis  amounts  to  $432,  and 
adding  this  to  the  revised  operating  expenses  increases  the  total 
expenses  to  $3,381.93. 

The  revenue  derived  from  the  present  rates,  and  the  revenue 
that  v^ould  be  derived  from  the  rates  proposed  by  the  petitioner, 
are  shown  by  the  following  table: 


Table  III. 
Yearly  Revenue  Under  Present  and  Proposed  Rates, 


Classification. 

Present  Rates. 

Petitioned  Rates. 

Number  of 
Subscribers 

1 

Rate. 

$12.00 

12.00 

4.00 

2.00 

:     Total 
Revenue. 

Rate. 

Total 
Revenue. 

43 

Business   .... 

Residence 

Rural 

Lines 

Toll    

$516.00 

$1^.00 

$774.00 

106 

1,206.00|    12.00 

1,206.00 

153 

612.00 

44.00 

1,100.00 

26.00 

6.00 

018.00 

22 

1,100.00 
26.00 

Misc.  Receipts 

$3,604.00 

$4,024.00 

Under  the  present  rates  the  annual  operating  revenue  amounts 
to  $3,504.  The  total  revised  operating  expenses  amount  to  $3,- 
381.93,  which  leaves  a  surplus  for  dividends  and  contingencies 
of  $122.  This  is  not  sufficient  to  allow  a  reasonable  return  on  the 
fair  present  value  of  the  property.  The  annual  operating  revenue 
under  the  Tates  proposed  by  the  petitioner  is  $4,024,  and  deduct- 
ing the  revised  operating  expenses,  $3,381.93,  from  this  amount, 
leaves  a  surplus  of  $642,  which  represents  a  return  of  12.3  per 
cent  on  the  fair  present  value  of  the  property.  This  is  a  greater 
retiim  than  is  warranted. 

[2,  3]  From  a  traffic  study,  taken  for  a  four  days'  period,  a 

report  of  which  was  submitted  by  the  petitioner  at  the  hearing 

on    November    17,    1915,    the    average   number    of    calls    was 

determined.     The  traffic  was  classified  as  "city  to  city,  city  to 

rural,  rural  to  city,  and  rural  to  rural."     For  the  purpose  of 

this  case  the  calls  were  included  under  two  general  divisions,  city 

and  rural,  the  originating  source  determining  the  class  in  which 
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the  call  was  placed.  From  an  analysis  of  the  figures,  it  appears 
that  81  per  cent  of  the  total  traffic  is  city  and  19  per  cent  rural. 

From  an  analysis  of  the  revenue  derived  from  the  present  rates, 
it  appears  that  72  per  cent  is  city  and  28  per  cent  rural.  Since 
only  a  small  part  of  the  investment  is  chargeable  to  rural  service, 
it  appears  that  no  increase  should  be  made  in  the  charge  for 
switching  rural  service  stations,  except  such  nominal  increase  as 
may  result  from  combining  the  "line  charge^'  with  the  switching 
charge. 

[4]  It  does  seem  proper,  however,  to  establidi  a  new  classi- 
fication and  rate  for  business  telephones.  The  Commission  has 
ruled  (conference  ruling  No.  18):  "The  classification  of  tele- 
phone subscribers  into  business  and  residence  subscribers,  with 
higher  rates  for  the  former  than  for  the  latter,  is  reasonable  and 
permissible,  (1)  because  of  the  greater  cost  of  providing  business 
sen'ice,  and  (2)  because  it  is  a  well-established  principle  that  a 
lower  residence  rate  is  necessary  in  order  that  a  sufficiently  large 
number  of  subscribers  may  be  secured  to  make  the  telephone  valu- 
able to  all  users." 

We  have  accordingly  worked  out  another  schedule,  which  pro- 
vides for  the  elimination  of  the  "line  charge,"  a  nominal  increase 
in  the  switching  charge,  and  a  classification  and  rate  for  business 
telephones,  which  seems  to  be  reasonable.  An  estimate  of  the 
total  revenue  that  would  be  derived  from  the  rates  suggested  is 
shown  by  the  following  table: 


Table  IV. 
Revenue  Under  Suggested  Schedule, 


Number  of 
Subscribers. 


Classiftcation. 

Business  telephones  

Residence  telephones   

Rural  telephones — 10-party  line  . 

Rural  service  stations 

Extra  mileage  charge — per  1  mile 

Toll  revenue    

Miscellaneous  receipts 


Rate. 


Revenue. 


43 
105 

iss 


$18.00 

12.00 

15.00 

4.25 

3.00 


$774.00 
1^06.00 

650.66 

'i,ioo.66 

26.00 


$3,756.00 


[6]  The  estimated  total  revenue  that  will  be  derived  from  both 

I  city  and  rural  subscribers  under  the  rates  that  we  have  suggested 
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is  $3^756.  Deducting  the  revised  operating  expenses,  $3,381.93, 
leaves  a  surplus  of  $374,  which  represents  a  return  of  7.1  per 
cent  on  the  fair  present  value  of  the  property. 

It  is  therefore  ordered  that  the  petitioner,  Roanoke  Telephone 
Company^  be,  and  the  same  is,  hereby  authorized  to  discontinue 
the  schedule  of  rates  or  charges  that  it  now  has  in  effect,  and  sub- 
stitute in  lieu  thereof  the  following  schedule : 

Business  telephones $18.00  per  year 

Residence  telephones  12.00    **     ** 

Rural  telephones,  10-party  line — ^all  equipment  furnished  by 

the  company  15.00     "     " 

Switching  charge  for  rural  service  stations 4.25    "     " 

Extra  mileage  charge  for  individual  and  4-party  line  tele- 
phones— ^mileage  measured  from  the  village  limits — per 

haU  mile  3.00    "     " 

(AU  rural  rental  charges,  switching  charges,  and  extra  mileage  charges 
payable  quarterly  in  advance.) 

The  rates  herein  authorized  may  become  effective  as  of  April 
1, 1916,  and  shall  be  filed,  posted,  and  published  by  the  petitioner 
as  provided  by  §  84  of  an  act  to  provide  for  the  regulation  of 
public  utilities. 

By  order  of  the  Commission,  this  10th  day  of  March,  1916, 
dated  at  Springfield,  Illinois. 

Note. — Telephone  rates. 

telephone  rates  have  been  considered  in  the  following  cases : 
Arizona. — Board  of  Control  v.  New  State  Teleph.  &  Teleg.  Co. 
Informal  Docket  No.  167,  March  24,  1916,  order  directing  that  all 
telephone  calls  originating  and  destinating  in  the  same  zone  shall  be 
included  in  the  local  exchange  rate  effective  for  that  zone,  and  that 
so  long  as  the  company^s  rules  are  such  as  to  permit  one  subscriber 
to  pay  rates  in  more  than  one  zone,  subscriber  shall  have  unlimited 
service  both  inbound  and  outbound  in  those  zones  for  which  he  pays, 
it  appearing  that  the  telephone  company  had  classified  its  territory 
served  from  the  Wilcox  exchange  into  three  districts  .or  zones^  a  dis- 
trict rate  being  charged  for  each  of  said  districts,  and  that  under 
such  division  the  state  industrial  school  pays  a  monthly  telephone 
rental  of  $12  to  secure  service  in  each  of  these  zones,  and  that  it  is 
billed  in  addition  for  tolls  on  telegrams  from  the  station  at  Wilcox 
to  the  school.  The  Commission  stated  that  inasmuch  as  the  system 
as  a  whole  did  not  return  more  than  a  reasonable  profit,  it  was  not 
disposed  to  enter  an  order  materially  reducing  the  company^s  profits 
tmtil  a  detailed  examination  has  been  made  showing  such  condition 
to  result  from  i^ome  controllable  cause,  such  as  improper  classification 
of  .territory  or  rates  not  equitable  compared  with  one  another,  and 
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said:  ''The  complaint  in  this  case  was  undoubtedly  occasioned  bv 
the  unusual  method  of  rate  making  instituted  by  the  company.  The 
three  zones  carried  by  the  plant  at  Wilcox  appear  to  be  more  in  the 
nature  of  separate  exchange  areas,  in  some  respects,  than  excess 
ladius  zones  as  ordinarily  understood  in  telephone  rate  making,  and 
a  careful  and  detailed  study  of  the  whole  situation  might  result  in  a 
reclassification  of  the  territory  and  the  establishment  of  a  somewhat 
different  toll  arrangement." 

Re  Mountain  States  Teleph.  &  Teleg.  Co.  Docket  No.  107,  May  11, 
1916,  company  authorized  to  establish  standard  class  "A*'  rates  at 
Prescott. 

Re  Mountain  States  Teleph.  &  Teleg.  Co.  Docket  No.  273,  May  11, 
1916,  company  authorized  to  install  standard  class  "A*'  rates  in 
Tucson  on  the  completion  of  construction  work  in  progress. 

California,— Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  2984, 
Application  No.  1962,  Dec.  18,  1915,  experimental  rates  specified  for 
telephone  service  at  Kenwood. 

Re  Suisun  &  G.  Valley  Teleph.  Co.  Decision  No.  3027,  Applica- 
tion No.  1954,  Jan.  4,  1916,  telephone  company  authorized  to  estab- 
lish a  rate  of  $12  per  annum  to  stockholders  and  nonstockholders 
alike,  where  such  rate  would  earn  slightly  less  than  11  per  cent  upon 
original  cost  less  depreciation  and  slightly  in  excess  of  6  per  cent 
on  reproduction  value  less  depreciation,  and  the  lines  were  heavily 
overloaded  and  would  probably  require  additional  expenditures  for 
construction,  which,  when  completed,  might  justify  a  higher  rate. 

Re  Powers,  Decision  No.  3270,  Application  No.  2124,  April  21, 
1916,  order  authorizing  increase  in  two-party  line  telephone  rate 
from  $1.25  to  $1.50,  and  establishing  a  four-party  line  service  at 
$1.25  per  month. 

District  of  Columbia.— Re  Chesapeake  &  P.  Teleph.  Co.  F.  C.  No. 
4;5,  Order  No.  181,  April  26,  1916,  order  authorizing  telephone  com- 
pany to  cancel  special  telephone  charges  for  sending  and  receiving 
telegraph  messages  by  telephone  after  the  telegraph  office  had  closed 
lor  the  night  or  for  other  reasons,  and  permitting  the  company  to  file 
revised  tariff  therefor ;  it  appearing  that  no  telegraph  company  had 
ever  applied  for  the  special  rate,  and  that  telegraph  oflSces  in  Wash- 
ington are  always  open  for  the  receipt  of  messages,  and  the  amended 
tariff  provided  for  the  same  service  to  telegraph  companies  at  regu- 
lar telephone  charges. 

Florida.— Re  Gulf  Teleph.  Co.  Order  No.  493,  File  No.  T-lOO, 
July  21,  1915,  order  prescribing  schedule  for  Perry  and  Greenville, 
arid  directing  that  any  rates  collected  from  subscribers  in  excess 
thereof  after  January  1,  1915,  be  refunded;  it  appearing  that  rates 
charged  prior  to  January  1,  1915,  were  insufficient^  but  that  they 
had  been  unduly  increased  without  approval  of  the  Commission. 

Re  Telephone  Rates  at  Mayo,  Order  No.  494,  File  No.  T-lOO, 
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July  21,  1915,  t)rder  prescribing  reasonable  rates  for  telephone  serv- 
ice at  Mayo,  and  directing  that  the  company  make  reparation  to  all 
subscribers  for  the  difference  between  the  rates  herein  established 
and  excess  collected  after  January  1,  1915;  it  appearing  that  the 
eompany  had  increased  its  rates  without  the  consent  of  the  Commis< 
sion  on  January  1,  1915,  although  the  rates  charged  prior  to  that 
date  were  insufBcient  to  yield  reasonable  compensation. 

Re  Little  River  Teleph.  Co.,  Order  No.  610,  File  No.  T-134,  March 
24,  1916,  order  authorizing  company  to  increase  rates  at  Wellborn 
pending  the  adoption  of  uniform  rates  governing  toll  and  long-dis- 
tance service  throughout  the  state ;  it  appearing  that  the  present  rates 
are  not  remunerative,  and  that  certain  changes,  additions,  and  better- 
ments are  necessary  to  the  rendering  of  good  service. 

Illinois.— Re  Gillespie  Home  Teleph.  Co.  No.  4276,  Jan.  27,  1916, 
authority  to  increase  rates  at  Benld;  it  appearing  that  an  obsolete 
grounded  liue  magneto  system  had  been  replaced  with  modern  equip- 
ment, and  that  existing  rates  were  insufficient  to  produce  a  reasonable 
return. 

National  Brick  Co.  v.  Chicago  Teleph.  Co.  No.  4004,  Feb.  17,  1916, 
order  dismissing  complaint  that  telephone  rates  were  increased  from 
$48  per  year  to  $340.08  per  year,  and  that  such  rates  were  excessive 
and  exorbitant  and  illegally  computed,  where  it  was  shown  that  the 
$48  rate  was  billed  upon  the  assumption  that  the  complainant  was  in 
the  city  of  Chicago  and  that,  upon  learning  that  he  was  outside  of 
city  limits,  he  was  required  to  give  up  existing  service  and  required 
to  contract  for  service  in  accordance  with  schedules  which  provided 
for  an  annual  charge  of  $40  per  mile  for  each  mile  between  the 
subscriber's  residence  and  the  nearest  metropolitan  exchange,  no  evi- 
dence being  submitted  from  which  the  Commission  might  determine 
the  reasonableness  of  such  rates. 

Re  Alhambra  Mut..  Teleph.  Co.  No.  4277,  March  10,  1916,  tele- 
phone company  authorized  to  increase  its  rates  for  consolidated  serv« 
ice  from  $12  per  year  for  all  service  to  $18  a  year  for  individual  line 
business  telephones,  $15  for  two-party  line  business  telephones,  $15 
for  individual  line  residence  telephones,  and  $12  for  multi-party  line 
telephones,  where  such  rates  were  estimated  to  represent  a  return 
of  5.2  per  cent  on  the  fair  present  value  of  the  property-. 

Re  Abington  Home  Teleph.  Co.  Xo.  4662,  April  20,  1916,  tele- 
ph(me  company  authorized  to  amend  its  rules  so  as  to  clarify  am- 
biguity in  rule  regarding  the  application  of  discount  for  prompt 
payment. 

Re  Citizens'  Teleph.  Co.  No.  4331,  April  20,  1916,  order  author^ 
izing  telephone  company  to  increase  its  rates  at  Georgetown  from  $8 
to  $10  per  year,  it  appearing  that  the  revenue  derived  from  the  in- 
creased rates  will  not  be  greater  than  is  necessary  for  the  proper 
operation  and  maintenance  of  the  telephone  system,  and  the  said  in- 
P.U.R.1916D. 
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creased  rate  had  been  established  without  objectton  from  subscribers 
without  the  consent  of  the  Commission. 

Re  Farmers  Mut.  Teleph.  Co.  No.  3483,  April  20,  1916,  order 
authorizing  increased  telephone  rates  at  Altoona;  it  appearing  that 
the  company  is  installing  a  metallic  system,  that  rural  subscribers 
virirually  own  and  control  the  company,  and  that  all  subscribers  agreed 
to  pay  the  proposed  rate  or  at  least  made  no  objection  at  the 
time  it  was  put  into  effect  without  the  consent  of  the  Commission. 

Indiana, — Re  Avilla  Mut.  Teleph.  Co.  No.  1741,  November  19, 
1915,  order  authorizing  telephone  company  to  increase  its  rates  to 
$1.65  per  month  for  business  phones  and  to  $1.10  per  month  for 
residence  phones  with  a  discount  of  15  and  10  cents  respectively  if 
paid  on  the  10th  of  the  month  for  which  the  rental  is  owing,  and 
denying  application  for  permission  to  assess  a  penalty  of  10  per  cent 
if  bills  are  not  paid  on  the  10th  of  the  month  in  which  the  same  are 
due,  it  appearing  that  the  increased  rates  would  yield  the  com- 
pany approximately  less  than  6  per  cent  of  the  moneys  invested  in 
the  plant. 

Re  Citizens  New  Teleph.  Co.  No.  1759,  Dec.  10,  1915,  .order  ap- 
proving increased  rates  for  telephone  service,  and  authorizing  tiie 
company  to  pay  25  cents  per  month  to  subscribers  owning  their  own 
telephone  instrument,  where  the  present  total  operating  expenses  ex- 
ceeded the  gross  income,  the  system  required  extensive  repairs  and 
improvements,  the  company  was  facing  bankruptcy,  and  the  service 
rendered  was  inadequate  and  insufficient  because  of  inadequate  equip- 
ment, and  the  company  had  agreed  to  make  immediate  additions  and 
repairs  if  their  rates  were  so  increased  as  to  allow  a  reasonable  oper- 
ating and  maintenance  expense  and  some  income  upon  the  money 
invested. 

Stout  V.  Clayton  Teleph.  Co.  No.  1320,  December  23,  1915,  order 
prescribing  rates  for  telephone  service  which  w;ill  eliminate  discrimi- 
nation and  provide  a  return  of  8  per  cent  upon  the  compan/s  prop- 
erty, providing  the  telephone  company  pay  to  subscribers  25  cents 
per  month  for  the  use  of  their  telephone  instruments  and  50  cents 
per  month  per  telephone  where  subscribers  own  their  own  connec- 
tion ;  it  was  further  ordered  that  the  company  furnish  switching  serv- 
ice from  5  A.  M.  to  9  p.  m.  daily  and  emergency  night  service  without 
extra  charge,  and  the  company  was  further  authorized  to  collect 
toll  charges  for  nonsubscribers  using  telephones,  and  to  make  said 
charge  to  the  telephone  used. 

Re  Farmland  Teleph.  Co.  No.  1990,  Feb.  28,  1916,  telephone  com- 
pany authorized  to  increase  its  residence  rates  from  $1  to  $1.10  per 
month,  and  business  telephone  rates  from  $1.50  to  $1.65  per  month 
upon  condition  that  it  establish  a  rule  providing  that  when  monthly 
rentals  are  paid  before  the  10th  day  of  the  succeeding  month  the 
P.U.R.1916D. 
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company  will  refund  to  the  user  10  cents  upon  residence  phones  and 
15  cents  upon  business  phones. 

Re  Central  Union  Teleph.  Co.  No.  2228,  April  8,  1916,  order  au- 
thorizing the  filing  of  a  supplement  to  its  Auburn  rate  schedule  P. 
S.  C.  I.  No.  4,  giving  25  per  cent  discount  from  the  regular  rates, 
for  service  required  by  the  town  for  town  business. 

Ee  Frankfort  City  Light  &  P.  Co.  No.  1922,  May  13,  1916,  order 
approving  schedule  of  electric  rates,  tolls,  and  charges  for  municipal 
electric  lighting  power  plant. 

Re  Farmer's  Co-op.  Teleph.  Co.  No.  2268,  May  13,  1916,  order  ap- 
proving advance  of  rates  from  25  cents  per  month  to  50  cents  per 
month  for  telephone  service,  it  appearing  that  such  an  increase  had 
been  put  into  effect  without  the  consent  of  the  Commission,  but  with- 
out intending  to  violate  the  law,  and  that  the  stockholders,  who  are 
the  principal  users  of  the  service,  had  authorized  the  increase. 

Re  Byron  Teleph.  Co.  No.  2208,  May  13,  1916,  order  authorizing 
increase  in  telephone  rates  to  uniform  ftat  rate  of  $14  per  year  per 
telephone,  at  Waveland. 

Re  Chesterfield  Teleph.  Co.  No.  2040,  May  13,  1916,  increase  in 
business  rates  from  $1  to  $1.50,  and  in  residence  rates  from  $1  to 
•  $1.25  per  month  per  telephone,  authorized. 

A  5-cent  telephone  toll  rate  may  be  established  between  exchanges 
8  miles  apart,  to  relieve  the  line  of  unnecessary  free  calls,  it  appear- 
ing that  a  10-cent  rate  would  be  excessive.  Re  Home  Teleph.  Co.  No. 
1945,  April  7,  1916. 

A  rural  telephone  line,  upon  obtaining  a  restoration  of  direct  con- 
nection with  a  line  operating  several  exchanges,  was  required  to  pay 
10  cents  for  each  call  to  the  principal  exchange,  in  view  of  the  small 
number  of  calls,  and  to  pay  a  maximum  of  15  cents  for  calls  to  other 
exchanges  in  the  county;  and  the  former  was  required  to  deliver 
calls  to  the  latter  without  charge,  and  was  authorized  to  receive  25 
per  cent  of  the  cost  of  messages  delivered  beyond  the  county.  Dupont 
&  S.  J.  Teleph.  Co.  v.  Jennings  County  Teleph.  Co.  No.  1739,  April 
5,  1916. 

Maine.— Re  New  England  Teleph.  &  Teleg.  Co.  U-139,  June  1, 
1916,  order  putting  into  effect  certain  revised  toll  tariffs. 

Michigan. — ^Re  Citizens  Teleph.  Co.  Dec.  31, 1915,  T-96,  authority 
to  increase  rates  granted. 

Re  Lenawee  County  Teleph.  Co.  T-91,  Feb.  10, 1916,  order  approv- 
ing revision  of  telephone  rates  at  Hudson  exchange. 

Re  Huron  Teleph.  Co.  T-106,  Feb.  17,  1916,  order  dismissing  ap- 
plication for  permission  to  increase  rates,  rentals,  and  charges  foi 
telephone  service. 

Re  Sand  Creek  Teleph.  Co.  T-107,  Feb.  21,  1916,  order  approving 
telephone  rate  of  $12  per  year. 
P.U.R.1016D. 


792  ANNOTATION. 

Re  Farmers  Teleph.  Co.  T-111,  March  28,  1916,  order  approving 
increased  telephone  rates  at  Deckerville. 

Be  Byan,  T-113,  March  28,  1916,  order  approving  a  rate  of  $14  a 
year  for  a  farm-4ine  telephone  service. 

Ee  Alba  Teleph.  Co.  T-108,  March  29,  1916,  order  approving  in- 
creased rates  for  telephone  service  at  Alba. 

Re  Adams,  T-115,  March  31,  1916,  Blanchard  Telephone  Com- 
pany authorized  to  increase  rates  for  telephone  service  as  follows: 
$10  if  paid  annually  in  advance,  $12  if  quarterly  in  advance,  and 
$15  if  monthly  in  advance. 

Re  Oceana  Farmers'  Mut.  Teleph.  Co.  T-112,  April  28,  1916, 
authority  granted  to  increase  telephone  rates. 

Re  Home  Teleph.  Co.  T-118,  May  10,  1916,  order  authorizing  in- 
crease in  rates,  rentals,  and  charges  in  the  Grass  Lake  Exchange. 

Re  United  Home  Teleph.  Co.  T-110,  May  11,  1916,  order  author- 
izing increase  in  business  telephone  rate  from  $30  to  $36,  and  in 
rural  or  farm  line  rate  from*  $12  to  $15  per  annum. 

Re  Michigan  State  Teleph.  Co.  T-102,  June  6,  1916,  order  au- 
thorizing increase  in  rates,  rentals,  and  charges. 

Re  Livingston  County  Mut.  Teleph.  Co.  T-lOO,  June  6,  1916, 
order  authorizing  increase  in  telephone  rates,  rentals,  and  charges. 

A  company  was  authorized  to  increase  individual  business  citj 
rates  from  $30  to  $36  per  annum,  and  farm-line  rates  from  $12  to 
$15  per  annum,  upon  condition  that  farm  lines  are  repaired,  and 
that  the  number  of  subscribers  on  a  circuit  be  limited  to  10 ;  it  ap- 
pearing that  the  quantity  of  service  would  be  increased  from  a  con- 
solidation of  competitive  exchanges,  that  the  increased  rates  were  in 
line  with  rates  in  other  communities  of  comparable  size  and  operating 
conditions,  and  that  a  $12  farm  rate  was  unremunerative.  Re  United 
Home  Teleph.  Co.  T-110,  May  11,  1916. 

Mississippi, — Re  Cumberland  Teleph.  &  Teleg.  Co.  No.  4306, 
leb.  1,  1916,  order  approving  discontinuance  of  telephone  rates  of 
from  $1  to  $2.50  per  month  according  to  pole-line  distance,  and  sub- 
stituting in  lieu  thereof  a  rate  of  $1  per  month  for  all  extension  sta- 
tions located  in  the  same  building  with  the  initial  station. 

Nebraska. — Re  Bartlett  &  E.  Teleph.  Co.  Application  No.  2619, 
Jan.  19,  1916,  order  approving  cancelation  of  free  exchange  service, 
and  authorizing  the  publication  of  a  toll  rate  of  25  cents  between 
Ericson  and  Spalding. 

Re  Marsland  Teleph.  Co.  Application  No.  2639,  Feb.  15,  1916, 
order  approving  increased  schedule  of  rates  for  telephone  service  in 
Marsland ;  applicant  ordered  to  set  up  a  depreciation  fund  to  which 
shall  be  credited  each  year  from  operating  expenses  8  per  cent  of  the 
value  of  applicant's  outstanding  stock. 

Re  Lincoln  Telepli.  &  Teleg.  Co.  Application  No.  2612,  Feb.  23, 
1916,  order  approving  increased  schedule  of  telephone  rates  at  Clav 
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Center  exchange  recently  purchased  from  the  Mutual  Telephone  Com- 
pany, where  the  service  had  been  greatly  improved  and  the  rural 
rates  proposed  were  substantially  the  same  as  those  charged  in  other 
exchanges  of  like  size  in  which  exhaustive  investigation  as  to  their 
reasonableness  had  been  made. 

Re  Platte  VaUey  Teleph.  Co.  Application  No.  2652,  Feb. '23,  1916, 
order  approving  revised  schedule  of  telephone  rates  at  Mitchell, 
where  the  rates  proposed  with  discount  applied  are  the  same  as  exist- 
ing rates,  and  are  indorsed  by  the  village  board  of  Mitchell. 

Re  Peru  Teleph.  Co.  Application  No.  2654,  Feb.  23,  1916,  order 
approving  cancelation  of  combination  business  and  residence  tele- 
phone rate  of  $2  per  month,  and  the  publication  of  au  individual  line 
rate  for  service  beyond  city  limits  of  $1  per  month  plus  15  cents  per 
quarter  mile  to  be  begun  ^  mile  from  present  city  limits,  and  the  pub- 
lication of  a  rate  of  50  cents  per  month  for  an  extension  phone  and 
25  cents  per  month  for  an  extension  bell. 

Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  No.  2597,  Feb.  25, 
1916,  order  approving  amended  schedule  of  telephone  rates  on  the 
Glenville  exchange  to  conform  to  rates  upon  other  exchanges  where 
there  was  no  appreciable  increase  in  rates  and  the  schedule  will  pro- 
vide wider  service. 

Re  Bartlett  &  E.  Teleph.  Co.  Application  No.  2631,  March  2, 1916, 
order  authorizing  telephone  company  to  publish  a  rate  of  15  dollars 
per  annum  payable  in  advance  for  all  classes  of  telephone  service, 
except  that  where  phones  are  rented  by  the  month  or  for  a  period 
of  less  than  one  year  the  rates  shall  be  $1.50  payable  in  advance. 

Re  Nebraska  Teleph.  Co.  Application  No.  2676,  March  13,  1916, 
order  authorizing  telephone  company  to  correct  its  toll  rates  from 
Omaha  and  South  Omaha  to  conform  to  standard  rates  based  on  air- 
line mileage. 

Re  Milbum  &  A.  Teleph.  Co.  Application  No.  2686,  April  4,  1916, 
order  approving  the  revision  of  telephone  rates  where  the  proposied 
rates  were  reasonable  in  themselves,  and  since  the  company  was  try- 
ing liard  to  get  out  of  financial  tangles,  the  Commission  was  willing 
to  give  it  a  chance  to  try  the  division  scheme  of  rates  on  condition 
that  country  lines  serving  stockholders  are  to  be  set  off  into  divisions, 
subscribers  and  stockholders  in  each  to  pay  $1  per  month  until 
January  1,  1917,  and  thereafter  regular  switching  rates,  and  while 
enjoying  the  switching  rate  to  maintain  their  own  instruments  and 
lines  to  the  city  limits.  The  Commission,  however,  refused  to  per- 
mit a  penalty  rate  as  contrary  to  the  policy  of  the  Commission  and 
the  courts,  but  in  lieu  thereof  authorized  the  company  to  provide  an 
increased  gross  rate  and  a  discount  of  25  cents  per  month  for  pay- 
ment within  thirty  days  of  presentation  of  bill. 

Re  Springview  Exch.  Teleph.  Co.  Application  No.  2608,  May  3, 
1916,  order  specifying  an  increased  schedule  of  rates  for  telephone 
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service  at  the  Springview  exchange;  it  appearing  that  although  the 
existing  operating  expenses  were  reasonable  and  below  the  average 
of  the  state^  the  exchange  was  operated  at  a  net  loss.  In  computing 
the  new  rates  it  was  found  that  the  net  accounts  of  the  company 
were  not  very  complete,  but  assuming  an  average  investment  of  $35 
i;er  station  for  the  57  stations  owned,  9  per  cent  depreciation  and  7 
per  cent  dividends  on  a  valuation  of  $2,000  was  allowed  in  addition 
to  a  margin  over  the  present  over-conservative  operating  cost.  The 
applicant  was  further  ordered  to  establish  a  double-entry  system  of 
accounting  which  will  show  the  revenues  received  from  all  sources, 
the  charges  made  against  the  same  for  direct  operating  expenses,  gen- 
eral operating  expenses,  maintenance  and  depreciation,  new  con- 
struction, etc. 

Re  Citizens  Teleph.  Co.  Application  No.  2405,  May  16, 1916,  com- 
pany authorized  to  charge  farm  line  patrons  $1.25  per  month  payable 
monthly  in  advance  at  its  exchanges  at  Malmo,  Prague,  Weston,  and 
Morse  Bluff  upon  the  completion  of  certain  improvements. 

Re  Nebraska  Teleph.  Co.  Application  No.  2755,  May  20,  1916,  or- 
der authorizing  the  establishment  of  telephone  exchange  rates  at  Pot- 
ter. 

Re  Northern  Antelope  Teleph.  Co.  Application  No.  2737,  May  25, 
1916,  order  authorizing  revision  of  telephone  exchange  rates. 

Re  Naponee  Home  Teleph.  Co.  Application  No.  2740,  3tlay  25, 
1916,  order  authorizing  increase  in  telephone  rates  from  $1.25  to 
$1.75  per  month  per  telephone  with  a  discount  of  25  cents  if  bills 
are  paid  by  the  10th  of  the  month  in  which  due. 

Re  Farmers  Teleph.  Co.  Application  No.  2618,  May  25, 1916,  order 
authorizing  increase  in  rates  on  business  and  residence  telephones  25 
cents  per  month,  and  on  farm  telephones  50  cents  per  month. 

The  Nebraska  Commission  has  also  authorized  the  Lincoln  Tele- 
phone &  Telegraph  Company  to  establish  yearly  telephone  rates  at 
various  places  in  the  following  orders :  Application  No.  2758,  May 
25,  1916,  at  McCool;  application  No.  2759,  May  25,  1916,  at  Hamp- 
ton ;  application  No.  2760,  May  25,  1916,  at  Bradshaw ;  application 
No.  2761,  May  26,  1916,  at  Waco;  application  No.  2762,  May  25, 
1916,  at  Thaver;  application  No.  2766,  June  1,  1916,  at  Louisville; 
application  No.  2767,  June  1,  1916,  at  Weeping  Water;  application 
No.  2768,  June  1,  1916,  at  Murray;  amplication  No.  2769,  June  1, 
1916,  at  Nehawka;  and  application  No.  2770,  June  1,  1916,  at  Milli- 
gan. 

New  Jersey, — Re  Delaware  &  A.  Teleph.  &  Teleg.  Co.  March  14, 
1916,  upon  the  record  submitted,  the  New  Jersey  Commission  de- 
clined to  approve  new  tariffs  carrying  substantial  increases  of  tele- 
phone rates  filed  by  the  Hackettstown  Telephone  &  Telegraph  Com- 
pany. 

New  York,  »d  Dist — Canajoharie  Bd.  of  Trade  v.  Glen 
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Teleph.  Co.  No:  4190,  Jan.  6,  1916,  petition  for  the  reduction  of 
telephone  rates  at  Canajoharie  dismissed,  where  the  company  was  not 
earning  more  than  a  fair  return  upon  the  value  of  its  property  em- 
ployed in  the  public  service. 

Ft.  Plain  v.  Glen  Teleph.  Co.  No.  4116,  Jan.  6,  1916,  investiga- 
tion into  increased  telephone  rates  in  Fort  Plain  dismissed  where 
the  company  was  not  earning  more  than  a  fair  return  upon  the  value 
of  the  property  employed  in  the  public  service. 

Hopkins  v.  New  York  Teleph.  Co.  Case  No.  5198,  March  16,  1916, 
complaint  against  an  increase  in  rates  from  $15  to  $18  per  annum 
for  multi-party  service  in  the  Jonesville  district,  and  complaint  that 
the  service  is  inferior  because  too  many  party  subscribers  are  connect- 
ed on  some  of  the  lines  which  are  unequally  loaded,  dismissed,  it  ap- 
pearing that  the  respondent  had  complied  with  the  recommendation 
of  the  committee  for  a  redistribution  of  subscribers,  and  had  agreed 
to  co-operate  with  complainants  with  a  view  to  limiting  the  duration 
of  conversation  to  five-minute  periods,  and  pursuant  to  agreement 
had  established  a  rate  of  5  cents  from  Jonesville  to  Schenectady  and 
between  Jonesville  and  the  Troy  group  by  the  establishment  of  a 
separate  area  which  will  permit  a  5-cent  toll  rate  to  Schenectady  with- 
out discrimination  to  other  charges,  and  that  the  rate  of  $18  per  an- 
num for  multi-party  service  is  not  excessive. 

Re  New  York  Teleph.  Co.  No.  T.  &  T.  Ill,  March  29,  1916,  order 
approving  supplement  No.  2  to  P.  S.  C.  No.  231,  governing  local 
general  tariff. 

Oklahoma.— Re  Pioneer  Teleph.  &  Teleg.  Co.  Cause  No.  1697,  Or- 
der No.  1048,  May  24,  1916,  order  approving  present  telephone  rates 
in  Oklahoma  City,  and  denying  application  to  increase  rates. 

A  connection  of  a  rural  telephone  at  $1.50  per  mpnth  with  a  toll 
line  for  city  service  may  be  permitted  to  continue  and  at  the  same 
rate,  although  such  a  connection  would  ordinarily  impair  toll  serv- 
ice and  discriminate  against  those  not  allowed  to  connect,  where  the 
connection  has  existed  for  a  number  of  years  and  before  acquisition 
of  the  toll  line  by  the  present  owner  and  before  the  creation  of  the 
Commission,  where  it  is  not  shown  that  the  toll  business  is  inter- 
fered with,  and  where  the  toll  o^vner  has  never  contended  that  the 
rate  is  too  low.  Chancy  &  P.  Teleph.  &  Teleg.  Co.  Cause  No.  2383, 
Order  No.  1009,  Jan.  18,  1916. 

South  Dakota. — Dakota  Cent.  Teleph.  Co.  t.  Conde  Teleph.  Co. 
F-219,  Jan.  17,  1916,  charges  of  5  cents  for  switching  each  originat- 
ing and  terminating  long-distance  toll  message,  and  of  2  cents  for 
each  intermediate  or  through  message  held  reasonable,  and  defendant 
company  was  require  1,  in  accordance  with  §  8  of  the  South  Dakota 
telephone  law,  to  furnish  swi  ching  service  for  connecting  farm  line 
companies  at  the  maximum  monthly  rate  of  25  cents  per  telephone- 
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in  lieu  of  a  flat  monthly  rate  of  $6  per  line  charged  regardless  of 
the  number  of  subscribers  receiving  service. 

Re  Northwestern  Teleph.  Co.  Decision  P-265,  March  11,  1916, 
order  approving  a  rate  of  $2.50  per  month  for  an  extension  of  the 
toll  board  from  the  central  exchange  to  the  private  office  of  the  sub- 
scriber, whose  volume  of  business  is  sufficient  to  justify  the  expendi- 
ture, it  appearing  that  the  service  is  optional. 

Re  Cain  Creek  Teleph.  Co.  F-260,  April  13,  1916,  order  authoriz- 
ing rates  of  $14  per  annum  for  rural  party-line  telephone  rental  for 
one-exchange  service  and  $15.50  per  annum  for  two-exchange  serv- 
ice, and  directing  the  company  to  enter  into  contracts  with  a  con- 
necting company  for  switching  service  on  the  basis  of  not  to  exceed 
$3  per  year  for  phones  on  lines  having  direct  connection  with  one 
exchange  only  and  on  the  basis  of  not  to  exceed  $4.50  per  year  on 
lines  having  direct  connection  with  two  exchanges,  and  on  lines 
receiving  service  at  a  second  exchange  through  a  farm  switch  on  the 
basis  of  not  to  exceed  $1.50  per  phone  per  year;  it  appearing  that, 
although  the  receipts  and  disbursements  would  about  balance  under 
the  revised  rates  the  maximum  switching  rates  permitted  under  the 
the  statute,  and  the  rules  of  the  Commission  were  allowed,  conse- 
quently if  the  company  is  able  to  secure  the  necessary  switching  at  a 
less  rate  than  the  maximum  it  will  be  in  a  position  to  show  a  surplus 
to  that  extent. 

Re  Dakota  Cent.  Teleph.  Co.  r-247,  April  22,  1916,  telephone 
rates  increased  from  $1.50  a  month  or  $12  per  annum  if  paid  yearly 
in  advance,  to  $1.50  a  month  subject  to  a  discount  of  25  cents  a 
month  if  paid  quarterly  in  advance. 

A  rate  increase  from  $15  to  $18  per  year  for  multi-party  rural 
telephones  was  authorized  in  order  to  yield,  in  connection  with  un- 
changed rates  oi  $24  and  $21  per  year  respectively  for  indiyidual 
and  two-])arty  telephones,  a  net  return  of  7  per  cent  Re  Boone 
County  Rural  Teleph.  Co.  No.  3605,  Dec.  2,  1915. 

In  Re  Dakota  Cent.  Teleph.  Co.  F-201,  Jan.  8,  1916,  rural  tele- 
phone  subscrrbers  were  required  to  pay  $1.50  per  year  for  each  addi- 
tional exchange  service  received  through  the  physical  connection  of 
lines,  when  a  majority  of  subscribers  should  apply  for  the  connection 
and  agree  to  the  rate. 

Texas. — A  maximum  telephone  local  rate  fixed  by  a  city  as  a  con- 
dition to  the  grant  of  a  franchise  is  binding  upon  the  utility  or  its 
vendee,  although  the  city  has  no  authority  to  fix  rates,  where  the 
utility  voluntarilv  accepts  the  grant  and  the  rate.  Athens  Teleph. 
Co.  v.  Athens  (No.  7387)  —  Tex.  Civ.  App.  — ,  182  S.  W.  42. 

Virginia.— ^  Chesapeake  &  P.  Teleph.  Co.  Case  No.  502,  Dec.  8, 
1915,  order  authorizing  the  increase  of  two-party  business  line  serv- 
ice within  ihe  central  ofBce  district  of  Newport  News  from  $36  to 
$42  per  annum. 
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Wisconsin. — ^Norwalk  Independent  Teleph.  Co.  v.  Monroe  County 
Teleph.  Co.  March  7,  1916,  order  dismissing  complaint  alleging  that 
the  revenue  received  from  the  toll  business  handled  in  connection 
with  the  Monroe  County  Telephone  Company  is  not  a  fair  compensa- 
tion for  the  service  performed,  where  the  Xorwalk  company  is  receiv- 
ing -tf  cents  per  message  for  toll  messages  originating  with  it,  iu 
addition  to  the  revenue  received  for  messages  from  calls  going  out  on 
rural  lines,  the  data  of  which  were  not  available,  and  the  average  is 
not  far  from  what  other  companies  are  receiving  under  like  condi- 
tions. 

Re  Eagle  Teleph.  Co.  April  17,  1916,  order  amending  order  of 
November  11,  1914,  by  authorizing  telephone  company  to  charge  5 
cents  for  each  call  to  subscribers  between  exchanges,  it  appearing 
that  the  successful  conduct  of  the  business  of  the  company  and  the 
furnishing  of  adequate  service  to  subscribers  without  an  increase  in 
exchange  rates  require  that  each  exchange  be  considered  as.  a  unit, 
and  that  a  5-cent  toll  rate  be  permitted  on  messages  between  ex- 
changes, and  that  free  service,  or  service  which  is  practically  free, 
would  require  the  installation  and  maintenance  of  a  large  number 
of  trunk  lines  in  order  to  give  service  over  a  territory  which  cannot 
be  considered  as  reasonably  required  for  exchange  purposes. 

Re  Feel/s  Pike  Lake  Teleph.  Co.  April  18,  1916,  order  approv- 
ing an  increase  of  telephone  rates  from  $1.50  per  month  to  $2.50 
per  month  for  summer  resorts,  $1.50  per  month  for  rural  subscribers 
on  full  metallic  lines,  and  15  cents  per  message  for  nonsubscribers ; 
it  appearing  that  the  company  had  installed  a  full  metallic  service 
and  otherwise  improved  its  property,  that  owing  to  the  unusual 
length  of  the  liue  the  operating  expense  will  approximate  $26.66  per 
telephone  per  year,  and  that  while  the  furthest  rural  patrons  reside 
14  miles  from  the  exchange,  the  summer  resort  patrons  reside  in  the 
neighborhood  of  20  to  25  miles  from  the  exchange. 

Re  Baldwin's  Mills  Teleph.  Co.  April  18,  1916,  order  approving 
an  increase  in  telephone  rates  to  $15  per  telephone  per  annum  for 
service  furnished  through  two  exchanges ;  it  appearing  that  the  com- 
pany pays  25  cents  per  month  to  each  exchange  for  switching  service, 
and  that  the  balance  obtainable  from  the  increased  rates  will  no 
more  than  pay  a  reasonable  return  on  the  investment. 

Re  Beef  River  Teleph.  Co.  April  18,  1916,  telephone  rate  in- 
creased from  $6  to  $9  per  telephone  per  year. 

Re  Pleasant  Valley  Teleph.  Co.  May  1,  1916,  order  authorizing 
an  iucrease  of  telephone  rates  from  $5  to  $12  per  telephone  per  year : 
it  appearing  that  existing  rates  are  insufficient  to  provide  for  operat- 
ing expenses,  depreciation,  and  a  return  on  the  investment,  and  that 
interest  and  depreciation  alone  will  require  not  far  from  $6  per  year 
per  telephone,  and  an  additional  $6  per  year  per  telephone  is  the  very 
minimum  for  the  operation  and  maintenance  of  a  satisfactory  service. 
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Re  Allenton  Kohlsville  Teleph.  Co.  May  10,  1916,  increase  au- 
thorized of  25  cents  per  month  in  the  rates  of  $1  for  party  lines  and 
$1.50  for  single  line  business  telephones,  so  as  to  provide  for  a  neces- 
sary increase  in  operating  expenses  and  to  permit  allowances  of  €.5 
per  cent  each  for  return  and  depreciation. 

Re  Farmers  Mut.  Teleph.  Co.  May  20,  1916,  order  authorizing 
increase  in  telephone  rates  from  $7.50  to  $9  per  telephone  per  year. 

Re  People's  Teleph.  Co.  June  12,  1916,  order  authorizing  increase 
in  telephone  rates  from  $8  to  $10  per  telephone  per  year,  and  estab- 
lishing a  rate  of  $5  per  extension  telephone  per  year  when  used  in 
same  premises  with  main  station. 
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NATHAN  P.  COOK  et  aL 

V. 

PRESQUE  ISLE  WATER  COMPANY. 
[F.  C.  No.  32.] 

Service  —  Water  —  Domestic  use  — >  Safety, 

1.  Water  that  is  merely  free  from  ezcessive  turbidity  during  most 
of  the  year,  or  that  contains  intestinal  bacteria  only  at  more  or  lees 
infrequent  intervals,  is  not  safe  for  domestic  use. 

Service -^  Water -^  Purity '^  ItnprovemetU  in -^  Right  of  uUlUy  to  se- 
lect method, 

2.  The  Maine  Ck)mmi8Bion,  upon  finding  that  water  was  impure 
and  unfit  for  domestic  use,  ordered  a  utility  to  take  immediate  steps 
to  furnish  pure  water  without  prescribing  a  specific  remedy,  on  the 
ground  that  the  utility  has  the  first  right  to  select  the  method. 

Service'^Water'^Purity— 'Franchise  ol>ligation -^ Expense  to  stock' 
holders. 

3.  A  utility  will  be  required  to  furnish  pure  water  for  domestic 
use  when  required  by  its  franchise,  although  it  wiH  entail  a  serious 
financial  hardship  to  stockholders. 

[February  1,  1916.] 

Complaint  by  residents  of  Presque  Isle  that  the  water  fur- 
nished by  its  Presque  Isle  Water  Company  is  impure  and  unfit 
for  use;  ordered  that  immediate  steps  be  taken  to  make  the  water 
pure. 

Appearances :  Philip  D.  Phair  and  Norman  L.  Bassett  for  com- 
plainants; Charles  N.  Taylor,  Treasurer,  for  respondent. 

By  the  Commission :  Complaint  signed  by  twelve  citizens  of 

Presque  Isle,  being  the  selectmen,  the  members  of  the  board  of 
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health,  the  directors  and  chief  of  the  fire  department,  and  the 
tovm  attorney,  against  the  Presque  Isle  Water  Compajay,  a  water 
utilify  incorporated  under  chapter  3,  Private  and  Special  Laws 
of  1887,  for  the  purpose  of  supplying  pure  water  in  the  town  of 
Presque  Isle  for  domestic,  manufacturing,  private,  and  public 
uses.  The  complaint  alleges  ^'that  the  source  of  supply  of  water 
of  said  Presque  Isle  Water  Company  is  contaminated  by  surface 
drainage,"  and  "that  the  water  supplied  to  said  town  of  Presque 
Isle  by  said  Presque  Isle  Water  Company  is  impure  and  unfit  for 
domestic,  private,  and  public  uses." 

Two  public  hearings  have  been  held  at  the  offices  of  the  Com- 
mission at  Augusta, — on  October  5,  1916,  and  December  22, 
1915.  Between  the  two  dates  an  investigation  was  made  by  Mr. 
Paul  L.  Bean,  chief  engineer  for  the  Commission,  and  his  written 
report  was  made  a  part  of  the  case. 

The  respondent  has  accepted  its  charter,  and  is  engaged  in  the 
business  of  a  water  company,  as  defiaed  in  the  Utilities  act,  fur- 
nishing water  under  its  franchise  for  domestic  purposes  in  and 
to  the  citizens  and  residents  of  the  village  of  Presque  Isle.  It  is 
its  duty  to  furnish  such  water  in  a  state  safe  and  suitable  for 
domestic  use.  The  sole  questions  involved  are  whether  it  is  per- 
forming this  duty,  and,  if  not,  what  remedy  should  be  had. 

The  respondent  is  furnishing  469  taps.  Its  gross  income  from 
water  operations  during  the  calendar  year  1914  was  $10,406. 
Its  net  income  available  for  dividends  was  $2,829.32. 

The  water  is  taken  from  two  sources,  Kennedy  brook  and 
Presque  Isle  stream.  Two  reservoirs  are  maintained:  one  on 
Hardy  hill,  which  holds  about  1,000,000  gallons,  and  is  used  prin- 
cipally to  maintain  a  90-pound  fire  pressure;  the  other  on  Ken- 
nedy brook  and  holding  8,000,000  to  10,000,000  gallons.  This 
is  the  main  source  of  supply  for  normal  domestic  purposes. 

The  Kennedy  brook  reservoir,  and  the  distribution  therefrom 
to  the  consumers,  is  a  gravity  system.  A  pipe  from  this  reser- 
voir also  supplies  a  well,  or  pumping  station,  located  east  of  the 
Bangor  &  Aroostook  Railroad  and  just  north  of  Kennedy  brook, 
from  which  water  is  pumped  to  Hardy  hill  reservoir  or  allowed 
to  flow  on  direct  through  the  distribution  system  by  gravity. 
When  the  Kennedy  brook  supply  is  not  sufficient,  additional  water 
is  pumped  from  Presque  Isle  stream,  either  for  gravity  diatribu- 
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tion  from  this  well  or  to  fill  the  Hardy  hill  resen-oir.  The 
amount  pumped  from  Presque  Isle  stream  differs  with  variations 
in  the  rain  fall. 

The  pumping  station  on  Presque  Isle  stream  is  located  about 
1  mile  above  a  dam  which  creates  a  mill  pond  extending  back  a 
considerable  distance.  Mr.  Bean's  information  was  that  an  aver- 
age of  about  50,000  gallons  daily  was  pumped  from  this  source, 
and  that  the  maximum  daily  consumption,  might  be  about  360,000 
gallons.  The  respondent's  treasurer  estimated  that  the  amount 
actually  used  would  be  considerably  less  than  this  maximum,  and 
that  not  over  10  per  cent  came  from  this  Presque  Isle  stream. 
It  was  conceded  that  Kennedy  brook  alone  would  not  furnish  an 
adequate  supply ;  that  Presque  Isle  stream  would  do  so,  and  that  a 
substantial  part  of  the  wat^r  used  for  domestic  consumption  now 
comes  from  the  latter  source.  Mr.  Taylor  stated  that  they  raised, 
when  pumping,  about  500  gallons  a  minute,  and  that  during  the 
first  eleven  months  of  1915  they  pumped  from  Presque  Isle 
stream  in  February,  12  hours;  September,  144  hours;  October, 
226  hours;  November,  168  hours. 

The  sources  and  character  of  the  supply  are  well  shown  in  the 
following  extracts  from  Mr.  Bean's  report,  omitting  explanatory 
matter  and  references  to  exhibits  on  file  with  the  Commission, 
which  are  valueless  without  the  exhibits  at  hand : 

"Kennedy  brook  is  .  .  .  about  2J  miles  long.  That  part 
of  it  relating  to  this  water  supply  extends  about  IJ  miles  from 
the  source.  Beginning  at  the  source,  the  first  half  mile  to  the 
so-called  Center  Line  Road,  flows  through  a  fairly  flat  section 
covered  by  black  growth.  .  .  .  The  remaining  distance  it 
flows  through  cultivated  lands,  sloping  quite  rapidly  on  both  sides 
so  that  a  large  part  of  the  natural  run-off  woiild  come  rapidly  to 
the  brook.  .  .  .  Bordering  this  brook  from  a  point  a  few 
hundred  feet  below  the  Center  Line  Road  to  the  reservoir  is  a 
growth  of  soft  wood  extending  from  100  to  200  feet  on  each  side, 
.  .  .  The  underlying  rock  is  generally  a  limestone,  while 
the  upper  layer  is  a  brown  soil.     .     .     . 

"The  sanitary  conditions  on  the  watershed  are  those  typical 
of  a  progressive  and  up-to-date  farm  community.  The  water- 
shed is  peculiar,  however,  in  the  respect  that  surface  wash  may 
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pass  quickly  from  these  farms  to  this  water  coursa  This  pro- 
duces the  high  turbidity  generally  present  after  a  heavy  rain. 

'^The  dam  on  Presque  Isle  stream,  located  near  and  below  the 
highway  bridge  at  the  foot  of  Fort  street,  produces  practically 
dead  water  for  a  distance  back  estimated  at  about  4  miles.  The 
watershed  is  generally  hilly  and  the  slopes  steep.  Near  the  town 
the  banks  of  the  stream  are  low.  This  stream  rises  a  considerable 
distance  back  from  the  town,  according  to  statements  made  by 
those  familiar  with  the  stream,  in  places  dnuning  swampy  land. 
The  color  of  the  water  bears  this  statement  out. 

^'The  geology  of  the  country  is  similar  to  that  around  Ken- 
nedy brook,  excepting  that  a  larger  per  cent  of  the  watershed  is 
not  under  cultivation,  and  less  sedincient  is  brought  to  the  water 
course  than  is  found  in  the  case  of  Kennedy  brook. 

^'Sanitaiy  oonditions  on  this  waterBhed  may  be  considered  sat- 
isfactory, except  at  the  lower  end  of  the  miU  pond.  Along  the 
banks  of  the  null  pond  are  around  sixty  buildings,  the  drainage 
from  which  reaches  the  mill  pond.  About  600  feet  below  the 
pumping  station,  near  the.  bank  of  the  mill  pond,  is  a  slaughter 
house  in  active  operation.  The  stench  from  the  water  flowing  into 
the  mill  pond  near  the  slaughter  house  was  overpowering.  A 
manure  pile  in  the  rear  of  a  stable  is  on  the  bank  of  the  stream 
at  a  point  300  feet  below  the  suction  pipe  of  the  pumping  station/' 

The  following  table  submitted  at  the  hearing  gives  the  results 
of  analysis  of  samj^es  of  water  from  respondent's  suf^ly  sub- 
mitted to  the  State  Laboratory  of  Hygiena   . 

[The  table,  which  is  omitted,  showed  that  on  numerous  ooca* 
sions,  extending  over  a  period  of  ten  years,  the  water  was  either 
safe,  safe  but  too  turbid,  safe  but  with  a  warning,  or  absolutely 
unsafe.] 

Mr.  Bean  proeured  four  samples  odl  October  11,  1915,  and 
caused  them  to  be  analyzed  at  the  same  laboratory.  The  director's 
letter  accompanying  his  report  sufficiently  describes  these  samples 
and  the  result  of  the  analyses,  and  is  as  follows : 

[The  letter,  which  is  <»iitted,  stated  that  one  sample  was  unsafe 
and  unfit  for  drinking  purposes,  and  that  the  water  in  tihe  other 
samples  was  safe  in  its  present  condition,  but  that  the  first  rain 
would  bring  impure  surface  water  into  the  source.] 

The  evidence  clearly  shows  that  whenever  there  are  heavy  rains 
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the  water  in  Kennedy  brook,  above  the  reservoir,  is  very  turbid 
and  contains  much  foreign  matter  brought  in  from  surface  wash. 
It  shows  that  that  part  of  Presque  Isle  stream  from  which  this 
supply  is  pumped  is  contaminated  either  from  discharges  from 
the  slaughter  house  and  other  offensive  conditions  along  the  bank, 
or  from  some  other  source,  presumably  the  former. 

The  claim  was  made,  and  evidence  presented  to  substantiate  it, 
that  frequently  after  heavy  rains  the  water  would  be  so  turbid 
that  a  very  heavy  sediment  would  settle  in  a  glass  of  it,  and  that 
bacillus  coli,  or  intestinal  bacteria,  had  been  repeatedly  found  in 
the  water.  No  attempt  was  made  to  deny  these  allegations.  In 
fact,  the  respondent  admitted  them,  and  sought  only  to  show  that 
they  were  of  infrequent  occurrence,  or  due  to  causes  that  ought  to 
be  removed  by  others  than  the  water  company. 

For  example,  in  commenting  on  Mr.  Bean's  report,  Mr.  Taylor 
said :  "Now  under  ^Conclusions'  (3),  *the  water  in  the  mill  pond 
in  Presque  Isle  stream  is  not  suitable  for  domestic  purposes  at 
the  point  where  it  is  now  taken.'  He  has  arrived  at  that  from  the 
analysis  of  only  one  sample,  and  he  has  overlooked  the  fact,  too, 
that  the  month  he  took  that  sample  was  the  month  that  we  pumped 
a  large  part  of  the  water  that  was  used  in  the  town  from  Presque 
Isle  stream.'* 

We  fail  to  appreciate  the  compelling  force  of  this  argument 
The  "mill  pond,"  as  designated  by  Mr.  Bean,  is  identical  with  the 
part  of  Presque  Isle  stream  referred  to  by  Mr.  Taylor,  and  the 
sample  was  taken  vrithin  a  few  feet  of  the  mouth  of  the  intake. 
It  is  true,  only  one  sample  was  taken,  but  it  is  significant  that 
only  one  was  necessary  to  find  prbof  of  pollution.  Intestinal  bac- 
teria might  exist  in  the  source  of  supply,  and  escape  detection 
through  many  samples.  It  could  not  be  absent,  and  be  found  in 
any  ona  Failure  to  find  it  is  only  presumptive  proof  of  its 
absence.    Finding  it  i6  conclusive  proof  of  its  presenca 

In  another  place  Mr.  Taylor  says :  "I  fully  believe  that,  with 
the  exception  of  the  contamination  during  the  last  six  months,  that 
the  water  is  as  good  as  it  has  been  for  Ae  last  ten  years."  And 
later,  in  discussing  a  remedy:  "It  seems  to  me,  if  the  town  wants 
perfectly  pure  water,  which  is  impossible,  but,  to  approadi  that 
as  near  as  they  can,  the  only  thing  is  to  do  as  they  did  at  Madison, 
and  that  is  to  buy  the  system  of  the  company.    The  company 
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would  b^  willing  to  sell  1%  and  let  them  spend  all  the  money  they 
want  to.    And  they  can  borrow  money  at  6  per  cent" 

[1]  It  ifl  not  enough  that  the  water  is  free  from  exceeeive 
turbidity  during  most  of  the  year,  nor  that  intestinal  bacteria  are 
found  in  it  only  at  more  or  lees  infrequent  intervals.  Water  to 
be  used  for  domestic  purposes  must  be  as  free  from  harmlessly 
offensive  conditions  as  reasonable  care  and  effort  can  make  it^ 
and  as  free  from  contamination  likely  to  cause  disease  as  extreme 
precautions  against  all  known  dangers  can  make  it  It  is  not  a 
safe  water  unless  it  is  safe  all  of  the  time. 

We  therefore  find  that  the  water  now  furnished  by  the  Presque 
Isle  Water  Company  for  d<xnestic  use  is  not  suitable  and  safe  for 
such  usa 

The  Remedy. 

[2]  It  is  not  the  purpose  of  the  Commission  at  this  time  to 
prescribe  a  specific  remedy.  As  we  said  in  Kennison  v.  Madison 
Water  Co.  R  C.  No.  13,  P.F.Il.iei5D,  247,  259:  "We  believe 
that  the  limit  of  our  authority  in  the  first  instance  is  to  reqitire 
it  to  fumash'  pure  water.  It  must  work  out  the  method  as  well 
and  as  expeditiously  as  it  can  under  the  circulnstanciBS."  Its 
duty  is  to  furnish  pure  water,  and  it  discharges  that  duty  when 
it  aoecxnplishes  that  result,  however  it  be  done.  It  has  the  ^rst 
right  to  select  the  method;  but  it  mu^t  select  and  aot.. 

Some  suggestions  are,  however,  pertinent  in  view  of  the  factft  ' 
presented  at  the  hearing,  and  may  save  delay  in  the  end.    We, 
theref  one,  offer  them  at  this  time. 

The  respondent,  through  its  treasurer,  urges  that  the  company  . 
cannot  afford  to  accomplish  a  remedy  in  certain  ways  suggested, 
and  in  substance  that  it  is-  not  able  financially  to  do  anything 
itself  that  will  insure  pure  water.  It  recommends  that  the  town 
of  Presque  Isle  help  to  better  the  situation  on  Kenliedy  brook 
by  altering  conditions  at  its  town  farm,  and  causing  certain  ^ 
nuisances  along  the  bank  of  the  brook  to  be  abated.  The  town 
and  its  citizens  should  make  every  effort  to  coKiperate,  and  the 
board  of  health  should  be  as  diligent  in  doing  everything  within 
its  power  to  abate  nuisances  and  to  improve  coiiditions  as  it  is  to 
prosecute  complaints  against  the  water  company.  It  should  be 
understood  that^  in  saying  this,  we  do  not  intend  to  insinuate  that 
P.UJR.IW6D. 


804  IfAINlfi  PtJBLIC  UTILITOfiS  COMliIS8iair. 

it  has  not  been  vigilant    Tkis  issae  was  not  raised.    The  evidenoe 
in  the  case  would  not  justify  any  such  conoln^on. 

What  we  do  mean  is  this.  All  of  these  cases  are  tronUesome 
and  expensive.  The  annoyance  and  the  expense  must  usually  be 
borne  in  very  large  measure  in  the  end  by  the  public,  and  can  be 
lightened  by  hearty  co-operation. 

The  clearing  up  of  Kennedy  hrock  will,  however,  not  be  enou^ 
in  this  case,  because  it  is  admitted  that  its  supply  of  water  is 
insufficient.    All  sources  must  be  purified. 

Suggestion  was  made  that  water  be  taken  from  Squa  Pan  lake, 
but  it  is  probable  that  the  expense  would  be  prcdiibitive  unless 
it  can  be  shared  with  some  other  community,  which  does  not 
appear  likely.  It  was  also  suggested  that  the  intake  be  extended 
considerably  farther  up  Presque  Isle  stream.  Fear  was  expressed 
that  pollution  from  villages  and  starch  factories  above  would  then 
be  encountered.  This  shotild  be  carefully  investigated  before  it 
is  undertaken. 

[3]  In  discussing  a  filter  system  tlie  respondent  urged  that  it 
would  entail  an  additional  annual  charge  in  interest  and  op^^on 
of  $6,000,  or  more  than  $10  per  tap;  and  tiiat  thia  could  not  be 
financed,  if  at  all,  without  serious'  hardship  to  the  stockholders. 
While  we  do  not  now  express  any  opinion  as  to  whether  this 
method  should  be  adopted,  we  may  perhaps  state  our  poaiticMi  with 
reference  to  this  su^estion,  so  that  the  respondent  may  know 
what  to  expect 

According  to  figures  presented  by  the  respond^it,  there  are 
now  outstanding  946^  shares  of  capital  stock  of  the  par  value 
of  $100  per  share.  The  plant  was  taken  over  by  Mr«  Taylor  and 
his  associates  in  1911  by  purchase  of  298  shares  of  stock,  being 
all  but  o»e  of  the  sharsa  then  outstandings  for  $10,000,  and  the 
assumption  of  certain  indebtedness  amounting  to  $45,957.30« 
Stock  since  issued  has  been  sold  for  $ft3,335.  The  stoddidklera 
have  never  had  an  adequate  return  on  the  money  invested,  llieir 
rights  should  be  protected  in  every  reasonable  way,  and  the  Com- 
mission will  co-operate  with  them  to  that  end. 

But  they  are  stockholders  in  a  corporation  bound  by  law  to  fur- 
nish the  people  of  Presque  Isle  with  pure  water  for  domestic  pur- 
poses. That  is  the  condition  on  which  the  franchise  was  granted 
them,  and  the  condition  under  which  they  became  sloddioldsta 
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It  is  their  privilege  to  ascertaiii  how  this  can  be  done,  with  the 
least  sacrifice  to  themselres,  and  thus  retieve  the  Commission  of 
the  duty  of  invoking  measures  that  might  entirely  destroy  the 
value  of  their  investment,  and  possibly  take  its  control  entirely 
from  them.  But  such  franchises  cany  duties  as  well  as  benefits^ 
and  as  important 

And  now,  after  full  public  hearing  and  mature  oonsideration 
of  the  evidence,  it  is  ordered,  adjudged,  and  decreed: 

1.  That  the  water  supplied  to  the  town  of  Presque  Isle,  and  the 
inhabitants  thereof,  by  the  Presque  Isle  Water  Company,  is 
impu2«  and  unfit  for  domestic  use. 

2.  That  said  Presque  Isle  Water  Company  take  immediate 
steps  to  furnish  the  inhabitants  of  said  Presque  Isle  with  pure 
water  for  domestic  purposes ;  that  it  report  its  plans  and  progress 
to  this  Commission  within  thirty  days  from  this  date;  that  it 
prosecute  its  work  hereunder  with  all  possible  diligence  and  expe- 
dition, and  that  it  make  further  reports  touching  the  same  as  and 
when  required  by  this  Commission. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
missicm,  at  Augusta,  this  1st  day  of  February,  a.  d.  1916. 

PnbUc  Utilities  C<»Dmission  of  Maine,  Senj.  F.  Cleaves^  Wm. 
B.  Skelton,  Ohas.  W.  Mullen. 

Note,-^Purity  of  water  supply. 

Complaints  that  water  supplied  for  domestic  use  was  impure  have 
been  passed  upon  in  the  following  cases : 

Ldl  JoflEroy  v.  Interstate  Public  Service  Co.  No.  4230,.  Dec.  2, 1915, 
the  Illinois  Commission  dismissed  without  prejudice  a  complaint 
against  a  water  company  where  the  city  had  stated  that  the  company 
had  made  necessary  improvements  to  its  water  plant,  and  the  anaJjsis 
of  the  water  Aowed  that  the  produce  was  safe  for  drinking  pur- 
poses. 

In  L^gett  V.  Bear  Gulch  Water  Co.  Case  No.  419  and  Billesback 
V.  Bear  Gulch  Water  Co.  Case  No.  718,  Dec.  No.  2928,  Nov.  23, 
1915,  the  California  Commission  dismissed  complaints  that  water 
ftimished  was  impure,  injurious  to  health,  of  an  offensive  odor,  and 
inadequate  in  amount,  where  the  company  had  made  extensive 
changes  to  remedy  defects  complained  of,  and  two  periods  of  maxi- 
mum demand  had  very  creditably  been  met  by  the  company,  and 
service  had  been  made  satisfactory  to  complainants. 

In  Lawrenceville  v.  Central  Illinois  Public  Service  Co.  No.  2fi81, 
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Dec.  2Sy  1915^  the  Illinois  Gommission  ordered  the  construction  and 
operation  of  a  filtration  and  purification  plant  in  the  city  of  Law- 
renceville  to  be  of  reinforced  concrete  construction  with  adequate 
settling  basins,  filter  beds,  and  other  necessary  structures  and  equip- 
ment to  supply  water  to  the  filtration  plant,  and  deliver  water  from 
the  plant  to  the  mains  and  standpipe  or  tanks  to  be  erected  npoa  a 
level  of  not  less  than  75  feet  from  the  average  elevation  of  the  public 
square  of  the  city;  intake  pipes  be  extended  upstream  to  a  point 
where  contamination  from  local  sewage  discharge  is  not  possible; 
it  appearing  that  the  present  supply  although  ample  was  unfit  for 
consumption,  and  another  surface  source  would  be  unduly  expensive, 
and  either  a  deep  or  a  shallow  well  development  in  the  neighborhood 
would  produce  an  imcertain  supply.  Order  approving  a  part  of  the 
plans  and  extending  the  time  for  the  submission  of  further  plans, 
untilJune  15,  1916  (April  20, 1916). 
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Bates  *  Electricity  —  Summer  resorts  —  Demand  or  meter  rates* 

A  demand  rate  rather  than  a  meter  rate  for  electricity  waa  held 
more  equitable  in  case  of  a  community  haying  a  smaU  permanent  popu- 
lation, but  a  very  large  summer  population,  where  the  utility's  invest- 
ment had  been  made  virtually  entirely  to  provide  for  the  brief  summer 
business,  wh^  the  largest  demand  ia  fo^  the  shortest  possible  use,  and 
the  maximiun  demands  of  all  of  the  customers  are  coincident. 

[May  27,  1916.] 

Complaint  by  customers  of  the  Vineyard  Lighting  Company 
as  to  the  price  and  quality  of  electricity;  schedule  offering  a 
demand  rate  held  reasonable,  the  board  recommending  that  the 
company  offer  an  additional  meter  rate  to  churches,  hotels,  stores, 
shops,  saloons,  bowling  alleys,  and  places  of  amusement  other  than 
moving  picture  houses,  and  to  all  other  customers  for  heating  and 
cooking  devices  who  have  installed  special  circuits  therefor. 

Appearances :  Harold  F.  Hathaway  for  the  petitioners. 

By  the  Board:  This  is  a  complaint  in  writing  tmder  §  162  of 

chapter  742  of  the  Acts  of  the  year  1914  by  more  than  twenty 

customers  of  tb,o  Vineyard  Lighting  Company  of  the  price  and 

quality  of  electricity  sold  and  delivered  by  it. 
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After  due  notice,  public  hearings^  aa  required  by  law,  were 
held  at  Oak  Bluffs,  at  which  the  petitioners  were  represented  by 
counsel,  and  the  company  by  its  officers. 

The  cor.  pany  is  engaged  in  supplying  both  gas  and  electricity 
in  the  town  of  Oak  Bluffs,  and  electricity  in  the  towns  of  Vine- 
yard Haven  and  Edgartown  as  well.  During  the  winter  season 
its  service  is  confined  to  the  dark  hours,  but  in  summer  it  pro- 
vides a  twenty-four  hour  service.  Its  principal  generating  sta- 
tion is  located  on  tide  water  at  Vineyard  Haven,  and  it  has  also 
its  original  station  at  Oak  Bluffs,  which  is  not,  however,  operated, 
but  held  as  a  reserve  and  for  emergencies.  In  addition  to  fur- 
nishing electricity  to  private  customers  and  for  street  lights,  the 
company  supplies  power  at  its  switch  board  to  the  Oak  Bluffs 
Street  Railway  Company  for  the  operation  of  the  latter^s  street 
cars  during  the  sununer  months.  Both  companies,  as  well  as  the 
gas  company  in  Vineyard  Haven,  and  the  Buzzard's  Bay  Electric 
Company,  which  supplies  electricity  on  Cape  Cod,  are  owned  by 
a  voluntary  association  known  as  the  Boston  Electric  Associates, 
whose  relation  to  the  issues  raised  in  this  case  will  be  considered 
later. 

Prior  to  June  1,  1915,  the  company  had  had  in  force  for  sev- 
eral years  a  monthly  charge,  based  on  the  connected  load  or  maxi- 
mun  demand,  of  87  cents  for  the  first  26-watt  lamp  or  its  equiva- 
lent, 62  cents  each  for  the  next  two,  and  44  cents  for  each 
additional  25-watt  unit,  subject  during  June,  July,  August,  and 
September  to  a  20  per  cent,  and  during  the  remainder  of  the  year 
to  a  30  per  cent,  discount  for  prompt  payment.  As  an  alternative 
the  company  offered  a  meter  rate  of  25  cents  a  kilowatt  hour  for 
the  first  seventy-five  hours'  monthly  use  of  the  demand  and  5  cents 
for  all  excess  current,  subject  to  like  discounts.  Less  than  15 
per  cent  of  its  customers  were  on  a  metered  service.  The  financial 
results  under  this  schedule  provided  no  adequate  provision  for 
depreciation,  let  alone  any  return  on  the  capital  invested.  In  the 
light  of  its  operation  the  company  on  June  1,  1915,  substituted 
the  following  schedule  of  rates: 

Smnrner  Demand  Rates.— June,  July,  August*  and,  September  based  on  a 
25  volt  ampere  unit  (to  be  agreed  upon  or  measured  by  demand  indicator). 

One  unit $1.00  per  month 

Twounita 1.80    « 

Three  units  2.40    " 

Additional  units 60    •*        '* 
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A  minimTmi  seaaon  charge  of-  one  and  one^half  monilis'  bill,  and  not  leti 
than  $9,  ia  required  ia  ad?a]ice  before  oonnection  is  made. 

Demand  rates  October  to  May  inclusive  %q  oi  summer  demand  rates. 

Bills  paid  before  tbe  10th  of  the  month  6  per  eent  cash  discount. 

Power  serrice  limited  to  the  time  after  midnight  and  before  6  p.  ic.  7  oeniB 
per  kw.  hr.  subject  to  a  minimum  bill  of  14  per  cent  of  summer  demand 
rates. 

The  new  schedule  had  the  effect  of  increasing  the  summer  rates, 
and  was  especially  felt  by  those  who  had  previously  enjoyed  the 
metered  service,  particularly  the  stores,  hotels,  and  other  busi- 
ness places,  and  as  a  consequence  resulted  in  this  complaint 

The  present  owners  acquired  control  of  the  company  in  1908, 
and  have  meantime  made  substantial  additions  to  the  property, 
especially  to  the  electric  plant.  This  has  included  the  erection 
and  equipment  of  the  station  at  Vineyard  Haven  and  extensions 
of  its  lines  into  that  town  and  Edgartown.  On  June  30,  1915, 
the  book  value  of  the  company's  gas  plant  was  $24,960,  and  of  its 
electric  plant  $119,857,  and  other  assets  were  valued  at  $21,853 ; 
against  which  there  were  outstanding  $25,000  in  capital  stock 
and  $150,591  in  debt.  In  spite  of  a  steady  increase  in  the  number 
of  customers  and  the  volume  of  the  business,  as  already  noted,  the 
earnings  of  the  company  have  been  insufficient  to  pay  any  divi- 
dends on  the  capital  stock,  or,  for  that  matter,  the  full  amount 
of  the  interest  on  the  floating  debt,  or  to  make  any  provision  for 
depreciation  other  than  current  repairs  and  renewals.  At  the 
hearings  the  officials  of  the  company  acknowledged  that  the  need 
of  additional  revenue  was  the  primary  reason  for  the  recent 
change  in  rates. 

Since  the  petition  was  filed  the  Board  has  caused  a  careful 
study  to  be  made  of  the  company's  property  and  the  conditions 
surrounding  its  operation,  from  which  it  appears  that  the  com- 
pany was  being  prudently  and  economically  managed,  and  that 
the  need  for  additional  revenue  was  imperative  in  the  Interests 
both  of  the  company  and  of  future  adequate  service  for  the  com- 
munities supplied.  The  permanent  population  of  the  towns  it 
supplies  aggregates  substantially  4,000,  but,  being  widely  and 
favorably  known  as  seaside  resorts,  summer  visitors  throng  dur- 
ing the  months  of  July  and  August  to  the  hotels  and  private  cot- 
tages, and,  in  addition,  there  are  the  usual  miscellaneous  places 
oi  amusement,  calling  for  light  and  power.  In  view  of  the 
exceptional  conditions,  probably  unparalleled  in  any  other  area 
P.U.R.1916D. 
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of  supplj  in  the  state,  the  problem  reeolvee  itself  into  the  deter- 
mination of  a  rate  that  will  give  a  fair  reward  for  the  services 
rendered. 

It  was  nrged  with  great  force  in  behalf  of  the  petitioners  that 
a  meter  rate  is  the  only  fair  rata  It  is  true  that  a  kilowatt  hour 
is  now  the  established  unit  for  measuring  electricity.  It  repre- 
sents a  definite  amount  of  energy.  It  will  do  exactly  the  same 
amount  of  work  for  one  customer  as  for  another.  As  between  cus- 
tomers with  like  conditions  of  supply,  it  is  probably  the  fairest 
b^is  of  charge.  But  this,  like  other  fundamentally  sound  propo- 
sitions either  academic  or  practical^  is  subordinate  to  conditions 
when  unusual  and  controlling.  This  company's  investment  has 
been  made  virtually  entirely  to  provide  for  the  brief  summer 
business  when  the  largest  demand  is  made  for  the  ^ortest  possible 
use  of  electricity  for  the  year.  Moreover,  the  maximum  demands 
of  all  of  its  customers  are  coincident.  If  the  plant  were  operated 
for  the  summer  season  only,  the  company  could  not  dispense  with 
any  of  the  investment  which  it  now  has,  and  its  saving  in  operat- 
ing expanses  would  be  confined  largely  to  those  costs  which  relate 
directly  to  the  production  of  the  electricity  required  to  carry  the 
winter  load.  The  situation  being  as  it  is,  the  company's  summer 
customers  necessarily  have  to  bear  nearly  the  full  burden  of  the 
plant,  and  it  is  at  least  doubtful  whether  a  metered  rate  would 
provide  as  fair  an  apportionment  of  this  burden  amcmg  them  as 
their  respective  den^ands  upon  the  station.  In  view  of  these 
exceptional  conditionB,  the  company's  plan  of  a  flat  rate,  based 
upon  the  relative  demands  of  its  customers,  with  a  large  discount 
to  those  using  electricity  during  months  other  than  the  siunmer 
months,  has  not  impressed  the  Board  as  so  inequitable  in  its 
theory  as  to  warrant  its  discontinuance. 

But,  while  such  a  rate  seems  to  work  out  fairly  well  as  applied 
to  the  ordinary  Qustcnners  of  the  company  who  make  a  reasonably 
steady  use  of  their  respective  demands,  there  was  considerable  evi- 
dence at  the  hearings,  indicating  that  such  might  not  be  the  case 
with  hotels,  stores^  and  othw  business  places.  In  some  instances 
these  appear  to  have  large  but  intermittent  demands,  and  in  others 
steady  use  of  their  demands,  varying,  however,  considerably  in 
duration.  Attention  was  also  directed  to  churches  which,  in  the 
nataie  of  things,  have  but  an  occasional  use  of  their  demands. 
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Makers  of  rate  schedules  and  public  boards  who  have  had  the 
duty  of  passing  upon  them  have  adopted  various  theories  and 
schedules  to  adjust  siuch  widely  differing  conditions  of  supply. 
There  can  hardly  be  claimed  to  be  any  principle  so  sound  and 
universal  in  its  application  as  to  be  generally  accepted,  although 
it  is  common  to  recognize  in  the  rate  both  factors  of  demand  and 
consumption.  But  in  vievr  of  the  fact  that  the  primary  question 
is  to  secure  a  fair  return,  it  seems  unnecessary  to  enter  into  an 
extended  discussion  of  the  merits  of  different  theories  and 
methods  employed  under  normal  conditions.  An  alternative 
meter  rate  offered  to  customers  of  the  classes  named  will  meet  the 
principal  objection  to  the  present  schedule,  however,  and  experi- 
ence under  the  modified  schedule  during  the  coming  season  will 
tend  to  prove  what  further  changes  may  be  desirable.  Such  rate 
should  also  be  extended  to  such  other  customers  as  desire  to  use 
cooking  and  heating  devices,  and  have  installed  a  separate  circuit 
for  that  purpose. 

In  reaching  this  conclusion  the  Board  should  by  no  means  be 
understood  as  indorsing  generally  a  demand  as  superior  to  a 
meter  rate,  but  only  as  related  to  the  peculiar  and  exceptional 
circumstances  of  this  case.  If  the  load  improves,  and  as  it 
improves,  a  gradual  change  to  the  meter  system  may  seem  best 
There  are  some  serious  disadvantages  in  the  present  plan,  and 
not  the  least  is  the  uneconomical  consumption  of  current  by  cus- 
tomers once  their  demands  are  established.  But  this  last  feature 
under  present  conditions  affects  so  small  a  proportion  of  the 
costs,  as  compared  with  any  effective  plan  for  correcting  it,  that 
it  may  be  neglected  until  the  hoped-for  improvement  in  the  load 
factor  occurs.  The  hearings,  however,  made  apparent,  what 
might  be  reasonably  expected,  that  a  rate  based  on  the  whole  or 
some  proportionate  part  of  the  connected  load  calls  for  the  utmost 
good  faith  on  the  part  both  of  the  company  and  of  the  customer. 
It  should  be  applied  not  as  a  matter  of  special  agreement^  but  by 
rules  definitely  established  and  publicly  announced.  If  any 
change  in  the  basis  is  found  necessary,  the  new  rule  should  be 
open  to  all.  Any  departure  from  the  rules  in  particular  cases, 
such  as  were  disclosed  at  the  hearings,  are  improper  discrimina- 
tions, and  must  be  stepped. 

The  relation  of  this  company  to  the  street  railway  and  oiker 
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STibsidiaiT;  eomptfuies  of  the  Boston  Electrio  AssociateB  ^  has 
cImtIj  excited  the  duspieion  on  the  part  of  many  that  its  profits 
may  have  been  improperly  diverted  tod  its  customers  exploited, 
for  the  benefit  of  ihe  allied  companies.  While  it  is  true  that  all 
these  companies  have  virtually  the  same  management,  and  are  all 
served  by  certain  of  the  office  force  and  other  employees,  the 
Board  is  convinced  not  only  that  the  Vineyard  Lighting  Cknn- 
pany  has  not  been  forced  to  assume  more  than  its  due  share  of 
these  common  expenses,  but  that  the  plan  has  worked  advantage- 
ously in  keeping  at  a  minimum  the  costs  affected,  and  that  its 
other  interests  have  not  suffered  because  of  the  alliance.  The 
only  direct  dealing  which  it  has  regularly  with  any  of  the  other 
companies  is  the  sale  of  electricity  for  the  opa-ation  of  the  cars 
of  the  street  railway  company  in  the  summer  months.  During 
the  last  season  this  was,  at  the  rate  of  5  cents  a  kilowatt  hour, 
delivered  at  the  lighting  company's  switch  board.  Viewed  from 
the  street  railway  standpoint,  it  is  a  high  price  for  power.  Inas- 
much as  it  is  a  day  load,  it  has  also  the  advantage  of  making 
possible  a  tw«ity-four  hour  service  for  all  of  the  lighting  com- 
pany's customers  during  the  summer  seasoii.  .  In  any  event  no 
exception  can  be  taken  if  the  sale  of  electricity  is  made  to  the 
street  railway  company  6n  the  lighting  company's  regular  power 
schedula 

The  only  serious  criticism  of  the  company's  service  related  to 
delays  in  turning  on  the  current  during  dark  days  of  the  winter 
season,  but  the  Board  has  reason  to  believe  that  this  has  been 
corrected,  and  is  a  matter  which  does  not  require  a  formal  recom- 
mendation or  order.  A  number  of  specific  complaints  were  sub- 
mitted during  the  hearings,  but  they  related  principally  to  dis* 
putes  over  bills,  and  arose  for  the  most  part  over  disagreements 
with  respect  to  the  customers'  demands  and  objecuons  to  the 
change  in  rate  last  June.  Such  complaints  should  be  dealt  with 
individually,  and,  so  far  as  it  is  practicable  to  do  so  now,  will 
be  adjusted.  They  require  no  comment  here,  further  than  to  say 
that  the  Board's  authority  may  be  invoked  at  any  time  in  case 
disputes  arise  with  reepect  to-whidi  the  parties  and  the  company 
are  unable  to  reach  a  satisfactory  agreement. 

In  view  of  the  foregoing  considerations,  the  Board  recom- 
mends that  on  and  after  June  1,  1916,  the.  Vineyard  Lighting 

P.U.R.1916D. 


812      MASSACHUSETTS  BD.  OF  OAS  AND  EZJDOTRIC  L.  COMRS. 

Compaaj  shall^  in  addition  to  its  present  rate  aehadule^  offer  to 
8^  electricity  for  any  use  to  churches^  hotels  stoiefl^  ahopo^ 
saloona,  bowling  aUeya,  and  plaoee  of  amuaement^  other  than 
moving  picture  houaesy  and  to  all  other  cuatODieKB  for  beating  and 
coddng  devices  who  have  installed  a  speeial  circuit  thmefoTy  at  a 
price  of  25  cents  a  kilowatt  hour,  with  a  discount  for  prompt 
payment  of  5  per  cent  during  the  months  of  June^  July,  August^ 
and  September,  and  of  40  per  cent  during  the  remainder  of  the 
year;  that  it  shall  publicly  announce  aa  part  of  its  prea^it  ached- 
ule  readily  comprehended  rules  by  which  the  respective  demands 
of  its  customers  purchasing  electricity  under  that  aehedule  are 
established  and  determined;  and  that  it  shall  charge  for  all  elec- 
tricity thereafter  sold  and  delivered  to  the  Oak  BluSa  Street 
Bailway  Ckxnpany  in  accordance  with,  its  regular  power 
schedule^ 


WISCONSIN  RAHJiOAD  COHKI8SIOK. 

RE  WISCONSIN  MINNESOTA  LIGHT  &  POWEB  COMPANY. 
Valuation'^ Water  power  property ^ RreseiU  value  anA  future  Im- 


1.  The  policy  of  Wisconsin  in  the  valuation  of  a  dam  site,  flowag« 
rights,  and  other  property  prior  to  the  grant  of  a  dam  franchise,  as 
expressed  in  Laws  of  1915,  chap.  380,  §  159S-9m-l,  directs  the  present 
yalue  of  property  in  connection  with  its  use  for  developing  water  power, 
but  denies  to  the  owner  any  right  to  any  increase  in  the  yalue  of  the 
property  and  water  power  which  may  take  plaee  during  thirty  years 
after  the  issuance  of  the  permit. 

Valuation  *  FUnpage  rights  —  Moving  rmilroad  rights  of  way. 

2.  The  expense  of  changing  railroad  rights  of  way  from  land  to 
be  flooded  by  a  dam  is  a  part  of  the  cost  of  "flowage  rights"  within 
the  Wisconsin  statute  requiring  a  valuation  of  the  dam  site,  flowage 
rights,  and  other  property  prior  to  granting  a  permit  for  the  dam. 

Vahiotion'— Water  potoer. 

3.  Water  power  to  be  developed  from  a  dam  is  "property"  within 
the  Wisconsin  statute  requiring  a  valuation  of  the  dam  site,  flowage 
rights,  and  "other  propert3r"  prior  to  granting  a  permit  for  the  dam. 

Valuation  ^Undeveloped  water  power '^  ¥aetors» 

4.  Among  the  factors  affecting  the  value  of  undeveloped  water 
power  are  cost  of  development,  normal  flow  of  stream,  constancy  of  flow, 
head  of  water  obtained,  degree  of  constancy  of  power,  availabifity  of 
market  for  current  produced,  availability  of  power  tot  mamilacturing 

P.UJL1916D. 


RE  WISGONSm  MINNESOTA  LIOHT  ft  P.  CO.  813 

pvrpoees  at  the  dam  aitei  nature  of  maaufacturing  for  whioh  ayailable 
either  at  the  dam  site  or  dsewhere,  inTestment  in  subsidiary  steam 
plant,  availability  of  cheap  coal  for  competitive  production,  and  the 
possibility  of  pondage. 

TaUtaUan'^Undevel&ped  water  po%i>er -^  permit  for  dawt.  # 

6.  No  value  will  be  given  the  dam  permit  in  valuing  undeveloped 
water  power  aa  a  prerequisite  to  a  grant  of  the  permit  under  the  Wis- 
consin laws. 

Valuation  *  Undeveloped  water  potoer  —  Factors  to  he  ooneidered, 

6.  In  ascertaining  the  present  value  of  undeveloped  water  power, 
imder  the  Wisoonsin  statute  requiring  a  valuatim  pripr  to  the  grant 
of  a  dam  permit^  consideration  was  given  to  tlie  market  value  under 
assumed  competitive  conditions,  aa  rejected  by  sales  of  other  powa:,  the 
cost  of  development,  and  probable  earnings,  without  capitalizing  the 
result  of  enterprise;  to  the  probaUe  rental  value  aa  compared  to  simi- 
lar values  of  other  raw  and  developed  water  powers^  and  to  the  saving 
in  the  use  of  water  over  steam. 

Valuation  *  Datn  Bite  and  flowage  rights  *  Special  value  over  that  of 
land  alone, 

7.  A  dam  sHe  and  flovage  rights  dionld  be  giv«n  a  value  in  accord- 
anee,  with  their  use  to  develop  water  power  in  addition  to  the  value  as 
land  alone,  in  the  valuation  required  by  the  Wisconsin  law  prior  to  a 
grant  of  a  dam  permit. 

[April  20,  1916.] 

Pbocxbdikos  for  the  yajuation  of  a  dam  rite^  flowage  rights, 
and  other  property,  upon  applioation  of  the  WisconBin  Minnesota 
Light  &  Pow^  Company  for  a  permit  to  contraot,  operate^  and 
xnaintain  a  dam  in  tiie  CStippewa  river  on  aoction  8  in  township 
28,  range  8  west,  and  seetdon  34,  township  29,  range  8  west,  in 
Chippewa  eoirnty,  in  aeoordance  with  the  provisions  of  chapter 
380  of  th^  Laws  of  1916 ;  value  fixed  at  $2,350,000. 

By  the  Commission : 

Valuation  Under  Svbdiviswn  (1),  Sec.  ISOS-Om-l. 

[1]  Section  1696-9nfc~l,  subdivision  (1),  provides  that  the 
CoKomifision,  pri<Mr  to  the  time  the  permit  is  granted,  shall  value 
the  dam  site  and  aU  flowage  rights  and  other  property  neees- 
sary  for  the  purposes  set  forth  in  the  application  for  the  permit,' 
Aether  sueh  dam  site,  flowage  ri^ts,  and  other  property  are 
owned  by  the  applicant  or  not. 

This  is  the  most  vital  provision  of  chapter  880  of  the  Laws  of 
1915,  the  act  which  repealed  chapter  755  of  the  Laws  of  1918, 
P.U3.1914D. 
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known  ad  the  Husting  act.  The  s<H)alled  Husting  act  contem- 
plated, aa  does  the  present  act,  a  valuation  to  be  made  by  the  Rail- 
road Commission  before  the  franchise  or  permit  was  granted; 
an^,  as  carrying  out  the  policy  and  intent  of  the  Husting  act,  it 
specifically  provided  (§  1596-62,  f  2,  subdiv.  4)  "that  the  Com- 
mission shall,  before  the  franchise  is  granted,  value  the  power  site 
EXCLUSIVE  OF  ANY  RIGHTS  TO  WATER  POWER  OR 
THE  USE  OF  WATER  POWER  OR  ITS  AVAILABILITY 
IN  CONNECTION  WITH  THE  USE  OF  WATER  POWER, 
WHETHER  SUCH  POWER  SITE  IS  OWNED  BY  THE 
APPLICANT  OR  NOT.''  The  legislature  of  1915  determined 
to  change  the  policy  of  the  state  in  this  respect,  and  it  repealed 
this  provision  just  quoted  in  large  letters  and  substituted  there- 
for what  is  now  §  1696-9m-l,  subdiv.  (1),  quoted  at  the  com- 
mencement of  this  decision.  Except  for  the  provision  in  large 
letters  above  quoted,  the  two  secticms  are  practically  identical 
Under  the  Husting  act,  the  policy  of  the  state  was  declared  to 
be  that  when  the  state  should  take  over  a  water  power  it  should 
do  so  only  on  a  valuation  which  should  exclude  any  value  to 
water  power,  or  the  use  of  water  power,  or  its  availability  in  con- 
nection with  the  use  of  water  power,  but  the  present  law  substi- 
tuted for  that  policy  a  valuation  to  be  made  by  the  Commiasion, 
before  the  permit  should  be  issued,  of  the  dam  site,  flowage 
rights,  and  other  property,  ex  industria  reipealing  and  (miittlng 
that  provision  of  the  Husting  act,  which  excluded  from  valuation 
any  rights  to  water  power,  or  the  use  of  water  power,  or  its 
availability  in  connection  with  ihe  use  of  water  power.  See  also 
repealed  §  1696-68. 

In  other  words,  the  policy  of  the  state  is  changed  in  that  the 
state  now  directs  the  present  valuation  of  the  property  in  con- 
nection with  itft  use  for  developing  water  power,  but  it  denies  to 
the  owner  any  right  to  any  increase  in  the  value  ai  diat  pn^rtv 
and  water  power  which  shall  take  place  during  the  thirty  years 
after  the  issue  of  the  permit 

When  chapter  662  of  the  Laws  of  1911  came  before  the 
supreme  court,  where  it  was  held  unconstitutional,  many  of  the 
principles  applicable  here  were  clearly  set  forth  in  the  decision. 

^The  state  may  refuse  itl^  permission  to  the  riparian  owner 
to  build  a  dam  and  may  attach  conditions  to  its  consent,  such  as 
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the  hei^t^  strength,  mode  of  Gonstruction,  etc,  of  the  dam,  and 
perhaps  other  conditions^  but  it  may  not  seize  upon  this  right 
without  compensation,  and  use  it  or  sell  it  or  lease  it  to  another. 
It  cannot  authorize  the  use  and  enjoyment  of  this  right  by  a  per- 
son not  a  riparian  owner  for  a  private  purpose  without  the  con- 
sent of  the  riparian  owner,  nor  for  a  public  purpose  without 
condemnation  and  compensation  to  the  riparian  owner.  This 
principle  runs  through  all  the  cases."  (Citing  numerous  Wis- 
consin decisicms.)  Water  Power  Cases,  148  Wis.  124-160,  88 
L.R.A.(N.S.)  626,  134  N.  W.  830. 

It  is  not  the  province  of  this  Commission  to  pass  upon  any  con- 
stitutional questions,  if  any  there  are  arising  out  of  chapter  380 
of  the  Laws  of  1916 ;  and  it  is  equally  clear  that  it  is  not  the 
province  of  this  Commission  to  do  otherwise  than  conscientiously 
carry  out  the  mandate  and  policy  of  the  legislature,  as  set  forth 
in  the  act  under  conjsideratioiu  On  the  points  here  involved,  the 
act  seems  to  be  clear. 

[2]  The  dam  site  is  owned  by  the  applicant  Part  of  the  flow- 
age  rights  is  already  acquired.  Part  remains  to  be  acquired. 
The  area  affected  is  shown  on  applicant's  exhibit  B  as  being  all 
that  area  within  and  what  ia  known  as  contour  level  902,  and  this 
valuation  is  made  on  that  basis.  The  staff  of  the  state  engineer- 
ing department  estimates  the  cost  to  date  of  this  land  at  $300,172, 
the  cost  of  additional  flowage  rights  at  $36,020,  or  a  total  esti- 
mated cost  (exclusive  of  change  of  railroad)  at  $336,192.  There 
will  be  a  large  expense  in  changing  the  railroad  right  of  way  of 
the  C.  St.  P.  M.  &  O.  R.  Co.  off  from  the  flowage  district  to  its  new 
position.  This  cost,  it  is  estimated,  will  reach  $483,000.  In  our 
opinion,  this  expense  is  within  the  meaning  of  the  words  '^flow- 
age  rights,"  and  it  was  the  intention  of  the  legislature  that  it 
should  be  determined  before  the  permit  is  issued.  The  estimate 
of  flowage  rights  remain,ing  to  be  acquired  (exclusive  of  railroad 
right  of  way  expense)  is  based  upon  the  theory  that  only  land 
value  will  be  paid  therefor.  Whether  other  elements  of  value 
will  be  involved  can  only  be  determined  as  these  rights  are 
secured.  If  any  other  dam  site  is  involved,  the  cost  of  acquisi- 
tion may  be  greatly  increased.  In  fact  it  is  impossible  to,  accu- 
rately estimate  what  the  actual  cost  will  be.     Nevertheless  we 

are  required  to  fix  the  value  of  the  same  at  this  time. 
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[3]  ETen  the  clearly  tangible  elementfi  of  Talne  musty  it  will 
thus  he  seen,  be  a  toatter  of  estimate,  but  these  tangible  values 
must  be  considered  in  connection  with  the  accompanying  water 
powar,  which  is  property  within  the  meaning  of  the  words,  **and 
other  property ;"  in  fact,  the  dam  site  and  flowage  rights  are  of 
value  mainly  as  means  of  producing  power,  and  tiiis  question  of 
present  value  of  the  whole  as  an  entity  has  presented  a  problem 
of  no  small  difficulty. 

The  engineering  staff  has  spent  some  months  investigating 
these  values,  and  their  report^  a  summary  of  their  studies,  is 
attached  hereto  as  appendix  A.  Applicant  has  also  presented 
the  studies  of  its  aigineers  who  have  testified  at  length. 

[4-6]  Ordinary  valuations  are  based  on  unit  prices,  which  in 
turn  are  based  on  market  prices,  and  when  fair  market  prices 
are  obtainable  they  furnish  the  most  soHd  foundation  for  valu- 
ation. Eaw  water  power,  as  a  general  thing,  can  hardly  be  said 
to  have  an  established  market  price,  and  the  reasons  for  this  are 
obvious.  The  value  of  any  undeveloped  water  power  depends 
on  various  circumstances,  among  which  are  cost  of  devdopment, 
nwmal  flow  of  stream,  constancy  of  flow,  head  of  water  obtain- 
able, availability  of  market  for  current  produced,  availability  of 
pow^  for  manufacturing  purposes  at  the  dam  site,  and  the  nature 
of  manufacturing  for  which  it  is  available,  either  at  the  dam  site 
or  elsewhere,  necessity  for  large  investment  in  subsidiary  steam 
plants,  or  the  lack  of  such  necessity,  availability  of  cheap  coal  for 
production  of  power  in  competition,  the  possibility  of  pondage, 
and  the  securing  of  a  iiigh  constant  po\ver,  and  many  other  con- 
siderations. The  net  result  is  that  the  pres«it  value  of  a  possible 
water  power  development  varies  with  variation  of  the  surround- 
ing circumstances.  No  two  powei'  sites  are  wholly  alike,  and 
in  general  they  are  quite  dissimilar.  So  a  valuation  of  any  par- 
ticular power  site  and  flowage  rightij  for  water  power  purposes 
presents  a  problem  which  must  be  largely  solved  in  connection 
with  each  particular  dam  site.  The  sales  of  raw  water  power  are 
at  present  very  fewl  The  sales  of  developed  water  power  are 
usTudly  in  connection  with  a  plant  or  utility.  S^es,  when  they 
can  be  f  otmd  and  the  actual  consideration  discovered,  axe  to  be 
seriously  considered,  but  too  often,  unfortunately,  afford  little 
assistance  in  arriving  at  a  final  measure  of  the  value  of  another 
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and  differently  situated  water  power;  and  the  circumstances  sut- 
rounding  each  particular  sale  must  be  carefully  studied.  This 
fact  is  clearly  brought  out  by  the  rental  values  reported  for  differ- 
ent water  powers  in  the  United  States,  and  set  out  in  the  report 
of  the  engineers  attached  hereto.  Some  of  those  rental  values 
reported  seem  to  be  very  high. 

There  are  other  reasons  why,  generally  speaking,  there  can  be 
said  to  be  no  market  price.  The  owner  of  an  undeveloped  water 
power  can  do  little  with  it  unless  he  is  in  a  position  to  develop 
it,  which  in  these  days  means  the  command  of  capital  and  usually 
the  development  in  connection  therewith  of  public  utility  busi- 
ness. In  other  words,  there  is  neither  that  supply  on  the  one 
hand  nor  the  multiplicity  of  demand  on  the  other  with  attend- 
ant competition,  which  is  necessary  to  bring  about  what  is  com- 
monly known  as  a  fixed  market  price.  A  power  site  in  the  hands 
of  A,  without  means  to  develop  it  or  to  use  the  power  in  public 
utility  business,  might  have  to  be  sold  for  a  comparatively  small 
consideration ;  while,  on  the  other  hand,  this  same  power  site 
owned  by  B,  having  capital  and  opportunity  to  compete  in  the 
public  utility  field,  might  be  worth  manyf old  what  it  is  in  the 
hands  of  A.  A  proper  valuation  may  be  different  from  either  of 
these  two;  in  fact,  gene^rally  somewhere  between  the  two. 

The  following  statement  was  approved  in  Beloit  v.  Beloit 
Water,  Gas  &  E.  Co.  7  Wis.  R.  C.  R.  page  260 :  "The  value  may 
be  measured  by  the  market  value  of  similar  water  power  at  such 
locality,  provided  such  market  value  can  be  clearly  established. 
Such  value  should  not  be  measured,  however,  by  the  price 
demanded  by  parties  having  a  monopoly  of  such  power.  If  either 
should  it  be  measured  by  prices  asked  by  owners  having  extra 
power  for  which  they  have  no  tise  and  on  which  they  al^  anxious 
to  realize.  It  should  be  measured  by  a  price  fixed  on  the  basis  of 
what  may  be  fairly  demanded  by  parties  owning  power  and  fairly 
and  profitably  paid  by  parties  desiring  to  purchase  such  power 
under  the  particular  conditions  of  local  use.'' 

This  Commission  must  try  to  find  as  liear  as  may  be  what 
would  be  the  market  price  did  ftQl  competitive  conditions  apply. 
Some  help  can  be  got  from  sales,  though  the  circumstances  sur- 
rounding each  sale  must  be  fully  understood.  They  are,  how- 
ever, few  and  scattered.    AB  possible  uses  of  the  power  must  be 
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considered.  AH  of  the  circumstances  heretofore  referred  to  must 
be  given  careful  attention.  The  cost  of  development  is  particu- 
larly important,  as  is  also  the  possible  revenues  to  be  secured 
after  development  takes  place.  On  the  other  hand,  we  must  not 
commit  the  mistake  of  capitalizing  the  results  of  enterprise,  or 
fixing  a  future,  instead  of  present,  valuation ;  for  it  is  the  present 
undeveloped  power  that  is  to  be  valued;  nor  is  the  permit  or 
franchise  issued  by  this  Commission  to  be  given  any  value.  Earn- 
ings and  cost  of  development,  etc.,  should  be  considered  as  thev 
tend  to  throw  some  light  on  what  would  be  the  market  value  or 
price  of  the  power  site  were  full  competitive  conditions  in  effect 

Some  sales  have  been  referred  to  by  the  engineers  in  their 
report,  the  first  sales  being  at  the  rate  of  $9.10  per  theoretical 
horse  power.  This  transfer  is  reported  to  have  been  for  only  at 
a  nominal  consideration.  The  second  and  third  transfers, 
referred  to  in  the  engineers'  report,  at  $17,25  and  $16.75, 
respectively,  per  theoretical  horse  power,  have  somewhat  more 
bearing ;  but  it  would  be  useless  here  to  state  in  full  the  reasons 
why  the  circumstances  surrounding  these  particular  transfers 
render  them  of  only  slight  value.  It  may  be  said  in  passing, 
however,  that  at  leaat  one  of  the  transfers  was  between  com- 
panies, the  actual  ownership  of  which  companies  was  practically 
identical. 

About  10  miles  above  the  present  site  there  exists  anoth^ 
water  power, — practically  undeveloped,  although  a  dam  has  been 
built  and  all  flowage  rights  acquired  at  a  total  expense  of  $200,- 
000.  There  was  an  option  on  this  undeveloped  power  in  1913 
for  $1,000,000.  Circxmistances  which  it  would  be  useless  to 
refer  to  here,  but  which  had  a  tendency  to  cut  down  the  value 
of  water  powers  in  Wisconsin,  are  claimed  to  have  been  respon- 
sible for  the  failure  of  the  purchase.  Be  that  as  it  may,  it  can 
be  said  that  this  power  site  more  nearly  approaches  in  a  general 
way  and  in  surrounding  circumstances  the  power  site  now  under 
consideration  than  does  that  of  any  other  in  the  state  of  Wis- 
consin, though  even  here  the  two  sites  must  be  differentiated,  and 
in  fact  are  not  alike.  The  site  referred  to  does  not  have  any 
pondage  facilities  such  as  will  belong  to  the  site  under  con- 
sideration when  it  is  fully  developed,  and  there  are  other  advan* 
tages  in  favor  of  the  site  now  under  consideration. 
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In  the  engimeers'  leport  will  be  found  a  table  showing  rental 
paid  for  water  power  at  various  places  in  the  United  States,  this 
table  being  taken  from  the  pamphlet  issued  in  1907  by  Captain 
John  Bear  of  the  War  Department  It  would  seem  to  cover  both 
raw  and  developed,  or  partially  developed,  power.  These  raatals 
vary  from  $6  to  $80  per  horse  power  per  aimunu  The  rental 
for  the  power  furnished  by  the  Qreen  Bay,  Mississippi,  &  Canal 
Company  is,  in  effedt,  for  raw  water,  afi  the  improvements  and 
constmction  work  is  not  largely  owned  or  paid  for  by  the  canal 
company*  There  are  other  circumstances  connected  with  the  con- 
trol and  rental  of  this  water  power  which  vitally  affect  r^itals. 
It  appears  from  the  engineers'  report  that  in  1902  the  Appleton 
Waterworks  Company  made  a  oontraet  for  125rhorse  power  at 
$20  per  horse  power  per  annum  (lessee  owned  powder  plant),  and 
this  Commission  had  under  investigation  in  1911  a  lease  at  $12 
per  horse  power,  where  the  expense  of  development  was  paid  by 
lessee,  and  the  Commission  called » attention  to  the  fact  that  this 
was  a  reasonable  rental  and  a  rental  which  might  be  expected  to 
be  increased  in  the  future.  See  Be  Kaukauoa  Oas,  £.  L.  &  P. 
Co.  8  Wis.  R«  C.  £.  419.  See  also  Bhinelander  v.  Bhinelander 
Lighting  Ca  9  Wis.  R  C.  R  406. 

In  tiiis  connection,  we  call  attention  to  the  fact  that  it  has 
paid  to  develop  power,  in  the  state  of  Wisconsin  through,  the  use 
of  water,  where  the  expense  of  development  has  run  higher  than 
$300  a  kilowatt  We  think  it  can  reasonably  be  said  that  a  well- 
devdoped  and  well-situated  water  power  at  or  near.  Chippewa 
Falls  would  have  a  present  value  of  at  least  $200  per  horse  power. 
A  rental  of  $20  per  horse  power  per  year  would  pay  10  per  cent 
thereon.    A  rental  of  $10  would  pay  6  per  cent. 

The  exact  horse  power  to  be  developed  under  tjie  normal  flow 
at  the  dam  site  of  applicant,  of  course,  must  to  a  certain  extent 
be  a  matter  of  estimate.  The  company  claims  over  30,000  horse 
power  (and  45,000  possible  horse-power  development),  yet  it 
may  not  exceed  25,000  horse  power  under  normal  flow.  Taking 
the  horse  power  at  25,000,  certainly  a  very  conservatiye  estimate, 
and  placing  a  developed  value  of  only  $200  per  horse  power 
thereon,  would  give  the  entire  water  power,  when  fuUy  developed, 
a  value  of  over  $6,000,000.  The  entire  estimated  cost  of  develop- 
ment IB  placed  by  the  engineers  for  the  company  at  $3,100,000, 
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allowing  over  one-half  million  dollars  tat  oontingencies.  It  is 
placed  by  the  engineering  staff  at  $3,200,000,  and  giving  the 
developed  plant  a  valuation  of  $6,000,000  would  leave  a  value 
for  raw  water,  exclusive  of  cost  of  dam  site  and  flowage  rights, 
of  $1,800,000.  As  will  be  seen  from  the  tables  and  calculatiaiis 
hereinafter  referred  to,  the  valuati<m  placed  upon  the  comple/toA 
and  developed  plant  by  the  applicant  far  exceeds  $5,000,000; 
but  we  believe  these  hi^  figures  must  be  used  with  caution, 
because  their  use  in  a  loose  way  may  tend  to  capitalize  business 
enterprise  and  future  expected  earnings,  while  what  we  are  after 
is  present  value  in  the  undeveloped  stata 

The  applicant  has  given  testimony  and  submitted  estimates  of 
its  engineers  as  to  what  it  believes  will  be  the  eanungs  of  the 
enterprise,  and  especially  showing  the  saving  m  net  cost  of  pro- 
duction of  power  through  this  undertaking  >  as  compared  with 
steam  plants,  and  they  ask  that  these  estimated  earnings  and 
savings  be  capitalized  and  applied  as  the  present  value  of  the 
water  power. 

Some  of  the  estimates  of  eamings  are  based  on  a  ccmtract 
between  the  Wisconsin  Minnesota  Light  &  Power  Company  and 
the  Consumers  Power  Company  of  Minnesota  for  sale  of  cur- 
rent, and  other  estimates  are  based  solely  on  a  saving  in  cost  of 
producing  the  estimated  power  through  the  proposed  plants  as 
compared  with  the  cost  by  steam  without  regard  to  the  contract 
As  in  the  case  of  all  estimates,  they  depend  upon  certain  assump^ 
tions  which  must  be  made,  and  these  assumptions  are  laigely  a 
question  of  individual  judgments  which  may  reasonably  and 
legitimately  vary  through  (](uite  a  large  range.  At  a  series  of  con- 
ferences these  submitted  estimates  have  been  taken  up  by  the 
Commission's  staff  in  consultation  with  the-  engineers  of  the 
applicant.  No  useful  purpose  would  be  served  here  by  any 
lengthy  discussion  of  the  estimates  submitted  by  the  aj^licaat 
The  discussion  involved  nearly  every  feature  of  the  estimates, 
from  the  computation  of  available  output  atwi  total  power  which 
would  be  delivered  to  cost  of  construction  of  steam  plants^  depre- 
ciation i&nd  operating  expenses,  etc.  Some  of  the  propositions 
which  have  been  sulxnitted  are  on  the  following  bases: 

In  one  propositi<m  the  plant  is  taken  as  operating  with  the 

storage  and  without  steam  auxiliary,  and  supplying  the  Conaum- 
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ers  Power  Campany's  demand  at  oontract  prioea.  In  another 
propoflition  the  dam  is  taken  as  operating  with  storage  without 
steam  auxiliary,  and  supplying  the  Consumers  Power  Company's 
demand  at  an  average  prioe  for  current  whicL  would  be  equiva- 
lent to  the  cost  of  generating  this  amount  of  current  with  an 
Tip-to-date  steam  plant.  In  still  another  proposition  the  dam  is 
taken  as  operated  with  a  steam  auxiliary  and  storage^  both 
together  carrying  a  peak  of  51,000  k.w.  at  a  55  per  cent  load  f  ac- 
tcH*,  thb  being  c(Hnpared  with  the  cost  of  current  generated  by  an 
equivalent  steam  plant.  For  some  of  these  propositions  the  com- 
pared steam  plant  is  located  at  £au  Claire  and  for  others  at 
Minneapolis. 

The  estimated  net  saving  by  means  of  the  water  power  plant 
runs  from  $334,800  to  $647,200  per  annunu  Capitalizing  this 
assumed  net  saving  on  a  10  per  cent  bdsis,  it  is  claimed  it  would 
give  a  value  to  the  raw  water  power  (exclusive  of  cost  of  dam 
site  and  flowage)  ranging  from  $3,343,000  to  $6,472,000.  Under 
franchise  from  the  state,  a  subsidiary  corporation  of  the  appli- 
cant is  authorized  to  maintain  reservoirs  on  the  upper  reaches 
of  the  Chippewa  river  and  its  tributaries.  This  development  has 
not  yet  taken  place  to  any  considerable  extent  Nor  is  it  at  all 
certain  wactly  when  it  will  be  loccomplished  or  how  large  a  stor- 
age may  be  obtained  or  at  what  cost,  and  it  is  a  question  whether 
the  value  of  such  storage  ought  not  to  be  assigned  to  the  reservoir 
company  rather  than  to  the  appJioant.  However,  this  matter  has 
been  considered  in  arriving  at  our  final  valuation. 

In  relation  to  the  contract  for  the  delivery  of  power  in  St. 
Paul  or  Minneapolis^  it  is  to  be  noted  that  chapter  380  of  the 
Laws  of  1015  (§  1596-24)  provides  that  the  Commission,  upon 
the  complaint  by.  any  party  affeqted,  may  declare  all  contracts 
entered  into  by  the  grantee  of  a  permit  for  the.  sale  of  hydro- 
electric power  outside  of  this  state  null  and  void,  in  so  far  as  such 
contracts  interfere  witJL  service  within  the  state. 

In  our  view  of  valuation  to  be  made  by  the  C<Hnmission  at 
this  time^  the  estimated  earnings  of  the  hydroelectric  plant  are 
of  value  largely  as  they  assi$t  in  arriving  at  what  is  or  should 
he  the  market  price  of  the  present  undeveloped  water  power.  It 
is  the  present  value  thereof,  and  not  the  future  value,  that  is  to 
be  arrived  at.    The  law  intended  that  any  increase  in  value  of 
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the  water  power  which  might  take  place  during  the  next  thirty 
years  should  accrue  to  the  benefit  of  the  state,  and  that  the  Com- 
mission should  not  deprive  the  state  of  this  advantage  by  includ- 
ing  in  the  present  valuation  such  possible  inorement^  and,  as  we 
have  heretofore  said,  valuation  is  one  thing;  capitalization  of 
future  and  expected  earnings  may  be  an  entirely  different  thing. 

Attached  hereto  is  the  report  of  the  engineering  staff  show- 
ing, among  other  things,  its  studies  of  earning  power  on  the 
basis  of  a  steam  equivalent  plant  located  in  the  Twin  Cities; 
and  taking  the  contract  price  for  the  delivered  power,  the  staff 
find  a  net  saving  by  hydroelectric  power  of  $167,700  a  year;  and 
placing  the  steam  equivalent  in  Chippewa  Falls,  they  find  an 
annual  saving  by  water  of  $269,450.  On  another  hypothesis, 
they  find  a  saving  of  $97,200.  On  another,  $114,900 ;  capital- 
ized  on  a  10  per  cent  basis  one  of  the  estimates  would  run  as 
high  as  $2,694,500  for  raw  water  power  (exclusive  of  cost  of  dam 
site  and  flowage)  ;  others  much  less. 

The  proposed  plant  is  well  situated.  The  development  cost 
would  seem  to  be  within  very  reasonable  bounds. 

[7]  The  value  of  the  dam  site  and  the  flowage  rights  can 
hardly  be  considered  as  separate  and  disconnected  from  the 
water  power  development  They  have  a  special  value  quite  dis^ 
tinct  and  different  from  the  value  that  these  lands  possess  as 
lands  alone.  Our  own  supr^ne  coort^  as  early  as  1875,  held 
that  water  power  value  was  part  and  parcel  of  the  riparian  land, 
and  in  fact  held  that  it  could  not  be  considered  as  separate  and 
apart  from  the  land ;  and  it  decided  that  the  water  power  could 
not  be  assessed  for  taxation  except  as  it  added  value  to  the  lots 
to  which  it  was  appurtenant  Stating  the  facts,  the  court  said : 
"The  lots  .  .  .  and  the  water  power  ...  granted  to 
[plaintiff]  .  •  .  are  worth  the  sums  at  which  the  lots  were 
valued.  ...  On  the  other  hand,  it  is  undisputed  that, 
excluding  suc];^  water  right,  the  lots  are  not  worth  to  exceed  one 
fifteenth  of  the  valuation  placed  upon  them  by  the  board.^' 

They  held  that  the  water  pow»  was  appurtemant  to  the  lots, 
and  that  the  lots  should  be  assessed  as  of  tibe  value  which  this 
water  power  gave  them.  And  they  said  further:  "The  facts  that 
4he  lots  are  unimproved  and  that  the  head  race  is  not  constructed 
or  excavated  to  them  only  affect  the  value  of  the  property.    They 
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do  not  change  the  character  of  the  easement  or  the  rule  of  taxa- 
tion in  respect  thereto.  The  right  of  the  plaintiff  .  .  •  to 
construct  the  race  to  his  lots  and  utilize  thereon  his  right  to 
draw  water  from  the  race  cannot  be  successfully  denied/^ 
Spensely  v.  Valentine,  34  Wis.  154;  Smith  v.  Ford,  48  Wis.  163, 
2  K  W.  134,  4  N.  W.  462. 

This  is  the  rule  that  has  been  followed  by  the  Tax  Commis- 
sion, except  as  modified  in  case  of  assessment  of  public  utility 
or  quasi  public  corporations. 

"The  right  to  use  the  water  of  a  navigable  stream  for  the  crea- 
tion  or  derelopment  of  power  upon  his  own  land  is  a  riparian 
right  appurtenant  to  the  riparian  land."  Water  Power  Cases, 
148  Wis.  124r-150,  38  L.R.A.(N.S.)  526,  134  K  W.  330. 

The  actual  cost  of  securing  all  of  the  flowage  rights,  together 
with  the  dam  site,  will  probably  not  be  less  than  $820,000,  and 
may  in  fact  considerably  exceed  this  sum.  Taking  this  fact 
into  consideration,  and  considering  all  of  the  evidence  and  testi- 
mony introduced  in  tibe  case,  and  all  of  the  circumstances  sur- 
rounding the  proposition,  and  considering  and  giving  due 
weight  to  such  sales  of  raw  water  power  as  we  have  been  able  to 
investigate  and  ascertain  facts  in  relation  to,  and  rental  values 
for  raw  and  developed  water  power  in  this  and  other  states,  and 
keeping  in  mind  the  intent  and  purpose  of  the  law,  we  do  hereby 
value  applicant's  dam  site  and  all  flowage  rights  and  other  prop- 
erty necessary  for  the  purposes  set  forth  in  the  application  for 
the  permit,  whether  such  dam  site,  flowage  rights,  and  other  prop- 
erty are  owned  by  applicant  or  not,  covering  hereby  that  prop- 
erty, and  that  property  only,  directed  to  be  valued  by  subdivision 
(1),  §  1596-9m-l,  of  the  Statutes,  at  the  sum  of  $2,360,000. 

In  order  that  the  state  may  be  fully  protected,  and  in  order 
that  the  cost  and  value  of  the  dam  site  and  flowage  rights,  exclu- 
sive of  their  connection  with  any  water  power  development,  may 
be  hereafter  readily  ascertained,  this  Commission  will  audit  all 
accounts  connected  with  the  acquisition  of  the  dam  site  and  any 
flowage  rights  hereafter  acquired,  and  cost  in  connection  there- 
with. This  will  fully  protect  the  state,  should  the  state  hereafter 
take  over  the  property,  and  the  state  will  not  be  foreclosed  as  to 
any  questions  of  law  applicable  to  the  valuation  through  any, 

action  of  this  Commission. 
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This  valuation  is  made  solely  for  the  purpose  of  and  as  cany- 
ing  out  the  intent  of  chapter  380  of  the  Laws  of  1915. 

Kailroad  Commission  of  Wisconsin,  by  Carl  D.  Jacks^Ki,  Hat 
ford  Ericksoxii  and  Walter  Alexander,  Commiasionera. 

Note. — Dams. 

The  Wiscimsin  Commission  has  handed  down  the  following  de- 
cisions in  which  municipalities  were  permitted  to  erect  and  maintain 
dams  in  the  places  noted : 

Re  City  of  Waupaca,  Nov.  17,  1915,  across  the  Waupaca  river  in 
the  city  of  Waupaca;  Be  City  of  Spooner,  Dec.  30,  1915,  across  the 
Namakagon  river,  in  county  of  Washburn;  Be  Shawane^  Feb.  1, 
1916,  aross  the  Wolf  river  in  Shawane  county. 

In  Re  Van  Wenner,  June  2,  1916,  the  Necedah  Milling  &  Elec- 
tric Company  was  ordered  to  keep  open,  from  the  15th  day  of  April 
to  10th  day  of  May  of  each  year,  one  of  the  gates  to  its  dam  at  Ne- 
cedah  as  a  fishway. 

In  the  Norway  &  Dover  Drainage  District  et  al.  r.  Emma  Bussel, 
Nov.  19,  1915,  the  Wisconsin  Commission  ord^ed  that  the  level  of 
water  to  be  maintained  at  a  dam  in  a  navigable  riter  shall  not  exceed 
certain  established  maximum  and  minimum  levels  which  would  not 
interfere  with  navigation  or  other  public  rights  and  provide  a  mini- 
mum depth  of  from  3  to  6  feet  or  more  in  the  stream,  and  that  the 
dam  be  equipped  with  three  flood  gates  to  insure  such  levels  except 
under  flood  conditions.  On  January  26,  1916,  the  Commission 
ordered  that  the  time  of  any  interested  party  to  review  the  foregoing 
order  be  extended  thirty  days  after  the  entry  of  an  order  upon  the 
application  for  a  rehearing. 

In  Re  Consolidated  Water  Power  &  Paper  Company,  Dec.  10, 
1915,  the  dam  owner  was  relieved  from  the  necessity  of  equipping 
dams  with  slides  and  chutes  for  the  passage  of  logs  and  timber  and 
the  maintenance  of  a  fishway,  where  log  driving  had  ceased  upon  the 
river  and  a  fishway  would  not  be  beneficial  to  fishing;  tiie  company 
was  authorized  to  enlarge  and  increase  the  height  of  such  dam  beyond 
the  limits  and  restrictions  specified  in  chapter  236  of  the  Laws  of 
1889,  and  chapter  209  of  the  Laws  of  1893,  where  such  dam  as  raised 
and  enlarged  will  not  materially  obstruct  navigation  or  violate  other 
public  rightS;  and  will  not  endanger  life,  health,  or  properly. 
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NEW  TOBK  PUBLIC  SERYICB  COMMISSION,  FIRST  DISTRICT. 

A.  HEEMANN  et  al. 

V. 

NEWTOWN  GAS  COMPANY. 

ICaae  No.  1610.] 

Beturti'^Operatlna  expense  ^^J^easanahleness  of  price  paid  for  gas 
by  ddstrihuting  company  ~- Parties, 

1.  The  reasonableness  of  the  price  lor  gas  paid  by  a  mere  paper 
distributing  company  to  the  parent  holding  company  may  be  consid- 
ered in  fixing  rates  for  the  distributer  although  the  parent  company 
is  not  a  formal  party  to  the  proceeding,  especially  where  the  former 
TOluntaxily  attempts  to  prove  such  reasonableness. 

VahtaUon^^  Going  value -^Aheenoe  of  early  losses, 

2.  There  is  no  ground  for  an  allowance  for  going  value  in  a,  rate 
valuation  where  the  utility  has  earned  a  fair  return  for  the  entire 
period  of  its  existence. 

Beturti'm^Chts^l  per  cent  for  valuation  purposes. 

8.  It  may  be  assunied  in  a  rate  case  that  a  gas  ccxnpany  is  entitled 
to  a  return  of  7  per  cent,  in  determining  whether  there  has  been  any 
deficiency  in  return,  to  measure  the  going  value  of  a  subsidiary  oom- 
pany«  and  the  amount  due  to  the  parent  company  from  the  subsidiary's 
failure  to  pay  dividends  earned  on  the  investment. 

ValuaUon  —  Gas  —  Meter  installation  —  Utility's  treatment  as  operate 
ing  eacpense. 

4.  The  cost  of  installing  meters  should  not  be  included  in  a  gas- 
rate  valuation,  where  the  utility  had  treated  the  cost  as  an  operating 
expense. 

Valtiation  *  Overhead  charges  —  Necessity  of  supporting  evidence. 

5.  Allowances  for  overhead  charges  in  a  rate  valuation  should  be 
based  on  actiuil  expenditures,  and  not  on  theories  as  to  what  such  ex- 
penses might  be,  and  cannot  be  made  merely  becAuse  similar  allowances 
have  been  made  in  other  cases. 

Valuation  ^  Contractors'  profit  ~- When  not  allowed, 

6.  A  specific  percentage  allowance  for  contractors'  profit  cannot 
be  made  in  a  gas-rate  valuation,  where  part  of  the  property  was  con- 
structed and  put  into  use  piecemeal  without  resorting  to  contractors, 
and  the  cost  of  the  part  built  by  contractors  has  been  otiierwise  allowed 
in  the  valuation. 

VaUmtion'^  Organisation  expense '^  Antount. 

7.  A  large  allowance  cannot  be  made  for  organization  expenses  in 
a  rate  valuation  when  the  actual  expenditure  was  trifling  and  charged 
oif  against  profits. 
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Valuation  —  IPromotian  expense  of  mibsidiary  financed  by  parent  com' 
pany. 

8.  No  allowance  can  be  made  for  promotion  expense  in  a  rate  Taln- 
ation  of  a  subsidiary  company  which  has  been  financed  by  the  parent 
company. 

Valuation  —  Overhead  expenses  paid  for  out  of  earnings  hut  charged 
to  operating  expense. 

9.  There  is  no  disadvantage  to  a  utility  in  making  no  allowance 
in  a  rate  valuation  for  overhead  expenses  paid  for  out  of  earnings  and 
charged  to  operating  expense,  so  long  as  such  items  are  not  deducted 
from  the  operating  expense. 

Valuation  —  Gas  —  Interest  during  construction  —  Construction  period 
—  Rate  of  interests 

10.  Interest  for  six  months  at  the  annual  rate  of  6  per  cent  is  an 
ample  allowance  for  interest  during  the  construction  of  the  parts  ox 
a  gas  plant  built  through  yearly  additions,  extensions  being  made  as 
required,  and  meters  and  services  being  installed  as  called  for. 

Valuation  —  Oas  —  Interest  during  construction  —  Amount, 

11.  An  allowance  of  $60,000  was  made  for  interest  during  construc- 
tion of  a  gas  plant  valued  at  $1,600,000. 

Valuation  —  Working  capital  —  Set  current  assets  as  a  measure, 

12.  The  amount  of  working  capital  for  a  gas  company  is  not  neces- 
sarily indicated  by  the  net  current  assets  of  which  the  diief  item  is 
unpaid  monthly  bills  which  are  figured  at  the  selling  price  of  the  gas, 
and  which  also  include  profits  and  reserves  which  require  no  actual 
expenditure. 

Valuation  —  Gas  —  Working  capital  —  Amount  —  Factors  considered, 

13.  An  allowance  of  $100,000  was  made  for  working  capital  of  a 
gas  system  valued  at  $1,600,000,  upon  consideration  of  the  unpaid 
monthly  bills  after  deducting  the  amount  representing  profits  and  re- 
serves, the  unbilled  deliveries,  the  manufacturing  cost  with  general 
expenses  for  two  months'  supply,  and  the  operating  supplies,  pipe  stod^, 
and  other  materials  used  for  services  and  minor  extensions,  taking  into 
account  that  part  of  the  expenses,  materials,  and  supplies  may  be  cov- 
ered by  unpaid  bills. 

Faluat  ton  — Increase  after  date  of  valuation, 

14.  An  allowance  for  additions  to  property  and  increase  in  working 
capital  between  the  date  of  a  valuation  and  the  effective  date  of  the 
rate  order  may  be  made  on  the  basis  of  the  growth  during  the  past  five 
or  six  years. 

Return  —  Gas  —  7  per  cent. 

15.  An  allowance  for  a  return  of  7  per  cent  is  proper  in  fixing  gas 
rates  for  a  utility  whose  bonds  command  a  market  on  a  d  per  cent  basis, 
and  whose  stock  sells  at  a  price  to  yield  less  than  7  per  cent. 

Return '^  Revenues  ~- Sale  of  gas  appliances, 

16.  Revenue  from  the  sale  of  appliances  intended  to  promote  the 
sale  of  gas  should  be  considered  in  fixing  gaa  rates. 
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Depreciation  —  Anntuil  — •  Oa«  —  Amount. 

17.  An  annual  allowance  of  $25»000  for  depreciation  including  con- 
tingencies, to  be  increased  $2,500  a  year  on  account  of  additions,  Was 
held  adequate  for  a  gas  system  valued  at  $1,600,000,  some  replacements 
being  charged  to  repair  accounts. 

Betum  —  Oas  —  Amount  — •  Rate  reduction, 

18.  A  reduction  in  a  subsidiary  distributing  gas  company's  rate  to 
85  cents  per  1,000  cubic  feet  to  private  consumers  is  fair  where  the 
rate  gives  a  return  of  7  per  cent  on  the  rate-making  value,  9  per  cent 
on  the  actual  cost,  and  12  per  cent  on  the  parent  company's  investment, 
in  addition  to  providing  for  contingencies  and  surplus. 

[May  25,  1916.] 

CoMPLAi^TT  by  A.  Hermann  and. others  of  the  IN'ewtown  Gas 
Company's  $1  rate  to  private  consumers  in  the  second  ward  of 
Queens  borough;  rate  reduced  to  85  cents,  to  be  effective  July 
1,  1916,  estimated  to  produce  a  return  of  7  per  cent  on  a  rate- 
making  value  of  $1,850,000,  9  per  cent  of  the  actual  cost  of 
$1,500,000,  and  12  per  cent  of  the  investment  of  the  Brooklyn 
Union  Gas  Company,  the  parent  company.  The  values  are  the 
average  for  the  year  1916.  The  tables  mentioned  in  the  opinion, 
which  were  appended  thereto  and  gave  in  detail  the  itiatters 
adverted  to,  are  omitted. 

Hayward,  Comn^iissioner:  The  opinion  which  follows  was 
submitted  in  November  of  last  year,  but  was  not  acted  upon  by 
the  Commission  as  then  constituted.  The  changes  in  the  per- 
sonnel of  the  Commission  since  that  time  have  made  a  resub- 
mission necessary,  but  I  have  delayed  such  action  in  the  earnest 
hope  that  the  legislature  would  enact  certain  legislation  recom- 
mended by  the  Commission  under  §  16  of  th'e  Public  Service 
Commissions  law. 

The  legislation  desired  was : 

(1)  A  law  fixing  the  rate  for  gas  furnished  in  the  second 
ward  of  Queens.  Such  an  enactment  would  of  course  have  made 
action  by  us  unnecessary,  and  would  have  given  immediate  relief 
to  the  consumers  of  gas. 

(2)  A  law  providing  that  any  rate  fixed  by  this  Commission 
should  take  effect  as  of  the  date  when  the  rate  proceeding  was 
started,  instead  of  at  or  after  its  conclusion.  Such  an  enactment 
would  have  removed  the  existing  incentive  to  the  companies  xo 
delay  rate  proceedings. . 

P.U.R.1916D 


828  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

(3)  A  law  doing  away  with  the  right  of  the  companies  to  a 
review  of  a  rate  decision  of  this  Commission  by  certiorarL  This 
was  in  the  interest  of  expedition,  in  that  it  ranoved  a  species  of 
appeal  which  suspends  a  decision  of  this  Commission  and  tends 
to  delay  relief  to  the  consumers. 

The  l^islature  has  adjourned  without  action  upon  any  of 
these  matters,  and  I  therefore  resubmit  my  <^inion  herein. 

Since  its  previous  submission  no  facts  have  come  to  light 
which  would  warrant  the  delay  attendant  upon  the  taking  of  fur- 
ther testimony,  and  I  therefore  make  no  changes  in  my  recom- 
mendations except  the  postponement  of  the  effective  date  of  the 
rate  recommended  from  January  1,  1916,  to  July  1,  1916.  It 
is  true  that  the  report  of  this  company  for  the  year  1915,  filed 
since  my  opinion  was  written,  shows  that  the  estimated  increase 
in  sales  of  10  per  cent  for  that  year  did  not  materialize.  Gas 
consumption  in  the  territory  involved,  as  well  as  throughout  the 
country,  remained  practically  at  a  standstill  during  last  year. 
But  I  believe  that,  with  the  postponement  of  the  effective  date 
of  the  reduction,  the  general  improvement  in  business  conditions,, 
and  the  large  increase  in  population  and  consequent  consumption 
which  will  follow  the  opening  of  the  rapid  transit  lines  in  this- 
territory,  will  cause  an  increase  of  sales  which  will  more  than 
make  up  for  the  lack  of  any  increase  last  year.  I  will  therefore 
allow  my  recommendations  to  stand. 

Hayward,  Conamissioner:  This  is  a  proceeding  originally 
begun  in  January,  1918,  on  complaint  of  the  requisite  number 
of  customers  under  §  71,  P.  S.  C.  law,  against  the  Newtown  Gas 
Company.  After  hearings  had  been  held  for  some  time,  the 
company  and  complainants  agreed  to  an  adjournment  of  the  pro* 
ceedings  on  the  understanding  that  the  rate  would  be  reduced 
to  95  cents  from  May  1,  1913,  for  a  period  of  one  year.  On  May 
1,  1914,  the  company  restored  the  dollar  rate,  and  on  June  12, 
1914,  proceedings  in  this  case  were  resumed. 

There  is  pending  before  the  Commission  a  sister  suit  to  this 
one  (Na  1807),  in  which  the  gas  rate  of  three  companies  operat- 
ing in  the  fourth  ward  of  Queens  borough  is  involved.  These 
three  companies,  together  with  the  Newtown  Company,  ocHisti- 
*tute  a  part  of  the  distributing  system  of  a  great  parent  company^ 
P.U.R.1916D. 
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the  Brooklyn  Union  Gas  Company.  And  it  is  a  parent  company 
in  the  truest  sense  of  the  word.  It  maintains  the  most  absolute 
eontrol  and  ownership  over  them.  The  four  companies  are  more 
than  subsidiaries  as  that  word  is  ordinarily  used.  They  are  the 
very  limbs  of  the  Brooklyn  Union  Company.  There  is  an  abso- 
lute and  inextricaUe  identity  of  interests.  The  four  small  com- 
panies supply  gas  to  the  second  and  fourth  wards  but  nominally. 
They  are  nothing  more  than  paper  corporations,  convenient  oper- 
ating divisions  of  the  Brodklyn  Union  Company,  which  owns 
every  share  of  their  stodk  and  has  advanced  every  penny  invested 
in  them.  No  private  investors  own  a  share  of  their  stock  or  are 
interested  in  one  of  them.  The  outstanding  securities  of  the 
Brooklyn  Union  constitute  the  only  connecting  link  between  the 
investors  and  these  four  companies.  None  of  them  manufacture 
a  foot  of  gasy  and  all  that  they  distribute  is  made  at  and  comes 
from  the  works  of  the  Brooklyn  Union  Company;  which  com- 
pany picks  from  among  its  employees  the  cheers  of  the  small 
companies,  whose  salaries,  together  with  other  general  expenses, 
are  arbitrarily  divided  and  apportioned  among  the  Queens  com- 
panies and  are  at  the  most  simply  bookkeq^mig  entries. 

The  conditions  thus  revealed  must  be  borne  in  mind  in  the 
determination  of  a  fair  rate  for  gaa  to  be  charged  by  the  particu- 
lar company  involved  in  this  proceeding ;  for  back  of  it  all,  and 
as  an  absolutely  controlling  factor,  we  start  with  a  charge  of  50 
cents  per  M  cu.  ft.  to  be  paid  by  the  Newtown  Company  to  the 
Brooklyn  Union  Company.  It  has  been  paying  this  amount  for 
six  years,  no  matter  what  it  has  cost  to  make  gas  and  no  matter 
what  the  rate  to  the  consumers. 

The  ratee  of  this  company  were  not  regulated  by  its  franchise, 
no  restrictions  having  been  made  therein  on  the  price  to  be 
charged  either  to  the  city  or  to  the  public 

The  following  rates  were  charged : 

To  private  conswners: 

Prior  to  May  1,  1906 $1.25  per  M  cu.  ft. 

May  1,  1906  to  April  30,  1913 1.00     «     «    «    « 

May  1,  1913  to  April  80,  1914 ;...  .95     ^    "    ."     " 

Since  May  1,  1914 1.00    "    «    «    " 

To  the  city  for  public  buUdinga: 

Prior  to  May  1,  1906 $1.25  per  M  cu.  ft 

May  1»  1906  to  Sept.  30,  1906 

(adjusted  in  1914  to  76c)   1.00    "    «    '*    « 

Oct.  1,  1906  to  date 75    «    «    •«    « 
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Street  lighting,  before  1905  and  1906,  was  covered  by  con- 
tracts which  provided  for  both  the  supply  of  gas  and  the  service 
connected  with  lighting  and  operating  the  lamps.  Upon  the 
expiration  of  these  contracts,  and  in  pursuance  of  legislative  pro- 
vision (act  of  1905,  chapter  736),  the  rate  was  reduced  to  75 
cents  per  M  cu.  ft  gas  supplied,  the  city  contracting  separately 
for  the  sen'ice  connected  with  lighting  and  extinguishing  the 
lamps. 

The  reduction  of  the  rate  to  private  consumers  from  $1.25 
per  M  to  $1  per  M  was  not  made  voluntarily  by  the  company, 
but  only  under  the  requirements  of  the  legislation  of  1906  (chap- 
ter 125,  §  1,  T^  2)  which  prescribed  $1  as  the  maximum  rate  to 
be  charged  in  the  second  ward  of  the  borough  of  Queens.  The 
reduction  in  1913  was  made  after  complaint  had  been  filed  with 
the  Commission  by  consumers.  After  one  year's  operation,  the 
company  restored  the  rate  to  $1  on  May  1,  1914. 

The  rate,  therefore,  with  which  we  are  concerned,  ig  the  pres- 
ent rate  of  $1  per  M  cu.  ft. 

The  Newtown  Company  was  incorporated  April  18,  1891, 
under  chapter  37,  Laws  of  1848,  with  an  authorized  capital  etock 
of  $10,000.  It  received  a  franchise  from  the  town  of  Newtown 
(now  the  second  ward  of  th^  borough  of  Queens)  anth^izing  it> 
on  March  14,  1892,  to  "enter  upon  and  open  said  roads,  street, 
and  public  places"  of  the  town  of  Newtown  for  the  laying  mains, 
services,  etc.    No  payment  was  required  for  the  franchise. 

Apparti^ntly  this  company  was  organized  in  the  interests  of 
the  Williamsburgh  Gaslight  Company  (one  of  the  companies 
absorbed  by  the  Brooklyn  Union  Gas  Company),  and  construc- 
tion work  was  begun  by  the  Williamsburgh  Company.  In  the 
treasurer's  report,  as  of  December  1,  1895,  the  WiUiamsbuigh 
Company  is  charged  with  the  subscription  for  the  entire  capital 
stock  of  the  Newtown  Company.  With  the  absorption  of  the 
Williamsburgh  Gaslight  Company,  the  Brooklyn  Union  Gas 
Company  acquired  also  the  ownership  of  the  Newtown  Com- 
pany. 

From  the  records  of  the  Newtown  Company,  it  appears  that  no 

securities  were  issued  before  February  4,  1896,  when  the  entire 

•capital  stock  of  100  shares  was  issued  to  the  Brooklyn  Union  Gaa 

{Company.    On  February  26, 1896,  the  capital  stock  was  increased 
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from  $10,000  to  $60,000,  and  the  additional  shares  were  issued 
to  the  Brooklyn  "Union  Company.  In  the  reports  rendered  to 
the  Commission,  the  entire  stock  of  the  Newtown  Company  is  car- 
ried by  the  Brooklyn  Union  Company  under  the  head  of  miscel- 
laneous investments  at  its  par  value  of  $60,000.  On  February  3, 
1896,  the  issue  of  $60,000  in  bonds  was  authorized,  and  these 
bonds  were  also  issued  to  the  Brooklyn  Union  Company.  Both  of 
tliese  issues  of  securities  were  offset  against  the  advances  made  by 
the  Brooklyn  Union  Company  (and  by  the  Williamsburgh  Com- 
pany), the  result  being  a  change  merely  in  the  form  of  its  obliga- 
tions to  the  controlling  corporation.  Throughout  the  period  the 
Newtown  Company  has  been  financed  by  means  of  advances  by 
the  BrookljTi  Union  Company,  no  funds  having  been  called  in 
from  outside  investors. 

Since  its  inception,  the  Newtov^n  Company  has  bought  gas 
from  the  Brooklyn  Union  Gas  Company  (or  the  Williamsburgh 
Gas  Company).  Its  own  operations  have  been  throughout  con- 
fined to  distribution. 

Consideration  of  this  case  naturally  falls  under  two  heads: 

1.  What  is  the  cost  to  the  Newtown  Company  of  distributing 
gas  ?  This  involves  the  segregation  from  the  maze  of  Brooklyn 
Union  Compaiiy  property,  so  far  as  possible,  of  the  property 
(paper  title  to  which  rests  in  the  Newtown  Company),  which  is 
used  in  the  distribution  of  gas  in  the  second  ward,  and  the  deter- 
mination of  the  operating  cost  for  distribution.  From  this  we 
may  reach  a  conclusion  as  to  what  is  the  fair  cost  for  distribution 
alone,  and  what  is  the  fair  return  on  the  distributed  property  in 
the  public  service,  and  thereby  arrive  at  the  amount  to  be  added 
to  the  price  charged  for  the  gas  in  the  first  place. 

2.  What  is  the  fair  price  the  Brooklyn  Union  Company  should 
charge  for  the  gas  it  manufactures  and  sells  to  the  Newtown 
Companj'  ? 

The .  determination  of  these  two  factors  should  lead  us  to  a 
conclusion  equitable  to  the  public  and  to  the  investor. 

[1]  Now,  it  may  be  urged  that  because  the  Brooklyn  Union 
Company  is  not  technically  a  party  to  this  proceeding,  we  cannot 
question  the  price  it  charges  the  Newtown  Company  for  gas.  If 
the  Newtown  Company  were  an  independent  company,  distributr 
ing  gas  which  it  had  bou^t  at  the  best  price  it  could  get  from  one 
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of  two  or  more  sources,  and  if  its  contract  for  such  pureliafle  had 
been  providently  made,  the  power  of  the  Commission  to  consider 
such  price  in  determining  its  rate  to  consumers  would  be  one 
question,  and  a  very  different  one  from  that  involved  here.  But 
here  there  is  a  chain  of  companies  under  one  common  ownership. 
What  is  paid  by  thje  subsidiary  to  the  parent  company  is  a  matter 
of  bookkeeping.  Whether  the  profits  appear  as  earnings  by  the 
Brooklyn  Union  Qaa  Company,  or  as  the  earnings  of  the  New- 
town Company,  th^  are  equally  beneficial  to  the  real  investors, 
and  equally  available  for  the  payment  of  dividends  to  the  stock- 
holders of  the  Brooklyn  Union  Company.  What  is  taken  from 
one  pocket  is  simply. put  into  another  pocket. 

I  do  not  doubt  the  right  of  the  Commission  to  consider  the 
reasonableness  of  the  50-cent  charge  of  the  Brooklyn  Union  Com- 
pany under  United  States  v.  Delaware,  L.  &  W.  R.  Co.  238  U.  S. 
516,  59  L.  ed.  1438,  36  Sup.  Ot.  Rep.  873,  and  Central  of 
Georgia  R.  Ca  v.  Central  Trust  Co.  135  Ga.  472,  69  S.  E.  708, 
717. 

But  if  there  were  any  doubt,  the  respondent  company  is  in  no 
position  to  uirge  it^  having  voluntarily  assumed  the  burden  of 
proving  such  reasonableneBS.  Mr.  Jourdan,  vice-president  of  the 
company,  undertook  to  analyze  and  justify  the  50-cent  charge. 
His  testimony  should  be  studied  in  the  light  of  the  annual 
reports  of  the  Brooklyn  Union  Company  submitted  to  the  Com- 
mission. These  reports  are  part  of  this  record^  and  must  be  con- 
sidered in  order  to  arrive  at  a  fair  price  for  gas  supplied  to  the 
Newtown  Company. 

If,  then,  we  can  determine  what  is  a  fair  price,  and  can  deter- 
mine the  necessary  additions  to  that  price  to  yield  a  fair  return 
on  the  property  used  for  distribution  of  the  gas,  we  shall  have 
reached  a  just  and  reasonable  price  at  the  consumers  meter. 

[2, 3]  It  will  be  easier  to  reach  conclusions  in  this  case  than  it 
has  been  in  other  cases^  for  the  reason  that  we  need  not  be  con- 
cerned with  that  elusive,  intangible,  and  troublesome  thing  called 
"going  value,"  or  consider  the  differences  between  valuation  for 
condemnation  purposes  and  rate-making  purposes,  as  the  courts 
have  variously  but  not  uniformly  defined  them.  In  the  case  of 
People  ex  reL  Kings  County  Lighting  Co.  v.  Willoox,  210  N.  Y. 
479,  51  L.K.A.(N.S.)  1,  104  N.  E.  911,  Judge  Miller  has  given 
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BB  the  law  on  going  value,  and  he  says:  ^^If  tiiere  was  a  fair 
return  from  the  start,  the  corporation  has  received  all  it  was 
entitled  to,  irrespective  of  how  much  of  the  earnings  may  have 
been  diverted  to  the  building  up  of  the  business;"  and,  further, 
^'The  first  question,  therefore^  to  determine  on  this  branch  of  the 
case  was  whether  the  company  had  already  received  a  fair  return 
on  its  investment.  If  it  had  received  such  return  from  the  start, 
or  if  in  later  years  it  had  received  more  than  a  fair  return,  the 
public  would  already  have  borne  the  expense  of  establishing  the 
business  in  whole  or  in  part,  and  to  that  extent  the  question  of 
'going  value'  for  the  purpose  of  fixing  a  present  rate  would  be 
eliminated;  for  it  must  constantly  be  kept  in  mind  in  dealing 
with  this  problem,  that  the  company  is  entitled  to  a  fair  return 
and  no  more.  If  it  has  already  had  it,  that  is  the  end  of  the 
matter.'*  Again,  **If,  however,  a  fair  return  in  addition  to  the 
expense  of  building  up  the  business  has  been  earned  from  the 
start,  the  public,  not  the  shareholders,  have  paid  the  development 
expenseB.'' 

In  my  opinion.  Judge  Miller  means  that  "going  value*'  may  be 
measured  by  the  deficiencies  in  a  fair  return  which  have  not  been 
made  good,  and  that  where  a  company  has  enjoyed  a  fair  return 
tiiiroughout  the  period,  there  is  no  ground  for  further  allowance 
for  going  value. 

Witnesses  for  the  company  presented  as  the  results  of  a  compu- 
tation an  amount  which  the  company  should  have  in  property  to 
cover  both  investment  and  "aggregated  deficits"  in  a  fair  rate 
of  return,  if  any.  That  calculation  was  based  on  8  per  cent  as 
the  rate  of  return,  and  was  certainly  not  unfavorable  to  the  com- 
pany. Comparison  of  the  amount  arrived  at  on  this  basis  with 
the  value  of  the  property,  found  below,  proves  that  there  are 
no  grounds  for  any  claims  for  deficiencies  in  a  fair  rate  of  return 
which  have  not  been  made  good,  or,  to  use  the  phrase  of  counsel, 
"aggregated  deficits." 

Furthermore,  it  win  appear  that  the  company  involved  here 
has  earned  in  round  numbers  $400,000  over  and  above  a  return 
of  7  per  cent  on  its  investment,  after  deducting  depreciation, 
treating  as  part  of  the  investment  all  deficiencies  in  a  fair  return. 
It  appears  lliat  at  leaat  one  third  of  the  property  has  been  built 
up  frmn  eamingft'  in  excess  of  a  fair  return.    If  the  valuation 
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Bet  on  the  property  by  the  company  witnesses  were  used  for  com- 
parison^  it  is  clear  that  the  amount  derived  from  earnings  is  far 
greater.  This  accoimt  does  not  state  the  situation  fully  as  regards 
profits,  for  there  can  be  little  question  but  that  the  Brooklyn 
Union  Gas  Company  has  made  also  a  profit  indirectly  from  the 
Newtown  Company  in  the  excessive  price  of  gas  charged,  of  which 
no  account  is  here  taken.  This  point  need  not  be  emphasized 
here,  as  the  profitableness  of  the  company  to  its  owner,  the  Brook* 
lyn  Union  Gas  Company,  can  be  demonstrated  even  if  the  addi- 
tional profits  on  gas  sold  to  the  Newtown  are  ignored. 

Property  of  the  Newtoum  Company. 

The  record  gives  ample  data  on  the  pr(^rty  used  by  the  New- 
town Company  for  distributing  gas  in  the  second  ward.  After 
making  apportionment  for  charges  on  the  Newtown  books  for 
property  actually  used  for  the  benefit  of  other  companies,  it 
appears  that  the  cost  of  the  plant  used  for  Newtown  operations, 
at  the  close  of  December  31,  1914,  amounted  to  about  $1,400,000. 
(See  table  I.)  This  figure  does  not  include  interest  during  con- 
struction which  was  not  segregate  on  the  books  from  other 
interest,  and  not  treated  as  a  capital  expense.  This  point  is 
discussed  more  fully  below.  If  added  to  the  cost,  as  revealed  by 
the  books,  the  amount  will  be  increased  by  about  $50,000.  At 
the  close  of  the  year,  the  Newtown  Company  had  also  current 
assets,  t.  e.,  open  accounts,  materials,  and  supplies,  etc.,  in  excess 
of  unpaid  bills,  consumers'  deposits,  and  other  current  liabilities, 
amounting  to  about  $60,000.  The  total  assets  accordingly  were 
about  $1,520,000.  From  this  sum,  deduction  should  be  made 
for  depreciation.  As  will  be  shown  by  subsequent  discussion,  the 
amount  for  depreciation  is  about  $200,000,  leaving  the  net 
amount  of  property,  as  indicated  by  the  books,  in  excess  of 
$1,300,000.     (See  table  IL) 

The  actual  amount  of  capital  supplied  by  the  Brooklyn  Union 
Company  (and  its  predecessor)  to  the  Newtown  Company  for  the 
upbuilding  of  its  property  may  be  calculated  as  about  $865,000, 
or  between  $400,000  and  $450,000  less  than  the  cost  of  the  plant, 
together  with  other  assets.  To  determine  the  amount  of  capital 
furnished  by  the  Brooklyn  Union  Company,  it  is  necessary  to 
deduct  irom  the  advances  as  shown  by  the  books,  the  amount 
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expended  on  property  not  used  for  tlie  benefits  of  second  ward 
consumers  and  expenses  applicable  to  the  operation  of  such  prop* 
ertj.  After  making  these  adjustments^  it  appears  that  the  amount 
due  to  investors — ^the  amount  covering  the  capital  stock  owned 
by  the  Brooklyn  Union  Company  and  the  advances  made  by  it 
to  the  Newtown  Company — was  somewhat  less  than  $485,000. 
(See  table  I.)  This  figure,  however,  does  not  justly  represent 
the  actual  sum  due  to  the  Brooklyn  Union  Company,  for  the 
reason  that  no  dividends  were  paid  on  the  stock,  and  the  interest 
charged  on  advances  was  very  low,  A  calculation  has  accordingly 
been  made  to  determine  for  each  year  the  amount  of  return  to 
which  the  Brooklyn  Union  Company  would  have  been  entitled, 
assuming  7  per  cent  as  a  fair  rate.  The  difference  between  the 
full  amount  of  7  per  cent  on  the  investment,  and  the  actual 
interest  charged,  has  been  added  on  to  the  investment  and  treated 
as  part  of  the  capital  advanced.  In  other  words,  the  calculation 
sought  to  establish  the  amount  due  to  the  Brooklyn  Union  Com* 
pany  at  the  close  of  1914  on  the  theory  that  it  was  entitled  to  a 
return  of  7  per  cent  per  year  throughout  on  its  investment  in  the 
[Newtown  Company.  On  this  basis,  treating  accumulated  de* 
ficiencies  in  return  as  part  of  the  investment,  the  amount  measur- 
ing the  total  investment  of  the  Brooklyn  Union  Compan»7  in  the 
property  used  by  the  Newtown  Company  for  supplying  gas  in 
the  second,  ward  is  in  round  numbers  $865,000. 

In  order  that  full  data  might  be  obtained  on  the  value  of  the 
property  used  by  the  Newtown.  Company  for  distributing  gas  in 
the  secoixd  ward,  the  Commission,  through  its  gas  ei\gineer,  made 
an  appraisal  of  the  entire  property,  exclusive  of  land  as  of  June 
30,  1^14.  The  company  also  submitted  an  appraisal  of  its  entire 
property  made  by  a  consulting  engijaeer,  Mr.  A.  S.  Millier.  For 
its  mains,  meters,  and  services,  it  presented  also  additional 
figures  prepared  by  Mr.  John  T.  White,  district. street  superin-? 
tendent  for  the  Queens  companies  and  adjoining  territory  of  the 
Brooklyn  Union  Company.  It  also  placed  before  the  Commission 
an  appraisal  of  its  lands  through  a  real  estate  expert,  W.  M.  Dean. 

Mr.  Hine's  appraisal  takes  account  of  the  actual  oonditions 
under  which  the  property  of  the  Newtown  Company  was  built 
up.  He  assumes  that  the  construction  work  has  been  done  by  the 
company,  where  such  has  been  the  actual  practice.    His  calcula* 
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tions  are  based  on  present-day  prices,  except  for  commodities 
such  as  cast-iron  pipe  subject  to  fluctuations,  where  prices  are 
based  on  a  five-year  average.  Overhead  expenses  are  taken  ac- 
count of  wherever  charged  to  property  in  the  accounting  practice 
of  the  company.  Depreciation,  according  to  well-established 
practice,  is  computed  on  a  straight-line  basis. 

The  appraisal  of  Mr.  Hine,  gas  engineer  of  the  Commission, 
was  $1,486,808,  exclusive  of  land,  or  about  12  per  cent  higher 
than  the  actual  cost  as  shown  by  the  company's  records.  (Table 
III.)  After  deducting  depreciation  his  appraisal  was  $1,298,- 
824.  (For  comparison  between  Hine's  figures  and  actual  costs, 
see  table  III.)  It  is  the  contention  of  the  company  that  Mr. 
Hine's  appraisal  does  not  take  adequate  account  of  the  actual 
costs  to  the  company  as  at  the  time  of  appraisal,  and  that  his 
figures  should  be  increased  so  as  to  make  allowance  for  a  larger 
size  trench  actually  used  by  the  companjr  for  laying  mains,  and 
higher  unit  costs  for  excavation  and  certain  other  items.  His 
figures  for  mains,  the  company  contends,  should  be  increased  by 
$87,804.  In  order  that  there  may  be  no  question  of  unfairness 
to  the  company,  this  amount  may  here  be  added,  although  the 
effect  of  it  is  to  allow  for  mains,  standing  on  the  books  at 
$758,674,  the  sum  of  $962,880,  an  increase  of  25  per  cent  over 
l^e  actual  costs.  The  company  contends  fur&er  that  the  figure 
for  services  should  be  increased  by  $16,263.  According  to  the 
testimony  of  White,  the  reproduction  cost  is  $178,803,  The 
books  show  that  the  total  cost  of  all  services  installed  to  Decem- 
ber 81,  1913,  was  $108,810,  and  that  $20,378  was  paid  for  by 
the  consumers,  leaving  the  net  cost  $88,432.  The  consumers 
paid  18.7  per  cent  of  the  total  cost  of  installation.  If  White's 
figures  are  reduced  in  the  same  proportion,  the  valuation  as  of 
June  30,  1914,  would  be  $144,961  as  compared  with  the  actual 
cost  on  that  date  of  $88,798.  Mr.  Hine's  valuation  is  $136,271« 
The  company's  claim  is  thus  apparently  excessive,  although  no 
substantial  difference  in  the  valuation  would  result  if  the  entire 
amount  contended  for  by  the  company  were  allowed. 

[4]  The  company  claims  that  for  meters  Mr.  Hine's  figures 
should  be  increased  by  $116,057,  to  cover  the  cost  of  installation. 
fMr.  Hine's  valuation  covered  only  the  actual  cost  of  the  meters. 
He  disallowed  the  cost  of  installation  because  the  practice  of  the 
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company  had  been  throughout  to  treat  meter  installation  as  an 
operating  expense.  Manifestly,  the  cost  of  installing  meters 
cannot  be  treated  both  as  an  operating  expense  and  as  a  capital 
charge  at  the  same  time;  K  it  is  treated  as  a  capital  charge, 
then  operating  expenses  each  year  must  be  reduced  by  the  amount 
now  charged  for  meter  installation^  According  to  the  view  of 
the  company  $116,057  should  be  allowed  for  the  cost  of  installing 
the  38,137  meters  in  service  on  June  30,  1914,  or  $3.04  per 
meter*  If  this  were  done,  the  company's  books  should  be  cor- 
rected, the  surplus  as  of  that  date  should  be  increased  by  $116,- 
057,  to  cover  the  amount  of  earnings  expended  on  meter  installa- 
tion. Por  1914,  when  3,354  new  meters  were  installed,  operating 
expenses  must  be  reduced  by  more  than  $10,000,  for  the  cost  of 
installing  these  meters.  The  net  effect  of  these  changes  is  small. 
The  amount  spent  for  meter  installation  in  1914  is  between  8 
per  cent  and  9  per  cent  of  the  total  amount  claimed  for  meter 
installation.  If  this  amount  is  excluded  from  operating  expenses 
and  added  to  profits,  it  is  enough  to  yield  more  than  a  liberal 
return  on  the  amount  to  be  added  to  capital  for  meter  installation. 
Nothing  is  therefore  gained  by  making  these  adjustments  and 
departing  from  the  company's  accounting  practice.  Examina- 
tion of  the  books  shows,  however,  that  besides  meters,  there  have 
been  charged  to  the  meter  account  for  sundry  items  at  various 
times  $13,526.  As  this  amount  was  not  paid  for  out  of  operating 
expenses,  allowance  should  be  made  for  it.  Taking  account  of  all 
of  these  adjustments,  it  appears  that  about  $115,000  should  be 
added  to  Hine's  valuation.  This  involves  correction  of  Mr. 
Hine's  allowance  for  accrued  depreciation,  with  the  net  result 
that  Mr.  Hine's  valuation  would  be  increased  by  about  $100,000 ; 
that  is,  from  approximately  $1,300,000  to  $1,400,000.  This 
property  cost  the  company,  according  to  its  books,  about  $1,160,- 
000.  The  valuation,  as  here  allowed,  is  thus  over  20  per  cent 
above  the  actual  cost 

As  noted  above,  the  company  presented  appraisals  by  Mr.  Mil- 
ler and  Mr.  White.  Mr.  Miller's  appraisal  is  for  the  entire 
property,  that  of  Mr.  White  is  limited  to  mains,  services,  and 
meters.  Mr.  White  submitted  two  sets  of  figures,  one  giving 
'*bare  bone"  costs  and  another  adding  "doubtful  items"  to  cover, 
certain  street  department  overhead  expenses  not  included  in  his 
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first  estimate.  Mr.  Miller's  figures  in  their  final  form  contain 
numerous  percentage  allowances  for  overhead  expenses  of  various 
sorts^  engineering,  and  superintendence,  contractors'  profits,  in- 
terest, and  taxes  during  construction,  promotion,  financing,  etc- 
These  appraisals  must  be  reduce<l  as  nearly  as  possible  to  a  com- 
mon basis,  in  order  that  any  comparison  may  be  made.  This  is 
done  in  table  IV.  for  mains,  meters,  and  services.  The  actual 
costs  as  per  books  are  shown,  anJ  side  by  side,  Mr.  Hine's  ap- 
praisal, the  basic  figures  in  Mr.  Miller^s  appraisals,  percentage 
additions  excluded,  and  Mr.  White's  appraisals.  The  figures 
shown  are  not  strictly  comparable,  for  the  reason  that  the  cost 
shown  by  the  books  and  Mr.  Hine's  appraisal  cover  more  than 
the  items  of  material  and  labor  in  Mr.  Miller's  estimate  or  the 
■elements  included  in  Mr.  White's  figures.  Mr.  Miller's  basic 
figures  for  mains,  meters,  and  services,  without  addition  for  con- 
tractors' profits  and  other  overhead  expenses,  is  $1,471,567.  Mr. 
White's  "bare  bone"  estimate  is  $1,415,367 ;  with  doubtful  items 
added,  his  figure  is  $1,668,613.  The  cost,  as  shown  by  the  books 
for  this  property,  is  $1,001,274.  Mr.  Hine's  appraisal  of  this 
property  was  $1,149,067,  and,  if  this  amount  is  increased  in 
keeping  with  the  discussion  indicated  above,  the  total  is  in  round 
figures  $1,275,000.  Mr.  Miller's  figures  are  $400,000  or  40 
per  cent  above  the  cost  as  per  books.  Mr.  White's  figures,  with 
doubtful  items  added,  are  still  more  excessive.  The  lowest  of 
the  company^s  estimates  is  $250,000  above  the  appraisal  of  the 
Commission's  engineer.  The  higher  estimate  of  Mr.  ^^^lite  is 
over  $400,000  in  excess  of  Mr.  Hine's  figures.  A  part  of  this 
difference  is  due  to  the  fact  that  the  company's  engineers  includetl 
in  their  valuation  the  portion  of  the  service  which  had  been  paid 
for  by  the  consumers  and  which  is  their  property.  Furthermore 
they  included  in  their  valuations  the  installation  of  meters,  an 
expenditure  which  the  company  has  consistently  charged  to 
operating  expenses. 

This  aspect  of  the  valuations  has  already  been  noted  above. 
However,  on  mains,  where  there  are  no  differences  of  this  char- 
acter, the  appraisers  differ  among  themselves  and  are  all  far 
above  the  cost  as  recorded  on  the  books.  Mr.  Miller's  figure  is 
nearly  $300,000  above  the  cost  as  per  books,  and  one  of  Mr. 
White's  estimates  shows  even  greater  discrepancy.    In  this  con- 
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nection  it  is  important  to  bear  in  mind  the  fact  that  over  two 
thirds  of  the  expenditures  on  mains  were  made  within  the  last 
t«n  years  and  about  one  half  within  the  past  five  years.  We  are 
here  confronted  with  a  ccmflict  between  the  actual  cost  in  com- 
paratively recent  years,  and  the  opinions  of  witnesses  as  to  what 
it  might  cost  to  replace  the  property  under  the  hypothetical  con- 
ditions, the  conclusions  of  the  witnesses  being  far  apart 

Mr.  Miller  submits  an  appraisal  for  the  entire  property  used 
for  gas  operations  in  the  Newtown  territory,  amounting  to  $2,- 
586,783.  Excluding  his  estimate  of  working  capital  and  land, 
his  figure  is  approximately  $2,400,000.  This  covers  only  one 
third  of  the  holder  station  and  transmission  main.  It  will  be 
noted  that  the  amount  is  nearly  double  the  actual  cost  as  shown 
by  the  books,  and  about  $1,000,000  higher  than  Hine's  appraisal. 
Mr.  Miller  starts  with  a  figure  for  material  and  labor  of  $1,- 
763,168,  which  is  $450,000  in  excess  of  the  total  cost  of  all  prop- 
erty as  shown  by  the  books,  and  nearly  $300,000  in  excess  of 
Hine's  appraisal  for  such  property.  That  his  basic  figures  for 
labor  and  material  are  excessive  has  been  indicated  by  a  com- 
parison of  his  appraisal  with  the  book  figures  in  connection 
with  mains,  meters,  and  services.  This  point  may  be  shown 
even  more  clearly  in  connection  with  the  gas  holder  erected  dur^ 
ing  1910-1911.  His  figures  for  material  and  labor  alone  are 
$615,560,  whereas  the  books  show  thit  $616,281  was  the  cost, 
covering  not  merely  material  and  labor,  but  the  total  contract 
price  paid  for  the  holder  erected,  together  with  10  per  cent 
profit  on  the  foundation,  charges  for  incidental  labor  and  mate- 
rial furnished  by  the  gas  company,  and  charges  for  engineering 
and  inspection  during  construction. 

[5,  6]  To  his  basic  figures  for  holder  and  distribution  sys- 
tem, including  land  and  working  capital,  Mr.  Miller  adds  various 
percentages  for  promoters'  profits,  interest,  taxes,  contractors' 
expenses  and  profits,  engineering,  etc.,  amounting  in  the  aggre- 
gate to  $646,958,  or  approximately  85  per  cent.  These  percent- 
age additions  are  made  without  any  inquiry  into  the  facts.  For 
many  of  them  there  is  no  evidence  that  any  expense  was  ever 
incurred.  Some  of  the  items  for  which  he  adds  percentages 
were  covered  by  charges  to  operating  ejipenses,  and  their  inclu- 
sion in  propearty  would  necessitate  a  revision  of  the  books  for 
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income  and  profits.    The  whole  valuation  is  a  fabric  of  estimate 
and  hypotheaes. 

As  was  said  in  the  case  of  Fuhrmann  t.  Cataract  Power 
&  Conduit  Co.  3  P.  S.  C.  R  (2d  Dist.  N.  Y.)  656:  "The 
fundamental  question  [is]  whether,  in  determining  the  amount 
of  the  fair  investment  upon  which  the  return  shall  be  made, 
in  other  words,  the  value,  we  shall  give  chief  weight  and  import- 
ance to  the  actual  cost  to  the  company  within  a  recent  period  as 
disclosed  by  its  own  bodes,  or  allow  that  cost  to  be  overriden  by 
the  conflicting  proof  which  xb  submitted  of  what  the  witnesses 
think  the  property  would  now  cost  if  reproduced." 

The  answer  of  the  Commission  made  in  that  case  is  fairly 
applicable  here:  "The  fair  value  of  the  property  used  in  the 
public  service,  or  what  is  equivalent  thereto^  the  fair  amount 
of  the  investment  upon  which  the  return  should  be  c<Mnputed, 
may  be  better  ascertained  by  giving  the  greater  weight  to  the 
actual  cost  as  the  basis  of  the  inquiry  than  in  any  other  way." 

It  is  manifest  that  the  appraisal  of  Mr.  Hine^  modified  aa 
already  indicated,  is  very  generous,  and  must  be  regarded  as  the 
maximum  amount  in  the  determination  of  the  value  of  the 
property  for  the  purpose  of  these  proceedings. 

Por  purposes  of  comparison  the  foregoing  discussion  has 
omitted  land,  as  this  item  was  not  considered  by  Mr.  Hine  or 
Mr.  White.  The  only  testimony  in  the  record  on  land  was  given 
by  a  witness  called  by  the  company  who  assigned  the  following 
values: 

Land  for  general  structures $35,861 

Land  at  holder  station  (^  applicable  to 

Newtown) 14,227 

Total    $49,688 

His  valuation  was  not  based  on  actual  sales  in  the  immediate 
neighborhood.  Prom  the  admissions  of  the  witness  on  cross- 
examination,  these  figures  appear  to  be  excessive,  and  they  are 
far  higher  than  the  assessments.  However,  the  entire  amount 
involved  for  land  is  comparatively  small,  and  the  acceptance  of 
this  figure  will  not  appreciably  affect  the  totals. 

A  claim  is  made  in  the  brief  for  the  company  for  the  allow- 
ance of  20  per  cent  in  addition  to  tangible  property  for  con- 
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tractors'  profits^  engineering,  administration,  contingencies,  and 
incidentals,  on  the  theory  that  this  charge  or  more  has  been 
allowed  by  this  Commission  in  other  cases.  In  addition  to  this 
20  per  cent  the  company  claims  about  12  per  cent  for  prelimi- 
nary and  development  expenses,  which  covers  interest  during  con- 
struction, taxes  during  construction,  organization  expenses,  and 
other  development  items. 

I  took  occasion  in  Bronx  Qvlb  &  E.  Co.  Case  (Ko.  1667) 
P.IJ.R1916A,  440,  to  protest  against  the  arbitrary  and  what 
seemed  to  me  grossly  excessive  allowance  for  these  items,  not 
because  it  was  so  important  in  that  case,  but  because  it  seemed 
to  me  the  Commission,  by  making  this  allowance  arbitrarily, 
was  setting  a  premium  on  the  destruction  of  books  and  records 
of  companies  involved  in  rate  cases.  In  the  later  cases  before 
the  Commission,  where  the  actual  figures  have  been  available, 
no  such  allowance  has  seemed  warranted.  If  any  allowance  is 
to  be  made,  there  must  be  some  ground  for  it.  If  the  circum- 
stances are  such  as  to  warrant  the  bdief  that  the  original  costs 
shown  or  appraisals  made  are  sufficient  to  include  these  items, 
then  no  allowance  whatever  Aould  be  made. 

The  claim  made  for  an  allowance  for  contractor's  profits  rests 
on  the  assumption  that  the  contractor  performs  a  real  service  in 
providing  a  supervisory  and  clerical  staff,  an  organization  and 
equipment,  and  in  general  facilities  for  the  work  of  construction 
superior  to  those  of  the  company.  His  profit  is  intended  to  cover 
the  expense  incurred  over  and  above  the  bare  cost  of  material 
and  labor. 

The  servi<;e8  of  the  contractor  are  called  in  on  the  theory  that 
it  is  cheaper  to  have  the  work  performed  by  him  than  for  the 
company  to  undertake  construction  itself.  It  is  assumed  that  he 
can  get  lower  prices  for  material  and  labor,  and  enjoys  economies 
through  carrying  on  work  on  a  large  scale.  Otherwise  there  is 
no  justification  for  employing  a  contractor.  Where,  however, 
the  work  is  actually  done  by  the  company,  the  company  neces- 
sarily provides  the  organization  and  equipment,  and  itself  incurs 
the  expenses  which  the  contractor  would  bear.  These  expendi- 
tures necessarily  appear  on  the  books.  Where  a  valuation  fol- 
lows closely  the  actual  conditions  under  which  a  plant  was  built 
up,  adopts  the  labor  and  material  costs  incurred  in  piecemeal 
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construction,  and  all  other  expenditures  actually  made,  it  Ib 
absurd  to  claim  that  to  these  actual  expenditures  there  should  be 
added  a  hypothetical  contractor's  profit.  It  is  palpably  incon- 
sistent to  assume  costs  as  high  or  higher  than  the  actual  costs  to 
the  company  and  still  claim  that  an  allowance  should  he  made 
for  contractor's  profits  on  the  theory  that  refHroduction  would  be 
done  through  a  general  contractor. 

This  view  is  accepted  by  this  Commission  and  is  embodied  in 
the  contracts  drawn  by  this  Ck)mmis8ion  for  the  construction 
of  the  great  Dual  Subway  System,  which  have  been  proclaimed 
as  the  last  word  in  equity  and  fairness.  It  is  there  clearly  set 
forth  that,  wherever  the  work  is  done  by  the  company,  no  con- 
tractor's profit  should  be  allowed  to  the  company  on  the  work 
done. 

In  the  Xewtown  case,  the  property  was  constructed  and  put 
into  use  gradually  and  piecemeal  without  resorting  to  contractors 
as  a  general  rule ;  and  where  contractors  were  employed,  the  cost 
was  shown  in  the  books  and  has  beeu  considered  in  the  gas  engi- 
neer's valuation.  For  example,  the  largest  single  item  of  con- 
struction in  the  Newtown  property  was  the  holder  station,  involv- 
ing an  outlay  of  approximately  $800,000,  of  which  one  third 
is  chargeable  to  the  Newtown  Company.  This  enormous  holder 
was  constructed  under  contract,  and,  in  the  valuation  of  the  gas 
engineer,  the  contract  price  was  made  the  basis,  allowances  being 
added  for  the  services  of  the  employees  of  the  company  and  the 
expenditure  made  by  the  company  for  engineering  and  inspec- 
tion, material  and  labor  supplied  by  the  Newtown  Company  in 
connection  with  the  erection  of  this  holder.  To  add.  to  this  con- 
tract price  the  general  contractor's  profit  would  be  the  height 
of  absurdity. 

As  regards  other  overhead  expenses,  allowances  should  be 
based  on  actual  expenditures,  and  not  on  theories  as  to  what 
such  expenses  might  be.  I  contend  that  the  cost  of  the  New- 
town property  is  shown  by  the  books  of  the  Newtown  Company, 
that  the  amounts  expended  have  been  charged  either  to  capital 
or  to  operating  expenses.  The  only  exception  here  is  interest 
during  construction,  such  interest  not  being  differ^;itiated  on  the 
books  from  other  interest     For  this  item  allowance  should  be 
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[7,  8]  Xo  extravagant  amounts  or  percentages  can  be  allowed 
for  organization  expense,  when  the  actual  expenditure  was 
trifling  and  charged  off  against  profits.  Neither  can  an  allow- 
ance be  made  for  promotion  expense,  this  company  having  been 
financed  throughout  by  its  present  owner. 

[9]  Claim  may  perhaps  be  made  on  the  theory  of  reproduc- 
tion cost  for  including  in  the  valuation  overhead  expenses  paid 
for  out  of  earnings.  If  such  addition  is  made,  it  follows  that 
the  company's  operating  expenses  must  be  revised,  overhead 
expenditures  applicable  to  construction  must  be  taken  out  of 
operating  expenses.  What  this  means  may  be  shown  readily. 
Mr,  Dykman  contended  for  overhead  allowances  amounting  to 
$494,029,  or  about  32  per  cent  on  the  total  cost  of  construction 
as  estimated  by  Mr.  Hine.  During  the  past  five  years  additions 
have  amounted  to  approximately  $150,000  per  year,  the  figure 
here  used  including  only  one  third  of  the  holder.  Thip  meaiK, 
if  counsel's  argument  is  correct,  that  operating  expenses  have 
been  inflated  by  construction  charges  of  about  $50,000  per  year, 
or  32  per  cent  of  these  additions*  Deducting  this  sum  from 
operating  expenses,  the  yearly  profits  are  $50,000  higher  than 
the  amount*  appearing  on  the  books.  Fifty  thousand  dollars  will 
afford  a  10  per  cent  return  on  the  entire  amount  claimed  by  Mr. 
Dykman  for  overhead  allowances.  The  company  will,  there- 
fore^ not  be  put  to  any  disadvantage  if  no  allowance  is  made  for 
overhead  items  that  have  been  paid  out  of  earnings,  so  long  as 
no  deduction  is  made  from  operating  expenses  for  such  items. 

Comparison  of  the  amounts  claimed  for  overhead  expenditures 
with  the  details  of  the  operating  expenses,  out  of  which  they 
were  presumably  paid,  tends  to  discredit  the  claims  madq,  indi- 
cating that  no  such  amounts  could  have  been  covered  by  operating 
expenses.  There  is  no  basis  for  hypothetical  percentage  allow- 
ance to  be  added  to  the  valuation  of  the  gas  engineer. 

[10,  11]  The  amount  of  interest  during  construction  is 
necessarily  small  under  the  conditions  attending  the  growth  of 
the  Xewtown  property.  The  company  has  been  built  up  through 
yearly  additions.  Extensions  were  made  as  required.  Meters 
were  installed  as  called  for,  and  the  same  is  true  of  services. 
There  is  no,  appreciable  period  of  construction  during  which 
capital  is  tied  up.     They  are  immediately  put  into  operation, 
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and  under  actual  conditions  l^eir  construction  involves  little  or 
no  carrying  charges.  The  pipe  and  other  material  carried  in 
stock  is  allowed  for  under  woi^ing  capitaL  Mains,  too,  are 
extended  as  required.  Thou^  their  construction  requires  a 
longer  period  than  services,  they  are  put  into  operation  as  eooa 
as  completed.  A  construction  period  of  one-half  year  on  the 
average  is  fair.  Assuming  interest  at  6  per  cent  per  annimi, 
this  would  mean  interest  at  the  rate  of  3  per  cent  on  the  amount 
charged  to  construction.  This  is  the  rate  assumed  on  extensions 
in  the  Milwaukee  Case  by  the  Wisconsin  R.  R.  Commission,  10 
Wis.  R.  0.  B.  1,  and  in  the  valuation  of  additions  in  the  report 
of  the  city  electrician  on  the  Commonwealth  Edison  Company 
of  Chicago  (May,  1918,  p.  31).  The  interest  during  construc- 
tion on  the  holder  station  may  be  determined  more  aocuratelv 
from  the  record.  Thus,  the  construction  of  the  holder  began  in 
1910,  and  operation  was  started  in  July,  1911, — a  period  of 
one  and  one  half  years  at  most,  or  an  average  period  for  the 
entire  investment  of  about  nine  months.  The  pumping  station 
was  begun  in  August,  1911,  and  practically  completed  in  Decem- 
ber, 1912,  a  lesser  construction  period.  The  interest  during  con- 
struction of  the  office  building  may  be  similarly  computed.  An 
allowance  of  $45,000  for  interest  is  thus  adequate,  and,  if  the 
allowance  be  made  $50,000,  other  items  not  specifically  pro- 
vided for  will  be  covered. 

The  property  thus  constructed,  as  shown  by  the  Newtown 
books  and  vouchers,  after  making  proportionate  deductions  and 
allocations  where  part  of  the  property  is  used  by  other  com- 
panies, was  about  $1,350,000,  which,  after  deducting  the  amount 
collected  from  consumers  for  depreciation  reserves,  leaves  about 
$1,100,000.  (See  table  V.)  If  the  $50,000  above  referred  to 
for  interest  during  construction  is  added,  the  total  is  $1,150,000. 
On  the  basis  of  Mr.  Hine's  appraisal,  after  adjustment,  the 
amount  including  land  and  interest  during  construction  is  $1,- 
500,000. 

[12,  13]  Having  modified,  in  what  seems  to  me  a  proper 
way,  the  claim  made  by  Mr.  Dykman  for  overhead  allowances, 
and  having  accepted  without  modification  the  claim  of  $49,- 
587.87  for  land,  we  arrive  at  his  contention  on  page  5  of  his 
brief  for  working  capital.  The  claim  is  for  "average  working  ^ 
P.U.R,1916D. 


HBBMAMN  ▼.  NEWTOWN  GAS  00.  M5 

capital,  year  ending  June  30,  1914,  $151,000/'  but  it  appears 
that  his  claim  is  based  on  the  net  current  assets,  deducting  there- 
from current  liabilities.  The  actual  current  assets  do  not^  by 
any  means,  invariably  indicate  the  necessary  amount  of  working 
capital.  The  chief  item  included  under  current  assets  is  cus- 
tomers' accounts,  gas  sold  but  not  paid  for.  It  is  figured  at  the 
selling  price,  and  includes  profits  and  reserves  which  require  no 
actual  expenditure.  If  from  the  company's  figure  is  eliminated 
the  profits,  both  to  the  Newtown  and  to  the  Brooklyn  Union 
Companies,  and  reserves  set  aside  which  involve  no  cash  outlay, 
the  amount  would  be  reduced  by  about  $41,000. 

The  aetual  outlay  for  working  capital  may  be  determined  by 
taking  account  of  the  company's  operating  expenses.  The 
charges  of  the  Newtown  Company  for  distribution  expenses  and 
one  third  of  the  holder  expense  was  less  than  $910,000.  The 
balance  sheet  for  the  close  of  the  year  indicates  thsity  after  a 
heavy  month  of  consumption,  unpaid  bills  amount  to  about  one 
month's  sales.  Allowing  for  gas  delivered  to  customers,  but  not 
yet  metered  or  billed,  the  amount  involved  would  not  be  more 
than  two  months'  operating  expenses,  or  about  $35,000.  The 
manufacturing  cost  of  gas  to  the  Brooklyn  Union  Company  at 
the  holder,  with  general  expenses  added  for  two  months'  supply 
to  the  Newtown,  would  not  exceed  $45,000  to  $50,000,  making 
a  total  of  about  $85,000  at  the  utmost  With  allowances  for 
operating  supplies  and  for  pipe  stock  and  other  materials  used 
for  services  and  minor  extensions,  the  total  would  be  about 
$110,000.  This  takes  no  account  of  the  fact  that  part. of  the 
expenses  and  materials  and  supplies  may  be  covered  by  unpaid 
bills.  An  allowance  of  about  $100,000  is  thus  fair  to  the  com- 
pany. 

The  same  amount  may  be  arrived  at  by  a  study  of  the  balanpe 
sheets  as  of  the  banning,  middle,  and  close  of  the  year  which 
form  a  part  of  the  record.  Outside  of  consumers'  deposits  the 
current  assets  exceed  the  current  liabilities. by  about  $115,000, 
but  this  includes  an  average  of  about  $30,000  of  profiyts.and 
reserve  on  the  books  of  the  Brooklyn  Union  and  Newtown  Com- . 
panies  which  do  not  involve  cash  outlays.  The  net  expenditure 
of  capital  involved  in  the  current  assets  is  less  than  $100,000, 
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which  sum  would  more  than  take  care  of  the  inveBtment  in  the 
current  assets  shown  on  the  books. 

The  totals  then,  predicated  on  Mr.  Hine's  appraisal,  would 
be  in  round  numbers  as  follows : 

Hine's  appraisal  as  adjusted  with  accrued  depreciation  deducted  $1,400,000 

Overhead    50,000 

Land    , 50,000 

Working  capital 100,000 

$1,600,000 

This  sum,  I  believe,  would  be  a  proper  valuation  on  June  30, 
1914,  on  which  the  corporation  is  entitled  to  a  fair  return  and 
under  which  valuation,  if  gas  be  purchased  at  a  fair  price  from 
the  Brooklyn  Union,  the  public  could  be  served  at  a  reasonable 
cost  Considering  the  actual  investment  in  the  property  and  its 
cost,  the  amount  here  taken  is  generous  in  the  extreme. 

[14]  The  amount  here  arrived  at  for  June  30,  1914,  may  be 
said  to  stand  for  the  fair  value  of  the  average  amount  of  prop- 
erty in  service  during  1914.  The  rate  to  be  established  cannot 
take  effect  before  1916.  Meanwhile  additions  have  been  made 
to  the  property,  and  further  additions  will  have  to  be  provided 
to  take  care  of  the  company's  rapidly  growing  business.  Simi- 
larly, sales  are  increasing,  and  any  substantial  reduction  of  the 
rates  is  likely  to  stimulate  the  consumption  of  gas  even  beyond 
the  normal  rate  of  growth.  These  factors  must  be  taken  into 
account  in  fixing  a  rate  for  the  future.  On  the  basis  of  experi- 
ence during  the  past  five  or  six  years,  it  may  be  estimated  that 
the  net  increase  in  property,  after  deducting  accrued  deprecia- 
tion, will  not  exceed  $125,000  per  year.  This  is  a  liberal  allow- 
ance both  for  additions  to  property  and  for  increase  in  necessary 
working  capital.  The  average  amount  of  property  in  use  for 
distributing  gas  to  consumers  of  the  Newtown  Company  may 
thus  be  estimated  at  $1,725,000  for  1915  and  $1,850,000  for 
1916. 

A  fair  estimate  of  the  rate  increase  in  gas  sales  may  be  taken 
at  12  per  cent  per  year.  This  is  lower  than  the  rate  of  growth 
in  the  past  Sales  of  gas  to  the  city  have  increased  but  slowly; 
calculations  for  1915  and  1916  are  therefore  based  on  Ae 
progress  in  sales  to  private  consumers.  In  1914  the  total  sales 
amounted  to  approlimately  825,000  M  cu.  ft.,  of  which  777,000 

P.U.R.1916D. 


BBRMANN  y.  NEWTOWN  GAS  CX).  847 

was  sold  to  private  consumers.  Applying  12  per  cent  to  the 
sales  of  1914,  it  may  be  estimated  that  the  total  volume  of  gas 
sold  in  1915  will  be  about  918,000  M  cu.  ft  and  in  1916,  about 
1,023,000  M  cu.  ft     ' 

[15]  The  fair  value  of  the  property  used  by  the  Newtown 
Company  for  distributing  gas,  and  the  volume  of  gas  sold,  give 
a  basis  for  determining  the  amount  which  the  consumer  must 
pay  in  the  rate  in  order  to  provide  a  fair  return  to  the  Newtown 
Company.  The  amount  so  ascertained  must  be  added  to  the 
operating  expenses  of  the  Newtown  and  the  cost  of  gas  on  the 
baais  of  a  fair  price.  If  6  per  cent  is  assumed  to  be  the  proper 
rate  of  return,  the  amount  which  must  be  paid  by  consumers  as  a 
fair  return  on  Newtown  property  is  between  11  cents  and  11^ 
cents  per  M  cu.  ft.  If  the  calculation  is  made  on  a  7  per  cent 
basis  the  amount  is  about  13  cents  per  M  cu.  ft 

I  have  fixed  on  a  7  per  cent  rate  on  the  investment  because  I 
believe  that  rate  to  be  liberal  under  the  circumstances  of  this 
^se.  In  some  of  the  older  cases  before  this  Commission  a  higher 
rate  was  allowed.  These  earlier  cases,  however,  involved  small 
independent  companies  which  did  not  have  the  facilities  for 
obtaining  -capital  and  credit  available  to  the  Brooklyn  Union 
CcHnpany.  These  cannot  well  be  used  as  precedents  here.  The 
rate  should  be  determined  for  this  case.  The  Public  Service 
Commission  for  the  Second  District  in  the  so-called  Buffalo  Elec- 
tric cases  (Euhtmann  v.  Cataract  Power  &  Conduit  Co.  3  P.  S. 
C.  R.  (2d  Dist  N.  Y.)  666-738,  and  Puhrmann  v.  Buffalo 
General  Electric  Co*  3  P.  S.  C.  R.  (2d  Dist  N.  Y.)  739^811) 
indicated  that  it  did  not  r^ard  6  per  cent  as  confiscatory.  ,  In 
the  Consolidated  Gas  Case  (Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  58  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29  Sup. 
Ct  Bep.  192,  16  Ann.  Cas.  1034,  it  was  held  that  a  rate  of  6 
per  cent  would  not  be  regarded  as  confiscatory,  and  in  a  decision 
of  the  United  States  Supreme  Court  handed  down  June  14, 
1916  (Des  Moinesr  Gas  Co.  v.  Des  Moines,  238  U.  S.  163,  59 
L.  ed.  1244,  P.U.E.1916D,  577,  36  Sup.  Ct  Rep.  811),  this 
position  was  again  taken. 

Under  normal  conditions,  it  has  always  been  supposed  that 
the  rate  of  interest  in  the  city  of  New  York,  the  money  center 
of  this  eontifietit,  is  lower  than  elsewhere  in  the  country  at  large. 
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It  should  be  borne  in  mind  tbat  the  credit  standing  of  the 
Brooklyn  Union  Company  is  such  that  its  bonds  command  a 
market  on  a  5  per  cent  basis,  and  its  capital  stock  sells  at  a  price 
which  yields  the  investor  less  than  7  per  cent  Under  a  normal 
distribution  of  the  investment  as  between  stoekholdeirs  and  bond- 
holders a  return  of  7  per  cent  on  the  entire  investment  permits 
dividends  to  stockholders  at  a  much  higher  rate  than  7  per  cent 
Thus  the  Brooklyn  Unicai  Gas  Company  has  outstanding  $15,- 
000,000  on  bonds  and  $18,000,000  in  stocL  If  the  fair  value 
of  the  property  were  represented  by  $38,000,000,  a  return  of  7 
per  cent  would  permit  dividends  of  between  8^  and  9  per  cent 

[16]  The  operating  expenses  of  the  Newtown  Company  for 
the  distribution  of  gas,  including  taxes  and  uncoUectable  biUa, 
but  deducting  the  proportion  of  holder  espenses^  etc.,  applicable 
to  other  companies,  amounted  in  1914  to  $211,784  or  25.7  cents 
per  thousand  cu«  ft  of  gas  sold*  These  expenses  ai^ly  not 
only  to  the  sale  of  gas,  but  also  to  the  sale  o£  appliances  and 
other  activities  intended  chiefly  to  promote  the  sale  of  gas,  which 
yield  incidentally  a  miscellaneous  revenue  to  the  company.  The 
miscellaneous  revalue  in  1914  amounted  to  $10,693  and  may 
properly  be  regarded  as  an  offset  to  operating  expenses.  The  net 
amount  applicable  to  the  sale  of  gas  is  thus  approjcimately  24^ 
cents  per  M  cu.  ft  The  figure  for  1914  may  be  taken  as  a  basis 
for  calculations  for  the  immediate  future.  Some  items  of 
expense  may  perhaps  increase,  on  the  other  hand  it  may  be 
expected  jthat  certain  items  of  general  e^pezise  should  decrease 
per  M  cu.  ft  with  growth  in  the  volume  of  buainees. 

[17]  To  operating  expenses,  taxes,  and  uncoUectable  bills, 
there  must  be  added  an  allowance  for  depreciation.  The  annual 
depreciation  on  a  straight-line  basis  was  climated  by  the  gas 
engineer  as  $26,444.  As  certain  elements  in  the  valuation  were 
added  to,  the  annual  depreciation  computed  on  the  straight-line 
basis  would  have  to  be  revised  to  approximately  $27,500.  This 
is,  however,  more  than  the  amount  which  should  be  charged  to 
operating  eKpenses.  Minor  replacements  .  are  taben  care  of 
throu^  operating  expenses.  In  the  case  of  one  large  item  of 
property,  services,  replacements  ai:e  charged  as  repairs  under 
the  accounting  r^ulations  of  the  Commisaion.  For  this  item 
alone  over  $4^000  is  allowed  in  the  cakulatiom  of  annual  depfe- 
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eiation.  As  the  repair  accounts  provide  for  replacements  to 
some  extant,  the  total  a^unt  of  annual  depreciation  as  calcu- 
lated under  the  straight-line  method  would  be  excessive.  A  fair 
allowance  for  depreciation,  including  contingencies,  would  be 
about  $25,000  for  1914.  This  figure  should  be  increased  by 
about  $3,500  a  year  to  provide  for  depreciation  on  additions  to 
property.  The  amount  to  be  sat  aside  for  depreciation  is  thus 
about  3  cents  per  M  cu«  ft.  of  gas  sold.  The  total  amount  to 
cover  operating  expenses,  taxes,  uncoUeptable  bills,  and  depre- 
ciation, after  taking  account  of  misc^aneous  revenue,  is  thus 
appro^dmately  27^  cents  per  M  cu«  ft.  of  gas  sold.  With  13 
cents  added  as  a  return  on  the  property  used  for  the  distribu- 
tion, the  amount  justly  chargeable  to  the  customer  for  the  serv- 
ices of  the  Newtown  Company  is  about  41  cents.  !Mx>re  accurate 
calculations  appear  in  table  VL  given  below. 

What  does  this  mean  i  It  means  that  if  the  Newtown  Com- 
pany gots  its  manufactured  gas  for  nothing,  a  proper  charge  to 
the  consumers  would  be  a  little  more  than  41  cents.  It  means 
that  if  the  Brooklyn  Union  saw  fit  to  arbitrarily  charge  the 
Newtown  Company  $1  per  M,  and  there  were  no  statute  for- 
bidding it,  the  Newtown  Company  might  charge  $1.42  per  M. 
It  would  be  an  appalling  situation,  if  then^  we  were  confined 
to  a  consideo^ation  of  this  case  without  considering  the  reasonable- 
ness of  the  chaige  made  by  the  Brooklyn  Union.  The  consumers 
who  instituted  this  suit  are  not  customers  of  the  Brooklyn  Union, 
and  therefore  under  the  Public  Service  Commissions  law  would 
have  no  redress,  and  would  have  to  wait  for  the  Commission  to 
take  the  initiative  in  bringing  a  rate  case  against  the  Brooklyn 
Union. 

We  come  to  the  second  proposition  set  out  at  the  beginning 
of  this  opinion;  that  is,  the  reasonableness  of  the  rate  paid  to 
the  Brooklyn  Union.  As  stated  before,  since  1909  the  price 
has  been  50  c^its  per  M  cu.  ft  of  gas  sold  to  the  Newtown  Com- 
pany, the  volume  of  sales  being  computed  on  the  assumption 
that  8  per  cent  is  lost  in  distribution ;  the  actual  cost  per  M  cu. 
ft  delivered  to  the  consumer  in  the  Newtown  territory  after 
aeoount  is  taken  of  distribution  losses  and  gas  used  by  the  com- 
pany is  aocordingly  about  54.5  centSb  Mr.  Jourdan,  vice  presi- 
dent of  the  company,  took  the  stand  in  this  case  and  undertook  to 
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justify  this  charge.  The  several  items  making  up  his  schedule 
of  cost^  together  with  certain  deduction  of  the  revised  figures, 
are  clearly  set  forth  in  appendix  table  VII.  Mr.  Jourdan 
arrived  at  the  total  of  49.50  cents,  which  included  an  estimated 
increase  of  expenses  for  1913  over  1912  of  7  cents.  This  was 
based  on  the  increased  price  for  coal  and  oil,  the  calculations 
resting  on  the  figures  for  the  year  1913,  when  the  price  for  oil 
was  far  above  the  average.  The  company  has  under  contract  a 
supply  of  oil  to  cover  its  needs  for  1915  and  1916  at  a  price 
lower  than  the  one  paid  in  1912.  Moreover  other  operating 
expenses  are  on  the  whole  lower.  We  are  fixing  the  rate  for  the 
year  1916,  and  not  for  the  year  1913 ;  and  if  we  took  the  average 
price  of  oil  for  the  pest  six  years  and  the  present  actual  contract 
prices  for  1915  and  1916,  there  is  no  warrant  for  assuming 
operating  expenses  above  1912,  so  that  this  one  item  alone  would 
cut  Mr.  Jourdan's  figures  down  to  42.50  cents.  Even  then  this 
figure  would  be  too  high,  for  it  includes  approximately  1  cent 
for  the  operation  of  outside  holders.  As  the  Newtown  Com- 
pany provides  its  own  holder,  the  cost  of  gas  supplied  to  it  should 
not  be  burdened  with  the  full  exp^ises  of  maintaining  and  oper- 
ating outside  holders. 

Other  allowances  in  Mr.  Jourdan's  statement  are  excessive. 
He  allows  4  cents  per  M  under  the  head  of  general  expenses 
including  transmission,  but  the  general  expenses  cover  all 
branches  of  the  Brooklyn  Union  gas  business,  distribution  and 
commercial  operations,  as  well  as  manufacturing.  Together 
with  transmission  the  cost  is  only  about  4  oents  per  thousand 
cubic  feet  of  gas  made.  The  charge  for  general  expenses  and 
transmission  should  be  cut  in  two  to  be  fairly  applicable  to  gas 
supplied  to  the  Newtown  Company.  (See  table  VII.)  Mr. 
Jourdan  allows  interest  at  8  per  cent.  It  has  been  heretofore 
stated  that  the  securities  of  the  Brooklyn  Union  command  a 
market  at  5  per  cent  for  bonds  and  less  than  7  per  cent  for  stock, 
so  that  it  would  seem  that  a  7  per  cent  rate  on  the  entire  invest- 
ment is  perfectly  fair  and  proper.  This  would  make  a  further 
reduction.  Taxes  are  allowed  by  Mr,  Jourdan  at  1.7  cents, 
although  the  taxes  on  the  real  estate  of  the  Brooklyn  Company 
covering  not  only  generating  plants,  but  also  holders,  are  obIt 
about  1.2  cents.    On  the  whole  a  charge  of  40  cents  by  the  Brook- 

P.U.R.1916D. 


HERMANN  V.  NEWTOWN  GAS  CO.  851 

lyn  Union  Company  would  be  reasonable;  on  Mr.  Jourdan's 
own  figures  and  on  the  plain  facts  appearing  in  the  annual 
reports,  the  Brooklyn  Union  Company  could  sell  at  this  price 
and  still  render  a  fair  return  to  the  investors  in  its  property. 
At  a  price  of  40  cents,  the  cost  of  gas  to  the  Newtown  at  the 
consunaers'  meter,  after  allowing  for  distribution  losses  and  gas 
used  by  the  company,  is  approximately  43.5  cents. 

[18]  On  these  figures  and  on  the  conclusions  reached  before 
as  to  the  fair  cost  of  distribution  to  the  Newtown  Company,  I 
arrive  at  85  cents  as  a  fair  allowance  for  gas  sold  to  private  con- 
sumers. Accompanying  tables  show  the  revenue  and  income  to 
the  company  under  present  rate  and  under  an  85-cent  rate. 
These  show  that  a  rate  of  $1  yielded  in  1914  over  14  per  cent  on 
the  fair  value  of  the  property,  18  per  cent  on  the  cost  of  the  prop- 
erty, and  2&  per  cent  on  the  Brooklyn  Union  investm^it  A  rate 
of  85  cents  gives  a  return  of  7  per  cent  on  all  property  devoted 
to  public  service  for  supplying  gas,  9  per  cent  on  the  actual  cost 
of  the  property,  and  12  per  cent  on  the  Brooklyn  Union  invest- 
ment. The  rate  of  return  adopted,  and  the  allowances  for  operat- 
ing expenses  used  in  the  calculations,  make  provision  for  contin- 
gencies and  surplus.  The  price  of  85  cents  gives  substantial  and 
equitable  relief  to  the  complainants  and  their  fellow  citizens, 
who  have  struggled  for  so  many  years  to  secure  a  determination 
of  the  merits  of  their  claims  involved  in  this  case. 

Rehearing  denied  Jun^  29,  1916. 

Note. — ^In  Schwarz  v.  Woodhaven  Gaslight  Co.,  and  Re  Gas  Rates, 

consolidated  cases  Nos.  1787,  1807,  May  25,  1916,  complaint  of  the 

rate  for  gas  in  the  fourth  ward  of  Queens  borough  involved  for  the 

most  part  the  same  problems  which  were  considered  in  fixing  the 

rate  in  the  contiguous  seeond  ward  in  Hermann  v.  Newtown  Gas 

Co.  ante,  825,  and  relying  largely  upon  that  decision  in  finding  the 

cost  of  supplying  and  distributing  gas,  and  in  fixing  the  return,  the 

rate  was  reduced  from  $1  to  95  cents  per  1,000  cubic  feet,  to  go  into 

effect  July  1,  1916,  estimated  to  give  a  return  of  over  7  per  cent 

on  property  valued  at  $1,355,000.    Rehearing  denied  June  29, 1916. 
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BE  TELEPHONE  COMPANIES  IN  TUBNEB  COUNTY. 

[F-232.] 

IHscrifnination  —  Bates  —  Telephones  ^  Switching  —  Nancontpenaa' 
tory  rate. 

1.  A  telephone  company  will  be  required  to  charge  a  oompensatory 
rate  for  switching  foreign  rural-party  lines,  since  service  at  less  than 
cost  discriminates  against  its  own  rural  lines  which  pay  a  higher  and 
compensatory  switdiing  rate  to  foreign  exchanges. 

Service '^Tetsphones^Phyaioai    eonnecti^m'^  Connection    of   rural* 
party  lines  ttHth  exchanges, 

2.  Rural-party  lines  constructed  into  the  immediate  vicinity  of 
foreign  exchanges  should  connect  therewith,  where  many  line  subscribers 
live  in  the  immediate  trade  territory  of  the  exchanges. 

IHsoriminatUm  —  Tetephnnes  —  8u>itoking  ■*■  Meetoretion  of  Mreet  eon* 
nection, 

3.  A  telephone  company  should  restore,  or  refrain  from  cutting, 
direct  connection  of  its  rural  lines  with  foreign  exchanges,  although  the 
service  of  other  subscribers  paying  the  same  rate  is  limited  to  one  sys- 
tem, since  discrimination  can  be  avoided  by  charging  a  higher  rate  for 
the  greater  service. 

Bates  ^  Telephones  —  Message  rate  for  switching  ^  When  not  allowed. 

4.  A  telephone  company  cannot  charge  a  message  rate  for  switch- 
ing service,  where  its  message  raite  is  not  flled»  where  it  will  Fiolate  a 
statute  prohibiting  a  switching  charge  in  excess  of  26  cents  a  month, 
and  where  it  is  an  increase  that  must  be  first  approved. 

Bates  ^  Telephone  ^  Bural  line  stvitching. 

5.  A  rate  for  rural-line  subscribers  connected  direct  to  a  foreign 
exchange  on  a  switching  basis  should  be  included  in  the  regular  rental 
charge,  their  company  paying  the  -switching  rate  to  the  foreign  com- 
pany. 

Service  —  Telephones  —  Selection  of  service. 

6.  The  determination  whether  service  on  a  rural  telephone  Une 
should  be  limited  to  one  system,  or  whether  there  ahonld  be  connection 
with  a  foreign  exchange,  should  be  made  by  a  majority  of  the  sub- 
scribers, and  not  arbitrarily  by  the  company  owning  the  line. 

[March  11,  1910.] 

Ijq^vBSTiGATioN  into  the  telephone  situation  in  TnrAer  County 
as  it  relates  to  the  practices  of  and  the  interchange  of  messages 
between  the  lines  of  the  different  telephone  companies  doing 
business  in  the  county.  The  Hurley  Telephone  Company  was 
required  to  charge  a  compensatory  rate  for  switching  foreign 
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rural-party  Imes,  to  recrtore^  or  refrain  from  cutting,  direct  con- 
nections of  rural  lines  with  foreign  exchanges;  and  to  cease  from 
charging  a  message  rate  for  switching  service.  The  Steninger 
Telephone  Company  was  required  to  connect  rural-party  lines 
with  exchanges  to  whose  immediate  vicinity  they  were  built, 
and  to  make  the  connections  on  a  switching  basis.  Both  com- 
panies were  required  to  make  contracts  for  the  services  and  file 
them  with  the  Board. 

Dougherty,  Commissioner;  This  investigation  deals  with 
the  telephone  situation  in  Turner  county,  and  includes  the  tele- 
phone connections  and  switching  arrangements  at  the  exchanges 
in  the  town  of  Freeman  in  Hutchinson  county  and  at  Irene, 
which  is  located  in  Turner,  Clay,  and  Yankton  counties. 

The  Hurley  Telephone  Company  owns  and  operates  thirty- 
three  rural  telephone  lines,  with  exchanges  at  Marion  Junction 
and  Dolton,  and  what  is  designated  as  a  switch,  at  a  farmhouse 
owned  by  a  Mr.  F.  Fleeger,  which  is  commonly  referred  to  as 
"Fleeger's  switch."  Its  rural  lines  have  switching  connections 
with  the  exchanges  at  Freeman,  Irene,  Viborg,  Hurley,  and 
Parker.  The  exchange  at  Freeman  is  operated  by  the  Freeman 
Telephone  Company;  at  Irene  the  exchange  is  operated  by  the 
Tri-County  Telephone  Company;  the  Viborg  &  Center  Point 
Telephone  Company  operates  the  exchange  at  Viborg;  while  at 
Hurley,  Parker,  and  Monroe  the  exchanges  are  operated  by  the 
Steninger  Telephone  Company.  There  are  also  located  in  Tur- 
ner county  a  number  of  independently  owned  rural-party  tele- 
phone lines^  some  of  which  are  connected  on  a  switching  basis 
with  the  exchange  of  the  Hurley  Telephone  Compajiy  at  Dolton 
and  others  with  its  exchange  at  Marion  Junction* 

[1]  We  will  first  proceed  to  a  discussion  of  the  independently 
owned  rural-party  telephone  lines  connected  with  the  exchanges 
of  the  Hurley  Telephone  Company  at  Dolton  and  Marion  Junc- 
tion. From  the  testimony  it  appears  that  the  only  revenue 
received  by  the  Hurley  Telephone  Company  for  switching  these 
independently  owned  rural-party  telephone  lines  is  the  sum  of 
$75  per  annum.  The  record  does  not  disclose  the  number  of 
telephone  instruments  located  on  these  rural-party  telephone 
lines  connected  with  the  exchanges  at  Dolton  and  Marion  Junc- 
tion on  a  switching  basis,  except  by  reference  to  the  telephone 
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directories  in  evideuce  in  this  case,  from  which  it  quite  clearly 
appears  that  there  are  162  telephone  instruments  connected  with 
these  exchanges. 

Assuming  that  the  $75  received  by  the  Hurley  Telq^hone 
Company  covers  the  switching  service  at  its  exchanges  in  Dolton 
and  Marion  Junction  from  these  rural-party  telephone  lines, 
then  it  is  self-evident  that  this  r^nuneration  amounts  to  but 
46.3  cents  per  annimi  or  less  than  4  cents  per  month  f  jr  each 
telephone  instrument  on  these  rural-party  lines,  which  is  very 
much  less  than  the  cost  to  the  Hurley  Telephone  Company  of 
performing  this  service.  Concurrently,  while  affording  this 
service  to  the  subscribers  of  these  rural-party  lines  at  its 
exchanges  in  Dolton  and  Marion  Junction,  the  Hurley  Tele- 
phone Company  is  paying  a  much  higher  rate  for  swit<?hing 
service  for  subscribers  of  its  own  rural-party  lines  at  other 
exchanges;  for  while  this  arrangement  has  been  in  effect,  it  has 
been  paying  at  some  exchanges  for  its  patrons  on  its  rural- 
party  lines  having  direct  connection  with  exchanges  on  foreign 
lines  alone  at  the  rate  of  25  cents  per  month,  or  $3  per  annum, 
for  each  telephone  instrument,  and  for  its  patrons  having  con- 
nection with  its  own  exchange  and  an  exchange  on  a  foreign  line 
it  has  been  paying  to  the  foreign  line  at  the  rate  of  18|  cents 
per  telephone  instrument  per  month  or  $2.25  per  telephone 
instrument  per  annum  for  switching  service,  while  as  to  its  sub- 
scribers on  rural-party  lines  connected  with  an  exchange  through 
or  beyond  a  switch  or  other  exchange  it  has  been  paying  to  the 
foreign  line  at  the  rate  of  12^  cents  per  month  or  $1.50  per 
annum  for  each  telephone  instrument.  It  is  at  once  apparent 
that  to  the  extent  that  the  Hurley  Telephone  Company  furnishes 
this  service  to  the  patrons  of  these  rural-party  lines  at  a  ccwn- 
pensation  less  than  the  actual  cost  of  performing  the  service,  it 
is  imposing  a  burden  upon  and  discriminating  against  its  own 
subscribers. 

The  Hurley  Telephone  Company  and  the  companies  owning 
and  operating  these  rural-party  telephone  lines  connected  with 
its  exchanges  at  Dolton  and  Marion  Junction  will  be  required  to 
enter  into  written  contracts  covering  this  switching  service  at 
these  exchanges,  at  rates  which  will  afford  a  proper  basis  of 
compensation  to  the  Hurley  Telephone  Company,  which  shall  not 
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in  any  event  exceed  25  cents  for  each  telephone  instrument 
when  sfiioh  niral-party  line  ia  connected  with  but  one  exchange, 
and  not  to  exceed  in  any  event  ISJ  cents  per  month  per  instni- 
tnent  when  sndi  rural-party  line  is  connected  with  two 
exchanges,  and  not  to  exceed  12^  cents  per  month  per  instru- 
ment when  connection  is  made  through  or  beyond  a  second 
exchange  or  switeh.  When  executed,  these  contracts,  or  copies 
thereof,  must  be  immediately  filed  in  the  ofiice  of  this  Board, 

[2]  It  appears  from  the  record  in  this  case,  and  from  the 
plat  of  the  telephone  lines  in  Turner  county,  that  the  Steninger 
Telephone  Company  owns  and  operates  a  rural-party  line  extend- 
ing from  its  exchange  at  Monroe  into  the  immediate  vicinity 
of  the  Dolton  exchange,  and  another  rural  line  from  its  exchange 
at  Parker  into  the  immediate  vicinity  of  the  exchange  of  the 
Hurley  Telephone  Company  in  Marion  Junction.  Neither  of 
these  lines  are  connected  with  the  exchanges  at  Dolton  or  Marion 
Junction  on  a  switching  basis,  although  it  is  patent  that  many 
of  the  subscribers  on  these  lines  live  in  the  immediate  trade 
territory  of  these  towns,  and  should  receive  telephone  service  at 
those  exchanges.  The  lines  which  we  have  described  as  owned 
and  operated  by  the  Steninger  Telephone  Company,  which  are 
constructed  into  the  immediate  vicinity  of  the  Dolton  and 
Marion  Junction  exchanges,  should  be  connected  with  these 
exchanges  on  a  switching  basis  at  a  rate  of  not  to  exceed  18| 
cents  per  month  per  instrument,  or  not  to  exceed  $2.25  per 
annum. 

[S,  4]  The  complaint  against  the  Hurley  Telephone  Company 
in  this  case  arises  by  reason  of  its  severance  of  its  rural-party 
telephone  lines  from  the  exchange  at  Freeman.  From  the  testi- 
mony in  this  record  it  appears  that  this  line  was  severed  at 
Freeman  under  a  resolution  passed  by  the  board  of  directors  of 
the  Hurley  Telephone  Company  at  its  meeting  in  July,  1915, 
providing  that  the  direct  connections  with  the  exchanges  at 
Freeman,  Irene,  Viborg,  Hurley,  and  Parker  be  severed,  and 
that  the  subscribers  on  these  lines  who  formerly  were  directly 
connected  with  these  exchanges  should  receive  service  at  these 
exchanges  through  an  intermediate  switch  at  Fleeger's  or  the 
exchange  at  Marion  Junction.  It  appears  that  it  was  claimed 
by  the  board  of  director  at  this  meeting  that  the  company  was 
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discriminating  in  affording  direct  connection  at  more  than  one 
excliange  for  some  of  its  subflcribersy  whereas  as  to  others  of 
its  subscribers  there  was  afforded  exchange  service  at  but  <m6 
exchange.  It  likewise  appears  from  the  testimony  that  it  was 
the  understanding  of  the  board  of  directors  that  bj  severing  the 
direct  connections  of  these  rural-party  lines  with  these  exchanges, 
they  would  be  able  to  reduce  the  switching  charges  to  $1.50  per 
annum.  In  other  words,  that  as  to  subscribers  who  were  pre- 
viously directly  connected  with  two  exchanges,  the  Hurley  Tele- 
phone Company  was  paying  a  switching  rate  of  $2.25  per 
annum,  and  it  was  thought  that  by  cutting  the  direct  connec- 
tion and  requiring  the  subscribers  on  these  lines  to  receive  their 
service  through  an  intermediate  switch  or  a  second  exchange, 
the  charges  for  switching  the  messages  at  the  foreign  exchange 
would  not  exceed  $1.50  per  annum.  After  these  lines  were 
severed,  the  subscribers  who  formerly  had  direct  connection  on 
a  switching  basis  with  these  exchanges  were  required  to  pay  a 
message  fee.  One  witness,  a  Mr.  Gullickson,  testified  that 
although  he  had  formerly  had  direct  connection  with  the  Free- 
man exchange,  since  the  severance  of  his  direct  connection  he 
was  compelled  to  pay  a  lO-cent  message  rate  for  having  his 
messages  handled  on  the  Freeman  exchange.  The  officers  of  the 
Hurley  Telephone  Company  did  not  contradict  this  statement, 
but  did  say  it  was  their  intention  that  the  rate  should  not  exceed 
5  cents  per  message. 

It  may  be  well,  in  passing,  to  say  that  neither  of  these  message 
rates  was  ever  filed  by  the  Hurley  Telephone  Company  with 
the  Board  of  Kailroad  Commissioners,  and  consequently  they  were 
illegal  and  invalid,  as  there  was  no  authority  of  law  for  the 
imposition  of  these  chaises. 

Section  4  of  our  telephone  law  provides  as  follows:  ''Every 
telephone  company  must,  before  commencing  to  chai^,  collect, 
or  receive  any  rate  or  charge  for  the  transmission  of  any  messages, 
or  for  any  service  in  connection  therewith,  or  for  the  rent  of 
any  line  or  instrument  or  facility  of  any  kind,  file  with  the 
Board  of  Kailroad  Commissioners  a  full,  true,  and  correct  sched- 
ule or  tariff,  showing  every  such  rate  or  charge^"  [Laws  1911, 
chap.  218,  p.  338.] 

In  several  instances  the  telephone  lines  connected  directly 
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with  these  exchanges  were  origiBally  construeted  by  the  farm- 
ers who  were  subscribers  of  the  different  lines,  and  afterwards 
these  lines  were  taken  over  by  the  Hnrley  Telephone  Company. 
The  line  on  which  Mr.  OuUickson  received  his  telephone  serv- 
ice is  a  representative  instance.  It  was  constructed  by  fanners 
desiring  telef^one  service  at  Freeman,  and  was  connected  with 
the  Freeman  exchange  on  a  switching  basis.  It  was  subsequently 
taken  over  by  the  Hurley  Telephone  Company.  All  of  the  sub- 
scribers on  this  and  other  lines  in  that  locality  had  direct  con- 
nection with  the  Freeman  exchange,  and  also,  either  directly  or 
through  the  Fleeger  switch,  with  the  Marion  Junction  exchange, 
and  for  the  service  at  the  Freeman  exchange  the  Hurley  Tele- 
phone Company  was  paying  for  these  subscribers  at  the  rate 
of  $2.60  per  annum. 

Previous  to  the  severance  of  the  line  with  which  Mr.  GuUick- 
son  was  connected,  his  service  with  the  Freeman  exchange  was 
over  about  8  miles  of  wire.  The  Hurley  Telephone  Company 
severed  this  line  near  the  corporate  limits  of  Freeman,  and  after 
that  his  telephone  service  with  subscribers  on  the  Freemftn 
exchange  was  routed  over  the  rural-party  line  to  Fleeger's  switch 
and  a  blank  wire  from  Fleeger's  switch  to  the  Freeman  exchange, 
a  distance  of  approximately  44  miles. 

At  the  time  of  the  hearing  the  Hurley  Telephone  Company 
had  cut  its  rural-part^  lines  connecting  with  the  exchange  of  the 
Viborg  &  Center  Point  Telephone  Company  at  Viborg  and  with 
the  exchange  of  the  Tri-County  Telephone  Company  at  Irena 
In  the  latter  instance,  however,  the  lines  were  cut  in  such  a 
manner  as  to  leave  two  subscribers  on  its  line  directly  con- 
nected with  the  Irene  exchange.  The  Hurley  Telephone  Com- 
pany can  hardly  justify  its  cutting  of  these  lines  on  the  ground 
of  its  desire  to  avoid  discrimination,  and  then,  by  the  very  act 
of  cutting,  leave  a  portion  of  its  subscribers  directly  connected 
with  the  Irene  exchange,  and  in  this  manner  effect  the  discrim- 
ination which  it  is  their  claim  they  sought  to  avoid.  The  offi- 
cers of  the  company  at  the  hearing  expressed  their  intention  of 
likewise  cutting  the  rural-party  lines  connected  with  the  Hur- 
ley and  Parker  exchanges  of  the  Steninger  Telephone  Company, 
and  render  service  to  the  patrons  on  those  lines  at  these  exchanges 
in  a  manner  similar  to  the  service  furnished  to  Mr.  GuUickson, 
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and  requiring  the  subscribers  on  those  lines  to  pay  5  cents  per 
message  to  communicate  with  these  exchanges^ 

As  already  stated  in  connection  with  the  situation  on  the  lines 
into  Freeman,  there  is  no  authority  of  law  for  the  collection  of 
these  message  rates^  and,  in  fact,  the  collection  of  them  is  in 
absolute  violation  of  the  statute.  In  any  case  where  an  indi- 
vidual  subscriber  has  paid  more  than  25  cents,  or  has  com- 
municated  with  one  of  these  exchanges  more  than  five  times  a 
montli,  the  action  91  the  Hurley  Telephone  Company  in  putting 
this  service  into  effect  and  requiring  this  payment  has  sub- 
jected it  to  the  penalty  denounced  in  §  13  of  the  act  for  a  viola- 
tion of  its  provisions.  Under  the  statute  the  switching  rate 
may  not  exceed  25  cents  per  month  for  each  instrument.  Xot 
only  is  this  true,  but  the  action  of  the  Hurley  Telephone  Com- 
pany, in  putting  this  message  rate  into  effect,  was  in  direct  vio- 
lation of  previous  orders  made  by  this  Boards  and  in  particu- 
lar of  the  decision  of  this  Board  made  on  August  21,  1913,  a 
copy  of  which  was  served  upon  this  company.  The  penalty  pro- 
vided by  §  13  of  the  statute  for  the  violation  of  its  provisions 
or  of  the  orders  of  this  Board  is  not  less  than  $200  nor  more 
than  $1,000,  in  the  discretion  of  the  court.  Again,  this  com- 
pany must  have  known  that,  in  putting  these  message  rates  into 
effect,  it  was  violating  the  statute.  It  must  also  have  known 
that,  before  any  of  these  message  rates  could  be  charged,  they 
must  first  have  been  filed  in  the  office  of  this  Board;  and  as 
these  rates  would  amount  to  an  advance  in  the  charges  for  tele- 
phone service,  it  would  have  been  necessary  to  have  procured  an 
order  from  this  Board  approving  the  same. 

After  a  very  careful  examination  of  all  the  evidence  in  this 

case,  this  Board  is  of  the  opinion  and  finds  that  the  subscribers 

of  the  Hurley  Telephone  Company  on  the  lines  which  were 

formerly  directly  connected  with  the  exchanges   at  Freeman, 

Irene,  Viborg,  Hurley,  and  Parker  are  entitled  to  a  restoration 

of  the  service  previously  received  by  direct  connections  with  these 

exchanges.     It  is  doubtless  true  that  these  subscribers  who  have 

direct  connection  with  these  exchanges  receive  better  telephone 

service  than  other  subscribers  of  the  Hurley  Telephone  Companv 

who  receive  their  service  at  these  exchanges  through  the  Fleeger 

switch  or  the  exchange  at  Marion  Junction.  This,  however,  is 
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merely  a  question  of  classification  of  service  and  rates.  Snb- 
ficribers  receiving  service  from  a  foreign  exchange  in  addition 
to  the  system  service  of  the  Hurley  Telephone  Company  should 
undoubtedly  pay  a  higher  rate  than  those  subscribers  who  receive 
the  system  service  of  the  Hurley  Telephone  Company  only.  The 
statute  requires  that  the  rates  shall  be  the  same  for  the  same 
class  of  service,  and  here  we  have  a  distinction  in  the  class  of 
service  .c-eived. 

[5]  The  rate  to  be  paid  by  them  for  this  direct  connection 
should  be  included  in  the  regular  rental  charge,  and  the  switch- 
ing rate  should  be  paid  by  the  Hurley  Telephone  Company  to  the 
companies  operating  the  several  exchanges. 

There  was  some  complaint  at  the  hearing  in  this  case  from 
the  stockholders  that  they  wanted  the  telephone  company  to 
get  on  to  a  business  basis;  and  it  appeared  to  be  their  under- 
standing that  the  company  was  being  operated  at  a  loss,  or,  if 
not,  was  barely  able  to  meet  its  operating  expenses.  What  we 
have  heretofore  said  with  reference  to  requiring  this  company 
and  the  several  independent  telephone  companies  connected  with 
the  Dolton  and  Marion  Junction  exchanges  wiU,  when  the  con- 
tracts have  been  entered  into  and  filed  and  these  companies 
required  to  pay  a  fixed  switching  rate  for  the  switching  of 
messages  for  each  telephone  instrument  on  these  rural  lines, 
increase  the  revenue  of  the  company  just  to  that  ext«*^t.  It  is 
harely  possible  that  the  $12  telephone  rental  now  beii.g  exacted 
by  this  company  from  its  subscribers  is  not  sufficient  to  cover 
the  additional  cost  of  furnishing  tele])hone  service  to  the  sub- 
scribers having  direct  connection  with  the  several  exchanges 
herein  mentioned,  and  it  is  probable  that  a  regraduation  of  their 
rates  should  take  place.  Doubtless  the  Hurley  Telephone  Com- 
pany is  furnishing  two  classes  of  service, — one,  to  those  p:  trons 
who  are  directly  connected  with  and  receive  service  from  a  for- 
eign exchange  in  addition  to  the  service  furnished  by  the  Hurley 
Telephone  Company;  two,  those  subscribers  who  receive  tele- 
phone service  from  the  Hurley  Telephone  Company  only.  It  is 
more  than  probable  that  the  rates  for  these  two  classes  of  service 
should  be  graduated  on  the  basis  of  the  service  received. 

The  rates  for  those  subscril)ors  having  the  system  service  of 
the  Hurley  Telephone  Company  and  a  foreign  exchange  should 
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reflect  the  higher  class  of  service  in  a  correspondingly  higher 
rate  than  that  exacted  of  those  subscribers  who  receive  the  sys- 
tem service  of  tihe  Hurley  Telephone  Company  only;  and  the 
differ^ice  in  rates  should  harmonize  with  the  increased  cost  to 
the  Hurley  Telephone  Company  of  furnishing  this  service. 

The  Hurley  Telephone  Company  is  not  to  construe  this  as  a 
requirement  that  they  sLall  increase  their  telephone  rental  rates, 
but  merely  a  suggestion  as  to  the  different  classification  of  serv- 
ice  received  by  their  subscribers. 

The  physical  location  of  the  lines  of  the  Hurley  Telephone 
Company  as  now  constructed,  with  the  Dolton  exchange  in  the 
northwestern  extremity  of  its  system,  the  Marion  Junction 
exchange  at  the  north  end  of  its  system,  and  the  Fleeger  switch 
at  the  southern  end  of  its  plant,  is  not  conducive  to  economical 
operation  or  to  furnishing  the  highest  class  of  telephone  service. 
From  a  careful  examination  of  this  record  and  of  the  record 
of  two  previous  investigations  into  the  service  and  rates  of  the 
Hurley  Telephone  Company,  we  are  in  doubt  as  to  the  reasons 
why  that  company  constructed  and  put  into  operation  the  Flee- 
ger switch.  It  certainly  was  not  required  for  the  purpose  of 
furnishing  efficient  telephone  service,  and  it  is  not  conducive  to 
economical  operation  of  the  plant 

Instead  of  having  a  system  with  a  central  exchange  from 
which  the  rural-party  telephone  lines  radiate  in  each  direction, 
this  company  has  a  plant  where  the  field  covered  by  its  rural- 
party  lines  is  surrounded  by  its  own  exchanges  at  Dolton  and 
Marion  Junction  and  the  exchanges  of  foreign  lines  at  Monroe, 
Parker,  Hurley,  Viborg,  Irene,  and  Freeman,  with  the  Fleeger 
switch  located  in  the  extreme  southern  end  of  the  field  covered 
by  its  thirty-three  rural-telephone  lines.  At  the  point  where 
Fleeger's  switch  is  located,  there  is  not  established  any  village 
or  town  or  business  community,  and  there  is  no  reason  why 
patrons  of  the  Hurley  Telephone  Company  should  seek  connec- 
tion with  the  switch  at  Fleeger's. 

With  a  central  exchange  and  the  rural  lines  radiating  from 
it  in  each  direction,  all  lines  would  then  be  connected  at  central, 
the  expense  of  operating  "Fleeger's  switch"  would  be  eliminated, 
and  a  much  more  efficient  class  of  service  would  then  be  r^idered 
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by  the  Hurley  Telephone  Company  to  its  subscribers  and  the 
subscribers  of  its  connecting  lines. 

[8]  While  at  the  present  time  a  portion  of  the  subscribers  of 
this  company  are  receiving  service  at  a  foreign  exchange,  and 
others  are  receiving  service  from  this  company  only,  *  we  are 
quite  clearly  of  the  opinion  and  find  that  the  selection  of  the 
class  of  service  to  be  received  should  be  left  to  the  subscribers, 
and  not  arbitrarily  fixed  by  the  company.  A  majority  of  the 
subscribers  on  any  of  its  lines  should  be  permitted  to  select  the 
class  of  service  to  be  received  over  that  line. 

Assuming  that  certain  of  the  lines  of  the  Hurley  Telephone 
Company  are  so  located  that  its  subscribers  are  now  receiving 
the  system  service  of  the  Hurley  Telephcme  Company  only,  if 
a  majority  of  the  subscribers  on  such  lines  desire  service  at  a 
foreign  exchange  or  exchanges,  Idiis  company  should  make 
arrangements  to  furnish  this  service  at  such  a  rental  rate  as 
would  cover  the  cost  to  the  Hurley  Telephone  Company  of  fur- 
nishing it,  the  rates  in  any  event  to  be  submitted  to  and  approved 
by  this  Board. 

As  conclusions  of  law  from  the  foregoing  facts,  the  Board  now 
hereby  finds  and  decides: 

CONCLUSIONS  OF  LAW. 

That  an  order  should  be  made  and  entered  in  this  proceeding: 

(a)  Eequiring  and  commanding  the  Hurley  Telephone  Com- 
pany to  enter  into  tnitten  contracts  with  the  independently 
owned  rural-party  lines  connected  with  its  exchanges  at  Dolton 
and  Marion  Junction  for  switching  service  at  these  exchanges  at 
a  rate  which  will  be  compensatory  to  it  for  the  service  performed, 
and  to  file  these  contracts  in  the  oflSce  of  this  Board. 

(b)  Requiring  and  commanding  the  Steninger  Telephone 
Company  to  make  connection  at  the  exchanges  at  Dolton  and 
Marion  Junction  of  its  rural-party  Unes  constructed  into  the 
immediate  territory  adjacent  to  these  exchanges,  and  to  enter  into 
and  file  with  this  Board  written  contracts  covering  this  class  of 
service. 

(c)  Requiring  and  commanding  the  Hurley  Telephone  Com- 
pany to  immediately  re-establish  direct  connection  service  with 
the  exchanges  at  Freeman,  Irene,  and  Viborg,  and  to  refrain 
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from  cutting  the  wires  furnishing  direct  connection  with  the 
exchanges  at  Hurley  and  Parker,  and  to  enter  into  and  file  with 
this  Board  written  contracts  covering  the  service  at  these 
exchanges. 

(d)  Requiring  and  commanding  the  Hurley  Telephone  Com- 
pany, in  the  event  that  it  has  already  severed  its  direct  connection 
with  any  exchanges  other  than  those  at  Freeman,  Irene,  or  Vi« 
borg,  and  particularly  with  the  exchanges  at  Hurley  and  Parker, 
to  immediately  re-establish  such  service,  and  that  contracts  be 
entered  into  and  filed  with  this  Board  covering  the  switching  serv- 
ice at  these  exchanges. 

(e)  Requiring  and  commanding  the  Hurley  Telephone  Com- 
pany to  immediately  cease  and  desist  from  the  practice  of  charg- 
ing message  rates  to  its  subscribers  for  switching  service  at  any 
exchanges  with  which  it  may  have  connections. 

(f )  Requiring  and  commanding  that  the  Hurley  Telephone 
Company,  after  establishing  its  direct  connection  with  the  ex- 
changes at  Freeman,  Irene,  Viborg,  Hurley,  and  Parker,  must, 
before  making  any  classifications  in  its  service  or  putting  into 
eflfect  any  other  rates  or  rebuilding  any  portion  of  its  plant,  first 
submit  the  proposed  changes  to  this  Board  for  its  approval. 

Memo. — An  order  was  passed  in  accordance  with  the  above 
conclusions  of  law. 

Note.-r-*Similar  holdings  were  also  made  in  Be  Telephone  Cos.  in 
Brookings  and  other  counties,  F-237,  March  14,  1916.  And  it  was 
further  held  that  service  could  be  refused  a  former  subscriber  until 
his  arrearages  were  paid;  that  charging  the  same  rental  to  sub- 
scribers on  lines  receiving  service  from  two  or  more  exchanges  that 
is  cliarged  to  subscribers  limited  to  one  in  exchange  was  a  discrimi- 
nation that  should  be  abated  by  classifying  the  service;  that  tlie 
switching  rate  for  lines  having  direct  connection  with  two  or  more 
exchanges  should  be  graduated,  so  tliat  the  maximum  rate  for  two 
exchanges  would  not  be  twice  the  rate  on  lines  with  but  one  exchange 
connection;  that  persons  operating  farm  switches  should  be  com* 
pensated ;  and  that  free  service  or  free  exchaAge  of  service  with  other 
companies  should  cease. 
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J.  S.  KOHEBTY  et  al. 
BOCK  COUNTY  TELEPHONE  COMPANY  et  al. 

Monopoly  and  competition  —  Telephones  —  Paralleling  existing  lines 
to  avoid  toll  charge. 

The  extension  of  local  telephone  senrice  merely  to  permit  com- 
munioation  without  toll  charge  is  not  a  matter  of  public  oonvoiience 
and  necewity  within  the  exception  of  an  antiduplication  statute  (Laws 
1913^  chap.  610)  that  will  justify  the  paralleling  of  an  existing  line 
which  can  give  adequate  service  at  reasonable  rates  to  those  desiring 
the  extension. 

[June  9,  1916.] 

Application  by  L.  S.  Roherty  f^nd  others  for  an  order  requir- 
ing the  Rock  County  Telephone  Company  to  extend  local  serv- 
ice 80  that  petitioner  can  avoid  paying  toll  to  the  Footville  Tele- 
phone Company  in  communicating  with  Janesville,  dismissed  on 
the  ground  that  the  extension  would  parallel  the  lines  of  the 
latter. 

By  the  Commission:  Application  was  made  by  J.  S.  Roherty 
and  seventeen  other  reisidents  of  the  town  of  Center,  Rock  county, 
for  an  order  requiring  the  Rock  County  Telephone  Company  to 
extend  local  service  to  the  petitioners.  On  due  notice  a  hearing 
was  held  at  Janesville  on  May  18,  1916,  at  which  J.  S.  Roherty 
appeared  for  the  petitioners,  L.  F.  Silverthorn  for  the  Footville 
Telephone  Company,  and  Richard  Valentine  for  the  Rock  County 
Telephone  Company. 

It  appears  that  the  Footville  Telephone  Company  operates  its 
exchange  at  Footville,  an  unincorporated  village  in  the  town  of 
Plymouth,  and  serves  some  200  subscribers  in  the  village  and 
surrounding  country.  Its  lines  pass  the  residences  of  all  the 
petitioners,  and  all  of  them  n6w  use  or  have  but  recently  dis- 
continued that  company's  service.  Toll  connection  is  maintained 
with  the  Rock  County  Telephone  Company's  exchange  at  Janes- 
ville by  means  of  a  clear  wire  some  12  miles  in  length,  which 
is  used  for  Janesville  business  only.  For  thi$  connection  th^ 
Footville  company  chaises  10  c«nts  per  message,  with  unlimited 
P.U.R.1916D. 
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service.  The  petitioners  live  a  distance  of  from  5  to  8  miles 
from  Janesville  and  about  the  same  distance  from  Footville^  but 
transact  almost  all  of  their  business  at  Janesville,  which  is  the 
county  seat.  Most  of  them  have  social  and  family  connections 
in  that  city,  and  some  have  children  in  school  there.  Petitioners 
wish  to  obtain  the  service  of  the  Bock  County  Company,  to  enable 
them  to  communicate  with  parties  at  Janesville  without  toll 
charge.  Two  or  three  of  the  applicants  are  breeders  and  shippers 
of  pure  bred  stock,  and  are  anxious  to  be  listed  in  the  £ock 
County  Company's  directory  for  the  benefit  of  buyers  who  come 
to  Janesville.  All  who  were  present  conceded,  however,  that  if 
free  service  to  Janesville  were  available  over  the  Footville  line 
they  would  feel  reasonably  well  satisfied  with  the  present  facili- 
ties. If  given  the  Eock  county  phone,  they  would  discontinue 
the  Footville  service,  although  some  use  is  made  of  it  in  the 
exchange  of  messages  with  neighboring  farmers  and  also  in 
obtaining  long-distance  connection  with  the  Bell  System  at  Foot- 
ville. 

It  further  appears  that  the  Bock  County  Company's  rural 
lines  extend  at  present  about  6  miles  west  of  Janesville,  and  are 
fully  loaded.  The  desired  extension,  if  made,  would  require 
some  8  miles  of  new  pole  line  and  two  additional  circuits  fitHn 
the  exchange  to  the  present  terminua.  Such  extension  would 
parallel  existing  lines  of  the  Footville  company  along  the  whole 
route,  and  would  result  in  a  loss  to  the  Footville  company  of 
at  least  fifteen  subscribers,  leaving  its  lines  in  that  territory  prac- 
tically dead. 

Thus  there  would  result  the  precise  sort  of  economic  loss  which 
chapter  610  of  the  Laws  of  1913  was  designed  to  prevent  Under 
that  law  we  are  not  permitted  to  create  such  a  condition  except 
on  grounds  of  public  convenience  and  necessity.  But  this  Com- 
mission has  frequently  held  that  the  establishment  of  direct  free 
service  in  order  to  eliminate  a  toll  or  connection  charge  is  not 
Such  a  matter  of  public  convenience  and  necessity  as  will  justify 
the  paralleling  of  lines,  where  adequate  service  at  reasonable  rates 
is  or  can  be  afforded  by  the  existing  utility.  There  is  nothing 
in  the  record  here  to  indicate  that  the  petitioners  cannot  obtain 
such  service  and  rates  from  the  Footville  company. 

For  the  reasons  given,  we  do  not  feel  warranted  in  ordering 

P.U.R.1916D. 


BOHEBTT  T.  ROCK  CX>UNTY  TBLBPH.  GO.  866 

the  Bock  County  Company  to  extend  its  service  as  prayed  for  in 
the  petition. 

It  is  therefore  hereby  ordered  that  this  proceeding  be  and  the 
same  hereby  is  dismissed. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson  and 
Walter  Alexander,  Commissioners 
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CITY  OP  ALAMEDA 

V. 

PBOPLFS  WATER  COMPANY. 
[Dedsion  No.  3114;  Case  No.  617.] 

OatuUhtUimdl  law -^  Impairment  of  contract  obligation  ^Mnore€ise  in 
sUie  of  mains  to  furnish  fire  protection, 

1.  A  constitutional  grant  (Cal.  Const,  art.  11,  9  19)  of  the  right 
to  lay  water  mains  in  the  streets,  subject  only  to  local  superintendence 
of  the  execution  of  the  work,  regulations  for  indemnity  with  respect 
to  damage,  and  municipal  r^;ulation  of  rates,  precludes  a  city  from 
requiring  the  extension  or  the  enlarging  of  mains  solely  to  furnish  water 
for  municipal  fire  protection. 

Service'^  Water -^  Fire  protection  ^Municipal  power, 

2.  The  extension  or  the  enlarging  of  mains  solely  to  furnish  water 
for  municipal  fire  protection  cannot  be  compelled  under  a  franchise 
ordinance  merely  requiring  that  fire  hydrants  be  installed. 

Service  —  Water  ^  Fire  protection  —  Adequacy  of  mains — JuHsdiction 
of  Oomaniaaion  —  Staitutory  reguirement, 

3.  Section  549  of  the  California  Civil  Code,  requiring  water  utili- 
ties to  furnish  adequate  water  for  family  use  so  long  as  the  supply 
exists,  and  to  furnish  water  ''to  the  extent  of  their  means''  in  case  of 
fire  or  other  great  neoessity,  does  not  give  the  Commission  Jurisdiction 
of  a  municipal  complaint  to  compel  the  extension  or  the  enlarging  of 
mains  solely  for  the  purpose  of  fire  protection. 

Service -^  Water -^  Fire   protection -^  Adequacy    of    mains '^  Juriadic^ 
Hon  of  Com.m>ission, 

4.  llie  California  Coimmission  has  no  jurisdiction,  in  the  absence 
of  a  contract,  of  a  municipal  complaint  to  compel  the  extensicm  or  en- 
largement of  mains  solely  to  furnish  water  for  fire  protection. 

[February  21,  1916] 

CoHprAiNT  by  the  city  of  Alameda  to  compel  the  People's 
Water  Company  to  install  fire  hydrants  and  to  extend  or  enlarge 
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mains  in  order  to  furnish  siiflScient  water  for  fire  protection ;  dis- 
missed upon  the  hydrants  being  installed  and  the  Commission 
having  no  jurisdiction  as  to  compelling  the  mains  to  be  made 
adequate. 

Appearances :  A.  F.  St  Sure,  city  attorney,  for  complainant ; 
A.  6.  Tasheira  for  defendant 

Devlin,  Commissioner:  This  action  was  commenced  by  city 
of  Alameda,  a  municipal  corporation,  filing  a  complaint  with 
this  Commission,  alleging,  among  other  things,  the  corj>orate 
existence  of  the  municipality,  complainant;  that  defendant  is  a 
coi-poration  duly  organized  and  existing  under  the  laws  of  the 
state  of  California  and  doing  business  in  this  state;  that  for  a 
long  time  prior  to  the  filing  of  complaint,  defendant  has  been 
and  now  is  "engaged  in  the  business  of  supplying  water  for 
domestic,  industrial,  and  municipal  purposes,  including  the  pur- 
pose of  fire  protection,  to  the  city  of  Alameda  and  to  the  citizens 
thereof  and  residents  therein,  and  to  certain  other  municipali- 
ties, within  the  county  of  Alameda,  state  of  California;  that 
defendant  is  the  only  public  utility  furnishing  water  for  any  pur- 
pose in  the  city  of  Alameda,"  At  the  hearing,  under  leave,  com- 
plainant amended  its  complaint  by  further  ailing  *'that  dttend- 
ant  has  on  hand  an  adequate  supply  of  water  for  the  purposes 
herein  mentioned." 

In  paragraph  IV.  of  the  complaint,  complainant  alleges  that 
during  the  period  referred  to  in  paragraph  III.  thereof  (the 
period  during  which  defendant  was  so  engaged  in  such  busi- 
ness) defendant  installed  and  maintained  certain  fire  hydrants 
with  connecting  pipes  and  mains  in  and  upon  the  streets  of  the 
city  of  Alameda,  and  has  furnished  and  supplied  to  complainant, 
for  a  valuable  consideration,  through  said  hydrants  and  through 
its  pipes  and  mains  connecting  therewith,  water  for  the  purpose 
of  protection  against  fire,  and  for  the  flushing  of  gutters  and 
sewers,  and  for  the  watering  of  streets. 

Paragraph  V.  of  said  complaint  alleges  that  the  city  of  Ala- 
meda is  a  community  having  a  population  of  about  25,000,  which 
population  is  steadily  increasing.  That  in  said  city  new  frame 
dwelling  houses  have  been  and  are  being  erected  at  the  average 
rate  of  about  300  in  each  year;  that  by  far  the  laiger  part  of 
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the  new  dwelling  houses  have  been  constructed  and  are  being 
constructed  upon  tracts  of  land  previously  unoccupied  by  any 
buildings  and  with  respect  to  which  no  service  of  water  has  been 
required  prior  to  the  erection  of  such  dwelling  houses.  Com- 
plainant alleges  that,  although  often  requested  by  complainant, 
defendant  has  refused  and  does  now  refuse  to  lay  and  install 
mains,  pipes,  and  hydrants,  and  to  supply  and  furnish  water, 
for  purposes  of  protection  against  fire  in  these  districts  or  por- 
tions of  the  city  of  Alameda  in  said  complaint  particularly  set 
forth;  alleging  further  that  such  requests  of  complainant  have 
been  in  all  particulars  identical  with  the  prayer  of  said  com- 
plaint. 

Complainant,  in  paragraph  VII.  of  its  complaint^  alleges  that 
^in  a  portion  of  the  city  of  Alameda  boimded  by  Central  avenue, 
Burbank  street,  Portola  avenue,  and  Eighth  street,  there  are 
52  frame  buildings  having  street  frontages,  which  said  buildings 
are  occupied  by  approximately  260  persons;  that  defendant  has 
installed  a  4-inch  water  main  on  Central  avenue,  and  that  in 
order  to  provide  adequate  fire  protection  for  this  portion  of  the 
city  it  is  necessary  tiiat  a  4-inch  water  main  be  laid  from  said 
main  southerly  on  Burbank  street,  westerly  on  Portola  avenue, 
and  northerly  on  Eighth  street,  connecting  with  said  main  on 
Central  avenue,  and  that  certain  hydrants  connecting  with  said 
main  be  installed  at  points  designated  in  said  paragraph  VII. 

At  the  hearing,  complainant  stated  that  since  the  complaint 
was  filed  the  defendant  has  complied  with  all  demands  of  com- 
plainant contained  and  alleged  in  paragraph  VII.  There  is, 
therefon^  no  issue  concerning  these  allegations. 

Paragraph  VIII.  of  the  complaint  alleges  in  substance  that 
in  the  portion  of  said  city  of  Alameda  bounded  by  Garfield 
avenue.  High  street.  Liberty  avenue,  and  Fernside  boulevard, 
there  are  151  frame  buildings  having  street  frontages,  which 
said  buildings  are  occupied  by  approximately  750  persons.  That 
in  order  to  provide  adequate  fire  protection  for  the  portion  of 
said  dty  in  this  paragraph  referred  to,  it  is  necessary  that  a 
6-inch  wB^iXfT  main  be  laid  in  Garfield  avenue  and  in  Liberty 
street  from  High  street  to  Fernside  boulevard,  and  that  a  4-inch 
water  main  be  laid  in  Fernside  boulevard  connecting  therewith, 
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and  that  fire  hydrants  connecting  therewith  he  inateUed   as 

follows : 

1  hydrant  500  feet  easterly  of  High  street; 

1  hydrant  at  the  intersection  of  Garfield  arenue  and  Feraride  bonlenrard; 

1  hydrant  at  the  intersection  of  Liberty  avenue  and  Femside  bonlerard. 

— and  also  that  a  6-inch  water  main  be  laid  in  Central  avenne 
from  High  street  to  Femside  bonlevard,  and  that  fire  hydrants 
connecting  therewith  he  installed  as  follows: 

1  hydrant  600  feet  from  High  street; 

1  hydrant  at  the  intersection  of  Central  ayenue  and  Femside  boukrard. 

— all  as  shown  on  map  filed  with  the  complaint. 

Paragraph  IX.  of  the  complaint  allies  that  all  of  the  portions 
of  said  city  of  Alameda  fronting  on  the  streets  or  portions  of 
streets  in  said  paragraph  IX.  referred  to  are  closely  built  up 
and  more  or  less  densely  populated,  and  that  in  order  to  afford 
protection  against  fire  in  said  districts  it  is  necessary  that  pipes, 
mains,  and  fire  hydrants  be  installed  along  and  at  certain  places 
and  points,  sixteen  in  number,  which  places  and  points  are 
designated  from  (a)  to  (p),  inclusive. 

At  the  hearing  it  was  stated  by  complainant  that  subdivision 
(d)  of  paragraph  IX.,  which  allies  the  necessity  of  a  6-inch 
main  in  Bay  street  from  San  Antonio  avenue  to  the  southerly 
end  of  said  street,  with  a  hydrant  600  feet  southerly  from  San 
Antonio  avenue,  and  also  a  hydrant  at  the  southerly  end  of  said 
street,  has  been  partially  satisfied  inasmuch  as  the  defendant 
has  installed  a  4-inch  main  with  hydrants^ 

A  4-inch  main  has  also  been  installed  with  hydrant  at  the 
place  and  point  designated  in  subdivision  (k)  of  said  paragraph 
IX.,  although  the  complaint  asks  for  a  6-inch  main  at  this  placa 

Paragraph  X.  of  the  complaint  alleges  that,  in  the  streets  or 
portions  of  streets  of  said  city  of  Alameda  in  said  paragrajdi  X. 
referred  to,  water  mains  have  already  been  installed  and  are  now 
maintained  by  defendant,  and  that  in  order  to  afford  adequate 
protection  against  fire  in  the  districts  of  said  city  fronting  upon 
said  streets  or  portions  of  streets,  it  is  necessary  liiat  the  fire 
hydrants  be  installed  at  each  of  the  points  or  locations  set  forth 
in  said  paragraph  X.,  comprising  fourteen  in  number. 

At  the  hearing  complainant  stated  that  hydrants  had,  since 
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the  filing  of  the  compiamty  been  installed  at  all  of  the  fourteen 
points  designated  in  said  paragraph  X. 

Complainant  in  its  prayer  asks  that  defendant  be  ordered  and 
directed :  First,  to  lay  and  install  water  pipes,  water  mains,  and 
fire  hydrants  in  said  city  of  Alameda  in  each  and  every  location 
in  said  complaint  set  forth ;  and,  second,  to  supply  to  complainant 
for  a  reasonable  compensation  through  and  by  means  of  said 
water  pipes,  water  mains,  and  fire  hydrants,  when  so  laid  and 
installed,  all  water  requisite  for  protection  against  fire  in  the 
several  districts  referred  to  in  said  complaint  under  an  adequate 
head  or  pressure. 

The  defendant,  after  due  service  of  a  copy  of  the  complaint, 
filed  written  objections  to  said  complaint,  pointing  out  the  fol- 
lowing allied  defects  therein,  namely,  that  the  matters  com- 
plained of  in  eaid  complaint  and  the  relief  prayed  for  therein  are 
matters  not  within  the  jurisdiction  of  this  Commission  to  be 
heard  or  passed  upon  by  this  Commission,  and  that  said  com- 
plaint do^  not  establish  a  prima  facie  or  any  case  to  be  heard 
by  this  Commission,  and  that  it  is  not  within  the  power  or  author- 
ity of  this  Commission  to  grant  the  relief  prayed  for. 

Thereafter,  pursuant  to  direction  from  this  Commission, 
defendant  filed  its. answer  wherein  it  alleged  that  the  complaint 
herein  is  substantially  in  effect  a  complaint  against  defendant 
for  not  having  laid  and  for  not  maintaining  mains  of  sufficient 
size  to  furnish  adequate  fire  protection  to  complainant  That 
said  ^complaint  nowhere  alleges  that  the  supply  of  water  furnished 
by  said  defendant  to  said  complainant  or  the  inhabitants  thereof 
is  insufficient  for  domestic  purposes. 

Defendant  also  denies  that  it  is  under  any  liability,  duly,  or 
obligation,  by  reason  of  the  law  or  otherwise,  to  lay  and  maintain 
pipes  in  the  city  of  Alameda  for  the  purpose  of  furnishing  fire 
protection  to  said  citjr  or  to  the  inhabitants  thereof ;  and  in  that 
behalf  defendant  alleges  that  the  sole  duty  and  obligation  rest- 
ing upon  defendant  as  a  public  service  corporation,  and  owing 
by  it  to  the  said  city  of  Alameda  and  to  the  inhabitants  thereof, 
is  to  furnish  a  sufficient  supply  of  water  for  domestic  purposes, 
and  for  no  other  purpose. 

The  case  was  set  down  for  hearing  for  January  14,  1916. 
When  the  matter  was  called  for  hearing,  discussion  arose  between 
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counsel  for  the  respective  parties  as  to  the  scope  that  the  hear- 
ing should  take  at  this  time,  it  being  agreed  that,  if  the  Com- 
mission should  conclude  that  it  had  no  jurisdiction  to  order  the 
extensions  of  mains  and  installation  of  hydrants  for  fire  pro- 
tection purposes,  it  would  be  idle  to  have  estimates  made  by 
engineers  and  the  other  attendant  work  which  would  be  involved. 
With  this  end  in  view  it  was  stipuk  ted  that,  with  the  exception 
of  certain  evidence  which  is  hereinafter  referred  to  as  having 
been  introduced  at  said  hearing,  such  hearing  be  restricted  to 
presentation  of  the  legal  questions  involved  touching  the  juris- 
diction of  the  Commission  in  the  premises ;  it  being  further  stipu- 
lated that,  when  adjournment  of  said  hearing  should  be  had,  it 
would  be  with  the  express  understanding  that,  if  the  Commis- 
sion should  decide  that  it  had  no  jurisdiction,  final  submissicm 
of  the  entire  matter  would  be  considered  as  of  the  date  of  adjourn- 
ment of  said  hearing  of  January  14th;  if,  on  the  other  hand, 
the  Commission,  after  consideration  of  the  evidence  introduced 
at  said  hearing  and  the  arguments  of  counsel,  should  be  of  the 
opinion  that  it  had  jurisdiction  in  the  premises,  that  then  the 
matter  should  be  set  down  for  adjourned  hearing  for  the  purpose 
of  receiving  such  additional  evidence  as  might  be  introduced  bv 
the  parties  and  by  the  Commission. 

In  my  opinion,  for  the  reasons  hereinafter  stated,  this  Com- 
mission has  no  jurisdiction  to  grant  the  relief  prayed  for  in  the 
complaint,  and  under  the  stipulation  referred  to  the  matter  was 
finally  submitted  on  said  14th  day  of  January,  1916. 

At  the  hearing  it  was  expressly  admitted  by  counsel  for  ccwn- 
plainant  that  the  supply  of  water  for  domestic  purposes  is  suffi- 
cient, and  that  there  is  no  complaint  at  all  as  to  dcHnestic  services. 

Complainant  introduced  in  evidence  copy  of  ordinance  No. 
254,  as  same  appears  at  page  312  of  ordinance  book  No.  1,  to^\'n 
of  Alameda.     Said  ordinance  reads  as  follows: 

''The  people  of  the  town  of  Alameda  do  ordain  as  follows: 

"Section  1.  The  right  is  hereby  granted  to  R.  R.  Thompson 
and  his  assigns  to  lay  down  and  maintain  in  all  or  any  of  the 
streets  of  the  town  of  Alameda  for  the  term  of  fifty  years,  pi])es 
and  conduits  and  connections  therewith  for  the  purpose  of  sup- 
plying the  town  and  its  inhabitants  with  water:  provided,  that 

such  pipes,  conduits,  and  connections  shall  be  laid  down  and 
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maintained  under  such  regulations  as  the  municipal  authorities 
of  said  town  shall  from  time  to  time  prescribe;  and  provided^ 
that  this  grant  is  made  upon  condition  that  the  said  town  shall 
have  the  right  to  r^ulate  the  charges  for  water  furnished  to  said 
town  and  its  inhabitants  in  accordance  with  the  constitution  of 
the  state;  and  provided  also^  that  said  Thompson  or  his  assigns 
shall  furnish  and  connect  with  said  pipes,  such  reasonable  num- 
ber of  hydrants  and  fire  plugs,  and  at  such  places  as  may  be 
prescribed  from  time  to  time  by  the  corporate  authorities  of 
Raid  town;  and  provided  further,  that  if  said  Thompson  or  his 
assigns  shall  refuse  or  neglect  to  furnish  and  connect  such 
hydrants  and  fire  plugs  within  a  reasonable  time  after  being  duly 
notified  so  to  do,  then  all  rights,  privileges,  and  franchises  hereby 
granted  shall  cease  and  be  forfeited." 

Evidence  of  the  fact  that  said  ordinance  was  passed  by  the 
board  of  trustees  of  the  town  of  Alameda  at  the  regular  meeting 
of  said  board,  held  on  the  27th  day  of  April,  18.80,  was  also 
introduced. 

It  was  admitted  that  the  city  of  Alameda,  complainant,  was 
incorporated  under  a  freeholders'  charter  in  1907,  and  is  the 
successor  of  the  town  of  Alameda  incorporated  by  special  act  of 
the  legislature  approved  February  21,  1878,  and  as  such  has 
succeeded  to  all  the  property  and  rights  of  the  town  of  Alameda. 
It  was  also  admitted  that  the  defendant  has  acquired  all  the  prop- 
erty of  the  former  individuals  or  companies  supplying  said  city 
of  Alameda  with  water,  which  admission  included  the  properties 
of  said  K.  E.  Thompson  named  in  said  ordinance  No.  254 ;  and 
that  the  defendant,  by  mesne  conveyances,  became  the  assignee 
of  whatever  franchises  or  interest  in  franchises  said  Thompson 
had  in  the  city  of  Alameda.  Defendant  in  so  stipulating,  however, 
contended  that  it  is  not  operating  under  said  Thompson  franchise, 
but  under  the  so-called  constitutional  franchise  (§  19,  art  11, 
Constitution  of  1879).  It  was  admitted  that  defendant  had  on 
hand  adequate  supply  of  water  for  all  the  purposes  contained  in 
the  allegations  of  the  complaint  made  by  amendment  at  the 
time  of  the  hearing,  in  the  following  language :  "That  the  defend- 
ant has  on  hand  an  adequate  supply  of  water  for  all  the  purposes 
herein  mentioned — "  except  in  so  far  as  such  allegation  would 
include  an  allegation  that  defendant  had  on  hand  an  adequate 
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supply  of  water  for  fire  protection,  and  to  this  part  of  such  allega- 
tion defendant  asked  and  was  granted  leave  to  amend  its  answer 
by  denying  same. 

[1]  With  the  record  containing  evidence,  admissions,  and  stip- 
ulations as  above  set  forth,  counsel  for  the  parties  addressed 
themselves  to  the  legal  questions  involved.  Counsel  for  complain- 
ant urged,  first,  that  the  scHsalled  Thompson  franchise  was  the 
franchise  under  which  defendant  is  now  operating  in  the  cily  of 
Alameda ;  that  it  constitutes  a  contract  between  the  defendant  and 
the  city  of  Alameda,  and  becomes  the  measure  of  the  obligations 
of  the  defendant  to  the  city  of  Alameda  and  the  inhabitants 
thereof;  second,  that  even  in  the  absence  of  such  frandiise,  and 
even  if  the  Thompson  franchise  were  not  operative  and  that 
defendant  is  and  at  the  time  of  taking  over  the  properties  of 
Thompson  water  system  it  was  operating  under  a  constitutional 
franchise,  that  the  obligation  of  making  the  extensions  and  erect- 
ing the  hydrants  and  doing  the  other  things  prayed  for  in  the 
complaint  still  remains. 

Defendant,  on  the  other  hand,  contends  that  even  though  the 
Thompson  franchise  were  assigned  with  other  properties  formerly 
owned  by  Thompson,  and  the  defendant,  by  mesne  conveyances, 
became  the  owner  thereof,  that  the  Thompson  franchise  was  of 
no  value,  and  that  the  act  of  the  board  of  trustees  of  the  town 
of  Alameda  in  enacting  the  ordinance  granting  same  was  void; 
that  the  defendant  entered  the  city  of  Alameda  as  a  public  water 
utility  under  the  so-called  constitutional  franchise,  citing  in  sup- 
port of  its  position  the  case  of  Russell  v.  Sebastian,  238  U.  S. 
205,  58  L.  ed.  912,  L.R.A.  — ,  — ,  84  Sup.  Ot  Rep.  517,  Ann. 
Cas.  1914C,  1282. 

In  this  contention  defendant  seems  to  have  ample  support 
In  1880,  the  year  that  said  franchise  was  granted  to  Thompson 
and  at  which  time  Thompson  commenced  his  operations  of  the 
water  system  of  Alameda,  that  part  of  §  19  of  article  11  of  the 
Constitution  which  relates  to  the  question  under  discussion  read 
as  follows :  "In  any  city  where  there  are  no  public  works  owned 
and  controlled  by  the  municipality  for  supplying  the  same  with 
water  or  artificial  light,  any  individual,  or  any  company  duly 
incorporated  for  such  purpose  under  and  by  authority  of  the  laws 
of  this  state,  shall,  under  the  direction  of  the  superintendent  of 
P.U.R.1916D. 
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streets^  or  other  officers  in  control  thereof,  and  under  such  gen- 
eral regulations  as  the  municipality  may  prescribe  for  damages 
and  indenmitj  for  damages,  have  the  privilege  of  using  the 
public  streets  and  thoroughfares  thereof,  and  of  laying  down 
pipes  and  conduits  therein  and  connections  therewith,  so  far  as 
may  be  necessary  for  introducing  into  and  supplying  such  city 
and  its  inhabitants  either  with  gas  light  or  other  illuminating 
li^t,  or  with  fresh  water  for  domestic  and  all  other  purposes, 
upon  the  condition  that  the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof." 

It  would  certainly  seem  clear  from  this  language  that  the  Con- 
stitution conferred  upon  Thompson  the  right  to  lay  his  water 
pipes  in  the  streets  of  the  city  of  Alameda,  subject  only  to 
such  restrictions  as  are  imposed  by  the  Constitution  and  legisla- 
ture. This  is  the  interpretation  placed  upon  this  section  of  the 
Constitution  by  the  supreme  court  of  this  state  in  several  cases. 

In  People  v.  Stephens,  62  Cal.  209,  lie  above  section  of  the 
Constitution  was  construed  by  the  court  to  be  a  direct  grant  from 
the  people  to  the  persons  therein  designated  of  the  right  to  lay 
pipes  in  the  streets  of  a  city  for  the  purposes  specified,  without 
waiting  for  legislative  authority  or  being  subject  to  any  restric- 
tions from  that  branch  of  the  government. 

The  case  of  Pereria  v.  Wallace,  129  Cal.  397,  62  Pac.  61,— a 
case  wherein  it  was  held  that  the  act  of  1897,  providing  for  the 
sale  of  franchises,  in  so  far  as  it  attempted  to  provide  a  method 
of  sale  of  franchises  for  the  purpose  of  supplying  municipali- 
ties with  light  or  water,  was  unconstitutional — declared  that 
franchises  for  the  purpose  of  supplying  municipalities  with  light 
or  water  were  subject  only  to  the  regulations  and  conditions 
imposed  by  the  Constitution. 

In  re  Johnston,  137  Cal.  115,  69  Pac.  973,  the  court  in  a 
habeas  corpus  proceeding  discharged  petitioner  Johnston  on  the 
ground  that  an  ordinance  of  the  city  of  Pasadena,  passed  Decem- 
ber 17,  1901,  was  unconstitutional.  The  ordinance  made  it 
unlawful  for  a  person,  firm,  or  corporation  to  lay  down  any 
pipe,  conduit,  or  connection  therewith  in  any  public  street  in 
said  city  for  the  purpose  of  supplying  the  city  or  its  inhabitants 
with  fresh  water  or  gas  used  exclusively  for  illumination,  or 

with  other  illuminating  light,  without  first  obtaining,  in  the  man- 
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ner  prescribed  in  the  ordinance,  a  permit  from  the  superintendent 
of  streets.  The  ordinance  also  provided  the  manner  in  which  said 
permit  should  be  obtained,  and  the  petitioner,  Johnston,  applied 
for  such  permit,  but  the  superintendent  of  streets  refused  to 
grant  same.  Thereafter,  Johnston,  acting  for  the  Valley  Gas  & 
Fuel  Company,  whose  employee  he  was,  after  notice  given  of  the 
time  he  would  commence  work,  commenced  using  the  streets  for 
the  purposes  theretofore  named.  He  was  thereupon  arrested  and 
charged  with  the  crime  of  misdemeanor  in  violating  said  ordi* 
nance.  The  court,  after  quoting  §  19  of  article  11  of  the  Con- 
stitution, said: 

"The  only  limitations  upon  this  privilege  [that  of  using  the 
streets  for  the  purpose  of  laying  the  gas  pipes  referred  to]  are 
those  contained  in  the 'language  in  which  it  is  granted, — r«., 
that  the  work  shall  be  done  ^mder  the  direction  of  the  superin- 
tendent of  streets  or  other  officer  in  control  thereof  and  'under 
such  regulations  as  the  municipality  may  prescribe  for  damages 
and  indemnity  for  damages.'  Upon  a  compliance  with  tllese 
conditions  any  individual  or  company  duly  incorporated  for  such 
purpose  is  given  the  privilege  'of  using  the  public  streets,  and 
thoroughfares  thereof  and  of  laying  down  pipes  and  conduits 
therein  so  far  as  may  be  necessary  for  introducing  into  and 
supplying  such  city  and  its  inhabitants  either  with  gas  light  or 
other  illuminating  light,  or  with  fresh  water  for  domestic  and 
all  other  purposes.'     .     .     . 

".  .  .  The  designation  of  'damages  and  indenmity  for 
damages,'  as  the  subject  upon  which  the  municipality  may  pre- 
scribe regulations  in  r^ard  to  laying  the  pipes  is  a  limitation 
upon  its. authority  over  the  matter,  and  a  prohibition  from  pre- 
scribing regulations  upon  any  other  subject  connected  with  the 
exercise  of  the  privilege.  When  the  sovereign  authority  of  the 
state,  either  in  its  Constitution  or  through  its  legislature,  has 
created  a  right,  and  has  expressed  and  defined  the  conditions 
under  which  it  may  be  enjoyed,  it  is  not  within  the  province  of  a 
municipality,  where  such  right  is  sought  to  be  exercised  or 
enjoyed,  to  impose  additional  burdens  or  t«rms  as  a  condition 
to  its  exercise." 

In  the  case  of  St  Helena  v.  Ewer,  26  Cal.  App.  191,  146  Pac 
191,  the  court  held  that  a  municipal  corporation  has  no  author- 
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ity  to  require  the  grantee  of  a  franchise  for  supplying  a  munici- 
pality with  water  to  pay  any  part  of  the  gross  proceeds  of  the 
franchise  as  a  condition  to  its  enjoyment;  holding  further  that  by 
§  19  of  article  11  it  was  intended  that  there  should  be  no  restric- 
tion upon  competition  in  supplying  municipalities  with  such 
necessities.  Other  cases  to  the  same  effect  are  South  Pasadena 
V.  los  Angeles  Terminal  E.  109  Cal.  315,  41  Pac.  1093;  Clark 
V.  Los  Angeles,  160  Gal.  30,  116  Pac.  722;  Hanford  v.  Hanford 
Gas  &  Power  Co.  169  Cal.  749,  L.RA.  1915E,  165,  147  Pac. 
969. 

[2]  There  is,  however,  very  serious  doubt  as  to  whether  or 
not  the  Thompson  franchise  itself  obligated  the  grantee  or  his 
assigns  to  make  extensions  of  mains,  or  to  increase  the  size 
thereof,  for  fire  or  other  municipal  purposes.  That  part  of  the 
Thompson  franchise  which  relates  to  the  question  of  furnishing 
water  for  fire  purposes  reads  as  follows:  "And  provided  also, 
that  said  Thompson  or  his  assigns  shall  furnish  and  connect  with 
said  pipes  such  reasonable  number  of  hydrants  and  fire  plugs, 
and  at  such  places  as  may  be  prescribed  from  time  to  time  by  the 
corporate  authorities  of  said  town;  and  provided  further,  that 
if  said  Thompson  or  his  assigns  shall  refuse  or  neglect  to  fur- 
nish and  connect  such  hydrants  and  fire  plugs  within  a  reason- 
able time  after  being  duly  notified  so  to  do,  then  all  rights, 
privileges,  and  franchises  hereby  granted  shall  cease  and  be  for- 
feited." 

It  will  be  noted  that  there  is  no  requirement  for  or  reference  to 
extensions  of  mains,  or  increase  in  size  thereof  for  fire  protection 
or  other  municipal  purposes. 

As  previously  appears,  it  was  admitted  by  complainant  that 

the  hydrants  asked  for  in  the  complaint  had  been  erected  since 

the  complaint  was  filed.    It  is  quite  obvious,  therefore,  that  the 

defendant  admits  its  obligation  to  provide  hydrants  on  its  mains 

as  they  now  exist,  or  as  they  may  be  required  for  supplying 

water  for  domestic  purposes;  and  it  was  in  fact  conceded  by 

counsel  for  defendant  that  this  Commission  has  authority  to 

direct  defendant  to  install  hydrants  on  existing  mains  where 

those  hydrants  are  necessary  for  the  ordinary  uses  of  hydrants, 

• — ^the  ordinary  uses  of  hydrants  being  beyond  the  mere  purpose 
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of  fire  protection, — provided  the  Commission  cofnsiders  that  it  ifl 
a  reasonable  extension  of  the  service. 

[3,  4]  It  would  seem,  therefore,  that  with  the  installation  of 
the  hydrants  asked  for  in  the  complaint,  and  the  defendant  con- 
ceding the  right  of  the  Commission,  under  the  circomstanoes 
referred  to,  to  require  the  installation  of  hydrants  for  municipal 
purposes  on  existing  main  or  mains  which  may  in  future  be  laid 
for  domestic  purposes,  that  the  question  now  presented  is  nar- 
rowed to  the  jurisdiction  of  the  Commission  to  require  the  exten- 
sion of  mains  or  the  increase  in  size  thereof  for  fire  protection 
solely. 

The  case  of  Lewis  v.  People's  Water  Co.  3  Cal.  R  C.  R  416, 
which  opinion  was  rendered  by  Commissioner  Thelen,  and  treats 
very  exhaustively  this  question,  was  frequ^itly  cited  and  re- 
ferred to  by  both  parties.  It  would  serve  no  good  purpose  to 
here  again  review  the  authorities  or  to  repeat  the  reasons  assigned 
by  Commissioner  Thelen  for  his  decision  in  that  case,  to  the 
effect  that  the  Commission  has  no  jurisdiction  on  the  complaint 
of  an  individual  to  order  a  water  company  to  increase  the  size 
of  its  mains  solely  for  the  purpose  of  furnishing  water  for  fire 
protection  purposes.  Suffice  it  to  say  that  in  that  decision  Com- 
missioner Thelen  quotes  from  the  cases  of  Spring  Valley  Water- 
works V.  San  Francisco,  62  Cal.  Ill;  San  Diego  Water  Co.  v. 
San  Diego,  59  Cal.  517;  Spring  Valley  Waterworks  v.  San 
Francisco,  61  Cal.  3;  Ukiah  City  v.  Ukiah  Water  &  Improv. 
Co.  142  Cal.  173,  64  L.RA.  231,  100  Am.  St  Eep.  107,  75 
Pac.  773,  15  Am.  Neg.  Eep.  493,  and  the  later  case  of  Niehaus 
Bros.  Co.  V.  Contra  Costa  Water  Co.  159  Cal.  305,  36  L.RA. 
(KS.)  1045,  113  Pac.  375,  and  other  cases  decided  by  the 
Supreme  Court  of  California  and  other  states  in  support  of  the 
rule  declared  in  the  Lewis  Case. 

Counsel  for  complainant,  would,  however,  differentiate 
between  the  facts  under  which  the  decision  in  the  Lewis  Case 
was  rendered  and  the  facts  in  the  present  case,  pointing  out  the 
restrictive  language  employed  by  Commissioner  Thelen  in  the 
Lewis  Case  in  the  concluding  paragraph  of  that  decision,  as  fol- 
lows: "While  in  reaching  a  conclusion  in  this  case  it  has  been 
necessary  to  examine  the  authorities  at  some  length,  it  should  be 

distinctly  understood  that  the  only  point  decided  is  that  this  Com- 
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mission  has  no  authority  to  compel  the  People's  Water  Company 
to  increase  the  size  of  its  pipes  on  Prospect  avenue,  Berkeley, 
from  2  to  6  inches  under  the  circumstances  revealed  in  the  plead- 
ings, for^the  sole  purpose  of  furnishing  additional  fire  protection 
to  the  plaintiff/' 

Complainant  urged  that  by  the  employment  of  such  language 
the  Commission  intentionally  refrained  from  holding  that  a  com- 
plaint of  a  municipality  would  not  lie  against  a  water  utility  for 
the  extension  of  its  mains  exclusively  foi:  fire  purposes. 

The  language  employed  by  Commissioner  Thelen  in  the  Lewis 
Case  was  very  appropriately  limited  to  the  facts  then  before  the 
Commission,  but  certainly  throughout  that  opinion  and  in  the 
decision  there  was  nothing  indicating  that  the  fact  that  an 
action  is  brought  by  a  municipality  would  induce  a  greater  obliga- 
tion being  imposed  upon  a  water  utility  in  the  matter  of  fire 
protection  than  in  an  action  brought  by  an  individual ;  and  to  my 
mind  there  is  no  reason  for  a  different  rule. 

Counsel  fear  complainant  stated  that  he  relied  upon  the  cases 
of  Ukiah  v.  Ukiah  Water  &  Improv.  Co, ;  Russell  v.  Sebastian ; 
Lukrawka  v.  Spring  Valley  Water  Co.  169  CaL  318,  P.U.R 
1915B,  381,  146  Tac.  640,  the  Nieohaus  Case,  and  §  549  of 
the  Civil  Code.  In  my  opinion  there  is  nothing  in  any  of  the 
cases  relied  up<m  by  complainant  in  support  of  its  position,  the 
most  of  which  cases  were  reviewed  very  carefully  in  the  Lewis 
Case. 

Section  549  of  the  Civil  Code,  which  employs,  in  so  far  as  it 
relates  to  the  questions  herein  involved,  the  same  language  as 
did  §  4  of  the  act  of  1858,  dealing  with  the  same  subject^  reads 
as  follows :  ^'AU  corporations  formed  to  supply  water  to  cities  or 
towns  must  furnish  pure  fresh  water  to  the  inhabitants  thereof, 
for  family  uses,  so  long  as  the  supply  permits,  at  reasonable  rates 
and  without  distinction  of  persons,  upon  proper  demand  therefor ; 
and  must  furnish  water  to  the  extent  ei  their  means^  in  case  of 
fire  or  other  great  necessity,  free  of  charge.  The  board  of  super- 
visors, or  the  proper  city  or  town  authorities,  may  prescribe 
proper  rules  relating  to  the  delivery  of  water,  not  inconsistent 
with  the  laws  of  the  state." 

The  case  of  Spring  Valley  Waterworks  v.  San  Francisco,  61 
Cal.  3,  held  that  §  1  of  article  14  of  the  present  Constitution  had 
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repealed  §  4  of  the  act  of  1858  in  80  far  as  this  section  made  it 
the  duty  of  a  water  company  to  supply  water  to  municipalities 
for  municipal  uses  fi^ee  of  charge. 

It  would  seem  that  the  legislature,  in  enacting  the  act  of  1858 
and  what  was  practically  the  re-enactment  thereof  through  §  549 
of  the  Civil  Code,  deliberately  employed  language  to  impose  upon 
the  water  corporation  a  somewhat  different  obligation  in  so  far 
as  domestic  use  was  concerned  and  the  service  to  be  provided  *'in 
case  of  fire  or  other  great  necessity."  It  will  be  observed  that 
water  corporations  "must  furnish  pure  fresh  water  to  the  inhabi- 
tants thereof,  for  family  uses,  so  long  as  the  supply  permits,  at 
reasonable  rates  and  without  distinction  of  persons,  upon  proper 
demand  therefor;  and  must  furnish  water  to  the  extent  of  their 
means,  in  case  of  fire  or  other  great  necessity,  free  of  charge." 
Obviously,  it  was  intended  by  the  legislature  to  require  the 
water  utility  to  exhaust,  if  necessary,  its  supply  of  water  for 
family  uses,  but  that  such  a  strict  obligation  was  not  imposed  so 
far  as  fire  purposes  were  concerned,  and  for  this  reason  and  for 
the  purpose  of  fixing  a  certain  limitation  upon  the  obligation  of 
the  utility  to  supply  water  for  fire  purposes  the  language  **to 
the  extent  of  their  means"  was  employed.  It  would  seem  to 
me,  even  in  the  absence  of  the  rule  declared  by  our  supreme 
court  and  courts  of  other  states  whereby  vTater  companies,  in 
the  absence  of  contracts,  are  not  held  liable  for  adequate  water 
supply  for  fire  protection,  that  this  language  in  §  549  of  our  Civil 
Code  would  interpose  itself  as  a  limitation  of  the  obligation.  It 
seems  further  that  a  fair  interpretation  of  the  language,  "to  the 
extent  of  their  means,"  is  that  the  utility  having,  under  the  man- 
date of  the  statute,  provided  water  for  family  uses  so  lon^  as  the 
supply  permits,  such  supply  for  family  uses,  even  to  the  exhaus- 
tion thereof,  is  the  self -attaching  limitation  "to  the  extent  of  their 
means."  In  other  words,  it  would  seem  that  the  utility's  pri- 
mary obligation  is  that  of  furnishing  water  for  family  uses,  and 
that  from  such  supply  and  within  such  limitations  they  are 
required  to  furnish  water  for  fire  protection. 

That  the  view  taken  by  complainant  with  regard  to  the  lia- 
bility of  the  water  company  in  the  absence  of  contract  to  pro- 
vide adequate  water  for  fire  prolection  is  not  the  view  generally 
taken  by  municipalities  is,  I  think,  evidenced  by  the  fact  that 
P.U.R.19i6D. 
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San  Francisco,  Oakland,  and  other  cities  have  constructed  their 
own  independent  high-pressure  systems  for  fire  protection,  and 
have  not  urged  that  the  utilities  supplying  these  communities 
with  water  are  obliged,  under  the  law,  to  provide  pressure,  mains, 
and  other  instrumentalities  to  meet  all  demands  for  fire  pro- 
tection. It  should,  of  course,  be  remembered  that  nothing  in 
this  opinion  is  to  be  construed  as  declaring  that  either  a  munici- 
pality or  an  individual  consumer  may  not  contract  with  a  water 
utility  for  fire  protection,  and  that  then  obligations  beyond  the 
statutory  obligations  hereinbefore  referred  to  attach,  such  obliga- 
tions to  be  measured  by  the  terms  of  such  contract  In  my  opin- 
ion no  such  contract  as  is  contemplated  is  presented  in  this  case, 
and  the  Thompson  franchise  ordinance,  even  if  granted  the  full 
strength  contended  for  by  complainant,  does  not,  by  express 
terms  or  implication,  obligate  either  Thompson  or  his  assigns  to 
extend  or  enlarge  mains  solely  for  fire  protection. 

In  the  Lewis  Case,  supra.  Commissioner  Thelen  said :  "Under 
the  decision  in  the  Niehaus  Case  it  seems  clear  to  me  that  prior 
to  the  enactment  of  the  Public  Utilities  act  there  was  no  duty 
on  the  part  of  the  defendant  to  increase  the  size  of  the  pipe  in 
Prospect  street,  Berkeley,  for  fire  protection  purposes." 

And  after  quoting  §  13  (b)  and  §  42  of  the  Public  Utilities 
act,  the  opinion  proceeds :  "I  cannot  find  in  these  sections  any 
intention  to  impose  upon  a  water  company  any  duty  with  refer- 
ence to  fire  protection  which  did  not  exist  before  the  enactment 
of  the  Public  Utilities  act.  In  my  opinion,  the  effect  of  these 
sections  is  not  to  add  to  the  duty  of  a  water  company  with 
reference  to  fire  protection,  but  rather  to  declare  that  a  water 
company  shall  perform  its  full  duty  to  the  public  in  all  respects 
in  which  it  is  under  obligation  to  the  public,  and  to  provide 
that  the  Railroad  Commission  may  enforce  the  performance 
of  these  duties.  If  it  had  been  intended  to  impose  upon  a  water 
company  additional  duties  demanding  the  very  large  expendi- 
tures of  money  which  would  be  required  to  rebuild  their  systems 
in  such  a  way  as  to  insure  adequate  fire  protection,  the  legisla- 
ture would  certainly  have  expressed  that  intention  in  specific 
language,  clearly  indicating  its  desire.  In  the  absence  of  such 
language,  I  am  of  the  opinion  that  the  Public  Utilities  act  has 
P.U.R.1916D. 
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not  added  to  the  existing  dnties  of  water  companies  with  refer* 
ence  to  fire  protection/' 

In  view  of  the  rule  declared  by  onr  supreme  court  in  the  cases 
hereinbefore  cited,  wherein  it  was  uniformly  held  that  in  the 
absence  of  contract  a  public  utility  was  not  liable  for  loss  of 
property  by  fire,  and  in  view  of  the  manifest  fact  that  the  Public 
Utilities  act  did  not  alter  or  change  the  nature  or  d^;ree  of 
obligation  previously  imposed  upon  water  utilities  regarding  fire 
protection,  it  appears  to  me  that  under  the  facts  presented  herein 
this  Commission  has  no  jurisdiction  in  the  premises. 

I  recommend  the  following  form  of  order: 

ORDER. 

A  public  hearing  having  been  held  in  this  matter,  at  which 
time  certain  evidence  was  introduced  and  stipulations  entered 
into  between  the  respective  parties,  and  argument  presented  od 
the  question  as  to  whether  or  not  this  Commission  has  jurisdic- 
tion to  entertain  the  above-entitled  proceeding,  and  the  Commis- 
sion finding  that  it  has  no  jurisdiction  in  this  matter. 

It  is  hereby  ordered  that  the  above-entitled  proceeding  be  and 
the  same  is  hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Com- 
mission of  the  State  of  California. 

Eehearing  denied,  March  25,  1916. 
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CLARA  S.  HOFF 
GEOEGE  S.  MONTGOMERY  et  aL 

[Decision  No.  3240;  C&ae  No.  887.] 

PuhUe  utUiUeS'^IndividualB  supplying  neighbors  with  water  fer 
oompensaHon'^  Jurisdiction  of  Oonunission, 

1.  IndividnalB  supplying  water  through  pipes  io  neighbors  for  com- 
pensation operate  a  water  system  and  constitute  a  public  utiUty  within 
the  meaning  of  the  California  Public  Utilities  act,  and  therefore  are 
subject  to  the  control  and  regulation  of  the  Oonunlision. 
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CommlMton^  —  ZttrMUotioM  — jDeterminotlon  of  jurUdiction  over  de^ 
fendant  as  a  utility  not  limited  by  pleadings. 

2.  The  California  Commission  will  not  rest  its  determination  as  to 
its  jurisdiction  over  a  defendant  as  a  public  utility  upon  the  allega- 
tions of  the  complaint,  but  will  consider  eridence  of  the  character  and 
nature  of  defendant's  business. 

Service  —  Water  —  Extensions  —  Payment, 

3.  A  water  utility  was  directed  to  make  certain  extensions  to  its 
system  in  unincorporated  territory  at  its  expense  for  the  first  100  feet, 
luid  consumers  were  required  to  deposit  with  the  utility  the  installation 
cost  beyond  that  distance,  the  deposit  to  be  refunded  by  giving  the  con- 
sumers credit  on  water  bills  equal  to  one  half  of  each  bilL 

[April  6,  1916.] 

CompijIlIkt  alleging  that  certain  individuals  are  operating  a 
public  utility  water  system  and  requesting  an  order  directing 
an  extension  of  the  water  mains;  order  directing  extension  of 
water  mains  and  providing  for  payment  of  cost 

Appearances:  E.  J.  Hoff  for  complainant;  F,  A.  Borlin  for 
defendants. 

By  the  Commission:  [1,  2]  The  complaint  herein  alleges 
that  defendants,  George  S.  Montgomery  and  Clara  Judd  Mont- 
gomery, his  wife,  are  operating  a  public  utility  water  system  at 
Cazadero,  Sonoma  county,  California,  and  prays  for  an  exten- 
sion of  the  mains  of  that  utility  to  serve  two  tracts  of  land  owned 
by  complainant  in  that  vicinity. 

Defendants  filed  exceptions  and  a  demurrer  to  the  complaint, 
— the  principal  point  therein  raised  being  that  this  Commission 
had  no  jurisdiction  over  the  subject-matter  of  the  complaint 

In  support  of  the  demurrer  and  exceptions,  defendants  filed 
an  argument  in  which  the  position  was  taken  that  because  sub- 
division (bb)  of  §  2  of  tibie  Public  Utilities,  act  of  California 
refers  only  to  water  utilities  which  are  "water  corporations," 
and  that  the  Commission  had  no  jurisdiction  over  the  defendants 
because  there  was  no  allegatLon  that  the  defendants  were  a  water 
corporation.    Such  an  allegation  is,  in  our  (^iniim,.  unBecessaxy. 

Subdivision  (x)  of  the  same  section  of  the  aaid  act  is  as  fol< 
lows: 

"(x)  the  term  *water  corporation,'  when  used  in  this  act, 
includes  every  corporation  or  person,  their  lessees,  trostees,  receiv- 
ers, or  trustees  appointed  by  any  court  whatsoever,  owning,  con- 
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trolling,  operating,  or  managing  any  water  system  for  compwi- 
sation  within  this  state."    [Extra  Sess.  Laws,  1911,  chap.  14,  p. 

21.] 

The  term  "water  system"  used  in  the  last  section  named  is 
defined  by  subdivision  (w)  of  the  same  section  of  said  act,  and  is 
as  follows: 

"(w)  The  term  Vater  system,'  when  used  in  this  act,  includes 
all  reservoirs,  tunnels,  shafts,  dams,  dikes,  headgates,  pipes, 
flumes,  canals,  structures,  and  appliances,  and  all  other  real  estate 
fixtures  and  personal  property  owned,  controlled,  operated,  or 
managed  in  connection  with  or  to  facilitate  the  diversion,  develop- 
ment, storage,  supply,  distribution,  sale,  furnishing,  carriage, 
apportionment^  or  measurement  of  water  for  power,  irrigation, 
reclamation,  or  manufacturing,  or  for  municipal,  domestic,  or 
other  beneficial  usa" 

Upon  order  of  the  Commission  to  satisfy  or  answer  the  com- 
plaint, defendants  filed  their  answer,  specifically  reserving  unto 
themselves  the  points  raised  by  them  on  demurrer,  and  denying 
all  the  allegations  in  plaintiff's  complaint  contained. 

At  the  hearing  of  the  case,  the  Commission  did  not  rest  it> 
determination  as  to  its  jurisdiction  upon  the  allegation  of  the 
complaint  of  the  plaintiff  to  which  the  demurrer  and  exceptions 
of  defendants  were  addressed,  but  took  evidence  on  the  subject 
and  character  of  the  company. 

The  following  facts  were  developed  in  the  testimony  taken 
at  the  hearing,  and  each  statement  of  a  fact  herein  contained  is 
to  be  regarded  as  a  finding  of  fact. 

Defendants  herein  are  owners  of  certain  springs  near  Caza- 
dero,  California.  From  those  springs  defendant's  piedeoessor 
supplied  water  to  his  neighbors,  more  as  an  accommodation 
than  anything  else,  for  a  great  many  years.  Upon  the  acquisi- 
tion of  the  property  by  defendants,  defendants  continued  this 
practice  and  are  continuing  so  to  do. 

Defendants  are,  and  at  all  times  m^itioned  in  the  pleadings  of 
this  action  were,  supplying  water  to  a  portion  of  the  oommunity 
of  Cazadero,  and  were  charging  the  consumers  thereof  for  the 
service  of  that  water  to  them.  Defendant  George  S.  Montgomery 
^himself  testified  that  at  the  time  of  the  hearing  he  was  supply- 
ing eleven  consumers  with  water,  and  that  his  agent  at  Cazadem 
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made  monthly  reports  to  him  of  the  receipts  from  the  sale  of 
water. 

There  can  be  no  question,  and  we  find  as  a  fact,  that  the 
defendants  herein  are  owning,  controlling,  operating,  and  manag- 
ing a  water  system  within  this  state,  and  that  they  are  selling 
water  to  a  portion  of  the  public  for  compensation. 

Under  the  terms  of  subdivision  (bb)  of  §  2  of  the  Public 
Utilities  act  and  chapter  80  of  the  Laws  of  1913,  it  must,  there- 
fore, be  held  that  defendants  are  a  public  utility  and  ai-e  subject 
to  the  control  and  r^ulation  of  this  Commission. 

[3]  Having  determined  that  the  pipe  lines  and  appurte- 
nances used  for  the  distribution  of  water  at  Oazadero,  and  now 
fidniittedly  owned  by  the  defendants  in  this  proceeding,  is  a 
public  utility  water  distributing  system,  it  becomes  necessary  to 
determine  the  extent  to  which  the  system  is  obligated  to  give 
service  as  demanded  by  complainants.  The  arrangement  made 
with  complainant  by  S.  R.  Break,  who  at  the  time  was  in  control 
of  the  pipe  lines  and  was  endeavoring  to  sell  portions  of  the  real 
estate  formerly  owned  entirely  by  George  S.  Montgomery,  under 
the  agreement  between  the  said  Montgomery  and  Break,  filed 
with  the  Commission  as  defendants'  exhibit  ^o.  1,  impr||9sed 
the  system  and  the  owner,  whoever  he  might  be,  with  some 
obligation. 

As  a  public  utility,  the  obligation  claimed  against  the  system 
by  complainants  to  furnish  free  water  cannot  be  sustained.  Any 
rate  that  may  be  established  by  this  Commission  will  apply 
equally  upon  all  who  receive  the  same  class  of  service.  There  is, 
however,  no  doubt  that  the  service  undertaken  to  consumers  in 
Oazadero  may  be  considered  to  have  been  established,  as  a  part 
of  the  district  to  be  served,  each  and  every  parcel  sold  by  S.  E. 
Break,  either  as  agent  for  George  S.  Montgomery  or  as  an  indi^ 
vidual  operating  independently.  The  land  on  which  complain- 
ants desire  service  was  obtained  through  the  agency  of  S.  R. 
Break,  and  was  transferred  to  complainants  by  deed  from  George 
S.  and  Carrie  Judd  Montgomery. 

The  Commission  has,  in  its  decision  Xo.  2879,  laid  down 
certain  general  rules  in  relation  to  the  extension  of  service  by 
water,  gas,  electric,  and  telephone  utilities  in  this  state.  The 
extension  sought  in  this  case  lies  within,  unincorporated  terri- 
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tory,  and  of  the  niloB  above  referred  to  the  following  Js 
applicable : 

"Rule  16.  A  water,  gas,  electric,  or  telephone  utility  shall 
make  such  reasonable  extensions  in  unincorporated  territory  at 
its  own  expense,  as  it  can  agree  upon  with  the  applicant  for 
service ;  provided,  that  in  any  case  in  which  the  construction  of 
an  extension  at  the  utility's  sole  expense  will  in  its  opini<Hi  work 
an  undue  hardship  upon  the  utility  or  its  existing  consumers,  the 
matter  may  be  submitted  to  the  Commission  as  provided  by  § 
36  of  the  Public  Utilities  act,  unless  satisfactorily  adjusted  by 
an  informal  application  to  the  Commission.'' 

We  believe  that  the  construction  of  the  extension  sought  by 
complainant  at  ike  utility's  sole  expense  will  work  undue  hard- 
ship upon  the  utility.  The  extension  shoidd  be  made,  however, 
and  in  the  following  order  the  Commission  will  undertake  to 
lay  down  such  terms  as  to  it  seem  fair  and  equitable  to  both 
parties  herein.  The  decision  herein  is  necessarily  limited  to  the 
facts  of  this  case. 

ORDER. 

Cl^ra  S.  Hoff  having  applied  to  this  Commission  for  an  order 
directing  the  defendants,  George  S.  Montgomery  and  Carrie  Judd 
Montgomery,  his  wife,  owners  and  operators  of  a  public  utility 
water  system  in  the  town  of  Cazadero,  California,  to  serve  com- 
plainant as  a  consume  of  such  utility,  and  a  public  hearing 
in  relation  thereto  having  been  held  by  this  Commission,  at 
which  hearing  both  parties  introduced  evidence,  and  the  case 
having  been  submitted  and  being  now  ready  for  decision. 

It  is  hereby  ordered  that  George  S.  Montgomery  and  Carrie 
Judd  Montgomery,  his  wife,  owners  and  operators  of  a  public 
utility  water  system  in  the  town  of  Cazadero,  California,  be,  and 
they  are  hereby,  directed  lo  extend  the  water  mains  of  said 
utility  in  said  town  of  Cazadero  to  serve  with  water  for  domestic 
use  those  certain  tracts  of  land  situate^  lyuig,  and  being  in  the 
county  of  Sonoma,  state  of  California,  and  particularly  described 
as  follows,  to  wit: 

^^Beginning  at  the  intersecting  quarter^ection  line  and  Allen 
street  on  west  and  running  in  a  westerly  direction  three  hun- 
dred seventy-seven  (377)  feet  more  <^  less  to  the  intersecting  of 
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this  section  line  and  another  section  line  and  running  then  in  a 
northerly  direction  275  feet  more  or  lees  to  the  intersection  of 
Lawrence  avenue  and  thence  on  the  southerly  line  of  Lawrence 
avenue  to  Gard  street,  and  following  the  westerly  line  of  Qard 
street  to  Allen  street,  and  following  the  northerly  Une  to  point 
of  beginning,  comprising  six  (6)  acres  more  or  less,  being  in 
the  southwest  comer  of  subdivision  four  (4),  Cazadero  town  site, 
as  shown  and  described  on  a  certain  map  entitled,  Map  of  Caza- 
dero Town  Site,  of  subdivision  ITo.  4  thereof,  and  recorded  in 
the  office  of  the  county  recorder  of  the  said  county,  on  the  14th 
day  of  September,  1910,  in  map  book  No.  21,  at  page  18  thereof; 
and 

"All  the  land  bounded  by  Lawrence  avenue.  Short  street. 
Break  street,  and  Chapman  avenue,  and  the  westerly  boundary 
line  of  said  Cazadero  town  site,  containing  six  (6)  acres  more 
or  lees,  as  shown  and  described  on  that  certain  map  entitled, 
Cazadero  Town  Site  Subdivision  Four,  as  recorded  in  the  office 
of  the  county  recorder  of  the  said  county,  on  the  14th  day  of 
September,  1910,  in  map  book  No.  21,  at  page  18  thereof." 

Payment  for  any  such  extension  made  as  herein  directed. shall 
be  made  in  the  following  manner: 

The  first  100  feet  of  the  pipe  line  of  any  such  extensions  in 
each  instance  shall  be  installed  at  the  expense  of  the  utility. 
All  of  such  extensions  beyond  the  first  100  feet  thereof  in  each 
instance  shall  be  made,  provided  complainant  deposits  with  the 
utility  the  necessary  cost  of  installation  thereof.  Said  deposit 
shall  be  refunded  to  the  depositor  by  giving  the  said  depositor 
credit  on  each  and  every  water  bill  paid  to  the  utility  for  service 
on  the  above-described  tracts  in  an  amount  equal  to  one  half  of 
such  water  bill,  until  the  total  amount  of  said  deposit  shall  be 
refunded. 

Note. — Public  utilities  and  public  business. 

In  the  following  cases,  the  Commission  has  passed  upon  the  ques- 
tion what  are  public  utilities  or  what  is  public  business  so  as  to  give 
the  Commissions  jurisdiction  over  the  company  or  the  business, 

A  land  company,  furnishing  free  water  under  contract  to  lessees 
of  its  land,  is  a  public  utility  over  which  the  California  Commission 
may  assume  jurisdiction  for  security-issue  purposes,  where,  although 
no  direct  charge  for  water  is  made,  the  company  receives  a  larger 
P.U.R.1916D. 
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rental  fcr  its  land  because  of  furnishing  water.  Re  Moulton  Irrig. 
Lands  Co.  Decision  No.  3137,  Application  No.  3086,  Feb.  29,  1916. 

The  New  Hampshire  Commission  has,  in  the  absence  of  discrimi- 
nation, no  power  to  dictate  the  terms  under  which  a  railroad  will 
render  service  to  private  sidings,  since  railroads  are  not  bound,  either 
by  the  common  law  or  by  any  New  Hampshire  statute,  to  serve  pri- 
vate sidings.     Low  v.  Boston  &  M.  11.  Co.  D-325,  April  7,  1916. 

The  Philippine  Commission,  under  §  14  of  act  No.  2307,  has  juris- 
diction of  a  complaint  to  require  a  railroad  company  to  cease  its 
practice  of  doing  commercial  work  for  outside  parties  in  its  machine 
and  carpenter  shops,  and  of  selling  lumber,  in  competition  with  local 
shops  and  merchants,  although  this  is  not  public  utility  business  and 
is  not  detrimental  to  the  railroad.  Strachan  &  MacMurray  v.  Philip- 
pine R.  Co.  Case  No.  81,  Sept.  15,  1916. 

In  State  of  Oklahoma  by  S.  P.  Freeling,  Atty.  Gen.  v.  Corsicana 
Petroleum  Com.  Case  No.  2381,  Order  No.  1022,  Feb.  18,  1916,  the 
Oklahoma  Commission  has  held  that  it  cannot  fix  the  price  of  crude 
oil  to  prevent  extortion  or  waste,  under  Laws  of  1915,  chap.  25,  §  2. 

In  State  ex  rel.  Randall  v.  Litchfield  (1916)  97  Kan.  592,  155 
Pac.  814,  the  Kansas  supreme  court  held  that  a  natural  gas  dis- 
tributing company  was  an  agent  for  a  trunk  line  company  furnishing 
gas  to  different  distributing  companies,  and  consequently  was  under 
the  jurisdiction  of  the  Commission. 
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EE  ISAIAH  HARTMAN, 

[Decision  No.  3261 ;  Application  No.  2167.] 

CommisMona  —  Jurisdiction  —  Value  nanuUtUy  property. 

The  California  Commission  has  no  jurisdiction  to  place  a  Talue 
upon  nonutility  property  which  a  utility  proposes  to  acquire. 

[April  17,  1916.] 

Application  for  an  order  fixing  the  value  of  real  estate  and 
water  rights  which  utility  proposed  to  acquire;  dismissed  for 
want  of  jurisdiction. 

By  the  Commission:  Isaiah  Hartman,  who  operates  a  pub- 
lic utility  under  the  name  of  Lorenzo  Water  Company,  having 
filed  this  application  asking  the  Commission  to  place  a  value 
upon  certain  nonutility  property  which  he  proposes  to  acquire, 
and  it  appearing  to  the  Commission  that  under  the  Public 
P.U.R.1916D. 
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Utilities  act  the  Commission  is  given  no  jurlsdicticm  to  make  a 
finding  such  as  is  requested  in  this  proceeding, 

It  is  hereby  ordered  that  the  application  herein  be  and  the 
same  is  hereby  dismissed. 
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BE  SOUTHERN  COUNTIES  GAS  COMPANY. 

[Decision  No.  3293;  Application  No.  2075.] 

Minuypoly  and  com/petition  ~  Natural  ffoa  ~  Municipal  plant  —  Service 
duty  of  hondholdera. 

Permission  will  be  given  to  supply  proposed  municipal  distribut- 
ing plants  with  natural  gas  in  cities  long  inadequately  served  with 
artificial  gas  by  private  system,  although  better  service  has  been  given 
since  bondholders  have  taken  over  the  system,  where  the  bondholders 
with  constructive  notice  of  their  company's  dereliction  made  no  prior 
effort  to  see  that  service  was  improved,  and  where  a  denial  of  permis- 
sion will  block  the  people's  demand  lor  municipal  systems. 

[April  28,  1916.] 

Application  of  the  Southern  Counties  Gas  Company  for  a 
certificate  of  convenience  and  necessity  to  exercise  a  franchise  to 
build  a  gaa  transmission  line  to  supply  proposed  municipal  dis- 
tribution plants  at  Huntington  Beach  and  Newport  Beach; 
granted  up(m  condition  that  applicant  shall  file  with  the  Com- 
mission a  stipulation  that  it  shall  never  claim  a  value  for  the 
franchise  in  excess  of  the  actual  cost^  and  a  valid  agreement  with 
the  cities  to  supply  them  with  gas  of  1,000  B.  t.  u.  per  cubic 
foot  heat  content  at  the  prices  set  f ortB  in  the  opinions. 

Appearances:  Leroy  M.  Edwards  for  applicant;  Chickering 
&  Gr^ory,  Sanborn  k  Koehl,  and  Henry  E.  Carter  for  inter- 
venera^  W.  F^  Boardman  and  Charles  F.  Leege. 

By  the  Commission:  This  is  an  application  by  Southern 
Counties  Gas  Company  of  California,  a  corporation,  for  a  certifi- 
cate under  the  provisions  of  §  50  of  the  Public  Utilities  act  that 
public  convenience  and  necessity  require  the  exercise  by  said 
corporation  of  rights  and  privileges  under  a  certain  franchise 
heretofore  granted  to  C,  S.  S.  Forney  (ordinance  No.  84)  on 
P.U.R.1916D. 
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May,  I69  1911,  which  said  franchise  was  given  by  the  board  of 
supervisors  of  Orange  county,  California,  to  the  said  Forney  to 
maintain  and  operate  a  system  of  gas  pipes  in  a  certain  portion 
of  the  highways  within  the  county  of  Orange.  Application  for 
such  certificate  of  public  convenience  and  necessity  was  filed  with 
this  Commission  on  February  3,  1916. 

The  franchise  under  which  applicant  seeks  to  operate  was 
issued  under  the  Broughton  act,  and  contains  a  clause  providing 
that  all  construction  work  under  said  franchise  must  be  com- 
pleted within  three  years.  Different  constructions  have  been 
placed  upon  that  provision  in  the  act,  and  the  applicant,  in 
order  to  remove  any  doubt  as  to  the  validity  of  its  right  to  con- 
struct the  extension  herein  referred  to,  has,  since  the  submission 
of  this  application,  applied  for  a  new  franchise  covering  the  con- 
struction hereinafter  mentioned.  Upon  the  obtaining  of  the  fran- 
chise sought  the  Commission  will,  by  a  supplemental  order, 
issue  a  certificate  of  public  convenience  and  necessity  thereon. 

Applicant  is  engaged  in  the  business  of  manufacturing  and 
distributing  gas  for  heat,  ligiht,  and  power  purposes  in  certain 
of  the  cities  and  rural  districts  in  Orange  and  Los  Angeles 
counties.  The  system  in  Orange  county  consists  of  production 
plants,  transmission  mains,  and  distributing  systems  which  sup-' 
ply  the  cities  of  Whittier,  FuUerton,  Anaheim,  Santa  Ana, 
Orange,  and  other  municipalities,  also  unincorporated  territory. 
Natural  gas  of  about  1,150  B.  t  u.  per  cubic  foot  heat  content 
is  obtained  from  the  Whittier-Fullerton  oil  fields  for  the  service 
in  this  territory.  By  this  application  it  seeks  to  extend  its  trans- 
mission mains  from  its  .present  system  at  Garden  Grove  to  the 
city  limits  of  Newport  Beach  and  Huntington  Beach,  California 
— there  to  wholesale  natural  gas  to  municipally  owned  gas  dis- 
tributing systems,  for  the  construction  of  which  systems  bonds 
have  been  voted,  but  which  systems  have  not  as  yet  been  built. 

To  serve  the  towns  of  Huntington  Beach  and  Newport  Beach, 
applicant  proposes  to  construct  a  4-inch  high  pressure  gas  trans- 
mission main  14  miles  in  length  from  its  present  system  at 
Garden  Grove,  in  a  southerly  and  westerly  direction,  to  the 
limits  of  Huntington  Beach  and  thence  to  Newport  Beach.    It  is 

'estimated  that  the  line  will  cost  approximately  $35,000,  and  the 
'p.U.R.1916D. 
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minimnm  re\*enue  to  be  obtained  therefrom  will  be  in  excess 
of  $10,500  per  year. 

Within  these  municipalities  West  Coast  Gas  Company  has 
heretofore  operated,  and  its  successor  is  now  operating,  distribut- 
ing systems  supplying  the  communities  with  artificial  gas. 

At  the  hearing,  held  on  February  23,  1916,  Charles  F.  Leege 
and  W.  F.  Boardman  filed  petitions  in  intervention,  in  which 
they  opposed  the  granting  of  the  certificate  of  public  convenience 
and  necessity,  and  alleged,  in  substance,  that  they  are  the  own- 
ers of  the  gas  plants  formerly  owned  and  operated  by  West  Coast 
Gas  Company,  a  corporation,  in  the  municipalities  of  Hunt- 
ington Beach  and  Newport  Beach;  that  they  formerly  owned 
certain  of  the  bonds  of  that  company ;  that  they  became  the  own- 
ers of  such  company  by  virtue  of  foreclosure  proceedings  taken 
against  said  company  for  failure  to  pay  the  interest  due  on 
said  bonds;  and  that  die  granting  of  the  certificates  of  public 
convenience  and  necessity  to  applicant  herein  would  result  in  a 
duplication  of  gas  distributing  facilities  in  those  municipalities, 
and  also  in  the  ultimate  destruction  of  their  investment  in  those 
cities. 

Later  the  interveners  in  this  proceeding  filed  with  this  Com- 
mission an  application  (No.  2105)  for  a  certificate  of  public 
convenience  and  necessity  to  permit  them  to  construct  a  similar 
pipe  line  from  the  connection  with  the  high-pressure  pipe  line  of 
Southern  California  Gas  Company  at  or  near  the  intersecting 
comer  lines  of  sections  9,  10,  15,  and  16,  township  3  south,  range 
11  west,  S.  B.  B.  and  M.,  thence  in  a  general  southerly  direction 
to  a  connection  with  the  transmission  pipe  line  connecting  the 
distributing  systems  of  the  former  West  Coast  Gas  Company  at 
Huntington  Beach  and  Newport  Beach^  and  to  serve  the  inter- 
vening territory. 

A  puUic  hearing  was  held  in  relation  thereto.  Inasmudi  as 
ihe  principal  object  sought  to  be  attained  by  both  applications 
is  to  connect  witii  distributing  niiains  in  the  municipalities  of 
Huntington  Beacdi  and  Newport  Beach,  it  is  unnecessary  to 
separately  eonsider  the  two  applications.  Therefore,  we  will 
consider  the  sitoatian  as  a  whole^  and  may,  in  the  course  of 
the  discussion,  refer  to  testimony  brought  out  at  either  of  the 

P.UJa.l91«D. 
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hearings  on  the  applications  for  a  certificate,  and  not  confine 
ourselves  to  the  testimony  taken  in  either  particular  one. 

As  has  been  stated  above,  there  is  an  existing  utility  within 
each  of  these  communities,  and  in  a  proceeding  of  this  nature 
it  is  pertinent  to  inquire  into  the  history  of  that  utility,  and 
particularly  into  the  manner  in  which  it  has  fulfilled  its  duty  to 
serve  the  public. 

West  Coast  Gas  Company,  a  corporation,  is  a  consolidation 
of  Home  Gas  &  Electric  Company  and  the  West  Coast  Gas,  Light, 
&  Fuel  Company.  Home  Gas  &  Electric  Company  was,  at  the 
time  of  consolidation,  rendering  service  in  Newport  Beach  and 
the  West  Coast  Gas,  Light,  &  Fuel  Company  in  the  vicinity  of 
Bellflower,  California.  The  plan  of  consolidation  and  financing 
by  which  these  properties  were  merged  and  a  bonded  indebted- 
ness created  was  examined  into  and  passed  upon  by  this  Com- 
mission in  application  No.  257  (Re  West  Coast  Gaslight  &  Fuel 
Co.  1  Cal.  R.  C.  R  p.  876). 

Through  the  years  of  1914  and  1916  the  parties  in  control 
of  West  Coast  Gas  Company  were  unable  to,  or  at  least  did  not, 
pay  the  interest  upon  the  bonds  as  the  same  became  due.  Final- 
ly, in  July,  1915,  the  company  defaulted  altogether  on  an  instal- 
ment of  the  bond  interest,  and  after  further  delay  the  bondhold- 
ers foreclosed  upon  the  property  and  took  possession  of  the  same 
on  January  4,  1916. 

In  the  meantime,  the  service  rendered  by  West  Coast  Gas 
Company  to  its  consumers  in  Newport  Beach  and  Huntington 
Reach  was  intolerable.  The  condition  is  described  by  counsel 
for  interveners  in  his  brief  in  the  following  manner:  "Through 
inefficient  managomcnt  the  business  of  the  company  did  not 
prosper  and  consumers  were  forced  to  discontinue  gas  because  of 
the  miserable  service." 

During  the  year  1915  numerous  complaints  were  filed  with  this 
Commission  against  the  service  rendered  by  that  company.  In 
the  fall  of  1915  the  citizens  of  those  communities,  unable  to 
tolerate  the  conditions  any  longer,  instituted  proceedings  to  vote 
bonds  for  the  construction  of  municipally  owned  gas  distribute 
ing  systems.  The  result  of  the  vote  of  the  people  upon  the  issue 
of  whether  or  not  they  would  bond  their  cities  to  provide  ade- 
quate service  furnishes  striking  testimony  of  the  frame  of  mind 
P.U.R.1916D. 
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of  the  public  upon  the  question  of  the  service  to  which  they  had 
been  subjected. 

On  the  28th  day  of  December,  1915,  the  city  of  Newport 
Beach  voted  on  the  question  of  issuance  of  bonds  with  the  fol- 
lowing result: 

For  the  bonds 253 

Against  the  bonds  17 

At  Huntington  Beach  on  the  same  date  the  vote  was  as  follows : 

For  the  bonds 243 

Against  the  bonds   10 

Thereafter,  in  response  to  an  invitation  to  submit  proposals 
for  a  supply  of  natural  gas,  the  applicant  herein  agreed  to  fur- 
nish the  cities  with  an  adequate  supply  of  natural  gas  of  1,000 
B.  t.  u.  at  the  following  rates: 

29  cents  per  1,000  cubic  feet  for  the  first  50,000  cubic  feet  per  day. 
24  cents  per  1,000  cubic  feet  for  the  next  25,000  cubic  feet  per  day. 
22  cents  per  1,000  cubic  feet  for  the  next  25,000  cubic  feet  per  day. 
20  cents  per  1,000  cubic  feet  for  all  over  100,000  cubic  feet  per  day. 
Minimum  guaranteed  to  be  used,  60,000  cubic  feet  per  day. 

Unless  there  is  some  justification  for  a  long  continuation  of 
the  admittedly  bad  service,  under  the  decisions  laid  down  by 
the  Commission,  it  is  our  duty  to  grant  applicant's  petition.  The 
principles  which  guide  the  Commission  in  a  determination  of  a 
matter  of  this  kind  were  enunciated  in  the  case  of  Pacific  Gas 
&  E.  Co.  V.  Great  Western  Power  Co.  1  Cal.  R.  C.  R  at  page 
203.  The  following  excerpt  from  that  decision  we  think 
applicable  here: 

"And  hence  if  we  should,  in  the  very  first  important  contested 
application  for  a  certificate  of  public  convenience  and  necessity, 
announce  the  rule  that  where  the  major  portion  of  a  territory  is 
served,  though  inefficiently  and  at  high  rates,  the  result  of  such 
application  will  be  merely  to  put  the  existing  utility  upon  its 
good  behavior,  then  we  would  in  effect  be  saying  to  all  the  offend- 
ing  utilities  of  this  state,  if  there  be  any,  ^ You  may  proceed  with 
your  present  methods  until  competition  knocks  at  the  door  of 
your  territory,  and  only  then  will  you  be  compelled  to  do  jus- 
tice,' and  we  would  be  saying  to  every  new  public  utility,  ^You 
will  knock  in  vain  at  the  door  of  any  field  now  served  by  a 
utility.'  The  result  would  be  that  old  utilities  would  keep  their 
p.r.R.ioieD. 
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territory  imspurred  by  the  fear  of  competition,  knowing  always 
that  only  when  it  was  imminent  need  they  prepare  to  do  justice 
to  their  patrons,  and  the  new  utilities,  having  no  incentive  to 
apply  for  permission  to  go  into  territory  more  or  less  com- 
pletely, but  inefficiently,  served,  would  limit  themselves  to  new 
fields  within  which  they  would  soon,  in  turn,  assume  the  same 
attitude  as  would  be  assumed  by  the  old  utilities  now  doing  busi- 
ness within  the  state.  Kather,  do  we  announce  the  rule  that 
only  until  the  time  of  threatened  competition  shall  the  existing 
utility  be  allowed  to  put  itself  in  such  a  position  in  reference  to 
its  patrons  that  this  Commission  may  find  that  such  patrons 
are  adequately  served  at  reasonable  rates.  By  announcing  this 
principle  we  hope  we  shall  hold  out  to  the  existing  utilities  an 
incentive  which  will  induce  them  voluntarily,  without  burdening 
this  Commission  or  other  governmental  authorities,  to  accord  to 
the  communities  of  this  state  those  rates  and  that  service  to 
which  they  are  in  justice  entitled,  and  to  the  new  utilities  we 
shall  likewise  hold  out  the  incentive  that  on  the  discovery  by 
them  of  territory  which  is  not  accorded  reasonable  service  and 
just  rates,  they  may  have  the  privilege  of  entering  therein  if  they 
are  willing  to  accord  fair  treatment  to  such  territory." 

Counsel  for  interveners  attempted  to  justify  their  position  by 
placing  the  responsibility  upon  West  Coast  Gas  Company,  and 
pleaded  that  the  bondholders,  the  interveners  here,  should  not  be 
held  to  blame  for  the  derelictions  of  that  company.  Testimony 
was  introduced  to  show  that,  since  the  taking  over  of  the  prop- 
erty by  the  interveners,  the  service  rendered  by  them  to  con- 
sumers of  gas  in  the  municipalities  had  been  greatly  improved. 

We  cannot  accept  the  contention  of  the  bondholders  bs  an 
excuse  for  the  failure  of  these  bondholders  to  exercise  that  care 
and  prudence  which  investors  usually  maintain  to  safeguard 
their  investment  from  loss,  whether  that  loss  be  through  a  depre- 
ciation of  the  physical  properties,  bad  management,  or  a  loss  of 
income  arising  from  added  competition. 

Through  the  years  1914  and  1915  the  parties  in  control  of 
West  Coast  Gas  Company  did  not  pay  the  interest  upon  the 
bonds  promptly  as  it  became  due.  Not  until  January  4,  1916, 
was  the  control  of  the  property  taken  from  their  hajid&  Inter- 
vener testified  that  throughout  this  entire  period  they  made  no 
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inquiTy  as  to  conditions  surrounding  their  investment.  Under 
the  terms  of  the  trust  deed  given  to  secure  the  bonds,  they  were 
entitled  to  possession  without  foreclosure  whenever  there  was  a 
failure  on  the  part  of  West  Coast  Gas  Company  to  keep  the  plant 
and  the  service  in  a  condition  of  efficiency. 

The  two  interveners  here  were  owners  of  85  per  cent  of  the 
total  bond  issue  of  $100,000,  and  a  failure  to  pay  interest  on 
that  account  would,  it  seems  to  us,  surest  an  inquiry  as  to  why 
it  was  not  paid.  Such  inquiry  would  have  directed  their  atten- 
tion to  the  income  of  the  company,  its  expenses,  the  service  it 
was  giving,  and  all  those  things  which  are  necessarily  factors  in 
the  production  of  bond  interest 

Wherefore,  we  are  forced  to  the  conclusion  that  the  inter- 
veners here  must  be  charged  with  a  knowledge  of  conditions  in 
the  same  manner  as  their  debtor,  West  Coast  Gas  Company, 
would  be  charged  with  a  knowledge  of  the  same  conditions  if 
that  company,  and  not  the  interveners  here,  were  objecting  to 
the  granting  of  the  petition  herein. 

A  further  reason,  however,  why  applicant's  petition  should 
be  granted,  lies,  we  think,  in  the  fact  that  the  people  of  two 
municipalities  demand  municipally  owned  gas  distributing  sys- 
tems and  have  the  means  at  hand  to  procure,  at  a  cheap  rate, 
an  adequate  supply  of  natural  gas.  A  denial  by  this  Com- 
mission of  a  consummation  of  their  negotiations  to  that  end 
would,  in  effect,  put  this  Commission  on  record  as  improperly 
blocking  a  municipality  in  its  efforts  to  acquire  and  operate  its 
own  utilities. 

For  the  reasons  hereinabove  set  forth,  in  our  opinion  the 
application  should  be  granted. 

Note. — In  Ee  Boardman,  Decision  No.  3292,  Application  No. 
2105,  April  28,  1916,  the  utility  operating  in  the  cities  mentioned 
in  Re  Southern  Counties  Gas  Co.  ante,  887,  was  authorized  to 
construct  a  natural  gas  transmission  main  to  supply  its  own  plants. 
It  was  stated :  ''While  this  Commission  has  said,  and  does  hold  as 
it  has  held  in  this  situation,  that  long  continuation  of  poor  service 
will  cause  this  Commission  to  grant  a  utility  authority  to  enter  into 
competition  with  one  already  in  the  field,  it  has  never  said,  nor  does 
it  in  this  case  desire  to  say,  that  with  the  entry  of  the  new  utility 
the  existing  one  shall  be  forced  to  abandon  its  property.  It  is 
extremely  doubtful  whether  the  territory  served  by  applicants  herein 
P.U.R.1916D. 
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will  justify  a  duplieation  of  facilities.  As  shown  by  the  decision  this 
day  being  rendered  in  application  No.  2075,  applicants  had  such 
notice  of  existing  conditions  as  would  have  put  an  ordinarily  prudent 
man  on  inquiry,  so  that  by  their  failure  to  act  they  have  brought 
their  competitor  upon  them.  If,  in  the  face  of  that  competition, 
they  desire  to  expend  further  sums  to  prevent  the  loss  of  their  now 
existing  plant,  and  if,  after  a  careful  consideration  of  all  the  condi- 
tions surrounding  them  in  that  field,  they  desire,  upon  their  own 
responsibility,  to  make  that  expenditure,  the  Commission  will  order 
that  they  be  given  the  opportunity  to  do  so.^' 
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RE  MULLAN  WATERWORKS. 

[Case  No.  F-12i;   Order  No.  346.] 

PaytnetU --^  Water '^  Enforcement '^  Payment  in  advance, 

1.  A  water  utility  should  adopt  rules  and  regulations  for  payment 
of  rates  in  advance  and  for  shutting  off  the  water  in  case  of  nonpay- 
ment. 

Return  —  Waterworlea  -^  10  per  cent* 

2.  A  return  of  10  per  cent  was  held  reasonable  for  a  gravity 
water  system  supplying  a  village,  in  view  of  the  hazard  and  risk 
connected  with  the  operation  of  such  a  utility  in  the  community. 

Depreciation  —  Waterwoirks  —  5  per  cent, 

3.  Five  per  cent  of  the  value  of  the  depreciable  property  of  a 
water  system  was  taken  for  the  weighted  average  annual  rate  of  de- 
preciation,  based  on  the  straight-line  formula,  in  fixing  rates. 

Discrimination  —  Rates  —  Water  —  Free  service  to  municipality, 

4.  Free  water  for  fire  and  other  municipal  purposes  is  unfair 
to  private  consumers,  and  will  not  be  permitted  although  required  by 
a  franchise  ordinance. 

Rates  —  Water  —  Municipal  service  —  Factors  to  he  considered. 

5.  That  a  village  has  difficulty  in  raising  sufficient  fimds  to  de* 
fray  its  expenses  may  be  considered  in  fixing  its  water  rates. 

[May  16,  1916.] 

Investigation  of  the  rates,  rules,  and  regulations  of  the 
Mullan  Waterworks.  Free  service  to  municipality  eliminated; 
rates  found  unreasonable  in  so  far  as  they  produced  revenue  in 
excess  of  a  return  of  10  per  cent  upon  a  valuation  of  $32,000, 
adopted  for  the  purpose  of  the  case,  juid  annual  depreciation  cf 
J5  per  cent  of  $27,000,  the  value  of  the  depreciable  property; 
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fixid  a  new  schedule  prescribed  which  is  set  out  in  the  order. 
The  utility's  statement  of  operating  revenue  was  used,  inasmuch 
as  it  was  checked  bj  an  independ^it  audit  and  found  to  be 
con^et 

By  tiie  Conunission:  The  Mullan  water  system  is  owned  by 
Amos  M.  Strode  and  D.  E.  Keys,  as  copartners,  doing  business 
under  the  name  and  style  of  MuUan  Waterworks,  hereinafter 
called  water  company. 

Some  difficulty  arose  between  the  board  of  trustieeB  of  the 
village  of  Mullan  and  the  water  company  in  r^ard  to  sixne  of 
the  rates,  rules,  and  regulations  of  the  water  company  in  said 
village.  Both  the  village  trustees  and  the  water  company  hesi- 
tated in  commencing  a  formal  proceeding  before  the  Commis- 
sion involving  an  investigation  of  rates,  etc.,  on  account  of  the 
expense  incident  thereto  in  the  way  of  having  a  formal  appraisal 
of  the  properties  of  the  water  company  made  by  engineers.  The 
Commission,  not  having  an  engineering  staff,  was  unable  to 
assist  the  parties  in  that  r^ard.  In  the  early  part  of  January, 
1916,  the  parties  agreed  upon  a  physical  valuation  of  the  plants 
and  on  January  12,  1916,  a  resolution  was  unanimously  passed 
by  th6  village  board  in  regard  thereto,  which  is  in  words  and 
figures  as  follows:  "Resolved,  that  we,  the  board  of  trustees  oi 
the  village  of  Mullan,  respectfully  request  the  Honorable  Pub- 
lic Utilities  Commission  of  the  State  of  Idaho  to  investigate  and 
regulate  the  water  rates  in  the  village  of  Mullan,  and,  to  facili- 
tate their  work,  we  have  agreed  with  the  owners  of  the  Mullan 
Waterworks,  A.  M.  Strode  and  D.  E.  Keys,  upon  a  physical 
valuation  of  $32,000  as  a  basis  for  rate-making  purposes.^ 

The  resolution  and  the  valuation  therein  stated  were  approved 
and  accepted  by  the  water  company  on  the  13th  day  of  January, 
1916,  in  the  following  language:  "We,  A.  M.  Strode  and  D.  E. 
Keys,  owners  of  the  Mullan  Waterworks  plant,  hereby  accept  the 
physical  valuation  of  $32,000  for  the  Mullan  Waterworks  plant, 
as  fixed  by  resolution  of  the  board  of  trustees  of  the  village  of 
Mullan  on  January  12,  1916,  as  being  fair  and  equitable." 

The  matter  was  submitted  to  the  Commission  on  the  18th  day 
of  January,  1916,  at  a  hearing  held  at  Wallace,  Idaho.  A.  M. 
Strode  and  D.  E.  Keys,  the  owners  of  the  water  system,  appeared 
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in  person,  and  J.  E.  Gyde,   an  attorney  at  Wallace,  Idaho^ 
appeared  for  and  on  behalf  of  the  village  of  Mollan. 

History  of  the  Case: 

The  plant  of  the  water  company  is  a  gravity  system.  The 
WBLter  ia  obtained  from  two  sources,  one  from  Boulder  creek  and 
the  other  from  Mill  creek.  The  Boulder  creek  water  is  diverted 
at  a  point  about  4,000  feet  south  of  the  village  of  Mullan.  From 
the  point  of  diversion  the  water  is  conducted  through  an  8-indi 
sheet  steel  galvanized  pipe  for  a  distance  of  1,040  feet  to  a 
settling  tank,  thenoe  throu^  a  7-iiich  Uack  sheet  steel  pipe  for 
a  distance  of  about  335  feet,  to  a  c<mcrete  reservoir  with  a 
capacity  of  about  60,000  gaHons^  thence  through  an  8-inch  black 
a)ieet  steel  pipe  for  a  distance  of  641  feet,  thence  through  an 
8-inch  riveted  black  sheet  steel  pipe  for  a  distance  of  848  feet, 
thence  through  a  7-inch  wrought-iron  pipe  for  a  distance  of  155 
feet,  and  themee  through  a  6-iDch  wrought-iron  pipe  for  a  dis- 
tance of  1,167  feet  to  the  juncture  of  Third  street  and  Earl  ave- 
nua  The  Mill  creek  supply  is  obtained  from  a  point  on  Mill 
creek  about  7,500  feet  irom  the  canter  of  the  village.  This 
water  is  conducted  from  the  point  of  diversicm  through  a  6|- 
inch  black  sheet  steel  pipe,  a  distance  of  3,120  feet,  to  a  wooden 
reservoir  with  a  capacity  of  about  12,000  gallons,  thence  through 
a  12-inoh  black  sheet  steel  pipe  a  distance  of  30  feet,  thence 
through  a  10-inch  black  sheet  steel  pipe  for  a  distance  of  209 
feet,  thence  through  an  8-inch  sheet  steel  pipe  for  a  distance  of 
1,324  feet  to  the  village  limits,  thence  from  the  village  limits 
through  wrought-iron  pipe,  some  6  inch,  some  5  inch,  and  some 
4  inch,  a  distance  of  2,821-  feet  to  the  juncture  of  Third  street 
and  Earl  avenue,  and  there  connecting  with  the  mains  from  the 
Boulder  creek  supply.  The  distribution  system  is  constructed 
of  wrought-iron  pipe,  ranging  from  6  inch  down  to  2  inch,  as 
the  demand  requires,  radiating  out  from  the  mains  heretofore 
described. 

The  only  issue  raised  in  this  hearing  is  the  question  as  to  the 
reasonableness  of  the  rates  charged  by  the  water  company,  the 
village  authorities  contending  that  the  rates  so  charged  by 
the  water  company  are  unreasonably  high.  No  complaint  is 
made  in  regard  to  the  quality  of  the  water  delivered  or  the  serv- 
ice rendered. 
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Sehedide  of  Raies  Involved: 

Below  will  be  found  the  schedule  of  rates  of  the  water  c(xii- 
pany  involved  in  this  hearing.  No  complaint  is  made  as  to  any 
specific  rate  or  class  of  rates  being  too  high,  the  contention 
of  the  village  authorities  being  that  the  net  revenues,  after  pay- 
ing legitimate  operating  expenses  and  setting  aside  an  annual 
depreciation  allowance,  are  too  great,  thereby  giving  to  the  own- 
ers exorbitant  and  excessive  returns  upon  their  capital  invested. 

Monthly  Water  Rates. 

Domestic  use  * $1.75 

Hotel  with  dining  room  $6.00  to  10.00 

Boarding  and  losing  house 4.00 

Boarding  honae 2.50 

Lodging  house  2.50 

Besteurant  or  lunch  counter 3.00 

Barber  shop,  one  chair 1.50 

Each  additional  chair 50 

Drug  store   2.50 

General  store 2.00 

Confectionery 2.00 

Saloon   3.00 

Beer  pump ^ ^ 2.00 

Bakery 2.50 

Meat  market   ,» 2.00 

Blacksmith 1.00 

Tailor  shop 1.00 

Jewelry  store 1.00 

Offices , . .     1.00 

Heating  plant  (business  house ) 1.00 

Heating  plant  ( private  house )    50 

Livery  stable  (8  or  more  horses) 5.00 

Hand  laundry  : 2.00 

Water  carried   1.00 

Bathtub   (public)    50 

Bathtub   (private) •.25 

Water-closet   (public)    , 50 

Water-closet  (private)    25 

Urinal,  constant  flow ^ 1.00 

An  extra  charge  will  be  made  for  all  mechanical  devices  in  which  water 
is  used  for  power,  cleansing,  or  cooling  purposes. 

(This  schedule  embraces  no  charge  for  lawn  sprinkUng.) 

YiUue  of  the  Plant: 

The  valne  of  the  water  oompany's  system,  far  rate-making  pur- 
poses, having  been  agreed  upon  by  the  village  board  and  the 
water  company  at  the  sum  of  $82,000,  this  phase  of  the  case  will 
require  no  further  discussion,  as  the  Commission  will  adopt  said 
valuation  so  agreed  upon  as  the  valuation  for  rate-making  pur- 
poses.    It  must  be  understood,  however,  that  the  Commission 

adopts  said  valuation  <mly  for  the  purposes  of  this  hearing  and 
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without  prejudice  in  any  future  hearing  or  proceeding  involving 
the  valuation  of  the  water  company's  system. 

Operating  Revenues: 

The  water  company  introduced  evidence  at  the  hearing  show- 
ing the  operating  revenues  of  the  company,  and  we  herewith 
reproduce  same  in  table  below. 

Table  I. 


Period,      1  ^r,^  ^^- 
^                1     Revenue. 

From  June     1,  1912,  to  June  30,  1913   

13  Moa. 
6    « 
12    " 

$8,905.19 

"      Jan       1.  1914.  to      "      30.  1914   

4,675.15 

**      June  30.  1914.  to     **     80.  1916 

8*289.25 

Total 

81     " 

$21,889.59 
706.47 
720.24 
1190.77 

Average  per  month   ...... ...*.t.,- 

ATeraire  ner  month  for  last  18  moa 

U             U            «            «         M      22     " 

At  the  hearing  the  village  board  asked  to  be  permitted  to 
audit  the  books  of  the  water  company,  which  request  was  freely 
consented  to  by  the  water  company.  After  the  hearing  the  vil- 
lage authorities  employed  one  J.  B.  Wilcox  to  make  such  audit 
of  the  compan/s  books,  and  he  submitted  a  written  report  of 
his  findings,  a  copy  of  which  was  filed  with  the  Commission. 
Mr.  Wilcox  in  his  report,  in  regard  to  the  operating  revenues  of 
the  company,  has  the  following  to  say:  "In  checking  the  gross 
revenue  for  the  various  periods  covered  by  the  reports,  I  cheeked 
the  total  for  each  month  with  tests  of  collections  furnished  by 
th^  waterworks,  and  verified  the  footing  of  the  grand  total,  find- 
ing them  correct.  I  then  chose  at  random  several  month  totals, 
and  verified  them  from  the  collector's  receipt  books.  These 
receipt  books  are  numbered  and  bound  by  the  printer,  and  the 
stubs  appeared  to  be  intact  In  each  case  the  amounts  reported 
as  collected,  agreed  with  the  amounts  shown  on  the  receipt  stubs, 
the  amount  of  error  being  so  small  as  to  be  negligible." 

After  the  formal  hearing  the  village  board  caused  a  canvass 
to  be  made  of  the  village,  and  the  r^>ort  shows  the  names  of 
the  water  users,  the  number  of  connections  of  each  user,  aud 
the  monthly  rental  that  should  be  paid  by  each,  which  shows 
a  total  monthly  revenue  from  all  users  of  $734.42.  It  does 
not  appear  from  this  statement  whether  the  same  records  all  the 
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premises  that  have  water  connections,  or  was  intended  to  cover 
only  those  connections  that  were  in  actual  use  at  liio  time  of  the 
canvass.  We  are  all  aware  of  the  fact  that  in  a  village  the  size 
of  MuUan,  the  population  of  which  is  anywhere  from  1,800 
to  2,000,  there  are  always  a  few  premises  where  water  is  shut 
off  on  account  of  vacancy  ur  some  other  cause.  We  believe  that 
the  statement  of  the  actual  revenues  of  the  company  received,  as 
shown  in  table  I.  herein,  should  control,  inasmuch  as  these 
revenues  were  carefully  checked  over  by  Mr.  Wilcox  and  found 
correct  The  Commission,  therefore,  finds  that  the  monthly 
operating  revenues  of  the  company  are  $705.47,  which  would 
make  the  gross  annual  operating  revenues  amount  to  $8|465.64. 

Operating  Expenses: 

The  water  company,  at  the  hearing,  suBmitted  figures  show- 
ing the  total  operating  expenses  of  the  company  for  a  period  of 
thirty-seven  months.  Mr.  J.  B.  Wilcox,  in  behalf  of  the  vil- 
lage, audited  the  books  of  the  company  after  the  hearing,  and 
submitted  a  report  showing  the  operating  expenses  for  the  same 
period,  and  in  table  II.  below  will  be  found  a  comparative  state- 
ment of  the  same. 

Table  11. 


Pttiod. 

Company's 

Statement 
Operating 
Kxpeoees. 

Wilcox's 
Statement 
Operating 
Expenses. 

6/  1/1912  to    6/30/1013  

13 
6 

12 
6 

$2,596.98 
1^21.72 
2,825.55 
1,616.56 

$2,596.98 
1,750.62 
3,092.05 
1,616.56 

1/  1/1914  to     6/30/1914   

6/30/1914  to     6/30/1915   

6/30/1915  to  12/31/1915   

AvorflipA  fu»T  month    ................ 

37 

8360.81 

239.48 

2,878.76 

9,057.11 
244  78 

"        "     annum 

2,987.36 

The  above  statement  of  operating  expenses  includes  taxes  paid 
by  the  company.  Mr.  Wilcox's  audit  makes  the  expenses  of  the 
company  higher  than  that  claimed  by  the  company  by  an  average 
of  $5.30  per  month.  It  was  not  shown  at  the  hearing  just  what 
the  several  items  were  that  go  to  mate  up  the  totals  appearing 
in  table  II.  so  that  the  Commission  cannot  determine  the  rea- 
sonableness or  necessity  of  the  same.  However,  the  company 
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did  submit  an  itemized  estimate  for  future  expenses  of  the  com- 
pany  per  annum,  which  is  shown  in  table  III.  below: 

Table  III. 

Taxeg    $    640.00 

Managing,  collecting,  etc 1,500.00 

Rent  for  shop  and  tools 00.00 

Rent  for  office    120.00 

Telephone 24.00 

Light 12.00 

Books,  stationery,  stamps,  etc 60.00 

New  tools    50.00 

Supplies,  pipe  fitting,  etc, 150.00 

Extra  labor  150.00 

Hjdranta — maintenance   150.00 

Attorney 100.00 

Bad  debts   200.00 

$3^16.00 
Average  per  month  268.00 

This  estimate  is  only  $23.22  per  month,  or  $278.64  per  annum 
more  than  the  actual  expenses  appearing  in  table  II.  herein  as 
shown  by  Mr.  Wilcox's  audit.  No  criticism  was  offered  by  the 
attorney  for  the  village  of  MuUan,  either  at  the  hearing  or  in  his 
brief,  as  to  actual  or  estimated  expenses  of  the  water  company 
shown  in  tables  II.  and  III. 

[1]  Some  criticism  might  be  made  of  the  item  of  $200  for 
*T[)ad  debts"  in  the  above  estimate,  in  view  of  the  fact  that  the 
water  company  should  adopt  rules  and  regulations  providing  for 
payment  of  water  rates  in  advance,  and,  in  case  of  nonpayment, 
to  shut  off  the  water.  Even  under  such  rules  and  regulations 
some  slight  losses  are  bound  to  occur.  The  losses  from  nonpay- 
ment of  water  charges  are  bound  to  be  greater  in  a  community 
like  the  village  of  Mullan,  which  is  strictly  a  mining  town  and 
where  the  population  is  largely  transient,  than  they  are  in  a 
community  where  the  population  is  much  more  stable.  In  view 
of  all  the  evidence,  facts,  and  circumstances  in  this  case,  the 
Commission  estimates  the  gross  annual  operating  expenses  of 
the  water  company,  including  taxes,  to  be  the  sum  of  $3,216. 

Bate  of  Return: 

[2]  It  was  agreed  at  the  hearing,  between  the  water  company 
and  the  attorney  for  the  village  board,  that  10  per  cent  would  be 
a  reasonable  rate  of  return  to  be  allowed  on  the  valuation  of 
$32,000  so  agreed  upon.  Considering  the  hazard  and  risk  con- 
nected with  the  operation  of  a  utility  of  this  character  in  a  oom- 
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mtinitf  like  this,  the  Codnmission  feels  that  10  per  cent  is  a 
reasonable  rate  of  return.  The  rate  of  return  in  each  case  will 
be  determined  from  all  the  facts  and  ciremnstances  in  that  case. 

Depreciation  Allowance: 

[3]  The  value  for  rate-making  purposes  of  the  water  com- 
pany's plant  was  agreed  upon  by  the  parties  as  $32,000,  which 
valuation  has  been  adopted  by  the  Commission  for  the  purposes 
of  this  case.  No  evidence  was  introduced  showing  the  value  or 
life  of  the  di^erent  units  of  the  plant,  except  in  a  general  way. 
From  such  evidence  the  Commission  finds  that  the  weighted 
average  annual  rate  of  depreciation,  based  on  the  straightrline 
formula,  is  6  per  cent,  which  rate,  when  applied  to  the  value  of 
the  depreciable  property,  which  the  Commission  estimates  to  be 
$27,000,  would  make  an  annual  depreciation  allowance  of 
$1,350. 
Summary: 

We  can  now  determme  the  gross  amount  per  annum  that 
should  be  paid  by  the  consumers  of  this  water  company  to  enable 
the  water  company  to  pay  operating  expenses,  set  aside  a  depre- 
ciation reserve,  and  receive  a  return  of  10  per  cent  upon  the 
present  value  of  its  property,  as  follows : 

Operating  expenses,  including  taxes,  per  annum $3,216.00 

Estimate  annual  future  depreciation  1,350.00 

Return,  10%  on  $3g,000 3,200.00 

Total  annual  amount  to  be  paid  by  consumers $7,766.00 

[4,  5]  In  the  ordinance  of  the  village  of  Mullan  granting  to 
the  water  company  franchise  rights  in  the  streets  and  alleys  of 
said  village,  there  is  a  special  provision  requiring  the  water  com- 
pany to  furnish,  free  of  charge,  water  for  fire  and  other  munici- 
pal purposes.  Consequently  the  village  has  not  paid  and  is  not 
now  paying  anything  for  the  use  of  water.  The  water  company 
now  urges  that  the  village  should  be  required  to  pay  for  the 
water  so  used.  There  is  no  reason,  in  justice  or  equity,  why  the 
patrons  of  this  company  should  be  compelled  to  pay  the  cost  of 
fire  protection  and  other  municipal  water  service.  That  cost 
should  be  borne  by  a  tax  upon  all  the  property  in  the  village. 
This  Commission  in  the  case  of  Sandpoint  v.  Sandpoint  Water 
&  Light  Co.  P.U.R  1915F,  p.  460,  in  passing  upon  a  similar 
<)uestion,  said :    '^This  Commission  has  heretofore  said,  in  decid- 
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ing  cases  coming  before  it,  that  the  f nmiahing  of  free  service  to 
a  municipality  is  not  looked  upon  with  favor.  The  grantiiig  of 
such  free  service  shifts  the  burden  of  cost  frcMn  the  general  tax- 
payers or  property  owners,  where  it  rightfully  belongs^  to  the 
consumers,  who  must  pay  more  for  the  service  rraidered  by  rea- 
son thereof.  The  Commission  has,  therefore,  in  this  case,  fixed 
the  rates  to  be  charged  for  street  sprinkling  and  for  protection 
against  fire." 

The  Commission,  therefore,  finds  that  the  practice  of  the  water 
company  in  furnishing  free  water  service  to  the  village  of  Mullan 
should  be  discontinued,  and  that  the  village  of  Mullan  should 
pay  for  such  service  the  rates  hereinafter  prescribed.  It  seems 
that  the  village  authorities,  on  account  of  the  small  assessed  val- 
uation of  all  properly  within  its  limits  and  the  fixed  levies,  have 
some  difiiculty  in  raising  sufficient  funds  to  defray  the  expenses 
of  the  municipality,  and  that  some  difficulty  will  be  encountered 
in  securing  funds  with  which  to  meet  this  added  cost  unless  the 
same  is  very  reasonable.  Taking  into  consideration  all  the  facts 
and  surroundings  in  this  case,  the  Conmiission  finds  that  the  rate 
for  fire  protection  to  be  paid  by  the  village  of  Mullan  should  be 
the  sum  of  $2  per  hydrant  per  month,  and  that  all  other  munici- 
pal services  should  be  paid  for  in  accordance  with  the  schedule 
of  rates  hereinafter  prescribed. 

The  Commission,  therefore,  finds  that  the  rates  charged  by 

the  Mullan  Waterworks  for  water  furnished  the  inhabitants  of 

the  village  of  Mullan  are  unjust  and  unreasonable,  and  that  the 

same  should  be  reduced,  and  that  the  rates  hereinafter  set  forth 

in  the  order  in  this  case  are  just  and  reasonable,  and  should  be 

put  into  effect 

ORDER. 

It  is  therefore  ordered  that  on  or  betore  the  Ist  day  of  June, 
1916,  the  Mullan  Waterworks  shall  publish,  file  with  this  Com- 
mission, and  uniformly  charge  and  collect,  the  following  rates 
for  water  furnished  the  village  of  Mullan  and  the  inhabitants 
thereof,  said  rates  to  become  effective  on  and  after  June  1,  1916* 
which  are  found  to  be  just  and  reasonable  rates,  viz.: 

Schedule  of  Rates. 

Residence,  exclusive  of  water-closet  or  bath   $1.40 

Hotel,  exclusive  of  water-closet  or  bath : 

10  rooms  or  under 2.60 

Each  additional  room   10 
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Restaurant  or  lunch  counter  $2.60 

Barber  shop,  one  chair,  without  bath  or  water-closet 1.50 

Each  additional  chair   25 

Drug    store    2.00 

General   store 1.50 

Confectionery  store 1.50 

Bakery 2.00 

Butcher  shop   2.00 

Blacksmith  shop  1.00 

Tailor  shop 1.00 

Jewelry  store 1.00 

Office    1.00 

Heating  plant  (business  house )    1.00 

Livery  stable 5.00 

Hand  laundry   2.00 

Billiard  hall 3.00 

Hall,  fraternal  or  other 1.00 

Garage 3.00 

Printing  shop 1.25 

Shoemaker  shop 1.00 

Cow  or  horse 26 

Hydrant— fire 2.00 

Bath  tub,  public 50 

"       "      private    25 

Water-closet,  public 50 

**      private    25 

Urinal,  constant  flow 2.00 

Fountain,  public   50 

'*         constant  flow    2.00 

Sewer  flushing,  per  tank 1.00 

It  is  further  ordered  that  the  MuIIan  Waterworks  file  with 
the  Commission  rules  and  r^ulations  governing  the  service,  the 
same  to  be  approved  by  the  Commission. 

It  is  further  ordered  that  the  Mullan  Waterworks  shall  cease 
and  desist  from  furnishing  free  water  to  the  said  village  of  Mul- 
lan for  municipal  purposes  from  and  after  the  1st  day  of  June, 
1916,  and  that  the  said  water  company  charge  and  ooUect  from 
the  said  village  of  Mullan  the  rates  herein  prescribed  for  water 
so  furnished. 

Axel  P.  Eamstedt,  John  W.  Graham,  and  A.  L.  Freehafer, 
CcMnmissioners. 
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BE  CHABLES  C.  HEISEN. 

[No.  4670.] 

Bwviee^  Water '^Change  fr&m  flat  to  meter  rate  —  €>umenhip  of 
tneterm, 

A  water  utility  will  be  authorised  to  change  from  a  flat  to  a  meter 
P.U.R.1916D. 
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rate  to  prevent  waste,  although  the  meters  will  be  owned  by  eo^ 
BtimerB,  contrary  to  the  CommiBsion's  policy,  it  appearing  that  mu- 
nicipal ownership  is  contemplated  on  the  expiration  of  a  proposed 
short  term  franchise,  and  that  the  municipality  agrees  to  the  meter 
ownership. 

[March  16,  1916.] 

Application  of  Charles  0.  Heisen  for  auttority  to  change 
from  a  flat  rate  to  a  meter  rate  for  water  service  in  the  village  of 
Ardmore,  granted.  A  stipulation,  set  out  .^  the  case,  was 
entered  into  in  regard  to  the  rates,  method  of  billing,  discount, 
kind  of  meters  to  be  set,  and  other  like  matters. 

Shaw,  Commissioner:  The  petitioner  herein,  Mr.  Charles  C. 
Heisen,  owner  of  the  waterworks  plant  supplying  water  to  a 
portion  of  the  village  of  Ardmore,  Du  Page  county,  Illinois, 
has  filed  an  application  to  change  from  a  flat  rate  to  a  meter  rate 
charge  for  water. 

A  hearing  was  held  in  Chicago  on  February  23,  1916.  Mr. 
A.  C.  Mabee  appeared  on  behalf  of  the  petitioner  and  Mr.  G.  A. 
Jewett,  president,  and  Miss  Jeanette  Bates,  trustee,  appeared 
on  behalf  of  the  village  of  Ardmore.  From  the  petition,  evidence, 
and  testimony  the  following  salient  facts  appear: 

The  water  plant,  ovmed  and  operated  by  Mr.  Heisen,  supplies 
water  to  some  seventy-two  widely  scattered  consumers  in  that 
part  of  the  village  of  Ardmore  that  lies  south  of  the  St.  Oiarles 
road.  This  plant  has  been  running  for  over  five  years,  but,  up 
to  the  present  time,  the  village  has  not  granted  a  franchise  to  the 
owner.  The  village  has  contemplated  the  installation  of  a 
municipal  plant,  but  a  recent  vote  on  that  question  shows  the 
sentiment  of  the  people  to  be  against  bonding  the  village  for  this 
purpose  at  the  present  time.  As  the  present  plant  has  been  oper- 
ating without  a  franchise,  and  as  a  municipal  plant  is  not  con-  • 
templated  immediately,  the  village  board  is  apparently  consider- 
ing the  matter  of  granting  a  short-term  franchise  to  Mr.  Heisen. 
At  the  expiration  of  this  franchise  the  question  of  building  a 
municipal  water  plant  will  again  be  an  issue,  and,  if  the  issue  is 
successful,  it  appears  that  at  least  the  services  and  meters  of  the 
then  existing  privately  owned  system  will  be  taken  over.  For 
this  reason  the  village  board  is  interested  in  the  kind  of  meters 
that  are  to  be  used.  At  present  the  rate  is  a  fiat  charge  of  $1.50 
P.U.1L1916P. 
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per  month  to  each  consumer.  The  petitioner  states  that  much 
water  is  wasted^  and  requests  authority  to  change  to  a  metered 
basis.  In  view  of  the  short-term  franchise  that  is  under  consid- 
eration, the  utility  does  not  intend  to  purchase  and  own  the 
meters,  and  the  village  board  has  agreed  on  the  part  of  the  con- 
sumers that  the  meters  shall  be  paid  for  and  owned  by  the  con- 
sumers. This  is  not  in  line  with  the  Commission's  policy,  but,  in 
view  of  the  contemplated  change  of  ownership  at  the  expiration 
of  a  short-term  franchise,  and  in  further  view  of  the  fact  that 
the  parties  to  the  case  are  agreed  on  the  matter,  it  would  seem 
that  the  Commission  should  permit  of  an  exception  in  this  case. 

At  the  hearing  there  was  some  discussion  on  rates,  method  of 
billing,  discount,  kind  of  meters  to  be  set,  and  other  matters 
of  a  like  nature.  A  stipulation  or  agreement  was  entered  into 
and  made  a  part  of  the  record,  the  terms  being  as  follows: 

The  meter  rate  to  be  33J  cents  per  thousand  gallons. 

The  minimum  bill  to  be  $3.33  J  per  quarter. 

Bills  to  be  mailed  on  or  before  the  fifth  day  of  the  quarter, 
and,  if  paid  on  or  before  the  twentieth  of  the  same  quarter,  a 
discount  of  10  per  cent  is  to  be  mada 

Meters  are  to  be  read  quarterly,  the  quarters  to  begin  January 
1st,  April  1st,  July  1st,  October  1st 

All  services  to  be  metered  by  April  1,  1916,  with  meters  of  at 
least  f-inch  inlet 

The  utility  is  to  purchase  and  set  the  meter  that  the  consumer 
selects,  said  meter  to  be  one  of  the  three  specified  by  the  village 
board.  The  meters  specified  by  the  village  board  are  the  Lambert, 
the  Trident,  and  the  National,  Type  K  (purchaser's  option). 

The  consumer  is  to  own  the  meter,  purchasing  it  from  the  util- 
ity at  cost  to  the  utility,  if  payment  is  made  in  full  at  the  time 
the  meter  is  set,  or  at  cost  to  the  utility  plus  10  per  cent  if  pay- 
ment is  made  in  quarterly  instalments  of  $1.50.  The  consumer 
is  to  pay  the  utility  50  cents  for  setting  the  meter. 

Meters  are  to  be  maintained  by  and  at  the  expense  of  the 
utility. 

It  is  therefore  ordered  that,  in  accordance  with  the  stipulation 

entered  into  on  February  23,  1916,  between  petitioner  and  the 

village  board  of  Ardmore  in  case  No.  4670  before  the  State 

Public  Utilities  Commission,  the  petitioner  shall  be  permitted 
P.U.R.1916D. 
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to  set  meters  and  charge  for  water  in  accordance  with  stipulation 
set  forth  hereinabove. 

It  is  further  ordered  that  the  schedule  of  rates  authorized  by 
this  order  be  posted,  published,  and  filed  as  required  by  law. 

By  order  of  the  Commission  this  16th  day  of  March,  1916, 
dated  at  Springfield,  Illinois. 

Rehearing  pending. 
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EE  EMPIRE  TELEPHONE  COMPANY. 

[Nob.  2929,  4448.] 

Payment »»  Telephones  ^  Bnfarcement '•^  discount    for    prompt    pay* 
ment. 

1.  An  increase  of  25  cents  a  month  in  all  telephone  rates  to  pro- 
vide for  a  discount  of  the  same  amount  for  prompt  payment  will  be 
allowed  where  a  large  number  of  subscribers  are  delinquent,  since  the 
discount,  in  diminishing  collection  expense  and  loss  from  unpaid  rentals, 
lightens  the  burden  upon  those  paying  promptly. 

Return  —  Telephones  —  Amount  —  Rate  increase. 

2.  A  net  increase  in  the  rate  for  individual  line  residence  tele- 
phones from  $12  to  $15  per  year,  party  residenoe  lines  retaining  the 
net  $12  rate,  may  be  allowed  where  a  return  of  only  5  per  cent  will 
be  produced. 

[June  1,  1916.] 

Application  of  the  Empire  Telephone  CJompany  for  author- 
ity to  increase  rates  at  the  Bradford,  Budda,  and  IJJeponsit 
exchanges ;  increase  allowed  of  25  cents  per  month  in  all  rates  to 
provide  for  a  discount  of  the  same  amount  for  prompt  payment, 
and  an  additional  increase  of  $3  per  year  for  individual  line  resi- 
dence telephones. 

By  the  Commission:  On  March  23,  1915,  the  Commission 
entered  an  order  in  the  above-entitled  matter,  authorizing  the 
petitioner  to  establish  the  following  schedule  of  rates: 

Bradford,  Budda,  and  Keponsit  Exchanges. 

Individual-line  business  telephones   $18.00  per  rear 

Party-line  business  telephones 16.00  **        " 

Individual  and  party-line  residence  telephones 12.00  '*        '' 

Rural   telephones    12.00  " 

Sxtension  telephones  3.00  ** 

Extension  bells    1.80  * 

P.U.R.1916D. 
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Bu8inc08  or  residence  telephones  on  indmdual  lines  outside 
of  corporation  (exdhange  limits)  25^  per  mile  per  month 
in  fuidition  to  thesehMlule  rates*  for  each  mile,  or  frac- 
tion thereof,  of  wire  on  established  pole  lines. 

The  conclusions  of  the  Commission,  as  to  the  reasonableness  of 
the  rates  authorized^  are  ^et  forth  in  the  order  in  the  following 
language:  'The  increase  of  $1,128  in  the  annual  exchange 
revenue  may  not  he  sufficient  to  meet  the  requiranents  of  the  util- 
ity, but  on  the  basis  of  the  showing  made,  the  Commission  is  not 
warranted  in  authorizing  any  changes  in  rates  other  than  the 
changes  necessary  to  abolish  the  present  discriminations  and  to 
provide  more  consistent  classifications  and  rates  for  business -sub- 
scribers and  residence  subscribers.  The  denial  of  any  further 
increase  in  rates  is  not  made  on  the  assumption  that  the  financial 
condition  of  the  utility  is  other  than  is  represented  by  the  peti- 
tioner, but  because  of  the  showing  made  by  the  petitioner  not 
being  sufficient  to  support  the  demand  for  a  greater  increase  in 
revenue." 

On  July  19,  1915,  the  Empire  Telephone  Company  filed  an 
application,  seeking  the  authority  of  the  Commission  to  change 
its  rate  for  individual  line  residence  telephones,  from  $12  per 
year  to  $15  per  year,  and  to  continue  in  effect  the  rate  of  $12 
per  year  for  party-line  residence  telephones. 

Hearing  was  held  before  the  Commission,  at  Springfield,  Sep- 
tember 21,  1916.  Cyrus  Bocock,  president,  appeared  for  the 
petitioner;  no  one  appeared  objecting. 

It  appeared  from  the  testimony  presented  at  the  hearing,  that 
immediately  following  the  filing  and  publishing  of  the  rates 
authorized  in  the  order  entered  by  the  Commission  on  March 
23,  1916,  the  petitioner  was  confronted  by  a  demand  for  indi- 
vidual line  service  on  the  part  of  many  residence  subscribers  who 
had  party-line  service;  that  the  petitioner  has  connected,  at  its 
three  exchanges,  approximately  376  residence  subscribers,  142 
of  which  have  party-line  service;  that  in  order  to  furnish  indi- 
vidual line  service  to  all  residence  subscribers,  it  will  be  neces- 
sary for  the  petitioner  to  provide  additional  facilities  at  the 
expenditure  of  a  large  sum  of  money,  and  that  the  rate  chai^ged 
for  residence  telephones,  and  the  revenue  derived  from  such  rate, 
.do  not  warrant  any  such  expenditure. 

Mr.  Bocock  was  not  thoroughly  familiar  with  the  affairs  of  the 
P.U.R.1916D. 
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company^  and  was  tmable  to  furnish  any  informatioh  as  to  the 
revenues  and  expenses  and  net  earnings  under  the  schedule  of 
rates  authorized  bj  the  Commission  and  put  into  effect  April  1, 
19 15^  and  therefore  the  petitioner  was  directed  to  file  a  financial 
statement  for  the  period  from  April  1  to  September  30,  1915, 
such  statement  to  be  considered  a  part  of  the  record  in  the  case. 

[1]  On  November  30,  1915,  and  before  a  decision  in  this 
matter  had  been  made  by  the  Commission,  the  petitioner  filed 
another  application,  seeking  authority  to  increase  its  rates  for 
each  class  of  service  $3  per  year,  and  such  application  was  entered 
(M  the  docket  of  the  Commission  as  case  No.  4448. 

The  schedule  proposed  by  the  petitioner  follows : 

IndividuaMine  buBiness  telephones    $21.00  per  year 

Party-line  business  telephones 18.00    *'        ** 

Individual-line  residence  telephones  18.00     "        " 

Party-line  residence  telephones  15.00    "        ** 

Kural  telephones    15.00    "        * 

Extension  telephones    6.00     "        ** 

Extension  bells    1.80    "        * 

Business  or  residence  telephones  on  individual  lines  outside 
of  corporation  (exchange  limits)  25^  per  mile  per  month 
in  addition  to  the  sch^ule  rates  for  each  mile,  or  frac- 
tion thereof,  of  wire  on  established  pole  lines. 
All  rates,  except  the  rates  for  extension  telephones  and  ex- 
tension bells,  and  the  extra  mileage  charge,  are  subject  to 
a  discount  of  25^  per  month,  or  $3  per  year,  if  paid  at  the 
company's  office  quarterly  on  or  before  the  15th  day  of 
the  second  month  of  the  quarter. 

Hearing  was  held  before  the  Commission,  at  Springfield,  Feb- 
ruary 14,  1916,  and,  with  the  consent  of  the  petitioner,  case  No. 
2929  was  combined  with  case  No.  4448«  James  Briggs,  vice 
president,  appeared  for  the  petitioner;  no  one  appeared  objecting. 

It  appeared  from  the  testimony  that  the  petitioner  has  experi- 
enced considerable  difiiculty  in  collecting  its  accounts ;  that  sub- 
scribers' bills  are  rendered  quarterly,  on  the  first  of  January, 
April,  July,  and  October ;  that  many  subscribers  have  been  n^li- 
gent  in  the  payment  of  their  bills ;  that  the  company  has  experi- 
enced difficulty  in  enforcing  collections ;  that  it  is  its  purpose  to 
increase  all  rates  nominally  25  cents  per  month,  but  to  allow  a  dis- 
count of  that  amount  on  all  bills  paid  quarterly  in  advance,  if 
paid  on  or  before  the  15th  of  the  second  month  of  the  quarter. 

It  further  appeared  that  the  statement  of  earnings  and  expenses 

filed  by  the  petitioner  in  compliance  with  the  order  of  tiie  Com- . 

mission  on  September  21,  1915,  was  incomplete  and  therefore 
P.U.R.1916D. 
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of  little  valno^  and  the  petitioner  otipalated  that  the  Commi&- 
sion's  accounting  department  make  an  examination  of  its  records 
and  accounts,  and  that  the  report  of  such  examination  be  made 
a  part  of  the  record  in  the  case. 

An  examination  was  made  of  the  subscribers'  record  at  the 
Bradford  exchange,  and  it  appears  that  on  February  24, 1916,  out 
of  a  total  of  517  subscribers,  222  had  not  paid  for  their  service 
for  the  quarter  ending  March  30,  1916;  55  had  not  paid  for 
the  quarter  ending  December  31,  1915 ;  and  18  had  not  paid  for 
the  quarter  ending  September  30,  1915. 

The  practice  of  allowing  a  discount  from  the  r^ular  monthly 
rental  where  payment  is  made  on  or  before  a  certain  date  is  rea- 
sonable and  permissible,  as  it  tends  to  diminish  collection  expense 
and  loss  from  unpaid  rentals,  and,  consequently,  to  lighten  the 
resulting  burden  upon  the  subscriber  who  pays  promptly.  Ke 
Whiteside  Farmers'  Mut.  Teleph.  Co.  (111.)  39  C.  L.  785 ;  Re 
People's  Mut  Teleph.  Co.  (111.)  35  C.  L.  63;  Ee  Abingdon 
Home  Teleph.  Co.  (111.)  P.tJ.R.  1915A,  29,  39  C.  L.  788. 

The  rule  governing  the  payment  rf  rentals,  with  the  induce- 
ment of  a  discount,  in  this  case  appears  to  be  fully  justified.  It 
will  give  to  those  subscribers  who  pay  according  to  the  regula- 
tions the  same  rates  that  are  in  effect  at  the  present  time,  and 
will  compel  delinquents  to  pay  what,  in  effect,  will  amount  to  a 
penalty  of  25  cents  per  month.  The  proposed  increases  in  rates, 
except  the  rate  for  individual  line  residence  telephones,  therefore, 
are  regarded  as  nominal  rather  than  real,  and  will  be  approved. 

[2]  The  incomi^  account  of  the  Empire  Telephone  Company 
for  the  nine  months'  period,  April  1  to  December  31,  1915,  as 
set  up  in  the  report  prq^ared  by  the  accounting  department  and 
filed  as  an  exhibit  in  the  case,  follows: 

Income  Account  for  the  Nine  Months'  Period  from  April  1  to  Deeember  31, 

1915. 

Telephone  Operating  Revenuee: 

Exchange  revenues $11|088.04 

ToU  revenues    .•  1,8S4.69 

MisceUaneous  operaiinff  reyeniiee 247.78 

$1^71.31 

Telephone  Operating  Empenee^z 

Repairs  of  wire  plant  1,571.60 

Repairs  of  equipment 2,408.81 

Station  removals  and  changes   1.00 

Depreciation  of  plant  and  e^ipinent 2,238.60 

Other  mainten  mce  expenses  17.72 

P.U.R.1916D. 


010  ILLINOIS  PUBLIC  UTILITlSfl  OOMMISSION. 

Operatorg'  wage*  (July  1  to  Dec.  31)    922.40 

Other  traffic  expenses  I»lol-d0 

Salaries  (April  1  to  June  30,  not  segregated)   2,016.85 

General  office  salaries  (July  1  to  December  31)   422.00 

Other   general    expenses    660.87 

Tolls  to  foreign  companies 460.63 

Insurance 19.00 

11,886.27 

Total  operating  revenues    $  1,285.04 

Taxes    13.03 

Net  operating  income $  1,272.01 

It  appears  that  233  subscribers  will  be  affected  by  the  pro- 
posed classification  and  rate  for  individual  line  residence  tele- 
phones. If  all  residence  subscribers  who  now  have  individual 
line  service  retain  the  same  service  under  the  increased  rate,  this 
will  result  in  an  increase  in  revenue  to  the  petitioner  of  $699  per 
year  without  any  increase  in  operating  expenses,  and  will  increase 
the  net  operating  income  to  $1,971  per  year. 

In  the  original  proceeding  the  Commission  fixed  the  fair 
present  value  of  the  property  at  $40,000,  and,  with  a  net  operat- 
ing income  of  $1,971,  the  rate  of  return  on  this  valuation  would 
be  approximately  6  per  cent  It  is  not  likely  that  many  sub- 
scribers will  fail  to  take  advantage  of  the  discount  feature,  and 
the  increase  in  revenue  that  will  result  from  subscribers  who  fail 
to  pay  their  bills  within  the  prescribed  period  will  be  negligible. 

It  is  therefore  ordered  that  the  petitioner.  Empire  Telephone 
Company,  of  Bradford,  Illinois,  may  disccmtinue  the  schedule  of 
rates  or  charges  that  it  now  has  in  effect,  as  authorized  by  the 
Commission  in  an  order  entered  on  March  23,  1915,  and  substi- 
tute in  lieu  thereof  the  following  schedule: 

Bradford,  Budda,  and  Neponsit  EzchangeB. 

Individual-line  business  telephones $21.00  per  year 

Party-line  business  telephones 18.00    "        " 

Individual-line  residence  telephones 18.00    '*        ** 

Party-line  residence  telephones  16.00    •*        * 

Rural  telephones  16.00    "        « 

Extension  telephones  6.00    **        * 

Extension  bells IM    **        * 

Business  or  residence  telephones  on  individual  lines  outside 
of  corporation  (exchange  limits)  25^  per  mile  per  nontk 
in  addition  to  the  sch^ule  rates  for  each  mile,  or  frac- 
tion thereof,  of  wire  on  established  pole  lines. 
All  rates,  except  the  rates  for  extension  telephones  and 
extension  bells,  and  the  extra  mileage  charge,  are  subject 
to  a  discount  of  26^  per  month,  or  $3  per  year,  if  paid  at 
the  company's  office  quarterly  on  or  before  tl^  l^th  da^ 
of  the  second  month  of  the  quarter. 
P.U.R.1916D. 
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The  ratee  herein  authorized  may  become  effective  aa  of  July 
ly  1916y  and  shall  be  filed,  posted,  and  published  by  the  peti- 
tioner, as  provided  by  §  34  of  an  act  to  provide  for  the  regulation 
of  public  utilities. 

By  order  of  the  Commission,  this  1st  day  of  June,  1916,  dated 
lit  Springfield,  Illinois. 


HADTB  PUBUC  UTILITIBS  COHKISSION. 

BE  CUMBERLAND  COUNTY  POWER  &  LIGHT  COMPANY. 

lU-70.] 

CpnsoUdaU^nif  merger,  and  aale  —  UtUUy'e  purchase  of  etock  of  an- 
other -*-  Local  ownership  of  home  industr^^ 

1.  An  electric  utility  will  not  be  denied  authority  to  purchase  the 
capital. stock  of  another  company  merely  to  permit  local  ownership  of  a 
home  industry^  especially  where  there  is  no  convincing  eridence  that 
local  ownership  would  result,  and  the  best  local  offer  is  less  than  the 
utility  is  paying,  and  the  authorization  of  the  sale  will  not  preclude 
a  lighting  district  from  being  formed  and  taking  over  the  property. 
Consolidation,  merger,  and  sale -^  Sale  of  stock  not  carrying  fran- 
chises —  Consent  to  sale  of  franchises. 

2.-  A  stockholders'  sale  of  all  of  a  utilit/s  capital  stock  to  another 
utility  is  not  a  transfer  of  franchises  requiring  the  consent  of  the  Com- 
mission under^^e  Maine  Public  Utilities  act. 

[May  9,  1916.] 

Pethtok  of  the  Cumberland  County  Power  &  Light  Company 
for  authority  to  purchaBe  the  eapital  stock  of  the  Westbrook  Elec- 
tric Company;  granted. 

Appearances:  William  M.  Bradley  for  petitioners;  David  E. 
Moulton  for  citizens  of  Westbrook. 

By  the  Commission:  The  Cumberland  County  Power  &  Light 
Company,  a  public  utility  under  the  jurisdiction  of  this  Com- 
mission, under  date  of  November  16,  1915,  made  written  appli- 
cation to  this  Commission  for  authority  to  purchase  the  entire 
capital  stock  of  WeBti[>rook  Electric  Company,  another  public 
utility  under  our  jurisdiction.  Notice  was  given  that  a  public 
hearing  thereon  would  be  held  at  the  offices  of  the  Commission 
'  on  November  80, 1915,  but  prior  thereto  certain  citizens  of  West- 
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brook  requested  an  adjournment  to  a  later  date,  and  also  asked 
that  the  hearing  be  held  at  Westbrook.  Both  requests  were 
granted,  and  on  account  of  other  requests  for  postponement  made 
by  the  remonstrants,  the  final  hearing  was  not  held  until  April  6, 
l'916. 

The  petitioner  and  the  remonstrants  were  each  represented  by 
counsel.  The  petitioner  (the  Cumberland  County  Power  &  Light 
Company)  was  organized  under  chapter  256  of  the  Private  and 
Special  Laws  of  Maine  for  the  year  1907,  and,  by  virtue  of  the 
authority  so  received,  it  acquired  or  Succeeded  to  the  property 
and  rights  of  several  electric  and  street  railway  companies.  It 
now  operates  the  street  railways  in  the  cities  of  Portland,  South 
Portland,  and  Westbrook  with  branches  to  a  large  number  of 
contiguous  towns;  operates  the  plants  which  furnish  light  and 
power  to  Portland,  South  Portland,  and  adjoining  territory  other 
than  Westbrook  and  Gorhom ;  has  a  large  and  complete  organiza- 
tion including  experts  in  all  necessary  departments;  owns  and 
uses  in  its  business  hydroelectric  plants  with  energy  largely  in 
excess  of  its  present  or  near  future  needs.  Its  transmission  lines 
pass  through  Westbrook  and  Gorham,  one  of  its  large  power 
plants  being  located  in  the  latter  place.  It  deeires  an  outlet  for 
some  of  its  surplus  energy,  and  feels  that  the  city  of  Westbrook 
and  the  town  of  Gorham  furnish  a  considerable  field,  Westbrook 
being  next  to  Portland  and  Gorham  being  next  to  Westbrook. 

Westbrook  Electric  Company  was  organized  under  the  gen- 
eral law  May  12,  1915,  although  for  many  years  prior  thereto, 
the  city  of  Westbrook  and  the  town  of  Gorham  had  been  supplied 
with  energy  by  that  which,  to  all  intents  and  purposes,  wias  the 
same  company.  The  S.  D.  Warren  Company,  large  paper  manu- 
facturers of  Westbrook,  long  ago  required  electricity  for  light 
and  power  and  put  in  a  plant  to  furnish  the  same.  Having  an 
interest  in  Westbrook  and  Gorham  (and  no  doubt  being  con- 
vinced that  these  two  places  would  become  a  profitable  field  for 
the  sale  of  electric  energy),  the  company  built  a  distribution 
system,  and  has  for  some  years  been  furnishing  current  for  light 
and  power,  the  business  being  conducted  as  a  part  of  the  com- 
pany's gemeral  operations  as  paper  makers.  When  the  Utilities 
act  became  effective  on  November  1, 1914,  the  S.  D.  Warren  Ccnn- 

pany  found  that  it  must  comply  with  the  various  requir^nents  of 
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the  act  and  of  this  Commission,  and  thereupon  deemed  it  advis- 
able to  separate  its  lighting  business  from  its  paper  business, 
and  Westbrook  Electric  Company  was  formed.  Under  authority 
granted  by  this  Commission,  the  company  issued  stock  to  the 
amount  of  $110,000,  and  turned  this  stock  over  to  the  trustees 
of  "the  S.  D.  Warren  Mill  Trust"  (owners  of  the  paper  busi- 
ness) in  payment  for  so  much  physical  property  as  the  Warrens 
had  been  using  in  the  light  and  power  business  in  Westbrook  and 
Gorham.  No  generating  plant  was  included  in  this  purchase,  the 
Warrens  retaining  that  and  selling  energy  to  the  new  company. 
Thus  Westbrook  Electric  Company  became,  and  now  is^  a  dis^ 
tributing  company  only. 

[1]  In  the  month  of  June,  1915,  an  oral  agreement  between 
the  above-named  owners  of  the  stock  of  Westbrook  Electric  Com- 
pany and  Cumberland  County  Power  &  Light  Company  was 
made,  in  accordance  with  which  (subject  to  our  approval)  the 
latter  company  was  to  purchase  ike  entire  capital  stock  from  the 
owners,  paying  therefor  the  par  value  of  $110,000,  the  transfer 
to  be  as  of  July  1,  1915.  The  pending  application,  the  objection 
to  the  granting  of  the  same,  and  hearing  thereon,  followed. 

At  the  hearing  the  remonstrants  presented  a  petiticnx,  signed  by 
about  260  citizens  of  Westbrook,  asking  us  to  refuse  to  grant  the 
application.  Summarized,  the  reasons  given  by  the  remonstrants 
are  these:  They  have  always  looked  upon  the  Warrens  as  *Tiiome 
people"  and  the  light  and  power  business  as  a  "home  industry," 
and  they  feel  grieved  and  aggrieved  that  a  sale  to  what  liiey  style 
a  "foreign  corporation"  has  been  arranged. 

The  opposition  of  remonstrants  does  not  appear  to  be  based  on 
a  fear  that  the  community  being. served  will  not  be  properly 
served  if  the  proposed  sale  is  consummated^  While  there  was 
some  suggestion  that  rates  might  be  increased,  we  think  that  the 
real  sentiment  in  this  regard  was  expressed  by  Mr.  Franklin 
Webb,  one  of  the  signers  of  the  remonstrance  and  a  leading  busi- 
ness man  of  Westbrook,  who  said:  "It  is  not  because  the  people 
of  Westbrook  feel  they  would  'not  be  used  right  or  just  by  Mr. 
Bradley's  company.  I  think  there  was  no  complaint  from  that 
source.  I  think  we  are  getting  good  service,  perhaps  as  good  as 
any  company  could  render  to  us." 

Others  among  the  remonstrants  insisted  that  they  have  a  right 
P.U.R.1916D.  6S 
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to  purchase  this  stock  or  the  physical  property  or  both,  either  as 
individual  citizens  or  through  a  municipal  lighting  district 
They  state  that  as  soon  as  it  became  known  that  the  contract  of 
sale  had  been  made,  a  committee  waited  on  the  Warrens  and 
suggested  that  Westbrook  be  given  the  right  to  purchase  this 
stock,  but  were  told  that  the  agreement  had  been  made  in  good 
faith  with  the  Cumberland  County  Power  &  Light  Company,  and 
that  the  trustees  felt  morally  bound  to  carry  it  out.  The  trustees 
were  then  asked  if,  in  the  event  of  this  Commission  refusing  to 
authorize  the  purchase  and  sale,  citizens  of  Westbrook  would  be 
given  an  opportunity  to  purchase-  There  is  a  difference  in  the 
recollection  of  those  who  testified  as  to  exactly  what  was  said 
upon  that  occasion.  Later  on  a  letter  from  this  committee  of 
citizens  was  sent  to  the  trustees,  and  an  answer  was  returned. 
From  all  the  testimony,  including  the  letters,  we  believe  that  the 
offer  which  the  citizens  made  and  which  they  intended  to  make 
was  to  purchase  aU  the  physical  property  of  Westbrook  Electric 
Company,  the  price  to  be  paid  to  be  determined  by  an  appraisal, 
and  the  citizens  to  p&y  only  the  amount  shown  by  such  appraisiU 
and  nothing  at  all  for  "going  concern"  or  other  recognized  ele- 
ments of  intangible  valua  In  testimony  at  the  hearing  these  citi- 
zens denied  the  right  of  Westbrook  Electric  Company  to  demand 
or  receive  anything  whatever  for  these  intangible  elements  of 
value,  claiming  that  Westbrook  as  a  municipality  gave  to  the  War- 
rens in  the  beginning  all  the  valuable  rights,  privileges,  and 
franchises  under  which  tihey  had  operated,  and  that  if  Westbrook 
or  its  citizens  are  to  own  the  plant,  they  should  not  be  obliged 
to  pay  for  that  which  they  had  given  or  helped  to  create. 

As  to  whether  Westbrook  was  ready  or  desired  to  form  a  light- 
ing district,  and  through  this  medium  to  acquire  the  property  of 
Westbrook  Electric  Company,  or  to  purchase  the  stock  through 
the  payment  therefor  by  individual  citizens,  the  evidence  disclosed 
an  absolute  divergence  of  opinion.  Some  witnesses  claimed  that 
the  majority  sentiment  was  in  favor  of  a  lighting  district  oon- 
sisting  of  Westbrook  and  Qorhan\.  Others  claimed  that,  accord- 
ing to  their  belief,  the  majority  sentiment  was  in  favor  of  the 
ownership  of  the  stock  by  citizens  of  Westbrook  and  the  operation 
of  the  company  by  a  board  of  directors  elected  by  such  citizens 
from  among  their  otvn  number.  Mr.  B«ijamin  J.  Woodman, 
P.U.R.1916D. 
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who  was  the  first  witness  called  for  the  remonstrants^  said, 
touching  this  point :  "We  had  m  mind  that  if  this  company  was 
going  to  be  sold^  the  sentiment  here  favored  public  ownership.  I 
found  also  that  the  sentiment  here  favored  ownership  of  this 
corporation  by  a  local  company*  Those  interests  seemed  to  be 
conflicting,  yet  they  were  united  on  the  fact  that  they  did  not 
want  to  see  this  go  to  the  Cumberland  County  Power  &  Light 
Company."  • 

In  considering  the  desires  of  the  citizens  of  Westbrook,  we  can- 
not forget  the  rights  of  the  owners  of  this  stock  of  Westbrook 
Electric  Company.  And  the  suggesticxis  of  citizens  must  be 
considered  with  the  truth  in  mind  that  the  application  is  ior  the 
purchase  of  stock,  and  not  of  the  property  and  franchises  of  the 
Westbrook  Electric  Company,  except  in  so  far  as  they  follow 
the  stock.  If  the  sale  is  permitted,  the  identity  of  the  corporation 
will  remain  unchanged,  and  if  its  property  is  ever  to  be  taken 
over  by  the  public,  the  same  corporation  will  be  dealt  with.  It 
must  also  be  remembered  that  the  present  stockholders  have  a 
natural  and  legal  right  to  sell  their  stock. 

Conceding  that  the  citizens  of  We»tbrook  and  Gorham  will 
be  used  justly  by  the  Cumberland  County  Power  &  Light  Com- 
pany,— and  the  law  will  compel  this, — ^the  only  objection  to  this 
sale  is  that  a  lighting  district  should  take  over  the  plant  and  per- 
form the  service  required,  or  that  the  stock  should  be  owned 
locally.  As  we  have  already  pointed  out,  the  remonstrants  are 
not  agreed  on  which  of  these  two  propositions  is  the  best  that  can 
be  consummated ;  there  is  no  evidence  that  they  eia  agree.  There 
is  no  strong  or  convincing  evidence  that  anything  would  be  done 
if  this  sale  were  forbidden.  The  case  shows  affirmatively  that 
there  is  no  agreement  on  priee^  on  the  question  of  private  or  pub- 
lic ownership,  who  would  come  forward  with  the  money  for 
local  ownership,  or  whether  anyone  in  fact  would  do  so.  As  to 
the  matter  of  the  price  which  the  citizens  feel  they  should  pay, 
either  through  local  ownership  of  the  stock  or  by  the  taking  over 
of  the  property  by  a  municipal  lighting  district,  the  evidence 
discloses  that  the  citizens  have  what  in  our  judgment  ib  a  false 
notion  of  what  constitutes  value,  the  consideration  upon  which 
that  value  would  be  predicated  and  determined,  and  the  rights  of 
the  owners  of  this  stock  to  demand  and  receive  fair,  full,  and 
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complete  compensation  based  upon  value.  For  illustration,  and 
going  back  to  the  claim  of  the  remonstrants  that  Westbrook 
and  Qorham  furnished  to  the  Warrens  the  valuable  rights  and 
franchises  upon  ^  hich  the  business  was  based :  The  legislature  of 
Maine,  beyond  question,  would  have  granted  to  the  S.  D.  Warren 
Company  a  charter  to  do  the  business  of  an  dectric  li^t  and 
power  company  in  Westbrook  and  Gorham.  Under  that  charter 
the  company  would  have  the  right  to  erect  its  poles  and  string 
its  wires  in  the  streets  of  both  places.  Instead  of  doing  this,  the 
Warrens  received  from  the  city  of  Westbrook  and  the  town  of 
Gorham  this  same  right,  and  we  are  not  convinced  that  this 
right  so  received  (and  which  might  have  been  obtained  from 
the  l^slature  representing  the  people  as  a  whole)  gives  to  the 
citizens  of  Westbrook  the  legal  right  to  claim  that  anything  diould 
be  deducted  from  the  fair  value  of  th^  property  in  consideration 
of  these  pole  and  wire  rights.  Outside  of  this  privilege,  W^est- 
brook  furnished  nothing  except  the  business,  and  it  was  admitted 
and  stated  in  the  testimony  that  these  two  communities  had  been 
served  by  the  Warrens  in  a  proper  maimer  and  at  a  fair  price. 
If,  as  is  conceded,  the  citizens  of  Westbrook  were  fairly  and  justly 
treated  by  the  company,  the  citizens  of  Westbrook  have  no  legal 
right  to  claim  any  interest  in  the  value  now  existing  in  the  prop- 
erty, which  was  aided  by  good  management,  fair  treatment,  and 
a  satisfied  group  of  consumers,  and  so  far  as  this  growth  of  the 
business  and  the  increments  thereof  are  concerned,  if  a  lighting 
district  should  take  it  over  under  authority  of  the  legislature 
(which  and  wfiich  alone  could  grant  such  authority),  such  dis- 
trict will  secure  these  benefits  and  be  authorized  to  use  them.  It 
cannot  do  that  now  even  if  we  forbid  this  purchase,  and  our 
approval  of  this  sale  will  not  impair  the  right  of  the  district  to 
acquire  these  incr^nents  and  the  benefits  of  this  growtL  That 
the  citizens  of  Westbrook  or  Westbrook  as  a  municipality  are 
entitled  to  any  of  the  increment  or  profit  and  growth  of  the  plant 
to  this  date  does  not  appear  from  the  evidence  in  the  case.  This 
could  be  true  at  best  only  if  the  business  had  been  built  up  through 
excessive  rates  or  improper  service;  but,  as  we  have  already 
stated,  the  case  bristles  with  acknowledgments  that  the  treatment 
of  the  public  by  the  owners,  to  this  time,  has  been  in  all  respects 
satisfactory.     This  being  true,  the   above-named   elements  of 
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value  are  part  of  the  present  owners'  Intimate  reward  for  their 
risk  and  buaineaa.  enterprise,  and  thej  have  a  right  to  sell  them 
in  the  open  market  Otherwise  these  values  would  be  destroyed. 
Every  Commission  and  every  court  recognizes  certain  elements 
ci  value  known  as  ^^intangibles/'  and  hold  and  declare  that  they 
must  be  taken  into  account  and  given  due  consideration,  whether 
the  case  under  consideration  be  one  for  the  fixing  of  rates  (which 
must  be  based  on  value),  or  one  wherein  the  public  is  to  take 
over  the  property  at  an  appraised  value.  Some  of  these  elements 
are:  Engineering  and  law  expenses,  if  any;  interest  during  some 
portion  of  the  period  of  construction ;  lack  of  adeqiiate  return  dur- 
ing the  early,  "lean'^  years  of  the  business  on  capital  actually 
invested ;  the  added  value  existing  in  the  property  of  a  companv 
actually  engaged  in  a  prosperous,  long-established  business  ovei 
that  of  a  company  having  a  plant  but  no  business  and  no  cus- 
tomers. These,  being  elements  of  value  recognized  by  all  courts, 
are  elements  of  value  which  this  Commission  must  recognize, 
and  are  elements  of  value  which  the  owners  of  this  stock  or  of 
this  property  have  a  right  to  have  taken  into  account;  and  from 
the  testimony  in  the  case,  we  are  satisfied  that  these  citizens  of 
Westbrook  are  desirous  of  either  purchasing  this  stock  as  citizens 
or  as  a  lighting  district,  taking  over  the  property  at  s^  price  which 
-does  not  include  any  of  these  elements  of  value;  and  the  reason 
given  is  the  above-stated  claim  that  Westbrook  and  Gorham  fur- 
nished them  and  ought  not  to  pay  for  them.  The  testimony  con- 
vinces us  that  these  remonstrants  offer  and  intend  to  be  under- 
stood as  offering  to  the  owners  of  this  stock  and  property  no  more 
than  the  appraised  value  on  the  bare  physical  property.  Although 
the  attorney  for  the  remonstrants  assumed  in  his  opening  state- 
ment that  his  clients  desired  only  an  opportunity  "to  purchase 
at  the  same  price  that  a  stranger  is  willing  to  pay,''  and  although 
one  or  two  witnesses  understood  that  the  offer  was  "to  take  this 
property  at  the  same  figure  offered  by  the  Cumberland  County 
Power  &  Light  Company,"  the  fact  remains  that  only  two  wit- 
nesses testified  with  definiteness  as  to  what  was  said  at  the  time 
the  citizens'  committee  and  the  trustees  of  the  stock  met  soon 
after  the  pending  application  was  filed.  These  two  witnesses  are 
W.  H.  Dunbar  and  B.  J.  Woodman.  Mr.  Dunbar  is  one  of  the 
trustees  of  the  estate  owning  the  stock.    He  testifies:  "They  (the 
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committee)  asked  me  if  the  contract  with  the  Cumberland  County 
Power  &  Light  Company  waa  out  of  the  waj,  what  would  I  do, 
and  I  said :  *I  would  probably  come  to  you  and  see  if  you  would 
buy  the  property.'  The  gentleman  said  to  me,  'Yes^  but  not  at 
that  price.  We  would  pay  you  about  seventy  liiouaand  dollaia 
($70,000.)' "  Mr.  Woodman,  who  has  been  a  very  active  remon- 
strant, says :  "While  they  have  given  the  value  of  this  property 
as  $97,000,  we  have  had  it  explained  that  the  physical  value  was 
$77,000 ;  that  is,  the  value  at  14i^  cent  copper.  Reckoning  it  that 
way,  we  figured  that  the  franchise  was  reckoned  somewhere 
around  $30,000.'*  This  forces  us  to  the  conclusion  that  the 
remonstrants  are  only  willing  to  pay  in  accordance  with  the  bare 
physical  valuation  an  amount  not  to  exceed  in  any  event  $97,000. 
Mr.  Franklin  Webb  also  testifies  with  reference  to  a  written  pro- 
posal that  was  made  after  this  meeting  between  the  trustees  and 
the  committee.  After  stating  that  he  was  one  of  the  investigators 
of  this  written  pr(^M)6al,  he  testifies :  '^^e  offered  all  it  was  worth 
on  physical  valuation,  paying  10  per  cent  the  moment  they 
said  they  would  accept  it  and  the  balance  in  thirty  days-  .  .  . 
That  is  what  the  letter  says,  giving  us  th^e  only  such  time  as  we 
could  make  a  physical  valuation  of  the  property,  they  select  a 
man,  we  seletst  a  man,  paying  cash  on  thirty  or  sixty  days,  or  as 
quickly  as  we  could  find  out  what  amount  we  owed  them."  It 
is  therefore  clear  that  the  Cumberland  County  Power  &  Light 
Company  has  made  a  definite  trade  for  this  stock  at  a  price  of  one 
hundred  and  ten  thousand  dollars  ($110,000),  and  that  the  citi- 
zens desire  to  offer  a  less  amount,  ranging  somewhere  betwe^i 
seventy  thousand  dollars  ($70,000)  and  ninety*seven  thousand 
dollars  ($97,000). 

But  let  us  go  further  and  assume  that  which  llie  evidence  does 
not  warrant,  viz.,  that  those  citizens  of  Westbrook  desire  to 
acquire  through  private  ownership  either  the  ci^pit&l  stock  or 
the  physical  property  of  the  company.  Let  us  inquire  how  far 
the  law  intends  that  this  Commission  should  interfere  in  a  trade 
between  two  sets  of  private  individuals,  it  being  conceded  that 
both  are  able  and  willing  to  give  adequate  service  at  reasonable 
rates.  The  law  places  no  restriction  or  regulation  on  the  ri^t  to 
sell  the  capital  stock  of  a  public  utility-,  except  indirectly  by 

regulating  the  right  to  buy.  It  places  no  restriction  or  regula- 
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lation  on  the  general  right  to  buy  it.  Any  individual,  firm,  syndi- 
cate, or  group  of  individuals  may  buy  at  pleasure,  regardless  of 
their  integrity,  business  capacity,  financial  worth,  or  residence. 
Any  corporation,  except  another  public  utility,  which  has  the 
right  to  buy  any  stock,  may  buy  this  stock.  The  only  restriction 
anywhere  and  on  either  side  is  that  a  public  utility  may  not  pur- 
chase the  stock  of  another  utility  without  the  consent  of  this  Com- 
mission. Its  stockholders  may  do  so;  its  managing  owners  may 
do  so;  a  holding  company  owning  all  of  its  stock  may  do  so. 
Three  individuals  owning  all  of  its  stock  and  constituting  its 
board  of  directors  may  purchase  all  the  stock  of  the  other  utility. 
In  none  of  these  cases  is  there  any  restriction.  It  is  only  when 
the  utility  itself  directly  undertakes  to  invest  its  funds  in,  and 
as  a  stockholder  to  become  responsible  for  the  management  of, 
the  other  utility,  that  consent  must  be  had.  In  other  words,  the 
law  does  not  say  whether  the  stockholders  may  sell,  nor  to  whom, 
nor  how.  It  does  not  say  nor  delegate  to  this  Commission  the 
authority  to  say  who  shall  buy,  nor  under  what  conditions,  nor 
whether  any  class  of  persons  or  corporations  shall  buy  at  all.  It 
simply  says  that  any  public  utility  shall  not  buy  without  our 
consent.  The  conclusion  is  irresistible  that  it  was  intended  only 
that  we  should  exercise  care  to  prevent  a  public,  utility  from 
doing  that  which  would  depreciate  its  securities,  or  interfere  with 
its  ability  to  discharge  its  public  duties,  or  put  upon  it  duties 
which  it  could  not  discharge  properly.  We  should  forbid  the 
purchase  if  it  is  unwise  for  the  utility  to  make,  or  is  attended 
with  obligations  which  it  cannot  discharge.  This  the  law  intended. 
It  did  not  intend  that  we  should  forbid  it  simply  to  give  another 
group  of  persons  an  opportunity  to  acquire  it  for  social,  geo- 
graphical, sentimental,  or  business  reasons,  no  matter  how  com- 
mendable. 

The  remonstrants  say  that  another  reason  why  as  citizens  in 
their  private  capacity  they  desire  an  opportunity  to  purchase 
this  stock  is  that  it  may  be  owned  "at  homa"  This  is  neither 
more  nor  less  than  a  request  that  we  deny  one  group  of  Individ' 
uals  the  right  to  make  the  purchase  so  that  another  group  can  bid 
for  it.  As  a  private  undertaking,  we  cannot  ask  where  the  indi- 
viduals reside,  any  more  than  we  can  oxact  a  bond  that  they  will 
continue  to  reside  there,  or  will  not  part  with  the  stock  after  they 
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acquire  it  This  is  more  than  the  law  intoids,  more  than  the 
service  of  the  public  requires^  and  would  be  unjustifiable  med- 
dling on  the  part  of  this  Commission  with  the  seller's  right  to  an 
open  market  and  the  buyer's  right  to  the  reward  of  his  foresight, 
business  sagacity,  or  good  fortune  in  getting  on  the  ground  first 
So  far  as  the  law  and  this  Commission  are  concerned,  the  Cum- 
berland County  Power  &  Light  Company,  as  a  prospective  pur- 
chaser, stands  in  no  different  position  than  would  an  individual 
or  group  of  individuals,  unless  (a)  the  price  to  be  paid  is  greater 
than  the  value  of  the  property  and  rights  to  be  received ;  or  unless 
(b)  the  Cumberland  County  Power  &  Light  Company,  by  under- 
taking to  serve  Westbrook  and  Gorham,  will  thereby  be  prevented 
from  giving  to  present  and  prospective  customers  within  its  pres- 
ent territory  adequate  service ;  or  unless  (c)  present  and  prospec- 
tive customers  in  Westbrook  and  Gorham  will  not  hereafter 
receive  proper  and  adequate  service.  As  to  (a)  and  (b)  no  ques- 
tion is  raised.  As  to  (c),  a  fear  is  expressed  that  if  this  purchase 
and  sale  are  effected,  the  new  owner  will  raise  the  rates.  Mr. 
Bradley,  president  of  the  company,  stated  at  the  hearing  that 
'^so  long  as  conditions  remained  substantially  the  same,  no  change 
in  the  rates  will  be  made."  Further  than  this,  if  any  change 
should  be  attempted,  the  services  and  powers  of  this  Commis- 
sion can  always  be  invoked  to  remedy  any  wrong. 

The  remonstrants  next  say  that  they  have  a  right  to  form  a 
district  to  take  over  this  property,  and  that  we  ought  to  refuse 
our  consent  to  the  end  that  proper  authority  therefor  may  be 
obtained  from  the  legislature  meeting  in  January,  1917.  In  this 
connection  several  questions  arise.  Do  Westbrook  and  Gorham 
want  a  lighting  district  ?  Could  a  district,  if  formed,  purchase 
the  property  and  rights  of  Westbrook  Electric  Company,  even  at 
$110,000  ?  As  we  have  already  pointed  out,  there  is  a  disagree- 
ment between  witnesses  for  the  remonstrants  as  to  just  what 
the  opinion  and  desire  in  Westbrook  upon  the  district  question 
is.  We  thus  have  no  assurance  that  a  district  will  ever  be  formed. 
As  to  the  price  at  which  a  district,  if  formed,  might  purchase 
the  property,  a  member  of  the  Commission  asked  Mr.  Dunbar  (the 
trustee)  at  what  price  the  owners  would  sell  the  property  in  case 
we  refused  the  pending  request  and  a  district  was  formed.  He 
replied :   "Speaking  personally,  we  would  be  willing  to  sell  it  to 
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the  district  at  the  same  price  we  would  to  anybody  else."  This 
seems  to  us  a  long  way  from  naming  a  definite  price  of  $110,000, 
for  it  might  well  happen  that  the  trustees,  if  by  our  decision  they 
were  relieved  of  the  necessity  of  making  this  transfer  to  the 
Cumberland  County  Power  &  Light  Company,  might  find  their 
stock  worth  more  than  the  above  amount,  and  feel  that  as  trus- 
tees they  were  not  warranted  in  giving  away  any  portion  of  a  trust 
estate.  Furthermore,  the  transfer  of  this  stock  does  not  take 
away  any  right  of  the  citizens  of  Westbrook  and  Gorham  to  form 
a  district  The  physical  property  will  still  be  owned  by  West- 
brook  Electric  Company.  The  Cumberland  County  Power  & 
Li^t  Company  will  be  merely  a  stockholder.  Westbrook  Elec- 
tric Company  will  retain  its  corporate  identity,  and  the  physi- 
cal {M-operty  will  be  in  exactly  the  same  place  after  a  district  is 
formed  as  it  is  now.  And  if  the  legislature  authorizes  a  district^ 
it  will  be  the  physical  property  that  will  have  to  be  appraised  and 
taken  over,  and  not  this  stock.  So  it  makes  no  difference,  in  our 
view,  who  owns  the  stock  if  a  district  is  to  be  formed.  As  to  tlie 
expense  of  making  a  physical  valuation  and  a  valuation  of  the 
intangible  property,  after  the  district  is  formed  and  for  ihe  pur- 
pose of  taking  the  property  over,  this  will  be  a  simple  and  inex- 
pensive matter,  for  the  reason,  as  already  pointed  out,  that  West- 
brook Electric  Company  owns  merely  a  distribution  line,  which 
can  easily  be  valued,  and  the  value  of  the  incidentals  and  intangi- 
bles can  be  easily  and  quickly  ascertained. 

It  is  of  course  undenrtood  that  this  Commission  is  without 
authority  to  grant  a  charter  for  a  district,  as  this  rests  solely 
with  the  l^slature.  The  remonstrants  themselves  have  no  seri- 
ous doubt  about  obtaining  a  charter  if  the  citizens  of  the  two 
communities  can  unite  in  an  expression  of  their  desire  for  one; 
for  remonstrants'  counsel  during  the  hearing  said:  "You  will 
concede,  everybody  will  concede,  the  legislature  can  give  them  the 
right  to  take  this  over,  and  if  they  ask  for  it,  it  will  undoubtedly 
be  given  and  it  should  be  given  to  them."  As  to  the  fear  expressed 
by  the  remonstrants  that  a  higher  price  might  have  to  be  paid  on 
an  appraisal  at  the  time  a  district  should  take  the  property  over, 
we  must  assume  that  the  legislature  may  be  trusted  to  provide  a 
method  whereby  a  value  may  be  reached  fair  to  both  parties. 

This  being  so,  we  feel  that  we  ought  not  to  refuse  our  sanc- 
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tion  to  this  transfer  on  the  ground  that  the  people  of  Westbrook 
and  Gorham  are  entitled  to  an  opportunity  to  form  a  district  and 
then  attempt  to  treat  with  the  trustees  of  this  stock  or  the  ownen 
of  this  property.  We  have  no  more  right  to  assist  the  public  to 
drive  a  sharp  trade  with  the  individual  than  we  have  to  aid  or 
connive  at  any  unfairness  of  the  individual  towards  the  public 

Our  conclusion  then  must  be  that  no  sufficient  reason  exists  why 
we  should  refuse  permission  for  the  petitioner  to  make  this  pur- 
chase. If  the  two  municipalities  wish  to  take  the  property  over 
as  a  district,  this  purchase  can  make  no  difference  except  that 
one  or  the  other  of  the  present  parties  might  be  denied  the  benefit 
of  a  good  trade.  That  we  should  not  do,  because  the  public  no 
more  than  the  individual  is  entitled  to  get  a  thing  for  less  than  it 
is  worth;  nor  should  the  individual  any  more  than  the  public 
be  required  to  sacrifice  the  fruit  of  this  sagacity. 

If  local  people,  out  of  a  very  commendable  public  spirit,  wish 
to  have  the  utility  locally  owned,  and  a  sufiicient  number  of 
them  stand  ready  to  purchase  its  stock,  this  is  a  matter  of  trade 
with  which  this  Commission  has  no  business  as  a  puUic  regulat- 
ing board  so  long  as  the  quality  of  the  service  which  will  be  r»i- 
dered  by  either  company  is  not  questioned.  We  can  and  should 
procure  adequate  service  at  reasonable  rates,  and  protect  both  the 
utility  and  the  public  in  their  respective  rights  as  investors  and 
consumers,  but  we  have  no  right  (the  promise  of  adequate  service 
at  fair  rates  being  at  least  equal)  to  evict  one  set  of  private  invest- 
ors to  make  room  for  another  set  equally  deserving,  but,  through 
no  fault  of  theii*s,  slower  in  getting  on  the  ground.  If  we  should 
undertake  to  do  this,  public  r^ilation  would  become  public 
meddling,  and  there  would  be  little  encouragement  for  the  devo- 
tion of  enterprise  and  sagacity  to  the  development  of  public  utili- 
ties in  this  state. 

[2]  But  one  other  point  remains  for  consideration.  Counsel 
for  remonstrants  claims  that  the  sale  of  all  the  capital  stock  of 
W^estbrook  Electric  Company  to  this  petitioner  constitutes  a 
transfer  of  all  the  franchises  of  this  corporation,  thus  making 
it  necessary  for  Westbrook  Electric  Company,  imder  the  Utilities 
act,  to  file  an  application  with  us  for  authority  to  sell  its  fran- 
chises. Our  attention  is  called  in  this  connection  to  the  fact 
jthat  all  this  capiW  stock,  except  thi-ee  shares,  is  owned  by  these 
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trustees,  and  that  by  making  this  "sale  in  bulk,'*  one  person  will 
own  all  the  stock  and  control  all  the  franchises.  Let  us  assume 
that  the  trustees  sold  half  of  their  holdings  to  A  and  half  to 
B,  and  that  A  and  B  then  sold  all  of  their  holdings  to  the  Cum- 
berland County  Power  &  Light  Company,  would  Westbrook  Elec- 
tric Company,  on  discovering  this,  be  obliged  to  petition  us  to 
authorize  this  transfer  upon  the  theory  that  it  constituted  a  sale 
of  the  franchises  of  the  corporation?  We  think  not;  and  we 
regard  the  pending  matter,  not  as  one  where  the  corporation  itself 
is  selling  or  desires  authority  to  sell  anything,  but  rather  a  case 
where  a  stockholder  is  doing  what  he  has  a  right  to  do;  viz.,  sell 
his  stock  holdings  to  whomsoever  he  pleases  at  the  best  obtainable 
price. 

And  so,  after  notice  and  public  hearing,  and  mature  considera- 
tion of  this  case,  the  same  being  numbered  U.79  on  the  docket 
of  this  Commission,  it  is — 

ORDERED,  ADJUDGED,  AND  DECREED. 

1.  That  the  prayer  of  the  petitioner  be  granted,  and  that 
authority  be  and  the  same  hereby  is  given  Cumberland  County 
Power  &  Light  Company  to  purchase  of  the  owners  thereof,  at 
par,  the  capital  stock  of  Westbrook  Electric  Company,  such  pur- 
chase to  be  as  of  July  1, 1915, 

2.  That  said  Cumberland  County  Power  &  Light  Company 
Teport  to  this  Commission  in  writing,  under  the  oath  of  one  of  its 
principal  officers,  within  sixty  days,  its  doings  hereunder,  and 
thereafter  as  and  when  required. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
Baission,  at  Augusta,  this  9th  day  of  May,  a.  n.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves  and 
IVm.  B.  Skelton. 


BfAIXE  PUBLIC  UTILITIES  COMMISSION. 

BE  OXFOED  ELECTRIC  COMPANY. 

[U-138.] 

Securiiy    is9ue  ^^  Contnict    providing    for    payment    "beyond    twelve, 
months. 

A  .contraot  between  a  street  railwi^^  oompany  and  a  town  where- 
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by  the  former  is  to  pay  a  portion  of  the  costs  of  paving  a  street 
through  which  the  railway  passes,  some  payments  thereon  to  be  made 
more  than  twelve  months  from  date,  is  an  evidence  of  indebtedness 
within  §  35  of  the  Maine  Utilities  act  requiring  the  approval  of  the 
Commission. 

[June  6,  1916.] 

Application  of  a  street  railway  for  the  approval  of  a  con- 
tract with  the  town  of  Norway  providing  for  deferred  payments 
for  permanent  improvements  to  its  track  and  roadbed  to  be  made 
by  the  town;  granted. 

Appearances :    John  A.  Morrill,  Esq.,  for  petitioner. 

By  the  Commission :  The  Oxford  Electric  Company,  a  pub- 
lic utility  engaged  in  operating  a  street  railway  in  the  villages  of 
Norway  and  South  Paris,  proposes  to  enter  into  a  contract  with 
the  inhabitants  of  the  town  of  Norway,  to  be  dated  June  1,  1916, 
8ubject  to  the  approval  of  this  Commission,  which  is  in  effect  the 
issue  of  an  evidence  of  indebtedness  payable  at  periods  of  more 
than  twelve  months  from  the  date  thereof,  and  asks  such  approval. 
Copy  of  the  petition  and  proposed  contract  is  attached  hereto. 

The  track  of  the  Oxford  Electric  Company  extends  through  a 
portion  of  Main  street,  in  said  Norway.  The  town  now  pro- 
poses to  lay  a  pavement  or  other  permanent  surface  on  said 
street,  and  it  is  desirable  that  the  space  between  the  rails  of  peti- 
tioner's track  and  each  side  thereof  should  be  paved,  or  otherwise 
permanently  improved,  as  part  of  said  general  scheme.  In  order 
to  accomplish  this  economically,  and  in  a  manner  in  harmony 
with  the  town's  plan,  it  is  agreed  between  the  town  and  petitioner 
that  this  work  shall  be  done  by  the  town  at  an  expense  to  the  peti- 
tioner of  $2,000,  payable  in  annual  payments  of  $100  each,  with- 
out interest,  the  first  of  said  payments  to  become  due  and  payable 
on  the  1st  day  of  September,  1916. 

This  contract,  when  executed  and  subject  to  performance  on 
the  part  of  the  town,  will  become  a  promise  by  the  Oxford  Elec- 
tric Company  to  pay  a  debt  contracted  by  it  and  for  its  benefit, 
after  the  expiration  of  twelve  months  from  its  date.  It  appears 
clearly  to  fall  -within  the  requirements  of  §  35  of  the  Utilities 
act 

Now,  therefore,  on  application  by  the  Oxford  Electric  Com- 
pany for  approval  of  issue  of  securities  in  the  manner  aforesaid, 
being  U.  No.  188  on  tiie  docket  of  this  Commission,  it  is — 
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ORDERED,  ADJUDGED,  AND  DECREED. 

1.  That  the  sum  of  the  capital  to  be  secured  by  the  issue  of 
said  securitieBy  to  wit,  the  execution  of  the  aforesaid  contract 
is  required  in  good  faith  for  purposes  enumerated  in  §  35^  chap- 
ter 129,  Public  Laws  of  1913,  as  amended; 

2.  That  the  Oxford  Electric  Company  be,  and  it  hereby  is, 
authorized  to  execute  the  aforesaid  contract  with  the  inhabitants 
of  the  town  of  Norway,  whereby  it  promises  to  pay  said  town  the 
sum  of  $2,000,  payable  in  annual  paymraits  of  $100  each,  with- 
out interest,  the  first  payment  to  become  due  and  payable  S^ 
tember  1,  1916,  all  in  full  payment  for  the  making  of  permanent 
improvements  and  betterments  to  its  track  and  roadbed  as  there- 
in specified; 

3.  That  said  petitioner  teport  to  this  Commission  within  five 
days  after  said  contract  shall  have  been  executed. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com< 
mission,  at  Augusta,  this  6th  day  of  June,  a.  n.  1916. 

Public  Utilities  Commission  of  Maine,  Benj,  F.  Cleaves^  Wm. 
B.  Skelton,  and  Chaa.  W.  Mullen, 


MAINE  PUBLIC  UTIIilTIBS  COMMISSIOX. 

BE  WISCASSBT  WATER  COMPANY. 
[0-10.] 

Diaeriminatian^  Rates  ^ConcesMon     to     eUuaea     of     con«uftMt*»  — 
Sthoota. 

.  A  water  eompany's  contract  with  a  town  to  furnish  schooU  a 
certain  amount  of  free  water  will  not  be  approyed  although  it  affects 
the  company's  finances  but  little,  since  a  contract  for  free  service  is 
unlawful  under  %  32  of  the  Utilities  act  unkss  for  charitable  or 
benevolent  purposes,  and  no  application  is  made  to  bring  the  schools 
within  the  exception;  is  a  wrongful  gift  to  the  town;  and  is  probably 
Yold  as  against  public  policy. 

(June  6,  1916.] 

Application  of  the  Wiscasset  Water  Company  for  approval 
of  a  contract  containing  a  clause  to  furnish  water  free  to  schools ; 
dismissed. 

P.U.R.1916D. 
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By  the  Commission:  The  Wiscasset  Water  Company,  a  co^ 
poration  organized  under  the  general  law  on  April  11,  1916,  to 
supply  the  inhabitants  of  Wiscasset  with  water  for  domestic  and 
fire-protection  purposes,  makes  application  for  approval  of  a 
contract  between  it  and  the  town  of  Wiscasset,  such  approval 
being  necessary  undw  the  provisions  of  §  32,  chapter  129,  Public 
Laws  of  Maine  for  the  year  ▲.  d.  1913,  as  amended. 

A  copy  of  the  contract,  marked  ^^exhibit  A,''  is  annexed  to  the 
application*  Aside  frcHn  article  5  of  the  ^'agreements  of  the 
company,"  the  contract  seems  fair  m  all  its  terms,  and  reflects 
the  practioes  regarded  as  proper  between  towns  and  water  cgsdt 
panics  in  the  matter  of  fire-protection  contracts. 

Article  5,  above  referred  to^  is  as  follows: 

"5.  That  it  (the  company)  will  furnish  the  Old  Academy 
(so-called)  and  the  Federal  Street  School  with  water  free  to  the 
a^regate  amount  of  91,000  gallons  of  water  per  year,  after 
which  payment  shall  be  made  to  the  company  in  accordance  with 
the  regular  schedule  rates." 

As  a  matter  of  law  and  of  principle,  there  are  three  main 
objections  to  permitting  the  company  to  execute  a  contract  con- 
taining the  forgoing ;  and  the  fact  that,  in  the  instant  case,  the 
effect,  in  dollars,  of  leaving  it  in  will  be  very  small^  cannot  and 
does  not  affect  the  principle. 

These  are  the  objections: 

(a)  Section  32  of  the  Utilities  act  provides  that  "it  shall  be 
unlawful  for  any  person^  firm,  or  corporation  knowingly  to  solicit, 
accept,  or  receive  any  rebate,  discount,  or  discrimination  in 
respect  to  any  service  rendered  or  to  be  rendered  by  any  public 
utility,  or  for  any  service  in  connection  therewith,  whereby  any 
such  service  shall  in  any  manner,  or  by  any  device  whatsoever, 
be  rendered  free  or  at  a  rate  less  than  named  in  the  schedules 
in  force"  (unless  such  service  is  for  charitable  and  benevolent 
purposes,  in  which  case,  on  application  therefor  and  approval 
thereof  by  this  Commission,  such  services  may  be  rendered  free 
or  at  a  reduced  rate).  It  is  therefore  clear  that  free  service  by 
contract  would  be  unlawful ;  and  that,  if  the  company  desires  to 
furnish  free  service  under  the  broad  definition  of  "charitable  and 
benevolent  purposes,"  application  therefor  should  be  made  and 
P.U.R.1916D.  • 
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this  CommiflBion  given  full  opportunity  to  examine  and  pass  upon 
the  facts. 

(b)  To  approve  the  contract  vdtfa  article  5  in  would  result 
in  a  gift  to  the  town  by  the  company.  Many  people  think  that  if 
a  water  o(»npany  can  be  induced  or  forced  to  mak^  a  low  price 
to  a  town  for  water  to  be  used  for  fire  protection,  or  give  water 
for  other  municipal  purposes,  the  town  and  its  citizens  have  been 
financially  benefited.  This  is  now  r^arded  as  a  proven  fallacy. 
Each  water  company  must  receive  for  its  aggr^ate  service  to  the 
whole  J)ublic  an  amount  sufficient  to  pay  all  its  fixed  charges  and 
expenses,  and  something  more  as  a  fair  return  on  capital  invested. 
If  it  renders  its  service  to  a  certain  group  free  or  at  less  than  cost, 
it  must  charge  its  remaining  customers  an  amount  greater  than 
would  be  the  case  if  all  contributed  equally.  Gifts  by  public 
utilities  are  wrong  in  principle,  because  they  involve  discrimina- 
tion ;  they  should  not  be  permittad  exeept  in  demonstrable  cases 
of  charity  and  benevolence;  and  they  surely  have  no  legitimate 
place  in  a  contract 

(c)  A  contract  which  contained  article  5  would  very  probably 
be  held  void  on  account  of  its  being  against  public  policy.  By 
"public  policy'^  is  meant  that  prin,ciple  of  the  law  which  holds 
that  no  subject  can  lawfully  do  that  which  has  a  tendency  to  be 
injurious  to  the  public  or  against  the  public  good.  As  was  said 
in  Beasley  v.  Texas  &  P.  R  Co.  191  TJ.  S.  492,  48  L.  ed.  274, 
24  Sup.  Ct.  Rep.  164:  "But  the  very  meaning  of  public  policy 
is  the  interest  of  others  than  the  parties,  and  that  interest  is  not 
to  be  at  the  mercy  of  the  defendant."  In  the  present  case,  the 
town  (in  its  corporate  capacity)  and  the  company  are  not  the 
only  interested  parties;  each  customer  is  interested  and  has  a 
right  to  insist  that  the  company  and  the  town  be  not  permitted 
to  contract  to  disobey  the  law. 

As  before  stated,  the  importance  of  this  matter,  in  dollars  and 
cents,  is  very  small.  But  the  principles  involved  are  far  reaching 
and  basic.  We  cannot  approve  the  contract  in  its  present  form. 
If  article  6  is  omitted,  we  will  approve.  We  suggest  that  the 
company  and  the  town  enter  into  a  new  contract,  eliminating 
entirely  the  matter  contained  in  the  objectionable  article,  and  sub- 
mit the  same  with  a  new  application  for  approvaL 
P.U.R.1916D. 
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The  pending  application  is  dismissed  for  the  reasons  herein 
^t  forth. 

GUven  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission,  at  Augusta,  this  6th  day  of  June^  a.  d.  1916. 

Public  UtilitieB  Commission  of  Maine,  Benj.  F.  Cleavesy  Wm. 
B.  Skelton,  and  Cha&  W.  Mullen. 


NBW  TORK  PUBIC  SBRVICE  COMMISSION,  SBCONB  DCSTmCT. 

ROBERT  E.  HARBECK 

v. 

PENNSYLVANIA  RAILROAD  COMPANY  et  aL 

[Cftae  No.  4S72.] 

OonifnUHan^JuriadiaiioH^DamiageM*^  Flooding  of  land. 

The  New  York  CommiBtioB  has  no  jurisdiction  of  a  complaint 
against  railroads  for  the  flooding  of  a  farm  resulting  from  a  disregard 
of  contractual,  and  not  statutory,  obligations,  or  from  an  infringement 
of  righto  bj  the  state. 

(May  10,  1916.] 

CoMPXJLiNT  of  Robert  E.  Harbeck,  against  the  Pennsylvania 
Railroad  Company  and  another  as  to  the  flooding  of  his  farm ; 
denied. 

Appearances:  Eobert  E.  Harbeok  in  person  and  by  Walter 
N.  Renwick;  M.  B.  Pierce  for  Qene^ee  River  Railroad  Com- 
pany; Judson  S.  Rumsey  for  Pennsylvania  Railroad;  C.  D. 
Davie,  Deputy  Attorney  General,  for  state  of  New  York. 

By  the  Commission:  A  careful  review  of  the  record  in  this 
case  compels  us  to  the  concliuion  that  the  proceeding  must  be 
dismissed  for  want  of  jurisdiction.  We  are  unable  to  find  that  in 
respect  of  the  matter  complained  of  either  of  the  respondent  cor- 
porations is  acting  in  violation  of  §  21  of  the  Railroad  Law,  or 
in  disr^ard  of  any  other  statutory  obligation.  Any  obligation 
to  the  petitioner  on  the  part  of  the  respondents  or  either  of  them 
is,  as  we  believe,  contractual,  and  accordingly  beyond  the  power 
of  the  Commission  to  regulate  or  enforce.  On  the  other  hand, 
if  the  rights  of  the  petitioner  are  being  infringed  by  the  stite  of 
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JSfew  York;  aa  suggested  by  the  respimdentSy  tliis  Commission  of 
course  is  absolutely  without  jurisdiction.     So  that  under  all 
aspects  of  the  case  the  petition  must  be  dismissed. 
All  coDcur. 


OHIO  PUBIilC  tTTHilTOSS  COMMISSION. 

BE  CINCINNATI  GAS  &  ELECTEIC  COMPANY  et  al. 

[No.  827.] 

Intercorporate  relations  ^  Pottera  of  CommUeion^Over  agreement. 
The  approval  of  Che  Ohio  Ooimnftfiioii  is  not  neoMBary  to  agree- 
ments as  to  leases  between  utiUties  not  furnishing  a  Kke  serYioe  or  prod- 
met  and  doing  bnsiness  in  the  same  municipality  or  locality. 

[April  1S»  191«.] 

Application  for  approval  of  agreement  between  gas  and  elec- 
tric companies;  petition  dismissed  (m  grounds  that  approval  was 
unnecessary. 

By  the  Commission:  This  day  this  mattei^  came  on  for  final 
consideration  upon  the  application  of  the  Cincinnati  Gas  & 
Electric  Company,  a  corporation  organiced  under  the  laws  of 
Ohio,  and  the  Union  Gas  &  Electric  Company,  a  corporation 
organized  under  the  laws  of  Ohio,  asking  the  consent  and  approval 
of  the  Commission  to  their  agreement  of  April  Ist,  1916,  mod- 
ifying lease  of  September  1st,  1906,  and  also  the  agreement  of 
April  1st,  1916,  between  them  and  the  Columbia  Trust  Com- 
pany, trustee,  under  the  first  and  refunding  mortgage  of  said 
the  Cincinnati  Gas  &  Electric  Company,  dated  April  1st,  1916, 
subordinating  the  lease  of  1906  and  the  modification  of  said  lease, 
dated  April  1st,  1916,  to  tfaei  lien  of  aaodfirot  a^id  refunding 
mortgage  dated  April  Ist,  1916,  and  ti&e  evidence. 

It  appearing  that  the  Cincinnati  Gas  &  Electric  Company  is 
not  furnishing  a  like  service  or  product  and  doing  business  in  the 
same  municipality  Off  locality  with  said  the  Union  Gas  &  Electric 
Company,  upon  consideratian  whereof^  the  C<»nmis8ion,  being 
duly  adHsed,  finds  and  holds  that  its  aj^nwal  and  eonsent  are 
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not  necessary  to  said  agreements,  or  any  of  them,  and  for  that 
reason  said  petition  is  dismissed. 

The  Publie  Utilities  Commission  of  Ohio,  Beecher  W.  WaJter- 
mire,  chairman ;  Lawrence  K.  Langdon,  Lonis  M.  Day,  Coounis* 
sioners. 


OHIO  PUBLIC  UTILITIES  COMMISSION. 

RE  PABMERS'  MUTUAL  TELEPHONE  COMPANY. 

[Xo.  656.] 

Monopoly  and  ootnpetition  —  Telephoneti  —  Adequate  service  hy  exists 
ing  compam^, 

*  1.  A  telephone  for  every  6.6  inhabitants  in  a  county  and  for  every 
6.8  inhabitants  in  a  Tillage  indicates  that  the  territory  is  adequately 
served  within  the  meaning  of  a  statute  (Ohio  Qen.  Code,  §  614-^2)  re- 
quiring a  certificate  of  public  convenience  and  necessity  to  enter  terri- 
tory already  adequately  served. 
ManopoM^  and  eampeUHtm^  Telephones  ^Invaaion  af  occupied  ter^ 
ritory  ^  Reduction  of  cost  of  service. 

2.  Public  convenience  and  necessity  does  not  require  the  admission 
oi  a  mutual  telephone  compaAy  into  territoi^  already  adequately  served 
merely  to  reduce  the  service  cost  to  members,  especially  where  appli- 
cant's service  is  of  a  limited  character,  t>btainab1e  only  by  members,  and 
not  subject  to  Gommlasioa  regulation. 

[May  28,  1916.] 

Appucation  of  the  Farmers'  Mutual  Telephone  Company  for 
a  certificate  of  convenience  and  necessity  to  enter  occupied  terri- 
tory; dismissed. 

Appearances:  Judge  George  Coyner  for  applicant;  Messrs. 
J.  W.  Barry  and  Miller  Dunbar,  Thompson  and  Martin  for  the 
ilorrow  County  Telephone  Company,  protestants. 

By  the  CommisMoa:  This  parDc«eding  is  an  application  by 
the  Farmere*  Mutual  Teleplione  Company  of  Cardington,  Ohio, 
for  a  certificate  of  pttblio  co&venience  and  necessity  to  construct 
and  operate  a  plant  for  the  furnishing  of  telephone  service  in 
territory  described  in  the  application.  The  applicant  company 
is  organised  under  the  laws  of  this  state  as  a  corporation  not  for 
profit,  for  the  purpose^  as  expressed  in  its  articles  of  incorpo- 
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ration,  of  'Tbuilding,  maintaining,  and  operating  a  mutual  tele- 
phone plant  not  for  profit  in  Morrow,  Marion,  and  Delaware 
counties.  The  termini  of  said  improvements  shall  be  Carding- 
ton,  Ohio,  Canaan  township,  Morrow  county." 

[1]  The  supreme  court  of  Ohio,  in  an  action  involving  the 
rights  of  the  applicant  company  to  exercise  its  charter  privileges 
in  the  territory  involved  in  this  proceeding,  held  that  as  a  con- 
dition precedent  thereto,  it  must  secure  a  certificate  of  public 
convenience  and  necessity  from  this  Commission,  under  §  614- 
52,  Gen.  Code.  Farmers'  Mut.  Teleph.  Co.  v.  Morrow  County 
Teleph.  Co.  —  Ohio  St.  — ,  P.U.R,  1916B,  401,  110  N.  E.  959, 
920  S.  336. 

Section  614-52  of  the  General  Code,  governing  this  proceed- 
ing, reads  as  follows :  "No  telephone  company  shall  exercise  any 
permit,  right,  license  or  franchise  that  may  have  been  heretofore 
granted  but  not  actually  exercised  or  that  may  hereafter  be 
granted  to  own  or  operate  a  plant  for  the  furnishing  of  any  tele* 
phone  service,  thereunder  in  any  municipality  or  locality,  where 
there  is  in  operation  a  telephone  company  furnishing  adequate 
service,  unless  such  telephone  company  first  secures  from  the 
Commission  a  certificate  after  public  hearing  of  all  parties  inter- 
ested that. the  exercising  of  such  license^  pearmit,  right  or  fran- 
chise is  proper  and  necessary  for  the  public  convenience." 

Applicant  desires  to  construct  and  operate  its  mutual  telephone 
plant  in  certain  territory  in  Morrow,  Delaware,  and  Marion 
countiea  While  the  territory  covered  by  the  application  is  set 
forth  somewhat. generally  in  a  roughly  drawn  map,  it  includes  all 
of  the  village  of  Gaardington,  Cardington  township,  and  the 
greater  part  of  Gi^ead,  Harmony,  Canaim,  Ppru,  Westfield,  and 
Lincoln  townships^  in*  Morrow  county  a  part  of  Richland  town- 
ship, in  Marion  county ;  and  a  small  portion  of  Oxford  .township, 
in  Delaware  county,,. 

The  protesting  company,  the  Morrow  County  Telephone  Com- 
pany, is  now  operating. in  practically  all  the  tprritory  covered  b^ 
the  application,  and  while  the  Beech  Telephone  Company  was 
mentioned  therein,  the  record  is  such  that  it  need  not  be  cc^- 
sidored  in  the  disposition  of  this  proceeding.  The  evidence  dis- 
closes that  the  Morrow  County  Telephone  Company's  plant  has 
been  established  and  in  operation  in  Morrow  county  for  more 
than  fifteen  years,  and  that  it  has  approximately  2,514  subscrib- 
P.U.R.1916D. 
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ers  to  its  service  in  the  county.  It  is  engaged  in  furnishing  to 
the  public  both  local  and  long-distance  service.  It  has  an  exchange 
located  in  the  village  of  Cardington,  with  587  subscribers,  255  of 
which  are  located  within  the  village  limits.  While  the  territory 
included  in  the  application  does  not  cover  all  of  Morrow  county, 
yet,  as  reflecting  the  extent  to  which  the  protesting  company  has 
developed  and  extended  its  service  throughout  the  county  and  in 
the  territory  covered  by  the  application,  the  evidence  discloses 
that  in  the  county  generally  there  is  one  telephone  for  every  six 
and  six-tenths  inhabitants ;  and  in  the  village  of  Cardington,  in 
which  applicant  desires  to  operate,  with  a  population  of  1,349, 
there  are  255  subscribers;  or  one  telephone  for  every  five  and 
three-tenths  inhabitants. 

While  it  is  contended  that  in  some  instances  the  service  afforded 
by  the  Morrow  County  Telephone  Company  has  not  been  entirely 
satisfactory  to  all  of  its  subscribers,  yet  upon  the  record,  and  so 
far  as  this  proceeding  is  concerned,  we  are  compelled  to  find  that 
its  plant  and  service  is  adequate  and  sufficient  to  serve  the  public. 
Since  jurisdiction  has  been  conferred  upon  this  Commission  to 
control  and  regulate  the  service  and  rates  of  telephone  companies, 
no  complaints,  either  formal  or  informal,  have  been  lodged  with 
it  with  respect  to  the  character  and  extent  of  its  service  and  the 
rates  charged  therefor.  The  law  vests  ample  authority  and  power 
in  this  Commission,  not  only  to  enforce  service  by  a  telephone 
company  to  all  persons  residing  within  the  territory  it  holds  itself 
out  to  serve,  but  to  see  that  the  service  is  furnished  at  a  reason- 
able and  just  rate  based  upon  the  value  of  the  property  used  and 
useful  in  the  furnishing  of  this  service.  The  Commission  is  con- 
stantly engaged  in  determining  questions  of  this  character,^ — 
valuing  the  property  of  utilities  furnishing  the  service  and  pre- 
scribing reasonable  rates  therefor. 

[2]  The  applicant  urges,  as  a  reason  for  the  granting  of  this 
certificate,  that  it  will  be  able  to  furnish  its  members  with  ade- 
quate service  for  less  money  than  they  are  now  paying.  There 
is  a  legitimate  field  within  which  a  mutual  telephone  company 
may  ioperate  and  serve  its  members.  In  this  proceeding,  how- 
ever, it  is  sought  to  duplicate  the  service  of  the  protesting  com- 
pany, not  only  in  the  village  of  Cardington,  but  throughout  a 

IsLTg^  portion  of  Morrow  county,  all  of  which  territory  is  now 
P.U.R.1016D.  •         ' 
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fiilly  developed  or  capable  of  being  devel(^p€d  by  the  existing  com- 
pany. Its  service,  if  not  voluntarily  extended  to  persons  who 
desire  the  same,  can  be  enforced  by  an  order  of  this  Commis- 
sion. It  must  jrendj3r  its  service  vitbout  discrimination  and  af 
the  same  rate  to  all  subscribers. 

We  cannot  see  our  way  clear,  nor  does  the  evidence  justify 
lis  in  holding  in  this  case  that  it  would  be  a  legitimate  exercise 
of  the  rights  of  this  mutual  telephone  company  to  confer  upon  it, 
by  the  issuing  of  a  certificate  of  convenience  and  necessity,  the 
right  to  duplicate  the  present  service,  thereby  impairing  its  pub- 
lic functions  on  account  of  this  duplication;  especially,  in  view 
of  the  fact  that  the  service,  which  is  contemplated  by  the  appli- 
cant company,  is  of  a  limited  character,  obtainable  only  by  its 
members,  and  subject  to  no  control  by  the  Commission  as  to  its 
service  and  rates. 

While  it  was  formerly  the  view  of  this  Commission  that  it  had 
no  control  over  mutual  tel^hone  companies,  and  that  it  was  not 
necessary  for  them  to  resort  to  this  Commission  for  a  certificate 
of  this  character,  the.  construction  placed  upon  the  law  by  the 
supreme  court,  however,  compels  us  to  tate  jurisdiction  and 
determine  questions  of  this  character,  on  the  broad  principles  of 
public  convenience  and  necessity.  While  it  is  not  the  intent  of 
the  law  to  prohibit  one  company  from  operating  in  territory 
already  occupied  by  another,  yet  the  facts  in  this  case  are  such 
as  require  us  to  hold  that  public  convenience  will  not  be  pro- 
moted and  served  by  the  issuing  of  this  certificate,  and  it  is  there- 
fore denied. 


OHIO  PUBLIC  ITl^IilTlBS  COMMISSION. 

RE  CHILLICOTHB  GAS,  LIGHT,  &  WATER  COMPANY. 

[No.  362.] 

VaUtatian^Mehearing^ConMderation  of  hetterments, 

1.  Additions,  l>etitemient«,  improyements,  and  changed  conditions 
after  a  rate  valuation  flhould  be  considered  on  a  rehearing  as  to  the 
valuation  and  rates  fixed. 

VaXnatlon  —  Proposed  betterments  —  Consideration  of. 

2.  The  cost  of  additions  to  supply  a  part  of  a  city  which  a  water 
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company  does  not  serre,  but  which  it  has  a  duty  to  serve,  will  be  in- 
cluded in  a  rate  valuation  of  the  entire  system,  on.  the  aasomptioiL 
that  the  utility  will  comply  with  the  Commiasion's  suggestion  to  per- 
form its  duty. 
Valuation  —  Paving  over  mains  —  Mains  laid  wtnca  mriginai  paving, 

3.  Only  the  paving  over  water  mains  laid  #Ms  the  original  pav- 
ing may  be  included  in  a  rate  valuation. 

Valuation  ^  Ftoperty  not  o%tmed, 

4.  A  site  for  a  power  house  and  other  structures  granted  by  a  city 
to  a  water  company  to  use  so  long  as  it  is  occupied  for  the  purpose 
of  supplying  water  should  not  be  included  in  a  rate  valuation. 

Betum  —  Operating  expense  ^  Loss  of  uKUer, 

6.  A  deduction  of  13  per  cent  for  water  lost  in  pumping  and  dis- 
tribution, and  4.2  per  cent  for  pump  slippage  and  valve  leakage,  was 
made  in  determining  the  amount  available  for  revenue  consumers  in  & 
rate  proceeding,  upon  an  inspection  of  the  plant  on  various  days  and 
comparison  with  similar  plants. 

ReHim  —  Operating  eaypense  «  Water  used  for  puVlie  purposes, 

6.  In  determining  the  amount  of  water  available  for  revenue  con- 
sumers in  a  rate  proceeding,  water  used  for  public  purposes  was  de- 
ducted on  the  assumption  that  the  furnishing  of  such  water  is  an  ex- 
pense borne  by  the  utility  and  is  a  beneficial  servioe  to  the  city  and 
the  inhabitants. 

Depreciation^ Water  system -^ Annual ^ Method  of  computing, 

7.  The  annual  depreciation  of  a  water  system  was  ccnnputed  by  de- 
ducting the  rate-making  value  from  the  reproduction  value,  and  divid- 
ing the  remainder  by  the  average  age  of  the  property. 

Beturn  »  Water  —  Eight  per  cent, 

8.  A  return  of  8  per  cent  was  held  proper  in  determining  a  water 
company's  annual  cost  of  service. 

Service  »  Water  »  Meters  —  Duty  to  furnish  atui  right  to  require, 

9.  A  water  company  should  furnish  meters  to  consumers  request- 
ing them;  and  should  have  the  privilege  of  requiring  all  consumers 
to  use  meters. 

Service  »  Water  —  Meters  «  Free  furnishing  and  repair, 

10.  Water  meters  should  be  furnished  and  kept  in  repair  free  by  the 
utility. 

Valuation -^Woricing  capital '^  Amount, 

11.  An  accumulation  of  moneys  collected  for  the  expense  of  tapping 
mains,  together  with  the  value  of  materials  and  supplies,  all  amount- 
ing to  $11,706.17,  was  held  sufficient  for  working  capital  and  for  thp 
supplying  of  meters  by  a  water  company  having  a  rate-making  value 
of  $233,193.44. 

Service -^  Jurisdiction  of  Commission '-' Minin^um  ftre^hydrant  pres- 
sure, 

12.  The  Ohio  Commission  cannot,  in  an  Inquiry  as  to  the  reason- 
ableness of  rates  fixed  by  the  ordinance,  pass  upon  a  question  of  serv- 
ice such  as  the  reasonableness  of  an  ordinance  provision  requiring  s 
certain   minimum    fire-hydrant   pressure. 
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TtUuatUm '^  Cfotng  value  — Coal  of  attaching  buMne99  ^  Faotora  eon' 
9idered. 

13.  Only  a  small  Bum  can  be  allowtd  for  the  oost  of  attachisg  a 
water  business,  in  the  absence  of  cost  records,  where  it  appears  that  both 
the  city  and  a  large  part  of  the  inhabitanta  were  anxious  to  obtain  the 
seryice;  that  a  majority  of  the  original  bonds,  the  bond  discount,  and  all 
betterments  and  improvements  for  a  great  number  ei  years  have  been 
paid  for  from  income,  and  that  reasonable  dividends  have  been  paid 
during  most  of  the  time. 

Rates  —  Water  —  Necesaity  of  schedule  for  ftushing  sewers. 

14.  A  Commission  does  not  err  in  not  establishing  a  water  sched- 
ule for  flushing  sewers  where  the  cost  is  spread  over  all  sendees,  since 
the  expense  should  be  borne  by  all  consumera 

Bates  —  Botcer  of  ComnUasion  ^To  fia  rates  for  services  not  provided 
for  in  ordinance. 

15.  The  Ohio  Commission,  in  the  absence  of  authority  to  fix  rates 
in  the  first  instance,  cannot,  on  appeal  to  it  from  a  rate  ordinance,  fix 
rates  for  services  on  which  the  ordinance  is  silent. 

Ueparation^  Jurisdiction  of  Comanission  ^^  Payment  for  service  re* 
oeived  free, 

16.  Any  right  of  a  utility  to  collect  from  consumers  for  service 
received  free  by  virtue  of  an  ordinance  afterwards  held  unreasonable 
is  in  the  courts,  and  not  through  the  Commission,  where  the  statute 
requiring  the  Commission  to  make  orders  for  refunds  does  not  pro- 
vide for  payment  of  deficiencies  by  consumers. 

[June  17,  1916.] 

Eeheabing  of  appeal  to  the  Commisdion  by  the  Ohillicothe 
Gas,  Light,  &  Wsieft  Company  from  water  rates  fixed  by  ordi- 
nance of  the  city  of  Chfllicothe;  rates  held  unreasonable  in  so 
far  as  they  differ  from  rates  prescribed  by  the  Commission,  which 
are  set  out  on  page  945,  infra.  The  rate-making  yalue  of  the 
property  was  fixed  at  $383,198.44. 

Appearances:  L.  B.  Denning  and  John  A.  Poland  for 
appellant;  Marshall  G.  Fenton,  Garrett  S.  Claypoole,  Joseph 
McGhee,  and  Frank  Davis  for  the  city  of  Chillicothe;  W.  G. 
Hyde  for  the  Hilltop  Association  of  Chillicothe;  E.  A.  Tinker 
for  certain  property  holders  of  the  city  of  Chillicothe. 

By  the  Commission:  The  original  complaint  in  the  abov&- 
entitled  matter  grew  out  of  an  appeal  by  the  Chillicothe  Gas, 
Light,  &  Water  Company  from  the  rates  fixed  for  water  by  the 
council  of  said  city  by  ordinance  No.  362,  new  series. 

It  is  a  controversy  of  long  standing,  having  originated  before 
the  Public  Service  Commission  of  Ohio  prior  to  the  enactment  of 
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the  Public  Utilities  law,  and  most  of  the  testimony  was  taken 
before  any  of  the  pres&at  m^nbeiB  of  this  Cooinaissian  were  in 
office. 

The  records  disclose  that : 

On  the  3l8t  day  of  May,  19J2,  the  city  council  of  said  city  of 
Chillicothe,  Ohio,  passed  an  ordinance  fixing  the  rates  for  serv- 
ice in  said  city  of  Chillicothe,  of  the  Chillicothe  Gas,  Light,  & 
Water  Company,  hereinafter  sometimes  referred  to  for  conven- 
ience as  the  company  or  the  water  company — and  said  company 
feeling  itself  aggrieved  appealed  from  the  protrisions  of  said  ordi- 
nance to  the  then  Public  Service  Oommission  of  Ohio.  Evidence 
was  heard  on  said  appeal,  valuations  were  made  of  the  property 
of  said  water  company,  and  such  steps  were  taken  that  on  the 
31st  day  of  July,  1914,  the  Public  Utilities  Commission,  which 
had  then  been  created  as  the  successor  of  the  Public  Service  Com- 
mission, fixed  the  rates  to  be  charged  by  said  water  company 
for  said  service. 

On  the  26th  day  of  August,  1914,  the  said  water  company 
filed  its  application  for  a  rehearing  of  said  matter,  setting  forth 
numerous  grounds  of  complaint  against  the  valuation  of  its  prop- 
erty fixed  by  the  Commission  and  against  the  rates  provided  for 
in  the  order  of  the  Commission. 

On  the  15tli  day  of  December,  1914,  the  Commission  granted 
the  application  for  a  rehearing,  and  stayed  its  former  order,  and 
postponed  the  enforcement  thereof  for  and  during  the  pendency 
of  this  case  on  said  rehearing. 

On  the  19th  day  of  April,  1915^  this  matter  came  on  for 
rehearing  upon  the  evidence  as  to  the  valuation  fixed  by  the 
Commission  of  the  property  of  said  water  company  used  and 
useful  in  supply ii;^  consumers  in  said, city,  and  as  to  the  reason- 
abloQCiss  of  the  rates  fixed  by  the  Commission  based  on  said  valu- 
ation. 

After  hearing  the  evidence  and  the  argument  of  counsels,  the 
Commission  caused  a  new  appraisal  to  be  made  of  said  water 
company's  property  used  and  useful  in  supplying  water  to  its  con- 
sumers in  said  city,  including  additions  and  betterments  up  to 
the  2Gth  day  of  May,  1915. 

[1]  On  the  rehearing,  owing  to  the  fact  that  more  than  two 
years  had  elapsed  since  the  appraisal  of  the  property  of  the  water 
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company  bj  the  Commission,  soocie  contention  arose  as  to  what 
date  should  he  considered  in  determining  the  value  of  the  'water 
company'^  properly, — ^whether  it  ^ould  be  as  of  the  date  of  the 
first  ai^raisal  by  the  Commission,  to  wit^  January  31,  1913,  or 
as  oi  the  date  on  which  the  reappraisal,  if  any,  should  be  actually 
made.      . 

The  Commission  was  and  stjill  is  of  the  opinion  that  the  valua- 
tion should  be  as  of  the  date  of  the  appraisal  upon  which  the  rates 
objected  to  were  fixed,  but  that  all  additioi^  and  bettermwts  and 
improv^nents  and  changed  conditions  if  any  since  made  should 
be  o<msidered,  so  that  in  filing. the  valuation  upon  which  to  deter- 
mine the  justice  .of  the  rates  the  present  value  of  the  property 
might  be  tal^en  into  consideration* 

We  think  that  ample  authority  is  given  by  §  499-18  of  the 
General  Code  and  by  other  sections  for  such  procedure ;  and  in 
determining  the  value  of  the  company's  property  used  and  useful 
for  the  service  of  the  public,  we  have  taken  into  consideration  all 
betterments  and  improvements  up  to  the  26th  day  of  May,  1915. 

The  Commission  coming  now  to  fixing  the  final  valuation  of 
the  properly  of  the  Chillicothe  Gas,  Light,  &  Water  Company, 
used  and  useful  for  the  convenience  of  the  public,  exclusive  of 
such  elements  as  may  not  lawfully  be  included  in  an  appraisal 
of  property  for  rate-making  purposes,  upon  the  pleadings, 
exhibits,  and^  evidence,  find  that  the  final  valuation  of  said  prop- 
erty as  of  the  date  of  May  26,  1915,  is  as  set  forth  in  the  follow- 
ing schedule,  to  wit : 

Final  Summary. 

ni*-?*                            Tio.^5««««                                 Cost  of  Present 
ClaBsia-                            Description.                            Reproduction.      Value, 

cation.                                                                                    '^  . , 

"A"       Real  estate. ,....$     8,661.64    $     8,144.26 

''B"      Transmission  and  distribution  system '  179,167.28  133,64dJ63 

"C^      Buildings  and  structures 46,298,60  38,292.77 

«pv       Pumping  station  equipment   17,836.77  14,392.73 

'*E"      General  equipment , . . .       2,150.82  1,501.(» 

"F"      Paving  , 1,632.30  1,190.05 

"G"      Materials  and  supplies 3,016.68  2,783.68 

ToUl $257,664.09     $194,951.81 

10%  allowance  for  contingencies  engineering  and  su- 
pervision on  items  "B,"  "C,"  and  "D" 24,230.27        18,133.22 

5%  allowance  for  interest  and  taxes  during  con- 
struction on  items  **A,"  "B,"  ^C,"  "D,"  "E," 
and  "F" 12,732.37  9,608.41 

Cost  of  attaching  business ' 4 .       2»600.00  S^fiAO.OO 
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Total  physical  valuation  for  rate-making  purposes  297,126.73      226,103.44 
Estimated  cost  of  Carlisle  Hill  improvement 8,000.00  8,000.00 

Total $305,126.73    $283^93.44 

The  Commission,  having  carefully  considered  the  situation  on 
Carlisle  Hill  as  described  by  the  evidence,  is  of  the  opinion,  and 
so  finds,  that  some  suitable  provision  should  be  made  by  the  wat^ 
company  for  supplying  the  residents  of  that  locality  with  rea- 
sonable and  adequate  service. 

[2]  The  evidence  discloses  that  when  the  water  company 
began  operations  in  said  city,  more  than  99  per  cent  of  the  inhab- 
itants lived  on  the  lower  ground,  and  less  than  1  per  cent  lived 
upon  Carlisle  Hill,  which  is  approximately  165  feet  above  the 
level  of  the  city.  It  is  manifestly  the  duty  of  a  water  company 
which  secures  a  franchise  to  furnish  water  in  a  city,  to  make  pro- 
vision for  supplying  every  demand  which  may  reasonably  be 
made  upon  it  by  any  or  all  of  the  inhabitants  of  said  city.  The 
evidence  discloses  that  there  are  now  fifty  or  more  residents 
of  Carlisle  Place  and  that  it  is  a  growing  section.  It  is  not 
within  the  province  of  the  Commission  to  define  specifically  what 
sort  of  machinery,  apparatus,  or  appliances  shall  be  installed. 
Its  duty  ends  with  ordering  the  company  in  a  proper  proceeding 
to  furnish  adequate  service.  However,  the  engineer  of  the  Com- 
mission, having  made  careful  inspection  of  the  situation,  recom- 
mends "that  a  steel  storage  tank  of  approximately  20,000  gallons 
capacity  be  installed  upon  steel  supports  and  proper  foundaticm, 
supports  to  be  of  suflicient  height  to  support  the  bottom  of  the 
tank  35  feet  above  the  normal  level  of  the  water  in  the  reservoir. 
That  a  suitable  motor-driven  pump  having  a  capacity  of  at  least 
10,000  gallons  in  six  hours  be  installed  to  supply  the  tank  for 
the  demand  made  upon  it;  that  a  proper  brick  building  be  erected 
to  house  the  motor  and  pump  and  the  connections,  and  that  suit- . 
able  pipe  connections  be  made  between  the  pump,  tank,  and  the 
water  distributing  system  serving  the  hill-top  territory." 

And  it  is  suggested  that  this  or  some  similar  device  be  installed 
by  the  company  to  meet  the  requirements  upon  Carlisle  Hill,  and 
if  adequate  service  is  not  provided  for  on  the  hill  top,  eomplaint 
can  be  made  to  the  Commission. 

When  these  improvements  have  been  made,  it  is  just  and 
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proper  that  the  water  company  should  receive  a  return  upon  ita 
investment. 

The  Commisaion's  engineer  has  estimated  the  cost  of  installing 
the  apparatus  necessary  to  take  care  of  the  situation  on  the  hill 
top  at  $8,000.  This  sum  will  be  added  to  the  present  valuation 
of  the  property,  making  the  total  valuation  $233,193.44,  upon 
the  assumption  that  the  company  will  comply  with  the  suggestion 
of  the  Commission. 

[3,  4]  In  arriving  at  the  present  value  of  the  water  com- 
pany's plant  the  Commission  has  not  allowed  for  paving  over 
mains  except  where  the  mains  or  services  were  installed  after 
the  paving  was  laid;  neither  has  it  included  the  value  of  the 
real  estate  granted  to  said  company  by  the  city  of  Chillicothe  by 
ordinance  upon  wLich  to  erect  a  power  house  and  other  struc- 
tures for  supplying  water  "and  to  be  held  and  enjoyed  by  said 
company  and  its  assigns  so  long  as  said  power  house  and  other 
structures  shall  be  maintained  thereon." 

It  does  not  seem  to  the  Commission  that  it  is  just  that  the 
public  should  pay  a  return  upon  property,  the  use  of  which  it 
has  only  granted  to  the  company  so  long  as  it  occupies  it  for  the 
purpose  of  supplying  water  to  that  same  public. 

Coming  now  to  the  question  of  rates :  The  Commission's  engi- 
neer has  made  a  careful  inspection  of  the  books  of  the  water 
company.  In  arriving  at  a  basis  upon  which  to  determine  the 
amount  of  water  pumped,  he  has  used  the  period  of  one  year  from 
September  1,  1914,  to  August  31,  1915,  and  the  record  discloses 
that  during  that  year  there  was  pumped  309,868,210  gallons. 

[5,  6]  From  a  very  careful  examination  of  the  plant  and 
inspection  of  the  pumps  and  apparatus  on  various  days,  compar- 
ing this  plant  with  many  other  similar  plants  with  which  he  is 
familiar,  he  estimated  that  13  per  cent,  or  40,282,867  gallons, 
were  lost  in  pumping  and  in  distaribution.  By  like  investigation 
he  arrived  at  4.2  per  cent  as  the-slippage  and  valve  leakage  in 
the  pump.  There  is  also  deducted  17,597,249  gallons  of  water 
used  for  public  purposes. 

The  estimate  of  water  used  for  public  purposes  is  based  upon 
a  statement  taken  from  the  records  of  the  fire  department  in 
which  is  shown  the  number  of  firco  and  the  total  hours  in  use 
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of  the  hose  during  a  period  of  three  years.  The  amount  used  for 
flushing  fire  hydrants  is  computed  from  figures  taken  by  the 
Commission's  inspectors  who  accompanied  workmen  while  flush- 
ing fire  hydrants,  and  from  data  and  statistics  gathered  from 
various  sources.  Each  of  the  other  items  have  been  estimated 
from  data  thus  carefully  gathered. 

The  deduction  of  water  used  for  public  purposes  is  made  on  the 
assumption  that  the  furnishing  of  all  of  this  water  for  the  pur- 
pose indicated  constitutes  an  expense  that  is  necessarily  borne 
by  the  company,  and  consequently  is  a  part  of  its  operating 
expense.  It  is  also  a  service  which  is  beneficial  to  the  entire 
city  and  all  of  the  inhabitants  thereof,  and  the  burden  should  rest 
upon  all  consumers  of  water  in  proportion  to  the  amounts  con- 
sumed by  them.  The  following  table  discloses  the  method  of 
arriving  at  the  final  figure  of  251,988,094  j^ons  of  water  I 

annually  available  for  revenue  consumers: 

Water  Pumped. 

Average  gallons  pumped  per  day,  September,  1914 1,012,776 

Average  gallons  pumped  per  day,  October,  1914    851,719 

Average  gallons  piunped  per  dajt  November,  1914   744,590 

Average  gallons  pumped  per  day,  December,   1914    782,106 

Average  gallons  pumped  per  day,  January,  1915 763,668 

Average  gallons  pumped  per  day,  February,   1915    768,817 

Average  gallons  pumped  per  day,  March,  1915 749,238 

Average  gallons  pumped  per  day,  April,  1915    789,467 

Average  gallons  pumped  per  day,  May,  1915 817,182 

Average  gallons  pumped  per  day,  June,  1915  944,377 

Average  gallons  pumped  per  day,  July,  1915   1,071,523 

Average  gallons  pumped  per  day,  August,  1915  : 891,987 

Total    10,187,450 

Averajrc  daily  gallons 848,954 

Gallons  per  year 309,868,210 

Less  estimated  loss  in  pumping  and  distribution  system  13%  ...  40,282,867 

Net  amount  available  for  delivery 269,585,343 

Water  devoted  to  public  use 17,597,249 

Water  available  for  revenue  consumers   251,988,094 

Note — 4.2%  slippa^  allowed  for  in  above  figures. 

Water  devoted  to  public  use 17,507,249  gal.— 056% 

Estimated  loss  in  pumping  and  distribution  ^tem  40,282,867  gal. — ^13  % 

Total    57,880,116  gaL— 186% 

As  to  the  Cost  of  Services  per  Tear, 

[7]  The  average  age  of  this  company's  property  is  estiuiated 
from  the  best  information  obtainable  at  24.9  years.    Deducting 
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the  present  value  of  the  property  as  of  May  26,  1915,  from  the 
reproduoti(m  value,  and  dividing  the  remainder  by  24.9,  gives 
the  stun  of  $2,888.88  as  tne  average  depreciation  per  year. 

The  general  expenses  of  the  company,  the  oost  of  operating 
the  pumping  station,  the  maintenance  of  the  entire  system,  and 
the  amount  of  taxes  paid  by  the  <iompany,  were  taken  from  the 
company's  books  for  the  year  1914. 

The  estimated  aimual  cost  of  operating  the  improvements  to 
be  made  on  Carlisle  HiU  is  $750,  and  the  annual  depreciation 
$320. 

[8]  The  Commission  is  of  the  opinion  that  in  a  plant  such 
as  this,  taking  into  consideration  its  history,  the  present  condi- 
tions under  which  it  operates,  and  its  value,  that  a  fair  rate  of 
return  upon  the  investment  is  8  per  cent,  and  it  is  upon  that 
basis  that  the  computations  have  been  made. 

The  following  table  shows  these  various  items  and  the  method 
by  which  the  Commission  arrived  at  the  cost  of  service  per  year: 

8%  Rate  of  Return. 

Commission's  valuation  May  25,  1915 $225,193.44 

Estimate  for  Carlisle  Hill  improvement 8,000.00 

Total  value  for  rate  making $233,193.44 

Return  @  8% 18,656.48 

Total   depreciation 71,933.29 

Average  age  of  property,  24.9  years;  depreciation  per 

year    $  2,888.88 

Return  @  8%    $18,655.48 

General  expenses   '6,107.58 

Pumping  station    .....*  5,604.58 

Maintenance    2,534.29 

Taxes ; 2,746.91 

Estimated  operating  expense,  Carlisle  Hill  improve- 
ment     760.00 

Depreciation  Carlisle  Hill  improvement  @  4% 320.00 

Total  cost  of  service  per  year $39,607.72 

[9,  10]  The  Commission  is  of  the  opinion  that  the  water  com- 
pany should  be  required  to  furnish  water  through  meters  to  all 
consumers  requesting  the  same;  and  that  upon  the  other  hand, 
the  water  company  should  have  the  privilege  of  requiring  all 
cons^mers  to  use  meters  if  it  so  desires.  When  meters  are  used 
the  water  company  shall  furnish  the  same  aud  keep  them  in  repair 
free  of  charge  to  the  consumer.  .    . 

[11]  The  water  company  has  in  effect  a  regulation  providing 
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for  a  charge  of  $3  *^o  cover  expense  of  tapping.**  It  appearing 
that  from  this  source  the  company  has  accumulated  a  sum 
amounting  to  $8,922.49,  and  it  also  appearing  that  the  company 
has  the  value  of  the  labor  and  material  in  the  plant  itself,  the 
Commission  is  of  the  opinion  that  this  sum  should  be  set  aside  as 
working  capital ;  and  it  further  appearing  from  the  appraisement 
that  the  company  has  been  allowed  the  sum  of  $3,016.68  repro- 
duction value,  or  $2,783.68  present  value  for  materials  and  sup- 
plies, that  this  sum  so  accumulated  and  the  sum  allowed  for  mate- 
rial and  supplies  is  suflScient  working  capital  for  a  water  company 
operating  in  the  manner  and  under  the  conditions  in  which  this 
company  operates^  and  is  also  ample  to  take  care  of  the  demands 
which  may  be  made  upon  it  for  supplying  meters, 

[12]  Coming  now  to  a  consideration  of  some  of  the  specific 
grounds  of  complaint  set  forth  in  the  application  for  rehearing: 
The  third  ground  of  complaint  is  that  the  Commission  erred  in 
its  ruling  that  it  had  no  jurisdiction  to  pass  upon  the  reasonable- 
ness of  the  ordinance  of  said  city  as  to  the  minimum  pressure  of 
45  pounds  at  each  fire  hydrant. 

As  the  Commission  views  it,  the  matter  of  pressure  is  in  the 
nature  of  regulation  of  service  rather  than  of  the  justness  of  the 
rates  established  by  the  city  council,  which  is  now  the  subject  of 
inquiry.  If  at  any  time  the  pressure  should  not  be  sufficient  to 
meet  the  reasonable  demand,  complaint  can  be  made  to  the  Com- 
mission in  that  respect. 

[13]  Another  ground  of  complaint  set  forth  in  the  brief  of 
counsel  for  the  company,  but  not  included  in  the  application  for 
rehearing,  is  that  the  complainants  **are  unable  to  determine  from 
the  previous  order  of  the  Commission  whether  or  not  any  con- 
sideration is  given  or  any  allowance  made  for  going  value." 

This  Commission  has  established  the  policy  of  making  an 
allowance  in  proper  cases  of  a  sum  for  the  ^*cost  of  attaching 
business,"  which  would  be  sufficient  to  take  the  bare  bones  of  a 
plant  and  quicken  them  into  life  or  transform  them  into  a  going 
concern  capable  of  earning  an  income  and  performing  the  fuwj- 
tions  for  which  they  were  designed ;  and  beyond  this  we  have  not 
allowed  any  additional  sum  as  going  value. 
•  While  the  value  of  a  going  concern  would  be  the  same  to  its 
stockholders  or  for  the  purpose  of  purohode  and  sale  whether  its 
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consumers  were  secured  by  great  effort  or  came  voluntarily 
for  rate-mftking  purposes,  it  would  seem  that  the  consumers 
should  not  be  required  to  pay  a  return  upon  a  greater  simi  -than 
was  actually  expended  for  this  purpose;  and  if  that  theory  be 
true^  where^  as  in  this  case,  there  are  no  actual  figures  obtainable 
from  the  books  or  otherwise,  it  is  proper  to  inquire  into  the  his- 
tory of  the  inception  and  the  development  of  the  utility  which  is 
being  valued,  the  circumstances  and  conditions  under  which  it  is 
and  has  been  operatii^  and  all  of  the  surrounding  circumstances 
to  determine  what  sum,  in  view  of  all  of  these  things,  would 
necessarily  be  expended  in  breathing  into  it  the  breath  of  life. 

Looking  into  the  record  we  discover  that  on  and  prior  to  July 
21,  1881,  the  Chillicothe  Gas,  Light,  &  Water  Company  was 
engaged  in  furnishing  artificial  gas  to  said  city,  and  was  occupy- 
ing the  streets  and  alfeys  and  public  places  for  that  purpose ;  that 
said  city  had  no  waterworks  system,  and,  being  desirous  of  having 
such  a  system  installed,  entered  into  an  agreement  with  said  com- 
pany to  the  effect  that  if  it  would  construct  a  **good  and  substan- 
tial waterworks  of  sufficient  capacity  for  a  full  supply  of  water 
for  city  fire  hydrants  and  flushing  and  cleaning  gutters  and 
sewers,  filling  cisterns,  and  for  any  other  purpose  where  water  is 
required  in  the  prosecution  of  public  works,  also  for  the  use  of  the 
inhabitants  of  said  city,"  the  city  would  take  said  service  '-for 
the  period  of  eight  years  from  and  after  the  commencement  of 
said  water  supply;''  and  the  contracting  parties  at  that  time 
agreed  upon  rates  to  be  charged  for  said  service  during  said  term. 
It  further  appears,  by  ordinance  duly  passed  at  that  time,  that 
the  city  grants  to  the  water  company  certain  public  grounds 
upon  which  to  erect  its  ^^power  house  and  otheor  structures  to  be 
used  in  obtaining  said  supply  of  wate(r." 

The  contract  e!ate]^ed  into  at  that  time  and  the  ordinance 
passed  by  the  council,  indicate  that  there,  was  an  insistent  demand 
for  the  service  of  the  company,  and  that  both  the  city  and  a  goodly 
pc^on  of  the  citizens  were  anxious  to  obtain  the  service.  The 
market  for  the.<?ommpdity  seems  to  Jiave  been  at  hand  await- 
ing the  supply. 

It  is  also  worthy  of  note  in  this  connection  that  at  the  last 
bearing  the  superintendent  of  the  water  company  testified  that 
the  original  investment  wfi&  $100,000;  that  the  net  sum  of  $96,- 
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000  thereof  was  derived  from  the  sale  of  bonds,  and  the  discount 
of  $4,000  was  paid  from  the  income  of  the  gas  company; 
that  since  then  the  company  has  gone  out  of  the  gas  business 
entirely,  and  is  devoting  its  entire  energies  to  the  water  branch 
of  its  business ;  that  $70,000  of  the  bonds  which  were  sold  at  the 
beginning  have  been  paid  out  of  reveiMie  of  the  water  company, 
and  for  at  least  the  last  twenty-six  years  all  betterments  and 
improvements  have  been  paid  for  from  the  income,  and  that  in 
addition  thereto  the  company  has  been  able  during  most  of  its 
history  to  pay  reasonable  dividends  to  its  stockholders. 

In  view  of  all  of  these  facts  we  think  that  $2,500  is  a  suffi- 
cient sum  to  be  allowed  for  the  cost  of  attaching  business. 

[14,  15]  It  is  objected  that  the  former  order  "fails  to  make  a 
schedule  of  prices  to  be  charged  for  water  furnished  the  city  for 
flushing  the  sewers,  for  lawn  sprinkling  service,  water  motors, 
etc.,  where,  there  has  been  no  meter  installed." 

The  service  of  flushing  sewers  is  rendered  necessary  by  the  use 
of  water  for  sanitary  and  domestic  purposes^  and  the  expense 
thereof  should  be  borne  by  all  consumers.  Ko  separate  schedule 
is  provided  for  this  service,  but  it  was  taken  into  consideration 
in  fixing  the  schedule  of  rates  to  consumers  and  the  cost  thereof 
spread  over  the  entire  service. 

Jlates  for  sprinkling  lawns  axe  contained  in  the  schedule  here- 
inafter set  forth.  No  rates  for  "motors,  etc.,"  were  fixed  by  the 
ordinance  from  which  appeal  was  taken ;  and  as  the  Commission 
has  no  authority  to  fix  rates  in  the  first  instance^  it  has  no  power, 
on  appeal,  to  establish  rates  for  service  on  which  the  ordinance 
is  ^lent«  No  appeal  oan  be  taken  from  a  rate  which  has  no 
existence.  Such  additional  service  should  be  first  dealt  with  by 
the  city  council ;  or,  as  the  water  company  is  given  the  right  to 
require  the  consumer  to  use  a  metet,  it  has  ample  means  of  pro- 
viding for  any  service  which  is  not  provided  for  in  the  ordinance. 

In  like  manner  the  complaint  that  "the  order  does  not  provide 
for  a  proper  and  adequate  minimum  charge"  may  be  dismissed. 
The  ordinance  is  silent  on  the  subject  of  minimum  (^Arge.  While 
it  is  customary  for  a  utility  to  make  a  reasonable  ''ready  to  serve 
charge,"  that  question  is  not  now  before  us,  and  the  matt^  is  pro- 
vided for  in  §  614-17  of  the  General  Code. 
P.U.R.1916D. 
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[16]  fhe  elevCTith  ground  of  complaint  in  the  application  for 
rehearing  is  that  the  order  of  the  Commission  "requires  the 
refund  to  consumers  for  excess  charges  alleged  to  have  been 
made,  but  does  not  provide  for  the  collection  for  service  rendered, 
required  by  the  ordinance  to  be  free,  and  which  provision  the 
Commission  finds  unreasonable,  biit  wherein  the  conswmers  have 
had  the  benefit  of  free  service  by  virtue  of  said  ordinance  during 
the  pendency  of  this  proceeding,"  etc.  It  is  sufficient  answer  to 
this  objection  that  §  614-45  of  the  General  Code  requires  the 
Commission  to  "make  all  necessary  orders  in  respect  to  the 
.  .  .  manner  of  making  such  refunders."  It  does  not,  how- 
ever, provide  that  the  Conunission  shall  make  an  order  inquiring 
itjonsumersto  pay  any  deficiency  to  the  company.  If  the  com- 
pany has  any  remedy  in  this  respect  it  is  in  the  cdurts,  and  not 
with  this  Commission. 

Upon  the  law  and  the  evidence,  and  in  view  of  the  peculiar 
facts  and  circumstances  surrounding  the  history  of  the  inception 
and  development  of  the  Chillicothe  Gas,  Light,  &  .Water  Cojaa- 
pany,  the  location  and  manner  of  operation  of  said  company  in 
said  city  of  Chillicothe,  Ohio,  the  Commission,  having  in  mind 
the  value  of  the  property  of  said  company  usefd  and  useful  fori 
the  conveijience  of  the  public  for  furiushing  water  for  public  and 
private  consumption,  public  grounds  and  buildings,  streets,  lanes, 
alleys,  avwiues  and  for  fire  protection,  the  cost  of  operation,  the 
revenue  which  said  water  company  must  derive  in  order  to  pa^- 
all  necessary  expenses  and  obligations,  to  provide  from  income  for 
surplus  depreciation  and  contingencies,  and  to  yield  a  fair  rate 
on  its  investment,  finds  that  th^  following  schedule  of  flat  rates 
to  be  charged  by  thje  said. the  Chillicothe  Gas,  Light,  &  Water 
Company  for  service  to  its  cppsumerpin  the  said  city  of  Chilli- 
cothe, Ohio,  axe  the  just  and  rea^onablQ  rates  for  said  service,  to 
wit:  .  ... 

For  "banks ; $5,00  to  $10.00 

For  bakeries 6.00  to     10.00 

For  bathtubs,  public '..}. ...........  5i)0 

For  bathtubs,. private    , 2.60 

For  barber  shop,  first  chair   4.00 

Fot  bai%sr  shbp,  eadi  additional  chair  ;.  t  .;...<  .•  2.50 

For  blacksmith  shop,  one  fire 3.00 

For  blacksmith  shop,  each  additional  fire   ...:..  '  1.75 

For  breweries  and  distilleries  ..............  ^ ...,,..,... .  Meter       , 

For  buildins:  purposes,  stone  work  per  perch  ...  ^ ... : 05 
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For  buildiog  purposeB,  brick  work  per  1,000 10 

For  plastering,  per  100  yards 25 

For  dwellings,  four  rooms  or  less , 3.00 

For  dwellings,  each  additional  room .75 

For  oflSces  and  sleeping  rooms 2.00  to      6.00 

For  printing  offices  7.00 

For  restaurants    5.00  to     20.00 

For  saloons    5.00  to    20.00 

For  hotels  and  boarding  houses,  per  room  to  16   1.00 

For  hotels  and  boarding  houses,  additional  rooms  each  . .  .50 
For  stables,  public,  including  carriage  washing  per  stall 

to  6 2.00 

For  stables,  public,  including  carriage  washing,  each  addi* 

tional  stall    50 

For  stables,  private,  including  carriage  washing,  per  stall  2.00 

For  steam  engine,  per  horse  power   2M 

For  stores    2.00  to    10.00 

For  railroads   Special 

For  urinals,  public    5.00 

For  urinals,  private    3.00 

For  urinals,  constant  flow  5.00  to    10.00 

For  water -ckwetSy  public   5.00 

For  water-closets,  private   3.00 

For  sprinkling  in  street  50'  front  or  less,  per  season  to  com- 
mence on  the  1st  day  of  April  and  end  on  the  Ist  day  of 

December  each  year 5.00      (SO*) 

For  sprinkling  40^  inlot  k"  noEssle  not  to  exceed  4  hours  per 

day,  $3  plus  7i^  for  each  additional  foot  front  of  lot  3.00  plus  7^ 

For  fire  hydrants    l«i  100— $55.00 

For  fire  hydrants    Over  200 —  40.00 

For  fire  hydrants ibid  100—  60.00 

And  that  the  just  and  reasonable  meter  rates  to  be  charged  for 
such  service  are  as  follows: 

For  the  first  50,000  gallons  or  less  per  quarter,  20  cents  per 
1,000  gallons. 

For  the  next  50,000  gallons  or  lees  per  quarter,  17  cents  per 
1,000  gallons. 

All  over  100,000  gallons  per  quarter,  15  cents  per  1,000 
gallons. 

And  in  so  far  as  said  rates  so  found  to  be  just  and  reasonable 
are  in  conformity  with  the  rates  fixed  by  the  said  ordinance  of 
said  city  of  Chillocothe,  Ohio,  the  same  are  hereby  ratified  and 
concerned ;  and  in  so  far  as  the  rates  fixed  by  said  (^ dinance  are 
not  in  conformity  with  the  rates  so  found  by  this  Commission  to 
be  just  and  reasonable,  they  are  hereby  found  and  declared  to  be 
unjust  and  unreasonable;  and  it  is  ordered  that  the  rates  so  found 
by  the  Commission  to  be  just  and  reasonable  be  and  they  are 
hereby  substituted  for  the  said  unjust  and  unreasonable  rates  pro- 
vided in  said  ordinance. 

And  in  so  far  as  the  findings  of  this  Commission  herein  as  to 
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rates,  .practices,  values,  and  all  matters  covered  by  this  finding 
are  in  conformity  with  the  former  order  of  the  Commission,  said 
former  order  is  approved  and  confirmed;  and  in  so  far  as  the 
findings  herein  are  not  in  conformity  with  said  former  findings 
and  order  of  the  Commission,  said  order  i&  modified  to  conform 
to  the  order  to  be  issued  herein. 

And  the  rates  so  found  to  be  just  and  reasonable  by  this  Com- 
mission are  declared  to  be  the  maximum  rates  which  may  be 
charged  by  the  Chillicothe  Gas,  Light,  &  Water  Company  for  its 
service  to  consumers  in  the  city  of  Chillicothe,  Ohio,  for  and 
during  the  period  fixed  by  said  ordinance  in  said  city  passed  by 
the  city  council  of  said  city  on  the  21st  day  of  May,  1912,  and 
said  the  Chillicothe  Gas,  Light,  &  Water  Company  is  hereby 
ordered  to  cease  and  desist  from  collecting,  charging,  or  demand- 
ing from  its  consumers  in  said  city  any  greater  sum  than  the  rates 
herein  found  to  be  just  and  reasonable  during  the  term  fixed  by 
said  ordinance,  and  an  order  will  be  entered  accordingly. 
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PUBLIC  SERVICE  COMMISSION  OP  WASHINGTON 

V. 

PACIFIC  TELEPHONE  &  TELEGRAPH  COMPANY. 

[Nos.  1810,  1825.] 

Valuation  ^  Rate  making  —  Variation  from  statutory  n^ethode. 

1.  The  Washington  Public  Service  Commission  law  (Acts  1911, 
chap.  117,  §  92),  in  requiring  the  Commission  to  find  the  cost  of  repro- 
duction, the  market  values,  and  other  values  of  utility  property,  does 
not  preclude  the  fixing  of  a  different  value  as  a  rate  base. 

Valuation  —  Cost  of  reprodttetion  —  Faulty  assum/ptions, 

2.  A  reproduction  cost  estimate  cannot  be  used  in  a  telephone  rate 
valuation  where  hypothetical  conditions  of  extraordinary  cost  due  to 
forced  construction  are  assumed  while  the  evidence  shows  normal  con- 
struction. 

Valuation'-^ "Fair  value** ^ Definition* 

3.  The  "fair  value''  of  property  as  used  in  rate  making. should  be 
the  reasonable  and  necessary  detriment  a  utility  suffers  in  preparation 
for  and  in  the  service  of  its  patrons,  without  any  consideration  of  value 
created  by  the  public. 
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Valuation  ^Theari99'^"  Actual  performance  J' 

4.  The  "actual  performance"  of  a  telephone  company,  based  upon 
its  records,  was  taken  by  the  Washington  Commission  as  the  value  for 
rate  making. 

Valuation  ^ABsetS'^  Sums  due  from  mihscrihers  and  agents, 

5.  Sums  due  a  telephone  company  from  subscribers  and  agents  can- 
not be  included  in  a  rate  valuation. 

Valuation  —  Development  oost  —  Telephones. 

6.  The  cost  of  developing  a  telephone  business  should  be  included 
in  a  rate  valuation. 

[April  25,  lgi6.] 

Pbocbedings  to  fix  the  rate-making  value  of  the  Pacific  Tele- 
phone &  Telegraph  Company,  growing  from  consolidated  pro- 
ceedings relating  to  rates,  tolls,  charges,  contracts,  rules,  and 
regulations  of  the  Pacific  Telephone  &  Telegraph  Company; 
value  fixed  at  $19,382,209.  It  was  stated  that  the  rates,  etc., 
would  be  considered  in  a  separate  order. 

Reynolds,  Chairman :  By  consent  of  all  parties,  causes  Num- 
bers 1810  and  1825  have  been  consolidated  (trans,  page  5),  but 
the  findings  and  order  herein  refer  only  to  the  valuation.  The  ex- 
change rates,  tolls,  charges,  contracts,  roles,  and  regulations  will 
be  considered  in  a  separate  order.  It  was  consented  by  the  com- 
pany that  any  segregation  of  value  as  to  communities  miglit  be 
considered  and  made  a  part  of  the  findings  in  the  rate  case, 
cause  No.  1825. 

The  valuation  proceedings  were  set  for  hearing  at  the  assem- 
bly room  of  the  Tacoma  Commercial  Club  in  the  city  of  Tacoma, 
Washington,  on  Monday,  January  24,  1916,  at  9:30  a.  m.,  at 
which  time  and  place  evidence  was  received  relating  to  value  of 
the  property  of  the  Pacific  Telephone  &  Telegraph  Company 
within  the  state  of  Washington.  The  Public  Service  Commission 
was  represented  at  said  hearing  by  Scott  Z.  Henderson,  Assist- 
ant Attorney  General ;  the  respondent  company  by  H.  D.  Pilfe- 
bury,  J.  T.  Shaw,  and  Otto  B.  Rupp,  its  attorneys;  the  city  of 
Seattle  by  Ealpb  Pierce,  its  Assistant  Corporation  Counsel ;  the 
city  of  Spokane  by  C.  M.  Fassett,  Commissioner  of  Public  Utili- 
ties, and  H.  M.  Stephens,  its  Corporation  Counsel;  the  city  of 
North  Yakima  by  L.  O.  Meigs,  its  Corporation  Counsel,  and  the 
city  of  Tacoma  by  T.  L.  Stiles,  its  Corporation  Counsel. 

Said  hearing  was  continued  by  consent  of  all  parties  to  Feb- 
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ruary  23,  1916,  and  then  ta  March  20,  1916,  at  which  time 
further  testimony  was  taken  by  the  Oonunission  at  the  city  of 
Olympia,  and  the  valuation  proeeedings  submitted  to  the  Com- 
mission for  its  decision. 

Commission's  exhibit  ^'C"  contains  a  ^^statement  of  b^es  and 
governing  principles  invdved  in  work  of  Commission's  engi* 
neers''  (page  2),  and  ^'a  statement  of  bases  and  governing  prin- 
ciples involved  in  work  of  telephone  company's  engineers"  (page 
5). 

[1]  The  engineers  of  the  Commission  followed  the  usual  cost 
of  reproduction  method  of  appraisal.  The  report  covers  all  of 
the  requirements  of  our  statute  (Session  Laws  of  Washington 
1911,  chap.  117,  §  92.)  The  Commission  will  follow  the  stat- 
ute and  make  findings  as  required  therein.  No  one  of  the  fac- 
tors found  under  the  cost  of  reproduction  method  represents  the 
amount  to  be  used  as  "fair  value'*  or  "rate  base."  The  statute 
is  silent  upon  the  question  of  the  finding  of  "fair  value"  or  a 
base  for  rates.  The  Commission  is  directed  to  find  the  "market 
value,"  but  no  one  contends  that  the  "market  value"  is  always  a 
fair  basis  for  rates.  Since  the  Commission  is  required  to  ascer- 
tain the  fair,  just,  reasonable,  and  sufficient  rates  for  telephone 
service,  the  Commission  will  assume  that  it  is  authorized  to  find 
a  "rate  basa" 

[2]  The  respondent  company,  while  producing  figures  on 
some  of  the  matters  required  to  be  considered  by  our  statute,  has 
vigorously  attacked  the  cost  of  reproduction  method  of  valuation, 
and  has  suggested  an  "actual  performance"  method,  which,  where 
practicable,  seems  to  present  many  strong  reasons  for  its  adoption. 
The  cost  of  reproduction  method  has  not  proven  entirely  satisfac- 
tory to  courts  and  commissions. 

The  Commission  will  disregard  the  reproduction  cost  estimate 
submitted  by  respondent.  It  has  for  its  basis  the  actual  per- 
formance record,  and  assumes  hypothetical  conditions  of  extra- 
ordinary cost  due  to  forced  construction,  which  forced  construc- 
tion is  not  substantiated  by  reference  to  the  testimony  of  Mr. 
Flaeger  (trans,  p.  425)  and  Mr.  Griswold  (trans,  p.  458),  where- 
in they  state  that  as  a  matter  of  faet  approximately  75  per  cent 
of  the  present  plant  has  been  built,  ov  reconstructed,  in  the  course 

P.U.R.1916D. 


950  WASHINGTON  PUBLIC  SBRVICE  COMMISSION. 

of  their  actual  performance  within  a  period  which  approximates 
their  assumed  construction  period. 

In  Minnesota  Rate  Cases  (Simpson  ▼.  Shepard),  230  U.  S. 
352,  57  L.  ed.  1511,  48  L.RA.(N.S.)  1161,  88  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18,  Justice  Hughes,  speaking  for  the 
court,  took  occasion  to  disapprove  the  reproduction  theory  of 
value  as  applied  to  the  valuation  of  right  of  way.  Mr.  Justice 
Hughes  said :  "The  cost  of  reproduction  method  is  of  service  in 
ascertaining  the  present  value  of  the  plant,  when  it  is  reasonably 
applied  and  when  the  cost  of  reproducing  the  property  may  be 
ascertained  with  a  proper  d^rree  of  certainty.  But  it  does  not 
justify  the  acceptance  of  results  which  depend  upon  mere  con- 
jecture. •  •  .  Presented  with  an  impossible  hypothesis,  and 
endeavoring  to  conform  to  it,  the  appraisers — men  of  ability  and 
experience — were  manifestly  seeking  to  give  their  best  judgment 
as  to  what  the  railroad  right  of  way  was  worth," 

"Cost  of  reproduction  new"  may  or  may  not  represent  the 
amount  which  the  utility  necessarily  expended,  the  detriment  they 
necessarily  suffered  to  bring  the  plant  up  to  its  present  status. 
Telephone  plants  are  not  constructed  upon  the  cost  of  reproduc- 
tion theory,  but  extension  is  added  to  extension,  and  piece  by 
piece  the  whole  sj'^stem  is  brought  to  a  point  where  it  can  effi- 
ciently and  adequately  serve  the  public  If  unit  costs  for  labor 
are  based  upon  continuous  construction  alone,  as  is  necessarily 
followed  under  the  cost  of  reproduction  theory,  the  unit  costs 
for  labor  will  be  low ;  if  from  extension  work  alone  the  unit  prices 
are  obtained,  the  price  will  be  high.  The  Commission  must  use 
its  best  judgment  in  ascertaining  the  average  cost,  bearing  in 
mind  that  some  of  the  plant  is  the  result,  of  continuous  construc- 
tion and  part  piece  construction. 

In  this  case  the  wide  divergence  of  results  in  attempting  to 
determine  the  cost  of  reproduction  of  respondent's  property  will 
be  noted.  The  Commission's  engineers  found  the  "cost  of  repro- 
duction" as  of  the  date  December  31,  1913,  to  be  $16,766,383.03, 
and  calculated  the  development  cost  at  8  per  cent  upon  the  invest- 
ment to  be  $2,396,400.01  as  of  the  same  date.  The  sum  of  these 
two  figures  is  $19,161,783.03.  Respondent's  engineers  found  a 
"reproduction  cost,"  including  development  cost,  to  be  the  sum 
of  $26,892,700.    This  shows  an  apparent  difference  of  $7,730,- 
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916.97.  As  stated  above,  we  will  disregard  respondent's  "repro- 
duction cost''  It  contains  elements  which  we  believe  should  not 
be  considered  in  the  valuation  of  utility  property.  The  only  fig- 
ure comparable  with  the  $19,161,783.03  is  the  company^s  figure 
of  $19,246,088.45  minus  $201,147.72,  or  $19,044,940.78,  taken 
from  their  "actual  performance  appraisal.'' 

The  company's  "actual  performance  appraisal"  which  it  claims 
as  the  "rate  base"  upon  which  it  is  entided  to  a  return  from  its 
patrons  is  the  sum  of  $19,246,088.45.  When  we  consider  dei-elop- 
ment  cost  in  connection  with  the  Commission's  *^cost  of  repro- 
duction," we  find  that  the  Commission's  figures  are  less  than  the 
"rate  base*^  claimed  by  respondent,  if  development  cost  be  calcu- 
lated at  8  per  cent  and  capitalized,  by  $84,305.41. 

[3,  4]  Respondent  company  also  vigorously  attacks  the  fair 
value  theory  as  a  basis  for  rate  making.  It  will  be  conceded  since 
the  amendment  of  our  statute  eliminating  the  valuation  of  the 
Commission  as  a  basis  for  taxation,  that  the  only  practical  rea- 
son for  valuation  under  the  law  of  this  state  is  the  establishment 
of  fair,  just,  and  reasonable  rates  and  practices.  The  Commis- 
sion, unfortunately,  has  no  jurisdiction  over  the  issuance  of 
securities^  so  that  for  all  practical  purposes  the  only  good  to 
be  derived  from  valuation  is  to  prevent  unjust  and  unreasonable 
charges  to  the  public. 

Speaking  of  value  as  a  basis  for  rates,  Justice  Hughes  in  the 
"Minnesota  Rate  Cases,"  supra,  says :  "In  determining  whether 
that  right  [right  to  receive  just  compensation]  has  been  denied, 
each  case  must  rest  upon  its  special  facts.  But  the  general  prin- 
ciples which  are  applicable  in  a  case  of  this  character  have  been 
set  forth  in  the  decisions.  (1)  The  btois  of  calculation  is  the 
*f air  value  of  the  property'  used  for  the  convenience  of  the  pub- 
lic. .  .  .  (2)  The  ascertainment  of  that  value  is  not  con- 
trolled by  artificial  rules.  It  is  not  a  matter  of  formulaB,  but 
there  must  be  a  reasonable  judgment  having  its  basis  in  a  proper 
consideration  of  all  relevant  facts." 

Justice  Harlan  in  Smyth  v.  Ames,  169  U.  S.  546,  42  L.  ed. 
849,  18  Sup.  Ct  Rep.  418,  said:  "How  such  compensation  may 
be  ascertained,  and  what  are  the  necessary  elements  in  such  an 
inquiry,  will  always  be  an  embarrassing  question." 

Our  attention  is  called  to  the  fact  that  value  is  a  resultant, 
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not  a  premiae.  Value  is  defined  by  Webster  to  be  the  "property 
or  aggregate  properties  of  a  thing  by  which  it  is  rendered  useful 
or  desirable*"  A  utility  is  rendered  useful  or  desirable  to  the 
owners  thereof  by  reason  of  the  return  it  will  bring  to  its  owners 
in  the  way  of  net  profits.  If  we  take  this  definition  of  the  term 
^^value"  and  make  such  value  the  basis  for  rate  making  each  time 
we  increase  the  return  we  increase  the  desirableness  of  the  prop- 
erty or  properties,  and  on  the  other  hand  if  we  decrease  the 
return,  we  decrease  that  which  makes  the  thing  desirable;  and  so, 
if  we  decrease  the  return  we  decrease  the  value,  and  if  we 
increase  the  return  we  increase  the  value.  Value  is  a  shifting, 
variable  thing  depending  upon  many  fact(»*s, — the  money  mar- 
kets, shifting  populations  demand,  competition,  politics,  weather 
conditions,  taxes, — the  varied  opinions  of  men,  and  the  rates 
themselves,  all  have  to  do  with  the  rise  and  fall  of  values.  To 
say  that  rates  are  to  be  based  upon  the  value  of  the  propertv, 
using  the  term  in  its  usual  and  ordinary  sense,  is  to  say  that  rates 
shall  be  based  upon  one  premise  to-day,  another  to-morrow.  So, 
we  must  conclude  that  when  the  counts  said  that  rates  were  to  be 
based  upon  ^^fair  value,"  they  could  not  have  meant  to  use  the 
word  ^Value"  in  the  sense  in  which  the  word  is  ordinarily  used 
and  understood. 

It  is  suggested  that  the  term  "value"  is  limited  by  the  word 
"fair,"  and  that  by  the  use  of  the  word  "fair"  the  value  is  lim- 
ited to^the  sum  of  those  elements  which  justly  constitute  the  "rate 
base."  While  the  aggregated  elements  that  constitute  the  ^^ate 
base"  have  value,  and  the  term  "fair  value"  may  be  used  to 
express  that  thought,  it  would  seem,  to  avoid  confusion,  it  were 
better  to  choose  language  that  more  aptly  expresses  the  thought 
The  "rate  base"  is  not,  and  cannot  always  be  in  fact  and  truth, 
the  "fair  value"  of  the  utility.  We  can  say,  if  we  will,  that 
for  the  purpose  of  this  opinion  where  the  word  "white"  is  used  it 
means  "black,"  and  no  harm  is  done,  but  were  it  not  better  to 
use  the  term  that  in  its  ordinary  use  expresses  the  thought  desired 
to  be  expressed  ?  When  we  speak  of  "rate  base,"  he  who  runs 
may  read  and  understand,  but  when  we  speak  ot  "fair  value," 
we  are  in  the  midst  of  confusion.  We  have  "value"  ior  taxation, 
which  our  courts  and  legislatures  have  distinguished  from  "fair 
value"  for  rate  pur^poses.     We  have  "value"  for  condemnatioii 
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purposes,  wh'.ch  is  also  distingtiishable.  We  have  also  "value" 
upon  Avhich  is  based  securities,  also  distiilguishable.  \Ve  mu&l; 
assume  that  all  these  values  are  "f air*'  for  the  purpose'  intended. 
Were  it  not  better  to  follow  the  suggestion  of  respondent,  and 
adopt  a  term  that  expresses  the  exact  thought  ?  In  other  words, 
is  it  not  better  to  find  some  term  Aat  expresses  the  measure  of 
that  which  has  been  done  by  the  utility,  and  which  was  neces- 
sary to  be  done  for  the  public,  and  use  that  term  to  measure  the 
reward  the  utility  is  entitled  to  receive,  rather  than  base  such 
rcAvard  upon  what  the  utility  has  done  for  the  public,  plus  what 
the  public  has  done  for  the  utility,  and  upon  that  bade  the  return  ? 
If  rates  are  to  be  based  upon  what  the  public  does  for  the  utility, 
the  public  should  share  in  the  profits.  "Fair  value"  must  neces- 
sarily include  all  property  used  and  useful,  whether  supplied 
by  the  company  or  the  public. 

It  was  never  intended  that  rate  payers  should  be  required  to 
pay  interest  to  the  utility  upon  the  added  value  of  its  property, 
resulting  from  a  city's  paving  over  conduits  and  mains,  and 
respondent  here  makes  no  such  claim ;  yert  such  value  must  neces- 
sarily be  a  part  of  the  ^f  air  value"  of  the  property.  The  courts 
never  intended  to  require  rate  payers  to  contribute  additional 
returns  to  the  utility  by  reason  of  all  ^^ineamed  increment," 
which  in  many  cases,  if  considered  as  a  part  of  the  "rate  base," 
would  result  in  rates  absolutely  prohibitive. 

Why  should  the  public  be  required  to  increase  the  return  to 
the  utility  as  a  result  of  some  act  or  acts  on  the  part  of  the  public 
that  have  already  increased  the  value  of  the  utility^s  property  i 
The  utility  is  the  agent  of  the  public  in  the  performance  of  a 
public  service.  Assume  that  the  principal  should  perform  the 
service  itself,  would  the  increase  of  population  be  a  reason  for 
increasing  the.  rates  for  services  ?  On  the  contrary,  as  thfe  use 
increased  the  rates  would  decrease.  If  the  "unearned  increment" 
were  added  to  the  "rate  base,"  however,  the  increased  use  would 
hold  the  rates  or  be  urged  as  a  sound  reason  for  an  increase. 
'TJnearned  increment'^  is  not  a  fixed  thing.  Populations  are  shift- 
ing. Tf  we  adopt  the  unearned  increment  theory,  and  add  it  to 
the  many  elements  already  considered  as  a  part  of  the  "rate 
base,^  we  shall  have  a  shifting'  pi-emise.  If  population  should 
decrease,  values  would  shrink,  and  would  it  then  be  just  t6  say 

P.U.R.lf'SD. 


954  WAaHINGTON  PUBLIC  SERVICE  C0MMI8SICN. 

to  the  utility — "You  have  invested  a  large  sum  of  money  in  prop- 
erty. The  value  of  the  property  has  decreased^  therefore  you  are 
entitled  to  a  return  upon  a  sum  mudi  less  than  your  actual  invest- 
ment." The  "rate  base"  should  not  be  subject  to  shifting  popu- 
latiozL 

Respondent  says  (Commission's  exhibit  "C/'  page  16)  :  "This 
company  now  possesses  rights  of  way  the  present  value  of  which 
is  almost  beyond  computation;  many  of  them  could  never  be 
secured  under  modern  developments.  .  .  .  Such  rights  of 
way  have  a  high  value,  and  but  few  could  be  reproduced.  For 
these  allowances  should  be  made  on  the  basis  of  the  incidental 
investment  above  referred  to." 

Bespondent  recc^izes  the  fact  that  the  added  value  to  its 
property  is  the  result  of  developments  over  which  it  had  no 
control.  It  does  not,  however,  demand  of  the  public  that  this 
added  value  be  made  a  part  of  the  "rate  base."  It  says  to  the 
public:  "We  ask  compensaticm  for  what  we  do,  not  for  what 
you  da" 

A  careful  examination  of  all  the  decisions  discloses  the  fact 
that  no  definition  of  the  term  "fair  value"  as  used  as  a  basis  for 
rates  has  ever  been  made.  The  courts  have  said  "fair  value" 
without  defining  the  term,  and  the  statute  is  silent  on  the  sub- 
ject. They  have  said  that  the  Commission  shall  consider  oer- 
tain  things  which  they  enumerate,  and  which  are  enumerated  in 
our  statute,  and  which  we  have  considered  in  this  case,  but  they 
do  not  say  how  much  weight  should  be  given  to  the  things  enumer- 
ated. "Each  case,"  they  say,  "must  rest  upon  its  special  facts, — 
it  is  not  a  matter  of  formula,"  and  then  the  whole  subject  is 
left  to  the  sound  judgment  of  the  Commission  without  even  a 
definition  of  the  result  to  be  found.  We  do  not  si3e  how  it  is 
possible  to  use  the  term  "fair  value"  as  a  basis  for  rates,  with- 
out including  elements  in  the  "rate  base"  th^t  ought  clearly  to  be 
excluded. 

Is  it  not  possible  to  develop  some  specific  description  that 

will  include  the  things  to  be  a  part  of  the  "rate  base,"  and  exclude 

the  things  not  to  be  considered?    What  is  meant  by  the  term 

"fair  value"  when  it  is  used  to  represent  the  "rate  base"  or  the 

premise  from  which  is  developed  the  fair  and  just  compensation 

a  utility  is  entitled  to  receive  from  its  patrons  ?  The  term  "fair 
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value''  as  used  in  rate  making  may  be  defined  to  be  the  reaaon- 
able  and  necessary  detriment  a  utility  suffers  in  preparation  for 
and  in  the  service  of  its  patrons.  It  would  seem  equitable,  just, 
and  fair  that  the  public  should  be  required  to  furnish  fair,  just, 
and  reasonable  compensation  for  the  reasonable  and  necessary 
detriment  a  utility  has  suffered  by  reason  of  its  service  to  the  pub- 
lic. This  reasonable  and  necessary  detriment  is  a  fixed,  not  a 
shifting,  thing.  It  is  not  dependent  upon  the  present  money  mar- 
kets, nor  upon  rates,  nor  any  of  the  many  factors  that  are  the 
basis  of  value.  The  detriment  is  not  a  resultant,  it  is  a  base  from 
which  the  service  flows.  It  is  not  just  that  the  pjublic  should  be 
required  to  compensate  a  utility  for  expenditures  not  necessary, 
nor  for  values  created  by  the  public  and  which  were  in  no  sense 
a  detriment  required  by  the  service.  The  detriment  a  utility 
suffers  is  not  affected  by  shifting  population,  by  hard  times,  but 
is  a  certain  fixed  and  definite  amount  which  can  be  ascertained 
and  established,  and  which  will  remain  the  same  throughout  all 
time.  The  value  of  money  may  rise  or  fall,  but  the  detriment 
suffered  by  the  utility  will  remain  the  same  and  can  be  measured 
as  of  the  date  incurred.  If  r^ulation  is  to  prove  successful  and 
to  continue  as  the  method  of  dealing  with  public  utilities,  some 
fair  and  certain  basis  of  calculation  must  be  arrived  at.  It  is  a 
matter  that  should  not  be  left  to  the  fickle,  varying  judgments  of 
men,  but  such  investments  should  be  made  fixed,  positive,  and 
secure.  The  ascertainment  of  a  definite  "rate  base"  is  of  so  far- 
reaching  importance,  that  it  should  not  be  left  as  a  matter  of  guess 
between  widely  divergent  views.  The  old  methods  have  proven 
uncertain,  indefinite,  and  unsatisfactory  to  honest,  utilities  and 
commissions  alike,  their  chief  use  has  been  to  furnish  an  easy 
method  to  conceal  inflated  values  and  dubious  financial  transac- 
tions. Some  more  stable  method  should  be  devised,  a  method 
that  will  eliminate  speculation,  allow  the  honest  investor  to  pros- 
per, and  destroy  the  crooked  financier,  or  regulation  will  prove 
as  unsatisfactory  as  unbridled  competition  or  unregulated 
mMiopoly. 

The  respondent  in  this  case  makes  a  frank  statement  of  its 
opinion  of  the  old  method,  and  asks  this  Commission  to  adopt 
the  new.     Respondent  has  submitted  "actual  performance'*  fig- 
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ujres  wkob  give  the  Commission  a  fixed  and  definite  basis  for 
rates.   . 

Respoadent  says:  "Actual  performance  segregated  or  sepa- 
rated in  accordance  with  Interstate  Commerce  accounting,  sup- 
plemented by  such  State  Commission  accounting  as  may  be  essen- 
tial, will  give  an  array  of  facts  as  distinguished  from  an  array 
of  opinion,  expert  or  otherwise,  that  ought  to  be  the  recourse  for 
constructive  and  efficient  regulation." 

The  case  as  presented  by  respondent  company  in  this  instance 
is  not  based  upon  theory.  The  Commission  is  not  asked  to 
guess,  but  the  "actual  performance"  of  the  company,  based  upon 
its  records,  is  made  the  base  upon  which  respondent  claims  the 
right  to  be  compensated  by  the  public  it  serves.  Theoretical 
figures  were  given  as  a  check  upon  the  "actual  performance" 
results.  No  case  has  ever  been  submitted  to  this  Commission, 
and,  so  far  as  we  are  informed,  to  any  other  Commission  upon 
this  basis.  Respondent  frankly  disclaims  any  right  to  a  return 
from  the  public  based  upon  the  added  value  of  its  property 
created  by  the  various  cities  in  this  state  by  paving  over  conduits 
and  mains.  It  frankly  disclaims  any  right  to  levy  tribute  upon 
the  people  of  the  state  by  reason  of  the  increase  in  the  value  of 
property,  which  has  resulted  solely  from  acts  of  the  public.  In 
valuing  the  lands  owned  by  respondent,  we  have  followed  the 
rule  suggested  by  Justice  Hughes:  "And  where  the  inquiry  is  as 
to  the  fair  value  of  the  property  in  order  to  determine  the  reason- 
ableness of  the  return  allowed  by  the  rate-making  power,  it  is 
not  admissible  to  attribute  to  the  property  owned  by  the  carriers 
a  speculative  increment  of  value  over  the  amount  invested  in  it 
and  beyond  the  value  of  similar  property  owned  by  others  solely 
by  reason  of  the  fact  that  it  is  used  in  the  public  service."  Min- 
nesota Rate  Cases  (Simpson  v.  Shepard)  230  TJ.  S.  454,  57  L.  ei 
1563,  48  L.R.A.(]Sr.S.)  1151,  33  Sup.  Ct  Rep.- 729,  Ann.  Cas. 
1916A,  18. 

We  there:fore  adopt  and  approve  the  plan  suggested  by  respond- 
ent, that  rates  are  to  be  based  upon  facts,  rather  than  theories; 
that  "fair  value,"  if  the  words  are  to  be  used  in  their  usual  and 
ordinary  sense,  cannot  be  the  basis  for  rates;  that  a  utility  is 
entitled  to  reasonable  compensation  based  upon  the  reasonable 
and  necessary  detriment  suffered  in  preparation  for  and  in  thi: 
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service  of  its  patrons,  and  not  upon  values  created  by  the  public 
It  is  not  to  be  conceived  that  a  utility  will^  in  the  expenditure  of 
its  money,  under  modern  conditions,  for  the  construction  of  its 
plant  or  its  extension,  pay  more  for  the  implements  or  property 
used  than  is  necessary. 

These  actual  performance  records,  therefwe^  whenever  they 
can  be  obtained,  should  ht  the  storehouse  from  whence  is  drawn 
the  facts  upon  which  is  based  tiiie  actual,  reasonable,  and  neces- 
sary detriment  suffered  by  the  utility  in  serving  the  public;  and 
whatever  that  detriment  may  be,  the  public,  in  justice  and  equity, 
should  return  fair  compensation  upon  that  Sum.  Taking,  then, 
into  consideration  the  "actual  performance''  of  this  company,  as 
well  as  all  the  elements  provided  by  statute,  what  has  been  the 
honest,  reasonable,  and  necessary  detriment  this  respondent  has 
suffered  in  serving  its  patrons  in  this  state,  and  in  being  reason- 
ably prepared  to  take  care  of  future  business? 

[5]  There  is  contained  in  respondent's  "actual  performance 
appraisal"  as  due  from  subscribers  and  agents,  the  sum  of  $201,- 
147.72.  .  This  sum  is  an  asset  of  the  company;  so  are  all  bills 
receivable  assets  of  the  company.  However,  it  is  not  an  item 
to  be  capitalized  as  a  part  of  the  rate  ba^    , . 

[6]  A  telephone  company  must  necessarily  incur  development 
cost  The  plant  costs  for  an  exchange  up  to  capacity  are  approxi- 
mately the  same.  This  initial  expenditure  occurs  when  the  engi- 
neers decide  that  increasing  population  requires  the  construction 
of  a  new  exchange.  During  many  months  and  probably  years, 
an  exchange  wisely  cohstructed  and  based  upon  the .  pr6bable 
growth  of  a  community  may  be  a  losing  proposition  or  at  best 
piH)duce  a  return  wholly  inadequate.  Justice  demands  that  this 
fact  be  considered  if  the  public  is  to  exercise  its  rights  of  limiting 
the  return. 

We  will  not  include  in  the  sum  which  we  finally  determine  to 
be  the  "rate  base"  the  full  amount  reported  by  ©ur  engineers,  but 
an  amount  which  in  our  judgment  will  fairly  represent  "devel<^ 

■  ment  cost.'' 

Considering  the  foregoing  and  all  the  elememts  enumerated 
to  be  considered  by  the  Commission  in  our  statute  (Session  Laws 

'of  Washington  1911,  chap..  117,'  §  92),  and  having  fully  con- 
P.U.R.1916D.  '  '   ' 


958  WASHINGTON  PUBLIC  SERVICB  COMMISSION. 

sidered  all  of  the  evidence  herein,  and  being  fully  advised  in  the 
premises,  the  Commission  now  finds: 

I.  That  respondent,  the  Pacific  Tel^hone  &  Telegraph  Com- 
pany,  is  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  California,  and  is  engaged  in  the 
telephone  business  in  the  state  of  Washington,  and  is  a  public 
utility  managing  telephone  lines,  and  conducts  the  business  of 
affording  telephonic  communication  for  hire  in  the  state  of 
Washington. 

II.  That  the  cost  of  construction  and  equipment,  including  the 
amount  expended  for  permanent  improvements  and  the  amounts 
properly  charged  to  construction  of  respondentia  property  in  the 
state  of  Washington,  as  of  December  31,  1914,  is  the  sum  of 
$18,467,296.41. 

III.  That  the  cost  of  reproduction  new  of  the  respondent's 
property  in  the  state  of  Washington,  as  of  December  31,  1914, 
is  the  sum  of  $17,147,592.07. 

IV.  That  the  cost  of  reproducing  respondent's  property  in  its 
present  condition  in  the  state  of  Washington,  as  of  December 
31,  1914,  is  the  sum  of  $14,011,297.48. 

V.  That  the  outstanding  securities  of  the  respondent  company 
as  of  December  31,  1914,  are  as  follows:   * 

Coimnon  stock , $18,000,000 

Preferred  stock 32,000,000 

Funded  debt  - 41,375,000 

Unsecured  debt 3,600,000 

Total $94,975,000 

VI.  That  the  relative  value  of  the  use  to  which  such  property 
in  the  state  of  Washington  is  actually  put^  in  the  conducting  of 
interstate  business  and  state  business  respectively  for  the  year 
1914,  is  ^%oo  per  cent  and  99^%oo  per  cent  of  respondent's 
entire  property  within  the  state  of  Washington.  Trans^  747, 
exhibit  17. 

VII.  That  the  earnings  of  respondent  company  in  the  state 
of  Washington  for  the  year  1914  is  the  sum  of  $4,106,602.59. 

VIII.  That  the  expense  of  the  respondent  company,  exclusive 
of  depreciation,  in  the  state  of  Washington  for  the  year  1914,  is 
the  sum  of  $2,588,604.94. 

\    IX.  That  the  total  market  value  of  respondent  compan/s 
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property  in  the  state  of-  WashingtOD,  used  for  the  convemenoe  oi 
the  public  as  of  December  31,  1913,  is  the  sum  of  $22,000,000. 
Trans.  678. 

X.  That  the  eariiing  capacily  of  respondent  company's  P^^^ 
erty  in  the  state  of  Washjxigton  for  i^ter^tate  buaine^  is  the 
sum  of  $202,128.16.    Jrans.  749,  exhibit  18. 

XL  That  the  earning  capacity  of  res(K>ndent  company's  prop- 
erty in  the  state  of  Washington  for  intrastate  biisiness  is  the 
sum  of  $3,897,619.86.     Trans.  749,  exhibit  18. 

XII.  That  the  probable  earning  capacity  of  the  respondent 
company's  property  in  the  state  of  Washington  under  the  rate 
now  charged  is  the  sum  of  $4,106,602.59,  and  that  the  amount 
required  to  meet  fixed  char^  and  operating  expenses  is  the  sum 
of  $3,311,461.       "    '  ' 

XIII.  That  the  npenditures  already  .ma^e.  by  respondent 
company  in  procuring  its  property  were  justified  by  the  then 
existing  oonditioos,.  and  sueh  as  might  reasonably  be  e:q)eeted  in 
the  immediate  future,  and  tlve  money  expended  by  respondent  has 
been  reasonable  fqr  .tfc^. present \ needs. of  the  company  and  ff^r 
such  needs  as  may  reasonably  be  expected  in  the  immediate 
future. 

XIV.  That  the  net  additi(»is  to  the  property  of  respondent 
company  in  the  state  of  Washington  for  the  year  1914  is  the 
sum.  of  $382,209",  ^         .  \  ^,  ^    ' 

XV.  That  the  valuation  includes  the  property  in .  Tacoma, 
Washington,  held  in  the  name  of  the  Sunset  Telephone  &  Tele- 
graph Company,  it  having  been  stipulated  by  respondent  that 
such  property  should  be  considered  in  this  hearing  as  a  part  of 
the  property  of  the  Pacific  Telephone  &  Telegraph  Company, 
respondent  owning  all  of  the  stbck  of  said  StMSe*  Tbtephone  & 
Telegraph  Company,  and  operatii^  it  as  a  unit^  of  the  Pacific 
Telephone  &  Telegraph  Company.  -    . 

XVI.  That  the  fair  value'  of  respondeirt's  entife  pmperty,  -fer 
rate  base  from  which  should  be  estimated  the  just,  fair,,  reason- 
able, and  sufficient  return  to  respondent  as  of  December  31, 1914, 
is  the  sum  of  $19,382,209.    Kates  will  be  determined  from  this 
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Biini)  or  suoh  paort  thereof  as  Ib  uaed  for  piiblio  convenience  at  the 
date  of  establishing  jmst,  f  air^  and  sufficient  ratee. 

The  Public  Service  Commission  of  Washingtcm,  by  C.  A. 
Beynoldsi  Chairman;  Frank  R.  Spinning^  Commissioner. 

By  Lewis,  Commissioner:  While  the  "actual  performance" 
method  of  appraisal  as  used  by  liie  respondent  has  commendable 
features,  I  am  not  prepared  to  adopt  it  at  this  time  as  a  prm- 
ciple,  without  a  more  careful  study  of  the  application  of  the 
method  to  the  future  work  of  tiiiis  Commission.  I  therefcMre  coo- 
cuT  only  in  the  findings  of  fact  and  result  which  are  based  on  the 
statutory  requirem^its. 
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CHARLES  H.  DICKINSON  et  al. 

CHIPPEWA  VALLEY  RAILWAY,  LIGHT,  ft  POWER 
COMPANY. 

Di96nmination  — >  Bates  — >  Interurban  nMway  —  Fare  zonem. 

1.  A  schedule  of  interurbaai  r«alw«j  fares  hnving  six  5-ceiit  sonefl, 
when  the  through  fare  is  20  cents,  with  the  zones  overlapping  bo  that 
some  passengers  pay  at  the  rate  of  8  cents  or  6.6  cents  per  mile, 
when  others  pay  at  the  rate  of  oady  1.5  oente  or  8.6  cats  per  mile^  the 
throu^^  fare.belAg  at  the  rate  of  1.75  oents  per  mile,  must  be  revised,  al- 
though all  inequalities  cannot  be  eliminated  in  a  practical  schedule. 

Disoriminatian  '^  Bates  — >  Interurban     raUwa^f  ^  Fare     zone  — >  1  -eenl 
itones, 

2.  An  interurban  railway  schedule  of  20  cents  for  a  through  ride, 
with  six  5-cent  discriminatory  zones,  was  ordered  replaced  by  cme  hav- 
ing a  5-cent  zone  at  each  city  terminal,  with  a  free  transfer,  and  five 
l-cent  zones  on  eadi  side  ofaki  intermediata  point  haviBg  a  lO-ceat 
lare  to  eithsr  terminal. 

DiacritninaUon  — >  Bates  — >  Bedueed    rates  —  School    children  — >  PubUe 
policy, 

3.  A  lo#  street  railway  fare  for  school  children  is  justified  by  pab- 
lie  policy. 

JBotes  -*  Intprut*ban  rotttdOffa  —  Children. 

4.  In  establishing  interurban  railway  fares,  children  under  six  years 
were  permitted  to  ride  free,  and  children  between  si^  and  deven  years 
.to  pay  ona-hallt  fhe  adult  fare,  witl^  a  minimum  fare  of  3  cents,  1  cent 
to  be  charged  for  a  fractional  cent. 

[April  19,  1916.1 
P.U.R.1916D. 
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CoMi>iiAisrT  by  Charles  H.  DickiBSon,  Andrew  Tliroiidon^  and 
Edward  Emerson  that  the  interurban  fares  and  zcmes  of  the 
Chippewa  Valley  Bailwaj,  I-ight,  &  Power  Company  are  disr 
criminatory;  sostainedy  and  new  schedule  established  which  is 
set  out  in  the  order. 

By  the  Commission:  [1,2]  The  petitioners  in  the  above- 
named  proceeding  are  farmers  residing  in  Chippewa  couiity,  Wis- 
consin. Their  petition  sets  forth  that  the  rate  of  fare  charged 
by  the  respondent  electric  railway  company  between  the  cities 
of  Eau  Claire  and  Chippewa  Falls,  Wisconsin,  is  excessive, 
tmjust,  and  discriminatoify,  and  that  tiie  present  zone  fares  in 
force  discriminate  against  the  oily  of  Chippewa  Falls.  The  com- 
pany, in  answer  to  lihe  petition,  denies  that  the  rated  are  discrim- 
inatory or  nnreasonable,  basing  its  statement  in  part  on  the  fact 
that  the  rate  of  20  cents  between  the  cities  of  Chippewa  Falls  and 
Eau  Claire  id  less  than  1.75  cents  per  mile.  The  answer  states 
further  that,  if  the  mileage  basis  were  employed,  although  scnne 
o4the  local  fares  would  be  somewhat  decreased,  the  through  fare 
between  the  two  cities  would  be  26  cents.  It  is  held  that  this 
increase  of  6  cents  in  the  through  fare,  considering  that  a  large 
percentage  of  the  traffic  is  through  traffic,  would  entail  a  hard- 
ship on  through  passengers  out  of  all  proportion  to  the  benefits 
received  by  the  local  passengers.  The  company's  answer  con- 
tends that  it  has  no  desire  to  change  to  a  mileage  basis  in  that  it 
would  rather  leave  the  rates  on  the  present  basis.  In  defense  of 
the  allegation  made  by  the  petitioners  that  exceedingly  low  rates 
existed  on  the  lines  prior  to  1910,  the  respondent  states  that  these 
rates  were  due  to  the  ruinous  competition  with  the  Wisconsin  Cen- 
tral Railway  Company,  and  that  under  these  competitive  rates 
the  Wisconsin  Central  was  compelled  to  abandon  its  local  service 
between  the  two  cities^  and  that  in  turn  the  respondent  railway 
was  compelled  so  to  raise  these  competitive  rates  as  to  provide 
enough  revenues  to  cover  th0  rendition  of  adequate  service  and 
the  necessary  operating  expenses  and  fixed  charges. 

Hearing  in  the  ip^ter  was  held  July  1,  1913,  at  10  a.  m.  in 

the  city  of  Eau  Claire.    The.petitioners  named  above  appeared  in 

their  own  behalf.     Bundy  &  Wilcox,  by  Mr.  Wilcox,  fipp^red 

for  the  respondent.     Since  the  hearing  the  respondent's  corporate 
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name  hsB  been  dianged  to  the  Wisconsin  Minnesota  Light  & 
Power  Company. 

Before  entering  upon  the  merits  of  ihe  case^  it  is  essential  to 
present  the  schedule  of  passenger  fares  in  force  at  present  on  the 
respondent's  interurban  line.  These  rates  became  effective  at  6 
A.  M.  March  21^  1910^  and  were  amended  at  certain  dates  up  to 
May  12,  1911. 

Chippewa  Valley  Railway,  Light,  &  Power  Company. 
Eau  Claire,  Wisconsin,  Febeuaby  16,  1910. 

Schedule  of  Passenger  Kates  on  Interurban  Cars  in  Effect  6  a.  ic. 
March  20, 1910,  with  Amendments  Fifed  Mareh  16, 1910,  Oct 
11, 1910,  Oct.  31, 1910,  and  May  12, 1911. 

Interurban  Fares. 

The  fare  between  the  city  limits  of  Eau  Claire  and  Dodge's 
Crossing,  5  cents  each  way.  Fares  between  Dodge's  Crossing 
and  Electric  Park,  5  cents  each  way.  Fares  between  Elec^c 
Park  and  Chippewa  Junction,  5  cents  each  way.  Fares  between 
Chippewa  Junction  and  city  limits  of  Chippewa  Falls,  5  cents 
each  way. 

Fares  from  Michaud's  Crossing  and  Hagan's  Crossing  in  either 
direction  will  be  the  same  as  from  Electric  Park.  Fares  from 
Stafford's  Crossing  in  either  direction  will  be  the  same  as  from 
Chippewa  Junction. 

Fares  from  terminal  station  or  any  point  on  interurban  line 
within  city  limits  of  Eau  Claire  and  Chippewa  Falls  to  the 
terminal  station  in  the  other  city,  20  cents  each  way.  Fares  from 
the  terminal  station  or  any  point  on  interurban  line  within  the 
city  limits  of  Eau  Claire  or  Chippewa  Falls  to  Electric  Park, 
10  cents  each  way. 

Children  under  six  years  of  age,  fmd  not  occupying  seats,  free 
when  accompanied  by  parent  or  guardian.  For  children  between 
the  ages  of  six  and  eleven  years,  fare  between  Eau  Claire  and 
Chippewa  Falls,  10  cents  each  way,  between  Eau  Claire  or  Chip- 
pewa Falls  and  Electric  Park,  5  cents  each  way. 

No  transfers  will  be  issued  or  accepted  on  interurban  cars* 
P.UJLltl«D. 
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Commutation  Tickets. 

Special  workingman's  commutation  books,  good  on  any  day 
for  2.")  round-trip  rides  between  Eau  Claire  and  Chippewa  Falls 
two  months  from  date  of  sale,  will  be  sold  at  the  company's 
general  office  for  $7.50. 

Special  commutation  rate,  50  round  trips  between  Electric 
Park  and  Chippewa  Falls  or  Eau  Claire  for  $7.50.  Good  any 
day — limited  to  four  months  from  date  of  sale. 

Special  commutation  rate,  50  round  trips  between  Chippewa 
Junction  and  Chippewa  Falls,  $7.50.  Good  on  week  days  only. 
Limited  to  120  days  from  date  of  sale.  (This  rate  given  in  the 
respondent's  answer  to  the  petition,  p.  3.) 

School  children  in  public  and  parochial  schools  of  Eau  Claire 
and  Chippewa  Falls  will  be  sold  commutation  books  good  for  50 
rides  between  the  two  cities  for  $5,  good  from  8  a.  m.  to  5  p.  m. 
on  school  days  only. 

School  children  commutation  rate,  50  rides  one  way,  between 
Electric  Park  and  Chippewa  Falls  or  Eau  Claire  for  $2.50. 
Good  8  A.  M.  to  5  p.  M.  on  school  days  only. 

Chartered  Cars. 

Chartered  cars  between  Eau  Claire  and  Chippewa  Falls,  40 
cents  round  trip  or  20  cents  one  way  for  each  passenger,  with  a 
guaranty  of  40  passengers  per  car,  during  regular  hours.  For 
cars  later  than  the  last  regular  car  out  of  Chippewa  Falls  on  addi- 
tional charge  of  $2  per  hour  will  be  made. 

Special  cars  for  Sunday-school  picnics  between  Eati  Claire  and 
Chippewa  Falls  $12  the  round  trip,  between  Eau  Claire  or  Chip- 
pewa Falls  and  Electric  Park  $6  the  round  trip.  Passengers 
limited  to  inside  capacity  of  cars. 

Special  local  cars  in  Eau  Claire  or  Chippewa  Falls  $3  per 
hour  or  fraction  thereof  during  regular  hours,  or  $4  per  houT 
after  regular  hours,  for  city  cars  carrying  not  to  exceed  their 
inside  capacity. 

No  special  or  chartered  cars  will  be  furnished  on  Sundays  or 
holidays. 

Passengers  will  be  allowed  to  carry  ordinary  grips  or  hand 
baggage,  not  exceeding  50  pounds  in  weight,  without  chai^. 
Additional  baggage  will  be  charged  at  r^ular  express  rates. 
p.U.R.ldl6D. 
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A  thorr/ugh  examination  has  been  made  of  the  foregoing  sched- 
ule, especially  as  to  the  5-cent  zones  and  attendant  overlaps.  The 
conclusion  has  been  reached  by  the  Commission  that  this  schedule 
of  fares  is  misleading  and  liable  to  different  interpretation?. 
That  this  is  true  can  be  gathered  from  the  testimony,  for  instance, 
of  the  witness  for  the  respondent.  The  rates  as  quoted  by  the 
witness  on  pages  6  and  29  of  the  testimony  conflict  with  those 
cited  in  the  previous  schedule  for  local  traffic  between  the  city 
limits  of  the  two  cities.  Witness  claims  that  there  are  four  5-cent 
zones,  one  for  each  city  and  one  between  Electric  Park  and  the 
city  limits  of  each  city.  An  examination  of  the  schedule,  how- 
ever, as  quoted  previously,  shows  that  there  are  four  local  zones 
between  the  city  limits  of  the  two  cities,  two  on  each  side  of  Elec- 
tric Park.  When  the  two  single  fare  areas  in  the  urban  centers 
at  each  end  of  the  line  are  counted  as  5-cent  zones,  the  total  num- 
ber of  zones  is  six,  or  three  on  each  side  of  Electric  Park.  The 
sum  of  the  local  rates,  therefore,  is  30  cents,  as  compared  with 
the  through  rate  of  20  cents.  Specific  provision  is  made  in  the 
schedule  for  overlaps,  for  fares  between  the  terminals,  and  for 
fares  between  the  park  and  the  cities,  but  no  provision  is  made 
specifically  for  fares  between  other  local  stops  and  the  terminals. 
It  is  difficult  to  see  bow  any  interpretation  of  the  respondent's 
schedule  can  establish  four  zo^es  upon  the  entire  interurban  hue 
as  testified  by  witness  for  the  company. 

As  an  example  of  tbe  different  interpretations  which  may  be 
placed  upon  the  rate  schedule^  the  testimony  at  the  hearing  as 
shown  in  the  transcript  of  pages  2  to  6  is  in  point  Petitioners 
testified  regarding  the  payment  of  a  fare  between  Electric  Park 
and  the  city  limits  of  Chippewa  Falls,  Witness  for  the  petitioner 
stated  that  a  patron  boarded  a  car  at  Electric  Park  and  desired 
to  ride  to  the  city  limits  of  Chippewa  Falls.  A  5-cent  fare  was 
collected  at  Electric  Park,  and  at  Staffords  another  5-cent  fare 
was  demanded.  A  dispute  resulted  and  the  passenger  was  foree^l 
to  leave  the  car.  Witness  for  the  respondent  stated  that  this 
was  a  mistake  and  oontrary  to  the  charges  outlined  in  the  rate 
schedule,  but  a  reading  of  the  schedule  discloses  that,  with  the 
overlaps  provided  for  local  fares,  a  6-cent  dbaige  is  required 
between  Michauds  and  Staffords,  and  another  5-cent  charge  be- 
tween Staffords  and  Chippewa  Falls  city  limits.    The  conducto'^ 
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in  tdiis  iiiBtance,  then,  although  not  npheld  by  the  company's  wit- 
ness, colleeted  the  correct  fare  according  to  the  rates  on  file  with 
this  Coomiission,  and  also  according  to  the  rates  introduced  at  the 
hearing  as  exhibit  B. 

Another  factor  in  the  rate  schedule  to  which  attention  should 
be  called  is  the  provision  for  overlapping  zones,  at  Eleclaric  Park, 
both  north  and  south  bound.  Due  to  the  local  four  5-cent  zones, 
the  rate  as  per  schedule  is  20  cents  from  Chippewa  Junction  to 
Eau  Claira  On  the  other  hand,  *due  to  the  provision  that  the 
rate  from  Hagans  sl^all  in  each  instance  be  the  same  as  that  for 
Electric  Park,  and  the  further  pro\isi<m  that  the  rate  from  Elec- 
tric Park  to  Eau  Olaire  shall  be  10  cents,  causes  the  rate  from 
Hagans  to  Eau  Claire  to  be  10  cents.  The  diifiFerence  between 
the  two  distances,  that  is,  from  the  junction  to  Eau  Clailre  and 
from  Hagans  to  Eau  Olaire,  is  6,600  feet,  or  approximately  1.25 
mile.  For  this  distance  an  additional  10  cents  is  charged  as  per 
schedule,  resulting  in  a  rate  of  8  cents  per  mile.  Taking  the  rate 
for  the  entire  haul  in  both  cases,  we  find  that  the  rate  per  mile 
from  Hagans  to  Eau  Claire  is  about  1^  cents,  while  from  the 
junction  to  Eau  Claire  is  2^  cents.  Similar  conditions  prevail 
when  the  rates  are  considered  from  Crossing  No.  2  ^o  Chippewa 
Falls  and  from  Michauds  to  Chippewa  Falls.  Another  instance 
which  may  be  cited  is  the  rate  according  to  the  schedule  with  the 
overlapping  zone  provisions,  between  Staffords  and  Chippewa 
Falls  city  limits,  as  compared  with  the  rate  between  Michauds 
and  StafFords.  In  the  former  instance  the  distance  is  .75  of  a' 
mile  and  the  rate  per  mile  is  6.6  cents,  while  in  the  latter  instance 
the  distance  is  8.3  miles  with  a  rate  per  mile  of  1^  cents.  A 
further  discrimination  in  the  rate  schedule  is  shown  by  the  fact 
that  conductors  now  charge  20  cents  between  Crossing  No.  2  and 
Chippewa  Falls  city  limite,  which  is  the  same  rate  charged 
between  Eau  Claire  and  Chippewa  Falls. 

To  eliminate  these  inequalities  entirely  is  impossible  in  any 
practical  rate  schedule,  but  the  aim  should  be  in  drawing  up  a 
schedule  of  fares  to  place  all  discriminations  and  ineqtudities  at' 
a  minimum.  The  conditions  cited  as  obtaining  in  the  respond- 
ent's rate  schedule  are  deemed  untenable,  and  the  Commission 
firmly  believes  that  they  warrant  revision. 

Before  revising  the  passenger  fares  as  charged  by  the  respond- 
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enty  it  is  advisable  to  conaider  tha  financial  standing  of  the  ocMn- 
panj.  Petitioners  as  witnesses  at  tlie  hearing  testified  that  tlie 
financial  condition  of  the  company  was  such  as  to  necessitate  a 
reduction  in  rates.  The  Commission  has  investigated  the  inccHue 
accounts  and  balance  sheets  of  the  respondent  company  for  a 
period  covering  approximately  seven  years,  viz.,  1908-1914.  In 
the  following  table  I.^  are  given  certain  operating  statistics  and 
the  distribution  of  these  statistics  by  services  for  the  entire  rail- 
way system.  The  distribution  is  made  between  the  £au  Claire 
system,  the  Chippewa  Falls  city  system,  and  the  intarurban  sys- 
tem between  these  two  cities.  One  feature  of  this  table  to  which 
attention  should  be  called  is  the  relatively  large  percentage  of 
car  hours  upon  the  Chippewa  Falls  city  system  as  compared  with 
the  car  miles,  passengers,  and  passenger  revenues.  It  will  be 
noted  that  approximately  10  per  cent  of  the  entire  car  hours  are 
chargeable  to  the  Chippewa  Falls  city  system,  while  these  car 
hours  render  only  about  3^  per  cent  of  the  car  miles,  a  little 
above  2  per  cent  of  the  passengers,  and  about  2  per  cent  of  the 
revenues.  These  statistics  reflect  a  very  unfavorable  conditio 
in  the  Chippewa  Falls  city  system  income  account. 

In  table  II.'  a  summary  income  account  is  shown  for  the  entire 
railway  system  from  1908  to  1914.  The  revenues,  expenses, 
taxes,  and  depreciation  are  given,  together  with  the  cost  to  repro- 
duce new,  and  depreciated  or  present  condition  of  the  property. 
It  will  be  observed  that  the  rate  of  return  upon  the  cost  to  repro- 
duce new  has  not  exceeded  6^  per  cent  in  any  year,  and  that 
since  1910  the*tendency  in  the  rate  of  return  has  been  to  decrease. 
The  decrease  is  approximately  40  per  cent ;  that  is,  from  a  rate  of 
return  of  6.33  per  cent  in  1910  to  3.73  per  cent  in  1914.  On  the 
basis  of  the  summary  income  account  shown  in  table  II.  an 
apportionment  has  been  made  between  the  different  railway  sys- 
tems operated  by  the  respondent.  Separate  income  accounts  have 
been  prepared  with  expenses  apportioned  similar  to  the  methods 
used  in  the  decision  Milwaukee  v.  Milwaukee  Electric  E.  &  Light 
Co.  10  Wis.  R.  C.  R.  268.  These  summary  income  accounts  for 
the  period  of  seven  years  show  that  the  Eau  Claire  city  system 
has  been  earning  on  an  average  somewhat  less  than  2  per  cent  cm 
the  cost  of  reproduction  of  the  property.  As  stated  previously, 
the  operating  statistics  given  in  table  I.  reflected  a  very  unfavor- 

1  See  f  oUowing  page.  *  See  page  068«  poal 
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able  conditioa  in  the  income  account  for  the  Chippewa  Falls  city 
system.  According  to  the  seven-year  period  analyzed,  this  system 
has  been  running  at  a  loss  on  an  average  of  $4,500  per  year,  and 
the  operations  during  about  the  last  three  or  four  years  show  a 
loss  of  approximately  $4,000  per  annum.  On  the  other  hand, 
the  analysis  for  the  interurban  system  during  the  period  estab- 
lishes the  fact  that  it  has  been  earning  about  a  fair  return  on  the 
cost  to  reproduce  new.  The  tendency,  however,  in  the  last  three 
or  four  years  shows  a  slight  decrease  in  this  return.  With  such 
financial  conditions  prevailing  upon  the  interurban  system,  a 
revision  in  fares  must  be  made  upon  the  basis  of  eliminating  all 
the  inequalities  and  discriminations  in  the  schedule  of  fares  oper- 
ated under  at  present,  and  to  establish  a  schedule  which  will  be 
equitable  to  the  company  and  to  its  local  and  through  patrons. 
It  has  been  the  desire  of  the  Commission  in  revising  this  sdiedule 
due  to  this  financial  showing  not  to  provide  any  increase  or 
decrease  in  revenues,  but  to  allow  the  interurban  system  to  remain 
about  in  its  present  financial  condition.  With  this  in  view  it 
has  been  considered  reasonable  to  establish  five  1-cent  fare  zones 
in  interurban  territory  on  each  side  of  Electric  Park,  together 
with  the  teniiinal  charge  of  5  cents  for  the  urban  component  of 
an  interurban  haul  in  each  city.  On  a  cash  basis  the  through 
rate  under  this  schedule  between  the  two  cities  will  be  20  cents, 
while  the  rate  from  Electric  Park  to  each  city  will  be  10  cents  as 
at  present.  In  order  that  the  rate  schedule  shall  be  more  equi- 
table to  the  interurban  patrons,  it  has  been  deemed  best  to  elimi- 
nate the  extra  charge  of  5  cents  upon  the  city  cars  of  Eau  Claire 
as  part  of  an  interurban  ride.  This  to  be  accomplished  by  the 
introduction  of  free  transfers  from  the  city  cars  to  the  interurban 
cars  and  vice  versa. 

In  conclusion  it  may  be  stated  that,  considering'  the  income 
accounts  as  discussed  above,  the  rates  provided  in  the  following 
order  are  deemed  just  and  reasonable.  The  placing  of  the 
respondent's  schedule  of  fares  on  a  copper  zone  basis,  instead  of 
on  a  nickel  zone  basis,  will  bring  about  more  equitable  local 
fares,  and  n^inove  a  gCKxi  deal  of  discrimination  which  has 
existed.  The  schedule  of  fares  as  provided,  together  with  the  free 
transfer  provision  in  Eau  Claire,  would  seem  to  place  the  entire 
system  of  rates  upon  a  fair  basis  to  both  the  company  £^u4  \^ 
patrons. 
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[3]  One  consideration  which  shonld  be  meootioned  is  the  use 
of  school  tickets  within  the  city  of  Eau  Claire.  The  respondent 
company  sells  50  tickets  for  $1.50  or  3  cents  a  ride  to  all  bona 
fide  school  children  within  the  present  city  limits.  The  installa- 
tion of  the  copper  zones  as  provided  in  the  otder  should  not  in  any 
way  affect  the  validity  of  these  school  tickets  in  the  territwy  to 
which  they  apply  at  present.  It  would  seem  that  this  deviation 
from  the  rate  schedule  is  justified  on  the  basis  of  public  policy. 

ORDER. 

It  is  therefore  ordered  that  the  respondent,  the  Chippewa  Val- 
ley Railway,  Light,  &  Power  Company,  now  the  Wisconsin-ilin- 
nesota  Light  &  Power  Company,  abandon  the  present  rates  of 
fares,  for  passenger  service  on  its  interurban  line  between  Chip- 
pewa Falls  and  Eau  Claire,  and  to  substitute  the  following  rates  ^ 
of  fare  deemed  just  and  reasonable  as  provided  in  chap.  362, 
Laws  of  1905,  and  acts  amendatory  thereto: 

The  charges  for  cash  fares  collected  on  the  cars  shall  be  as  per 
table  IIL    [See  opposite  page.] 

[4]  Children's  Fares. — Children  under  six  years  of  age, 
and  not  occupying  seats,  free  when  accompanied  by  parent  or 
guardian.  Children  between  six  and  eleven  years  of  age,  one 
half  the  adult  fare.  Whenever  the  half  fare  ends  in  a  fractional 
cent,  1  cent  shall  be  charged  for  such  fractional  cent.  Minimum 
fare  three  cents.  Full  fares  shall  be  collected^ for  all  children 
of  twelve  years  and  over. 

Transfers. — The  schedule  of  fares  provided  herein  shall  en- 
title patrons  to  free  transfer  privileges  in  Eau  Claire  from  the 
cars  in  urban  service  to  cars  in  interurban  service,  and  vice  versa. 

Existing  Commutalion  Rates. — ^AU  existing  commutation 
rates  shall  remain  in  effect  and  be  valid  for  transportation. 

MiseeUaneaus. — This  order  shall  in  no  wise  affect  or  alter  the 
chartered  car  or  express  rates,  or  tho  provision  to  carry  dogs  or 
hand  luggage.  Nor  shall  it  affect  in  any  way  the  school  tickets, 
50  for  $1.50,  or  the  territory  in  which  they  apply. 

Thirty  days  is  deemed  sufficient  time  within  whidi  to  comply 
with  this  order. 

Kailroad  Commission  of  Wisconsin,  by  Half  ord  Erickson,  Carl 
D.  Jackson,  and  Walter  Alexander,  Commissioners* 
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TERMINAL  TAXIOAB  COMPANY,  Incorporated,  Appt, 

GHASLES  W.  KUTZ,  Oliyer  P.  Newman,  and  Lonifl  Brownlow, 
Ck>nunis8ioner8  of  the  District  of  Columbia^  Constituting  as  Sneh 
Commissioners  the  Public  Utilities  Commission  of  the  District  of 
Columbia,  at  al. 

(241  U.  8.  252,  60  L.  ed.  — ,  85  8up.  Gt.  Rep.  683.) 
[No.  348.] 

Public  utUitiea  —  Taxicab  company  —  Oovemmental  control, 

1.  A  taxicab  company  is  a  common  carrier  within  the  meaning  of 
the  act  of  March  4,  1013  (37  Stat,  at  L.  938,  chap.  160),  S  8>  uui  hence 
subject  to  the  Jurisdiction  of  the  Public  Utilities  Commission  of  the 
District  of  Columbia  as  a  "public  utilitjr"  in  respect  of  its  exercise  of 
its  exclusiye  right  under  lease  from  the  Washington  Terminal  Com- 
pany, the  owner  of  the  Washington  Union  Railway  station,  to  solicit 
liyery  and  taxicab  business  from  persons  passing  to  or  from  trains,  aad 
of  its  exclusiye  right  under  contracts  with  certain  Washington  hotels  to 
solicit  taxicab  business  from  guests,  but  that  part  of  its  business  which 
consists  in  furnishing  automobiles  from  its  c^tral  garage  on  indiiadual 
orders,  generally  by  telephone,  cannot  be  r^arded  as  a  public  utility, 
and  the  rates  charged  for  such  seryice  are  therefore  not  open  to  inquiry 
by  the  Commission. 

CommisaionS'^JurUidiction'^  Effect  of  not  ofisumin^* 

2.  The  jurisdiction  of  the  Public  Utilities  Commission  of  the  Dis- 
trict of  Columbia  over  a  public  utility  under  the  act  of  March  4,  1913 
(37  Stat,  at  L.  fY^8,  chap.  150),  §  8,  cannot  be  defeated  because  such 
jurisdiction  has  not  been  assumed  oyer  other  similar  oonoerna,  where 
the  excuse  offered  by  the  Gommission  is  that  it  did  not  consider  that 
the  omitted  concerns  did  business  sufficiently  large  in  volume  to  come 
within  the  meaning  of  the  act,  and  there  is  nothing  to  impeach  the  good 
faith  of  the  Commisston,  or  to  glye  the  concern  included  just  cause  for 
complaint. 

[May  22,  1916.] 

Appeal  from  the  Court  of  Appeals  of  the  District  of  Colnm- 
bia  to  review  a  decree  which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  dismissin/z:  the  bill  in  a  suit  to  restrain  the 
Public  Utilities'  Commission  from  exercising  jurisdiction  over 
the  business  of  a  taxicab  company.  Modified  so  as  to  restrain 
the  exercise  of  jurisdiction  over  the  rates  charged  by  the  com- 
pany at  its  garage,  and  as  so  modified,  affirmed* 

See  same  case  belcKv^  43  App.  D.  C.  120. 

The  facts  are  stated  in  the  opinion. 

P.U.R  ^016D. 
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Appeaifaiices :  Mr.  G«  Thomas  Dunlop  for  appellant ;  Mr.  Oosr 
rad  H.  Sjme  for  appell^ee.  ,,.  i 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
This  is  a  suit  to  restrain  the  Public  Utilities  Commission  of 
the  District  of  Columbia  from  exercising  jurisdiction  over  the 
plaintiff.  The  Commission  was  created  and  its  powers  estab- 
lished by  a  section  (§  8)  of  an  appropriation  act,  divided  into 
numbered  paragraphs.  Act  of  March  4,  1913,  chap.  150,  §  8, 
37  Stat,  at  L.  938,  974.  By  t  2  of  the  section  "every  public 
utility  is  hereby  required  to  obey  the  lawful  orders  of  the  Com- 
mission,'* and  by  t  1  "public  utility*'  embraces  every  coinition 
carrier,  which  phrase  in  turn  is  declared  to  include  "express  com- 
panies and  every  corporation  .  .  .  controlling  or  managing 
any  agency  or  agencies  for  public  use  for  the  conveyance  of  per- 
sons or  property  within  the  District  of  Columbia  for  hire.'^ 
Steam  railroads,  some  other  companies,  and  the  Washington 
Terminal  Company,  are  declared  not  to  be  within  the  words. 
The  main  question  is  whether  the  plaintiff  ia  a  common  carrier 
imder  the  definition  in  the  act.  The  bill  was  dismissed  by  the 
supreme  courts  and  the  decree  was  affirmed  by  the  court  of 
appeals.     43  App.  D.  C.  120. 

[1]  The  facts  are  agreed.  The  plaintiff  is  a  Virginia  corpo- 
ration, authorized  by  its  charter,  vrith  copious  verbiage,  to  build, 
buy,  sell,  let^  and  operate  automobiles,  taxicabs,  and  other 
vehicles,  and  to  carry  passengers  and  goods  by  such  vehicles; 
but  not  to  exercise  any  of  the  powers  of  a  public  service  corpora- 
tion. It  does  business  in  the  District,  and  the  important  thing 
is  what  it  does,  not  what  its  charter  says.  The  first  item,  amount- 
ing, to  about  thirty-five  hundredths  of  the  whole,  is  done  under 
a  lease  for  years  from  the  Washington  Terminal  Company,  the 
owner  of  the  Union  Railroad  Station  in  Washington,  which  we 
have  mentioned  as  excluded  from  the  definition  of  common  car- 
riers. By  this  lease  the  plaintiff  has  the  es^clusive  right  to  solicit 
livery  and  taxicab  business  from  all  persoos  passing  to  or  from 
trains  in  the  Union  Station,  and  agrees  in  its  turn  to  provide, a 
service  sufficient  in  the  judgment  of  the  Terminal  Company  to 
accommodate  persons  using  the  station,  and  is  to  pay  over  a 

certain  pen*entage  of  the  gross  receipts.    It  may  be  assumed  that 
P.U.R.1916D. 
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a  person  taking  a  taxicab  at  the  station  would  control  &e  whole 
vehicle  both  as  to  contents,  direction,  and  time  of  iiBe^  althou^ 
not,  so  far  as  indicated,  in  such  a  sense  as  to  make  the  driver 
of  the  machine  his  sei'vant,  according  to  familiar  distinctions. 
The  last  facts,  however,  appear  to  be  immaterial  and  in  no  degree 
to  cast  doubt  upon  the  plaintiffs  taxicabs,  when  employed  as 
above  stated,  being  a  public  utility  by  ancient  usage  and  under- 
standing (Munn  V.  Illinois,  94  U.  S.  113,  125,  24  L.  ed.  77,  84), 
as  well  as  common  carriers  by  the  manifest  meaning  of  the  act. 
The  plaintiff  is  "an  agency  for  public  use  for  the  conveyance  of 
persons,"  etc ;  and  none  the  less  that  it  only  conveys  one  group 
of  customers  in  one  vehicle.  The  exception  of  the  Terminal  Com- 
pany from  the  definition  of  common  carriers  does  not  matter. 
The  plaintiff  is  not  its  servant,  and  does  not  do  business  in  its 
name  or  on  its  behalf.  It  simply  hires  special  privileges  and  a 
part  of  the  station  for  business  of  its  own. 

The  next  item  of  the  plaintiff's  business,  constituting  about  a 
quarter,  is  under  contracts  with  hotels  by  which  it  agrees  to  fur- 
nish enough  taxicabs  and  automobiles  within  certain  hours  rea- 
sonably to  meet  the  needs  of  the  hotel,  receiving  the  exclusive 
right  to  solicit  in  and  about  the  hotel,  but  limiting  its  service  to 
guests  of  the  hotel.  We  do  not  perceive  that  this  limitation 
removes  the  public  character  of  the  service,  or  takes  it  out  of  the 
definition  in  the  act.  No  carrier  serves  all  the  public.  His  cus- 
tomers are  limited  by  place,  requirements,  ability  to  pay,  and 
other  facts.  But  the  public  generally  is  free  to  go  to  hotels  if 
it  can  afford  to,  as  it  is  free  to  travel  by  rail,  and  through  the 
hotel  door  to  call  on  the  plaintiff  for  a  taxicab.  We  should  hesi- 
tate to  believe  that  either  its  contract  or  its  public  duty  allowed 
it  arbitrarily  to  refuse  to  carry  a  guest  upon  demand.  We 
certainly  may  assume  that  in  its  own  interest  it  does  not  attempt 
to  do  so.  The  service  affects  so  considerable  a  fraction  of  the 
public  that  it  is  public  in  the  same  sense  in  which  any  other  may 
be  called  so.  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S. 
389,  68  L.  ed.  1011,  L.R.A.  1915C,  1189,  34  Sup.  Ct  Rep.  612. 
The  public  does  not  mean  everybody  all  the  time.  See  Peck  v. 
Tribune  Co.  214  F.  S.  185,  190,  53  L.  ed.  960,  962,  29  Sup.  Ct. 
Rep.  554,  16  Ann.  Cas.  1075. 

The  rest  of  the  plaintiff's  business,  amounting  to  four  tenths. 
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consists  mainly  in  furnishing  automobiles  from  its  central  garage 
en  orders^  generally  by  telephone.  It  asserts  the  right  to  refuse 
the  service,  and  no  doubt  would  do  so  if  the  pay  was  uncertain, 
but  it  advertises  extensively,  and,  we  must  assume,  generally 
accepts  any  seemingly  solvent  customer.  Still,  the  bargains  are 
individual,  and  however  much  they  may  tend  towards  uniformity 
in  price,  probably  have  not  quite  the  mechanical  fixity  of  charges 
that  attends  the  use  of  taxicabs  from  the  station  and  hotels.  There 
is  no  contract  with  a  third  person  to  serve  the  public  generally. 
The  questi<m  whether,  as  to  this  part  of  its  business,  it  is  an 
agency  for  public  use  within  the  meaning  of  the  statute,  is  more 
diflBcult.  Whether  it  is  or  not,  the  jurisdiction  of  the  Commission 
is  established  by  what  we  have  said,  and  it  would  not  be  neces- 
sary to  decide  the  question  if  the  bill,  in  addition  to  an  injunc- 
tion against  taking  jurisdiction,  did  not  pray  that  order  No.  44 
of  the  Commission  be  declared  void.  That  order,  after  declaring 
that  the  plaintiif  was  engaged  in  the  business  of  a  common  car* 
rier  within  the  meaning  of  the  act,  and  so  was  within  the  juris- 
diction of  the  Commission,  required  the  plaintiff  to  furnish  the 
iaaformation  called  for  in  a  circular  letter  of  April  12,  1918. 
What  this  information  was  does  not  appear  with  technical  pre^ 
eision,  but  we  assimie  that  it  was  in  substance  similar  to  a  later 
requirement  of  a  schedule  showing  all  rates  and  charges  in  force 
for  any  service  performed  by  die  plaintiff  wthin  the  District, 
or  any  service  in  connection  therewith.  If  we  are  right,  this 
demand  was  too  broad  unless  the  business  from  the  garage  also 
was  within  the  act.  There  is  no  such  connection  between  the 
charges  for  this  last  and  the  others  as  there  was  between  the  facts 
required  and  the  business  controlled  in  Interstate  Commerce 
Commission  v.  Goodrich  Transit  Co.  224  IT.  S.  194,  211,  66  L. 
ed.  729,  736,  32  Sup.  Ct  Eep.  436.  Although  I  have  not  been 
able  to  free  my  mind  from  doubt,  the  court  is  of  opinion  that 
this  part  of  the  business  is  not  to  be  regarded  as  a  public  utility. 
It  is  true  that  all  business,  and,  for  the  matter  of  that,  every  life 
in  all  its  details,  has  a  public  aspect^  some  bearing  upon  the 
welfare  of  the  community  in  which  it  is  passed.  But,  however 
it  may  have  been  in  earlier  days  as  to  the  common  callings,  it  is 
assumed  in  our  time  that  an  invitation  to  the  public  to  buy  does, 
rwi  neoessarily  entail  an  obligation  to  sell.     It  is  assumed  dia^. 
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an  ordinary  Bhopkeeper  may  refuse  his  wares  arbitrarilj  to  a 
customer  whom  he  dislikes,  and  although  that  oonsid^utioii  is 
not  conclusive  (238  U.  S.  407),  it  is  assumed  that  such  a  calling 
is  not  public  as  the  word  is  used.  In  the  absence  of  dear  lan- 
guage to  the  contrary  it  would  be  assumed  that  an  ordinary  livery 
stable  stood  on  the  same  footing  as  a  common  shop,  and  there 
'  seems  to  be  no  differ^ice  between  the  plaintafiTs  service  from  its 
garage  and  that  of  a  livery  stable.  It  follows  that  the  plaintifi 
is  not  bound  to  give  information  as  to  its  garage  rates. 

[2]  Complaint  is  made  that  jurisdiction  has  not  been  assumed 
over  some  other  concerns  that  stand  on  the  same  footing  as  the 
plaintifP.  But  there  can  be  no  pretense  that  the  act  is  a  disguised 
attempt  to  create  preferences,  or  that  the  principle  of  Yick  ^Yo 
V.  Hopkins,  118  U.  S.  356,  80  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064, 
applies.  The  ground  alleged  by  the  Commission  is  that  it  did 
not  consider  that  the  omitted  conoems  did  business  sufficiently 
large  in  volume  to  come  within  the  meaning  of  the  act.  There 
is  nothing  to  impeach  the  good  faith  of  the  Commission^  or  to 
give  the  plaintiff  just  cause  for  complaint  The  decree,  so  far 
as  it  asserts  the  jurisdiction  of  the  Commission,  is  affirmed,  but 
it  must  be  modified  so  to  restrain  an  inquiry  into  the  rates 
charged  by  the  plaintiff  at  its  garage,  oar  the  exercise  of  jurisdic- 
tion over  the  same. 

Decree  modified  as  above  set  forth. 
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[PF.47.] 

RE  PORTLAND  RAILWAY,  LIGHT,  &  POWER  COMPANY. 

[P-iee.] 
RE  PORTLAND  RAILWAY,  LIGHT,  &  POWER  COMPANY. 

[F-241.] 
RE  PORTLAND  RAILWAY,  LIGHT,  &  POWER  COMPANY. 

[F-269.] 

VaUtaHon^BaOroaa  pr&pettif -*  Jlgmawto  of  valuer-  rtMmoto  vtOme, 
1.  Section  6924  of  Lord's  Oregon  Laws,  relating  to  the  yalvatioa  of 
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Tttih^a,  does  not  directly  empower  the  GommiaBion  to  make  a  final 
and  ultimate  ftoding  of  vahie,  but  oontemplatee  that  testimony  shall  be 
perpetnated  for  all  relevant  purposes,  and  as  to  each  of  the  elements  of 
value;  and,  consequently,  the  Commission,  in  proceedings  under  this  sec- 
tion, does  apt  attempt  to  state  any  precise  sum  as  bein^g^  the  value  of 
the  property  under  examination,  but  limits  its  findings  to  a  statement 
of  the  facts  found  with  respect  to  the  particular  elements  of  value, 
without  combining  them  iato  a  siugle  figure, 

ViUuaHon  —  JPubUe  .  utility  property  — *  ElenuftU^  of  value  —  VltifMUe 
value. 

2.  Sectaons  9  and  10  of  chapter  270  of  the  Laws  of  Oregon,  1911, 
relating  to  the  valuation  of  public  utility  properties,  does  not  require 
the  Ooumission  to  make  a  finding  ol  an  ultimate  or  composite  figure 
as  the  value  on  the  property  of  the  utili^i  and  oonaequentlyj  the  Com- 
mission, in  the  valuation  of  such. property,  will  confine  it§  preliminary, 
findings  to  the  proper  elements  of  value,  the  weight  to  be  given  to  the 
various  facts  found,  in  passing  upon  rates  or  other  questions,  being 

.  determined  when  such  questions  are  finally  presented. 

Taluation  —  Elementa  considered  -^  BeasonoMeneBa  of  raiea. 

3.  In  a  public-utility  rate  Inveatigation  the  Oregon  Conunission^ 
will  ascertain  and  state  with  respect  to  the  property  of  the  respondent 
<l)'the  original  cost  of  construction;  (2)  the  amount  expended  in 
permanent  improvement^;  (3)  the  amount  and  market  value  of  its  bonds 
and  stock;  (4)  the  present  as  compared  with,  the  original  cost  of  con- 
struction; and  will  incidentally  discuss  (5)  the  probable  earning  ca- 
pacity of  the  property  under  particular  rates  prescribed,  or  at  least 
under  the  rates  previously  and  at  the  time  o|  the  investigation  charged 
by  the  respondent;  and  (6)  the  sum  required  to  meet  operating  ex- 
penses. 

Valuatityn  —  Original  cost  —  Findings. 

4.  In  the  valuation  of  the'.piropec:(y'.of  a  public  utility  the  findings 
<lf  the  Oregon  Conuiiission  as  to  original  cost  are  designed  to  show  the 
cost  of  ^  the  original  property  aa  put  into  the  public  service,  together 
With  subsequent,  additioaa  or  3r^tirementB>  as  follows:  First,  the  cost 
of  i^e  eaeisting  units  ol  the  public  utility  operating  property  to  those 
who  devotied  them  to  the  puUic- service;  and,  second,  the  amounts  paid 
in  cash  or  its  equivalent  by  the  present  investors,  for  the  entire  proper- 
ties of  the  utility,  both  operating  and  nonoperating. 

Tahurtion  ^  Original  cost  litems  excluded  and  indhided' 

5.  In  its  findings  of  the  oost'  of  operating  utility  property,  as  of  the 
time  it  was  in  service,  the  Oregon  Commission  eoKcluded  all  the  expendi- 
tures Whi<^  'Seemed  to  be  abnormal  or  which  related  to  other  than 
physical  property,  sueh  as  increased  book  valiw,  recorded  in  transfers 
of  property,  the  cost  of  financing,  and  discounts  on  stocks  and  securi- 
ties; and  inoluded  merelir  such  suvib  asi.i^ider  its  accounting  system, 
would  stand  as  charges  against  the  fixed  plant  account. 

yalttdtion'^Origifua  cost -^  O^betnead  percentage  allowance. 

6.  In  it6  findings  as  to  the  original  oott^  of  utility  property  the 
Oregoii  Commission  made  an  allowance  of  14  per  cent  of  the  construe- 
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tion  cost  for  engineering,  interest  during  oonBtruction,  and  BtmilAT  over- 
head charges,  In  view  of  the  variation  in  the  methoda  of  treating  such 
items  by  the  several  constituent  companies  of  the  oorporaikm  under 
investigation. 
Valuation -^  Original  cost -^  Depreciation  and  appreciation. 

7.  In  ascertaining  the  original  cost  of  utility  property,  aoenied 
depreciation,  or  appreciation  in  the  value  of  any  of  the  component  parts 
of  the  system  is  not  taken  into  consideration. 

Valtuition  —  Original  coat  —  Sources  front  which  money  %vas  obtained. 

8.  In  findings  of  fact  as  to  the  original  cost  of  utility  property  the 
sources  from  which  the  money  was  obtained — wheti&er  hy  original  con- 
tribution, or  through  stocks  and  bonds,  or  through  corporate  surplus — 
is  immaterial;  hut  expenditures  taken  care  of  out  of  subsidies  or 
bonuses  or  property  donated  should  not  be  included. 

Valuation  ^  Original  co8t  ~^  Assessment  for  public  improvements. 

9.  In  its  findings  of  fact  as  to  the  original  cost  of  utility  property 
the  Oregon  Commission  included  assessments  for  public  improvements, 
such  as  pavements  between  tracks,  paid  for  by  the  company  or  for 
which  it  was  legally  liable. 

Valuation  —  Beproduction  cost  —  Definition. 

10.  Reproduction  cost  as  defined  by  the  Oregon  Commission  means 
the  amount  of  cash  or  its  equivalent  necessary  to  acquire  the  real  estate 
of  a  public  utility,  not,  however,  exceeding  the  fair  value  of  similar 
near-by  real  estate;  and  of  reproducing  the  other  physical  property  of 
the  company  in  the  condition  in  which  such  physical  property  was,  when 
first  put  into  public  service,  as  of  the  date  of  the  valuation,  to  which 
structural  costs  certain  estimated  sums  should  be  added  for  overhead 
expenditures  not  inhering  in  the  prices  assigned  for  the  physical  prop- 
erties, such  as  general  engineering,  law  expenses,  interest  during  con- 
struction, and  the  like. 

Valuation -^  Reproduction  oosC  — UiMt  prices -^  AvBtage  prices. 

11.  In  ascertaining  the  reproduotion  cost  of  the  physical  property 
of  a  public  utility,  the  Oregon  Commission  used  normal  average  prices 
rather  than  momentary  prices  which,  were  abnormally  high  sad  low, 
and,  with  respect  to  additions,  applied  actual  construction  costs  as 
deduced  from  vouchers  which  were  assumed  to  r^resent  r^^oduction 
costs  as  well. 

Valuation  —  Beproduction  costs  —  Overhead  charges, 

12.  In  estimating  the  reproduction  cost  of  a  public  utility  pr<^»erty, 
the  Oregon  Commission  distributed:  overhead  expenditures  which  could 
be  said  to  relate  clearly  to  particular  classes  of  physical  property  to 
the  various  primary  and  subacoounts  to  which  they  related  in  a  ratable 
proi^ortion,  and  carried  the  remaining  ovtf  head  iten^  in  the  proper 
general  accounts. 

Valuation -^Overhedd  charges '■^C^ost  of  obtaining  money • 

13.  A  claim  of  1.65  per  Cent  as  an  overhead -chaiige  lor  the  cost  of 
obtaining  money  ascessary  ior  a  vUtilU](^'s  .organijwtion  was  disallowed 
on  the  ground,  that  such  charge:  was  absorbed  in  a  previous  estimate  of 
overheads  whidi  was  made  upon  tb9.  Ofwt  of  a  normal  and  efficient  or- 
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ganization;  and  on  the  ground  that  if  suck  items  resulted  in  actual 
cost  they  were  included  in  findings  as  to  original  cost 
Valuation -^  Beproduetion  cost^lMnd, 

14.  In  estimating  the  reproduction  cost  of  a  publie  uttlity's  property, 
the  values  of  particular  portions  of  the  company's  real  estate  were  esti- 

'  mated  on  the  basis  of  the  reasonable  market  yalue  of  similar  lands  in 
the  locality. 

Valuation^ Water  rights, 

15.  In  the  valuation  of  the  property  of  a  public  utility  for  rate  mak- 
ing, consideration  should  be  given  to  the  value  of  water  rights,  whether 
acquired  by  appropriation  or  supported  under  the  claim  of  riparian 
ownership. 

Faltialion  —  TTater  rights  •-^  Reproduction  cost. 

16.  In  the  valuation  of  a  public  utility's  property  for  rate  making, 
the  reproduction  cost  of  various  utilised  water  powers  of  a  locality  as 
of  the  date  of  the  valuation  were  ascertained  and  treated  as  appurte- 
nances to  the  lands  occupied  by  hydraulic  generation  stations  and 
riparian  lands,  and  these  values  were  included  with  lands  in  the  repro- 
duction-cost estimates. 

Valuation  —  Heproduction  cost  —  Water  rights  —  Overhead  charges, 

17.  In  a  valuation  for  rate  making,  no  portion  of  the  overhead  ex- 
penses of  reproducing  the  property  was  based  upon  amounts  computed 
for  the  value  of  water  rights,  it  appearing  that  certain  amounts  of  the 
total  estimated  overhead  expense  were  apportioned  to  land  in  order  to 
facilitate  accounting  computations,  and  that  the  water  rights  were 
treated  as  an  appurtenance  to  the  lands. 

Valuation  —  Reproduction  cost  —  Undeveloped  water  pouters, 

18.  In  a  rate  valuation,  the  Oregon  Commission  refused  to  assign 
values  for  undeveloped  water  powers  or  for  estimated  increases  in  eodst- 
ing  developments. 

Valuation -^  Subdivision  of  various  classes  of  property, 

19.  In  a  public  utility  valuation  the  properties  of  the  company 
should  be  classified  as  between  utility  and  nonutility  uses,  and  utility 
operating  property  should  be  further  subdivided  as  between  (1)  the 
different  classes  of  public  utility  services  performed  by  the  company, 
and  (2)  by  localities  in  which  such  services  are  performed,  as  far  as 
subdivision  by  localities  or  districts  is  feasible. 

Valtwtion  —  Operating  and  nonoperating  property. 

20.  Land  cannot  be  considered  as  utility  operating  property  on  the 
theory  that  it  will  be  in  use  in  the  near  future,  upon  the  construction 
of  a  proposed  canal,  such  property  not  being  considered  operating  land 
until  such  time  as  the  proposed  canal  is  placed  in  service. 

Valuatiifn'^  Operating  and  nonoperating  property -^  Method  of  de- 
termining  proportion, 

21.  In  ascertaining  the  proportion  of  an  electric  building  and  land 
employed  for  utility  and  nonutility  purposes,  relative  rental  value  of 
the  space  occupied  by  the  utility  and  outside  tenants,  rather  than  the 
relative  area,  was  employed  as  tl|«  determining  fi^ctor. 

P.U.R.1916D. 


980  OREGON  PUBLIC  8ERVICB  COMMISSION. 

Valuati&n  —  Property  not  in  use  <—  Parks  and  resorts. 

22.  Recreation  parks  and  land  leased  for  base-ball  ^mes  and  hotel 
property  should  not  be  included  in  the  operating  property  of  a  publie 
utility  on  the  theory  that  such  properties  develop  passenger  transpor- 
tation to  such  an  extent  that  it  is  good  business  to  maintain  them;  it 
not  appearing  that  this  property  yields  an  appreciable  return  on  its 
present  value  and  the  Commissioners  not  being  justified  in  finding  that 
the  property  is  "actually  used  and  useful  for  the  convenience  of  the 
public;"  but  such  property  may  be  listed  under  the  head  of  park  and 
resort  property  for  the  purpose  of  valuation  findings. 

Valuation '^Terminal  lands '^  Leasehold  interests, 

23.  The  value  of  terminal  lands  held  under  lease  should  not  be  in- 
cluded in  the  findings  as  to  the  value  of*  utility  property. 

Vepreeiation '^  Aocrued'^  Method  of  estinwting. 

24.  In  estimating  the  reproduction  cost,  less  depreciation,  of  the 
property  of  a  public  utility,  the  Oregon  Commission  deducted  sudi 
depreciation  as  it  found  to  exist  in  point  si  fact;  and  in  the  determi- 
nation of  such  fact,  in  each  case,  the  actual  physical  condition  of  the 
unit,  its  present  service  condition,  its  probable  expectancy  of  life,  and 
type  as  to  adequacy  for  furnishing  service  economically,  and  the  sal- 
vage which  might  be  expected  therefrom,  were  considered. 

Depredation  —  Overhead  charges. 

26.  In  estimating  the  accrued  depreciation,  the  Oregon  Commission 
ascertained  and  deducted  such  proportions  of  the  total  items  of  over- 
head cost  as  would  neoessarity  be  gone  aimultaneously  with  the  physical 
properties  to  which  they  related. 
Valuation  ^»  Working  capital  ^^  factors  considered. 

26.  In  estimating  the  amount  of  working  capital  to  be  allowed  a 
public  utility,  the  Oregon  Conunission  gave  oonsideration  to  the  differ- 
ence between  the  average  current  working  assets  and  liabilities  of  the 
company  over  a  period  of  years,  the  average  amount  of  material  and 
supplies  carried  on  hand,  the  average  amount  of  monthly  operating  ex- 
penses, and  the  amount  and  character  of  physical  property  which 
required  operation  and  maintenance. 

Valuation  —  Going  cost  —  Early  deficits  -^  Qualifications  to  theory  that 
utility  is  entitled  to  reasonable  return, 

27.  Before  the  theory  that  a  public  service  corporation  is  entitled, 
both  by  common  law  and  by  statute,  to  a  reasonable  return  on  the  fair 
value  of  such  property, — upon  which  a  going  cost,  due  to  early  deficits, 
is  based, — can  be  adopted  as  economically,  legally,  or  ethically  sound, 
it  must  appear  that  the  rates  charged  were  in  and  of  themselves  not 
unreasonably  high;  that  they  were  in  fact  fully  compensatory;  that 
while  reasonable  they  were  also  not  unjustly  discriminatory  as  between 
persons  and  places  or  localities;  that  the  investments  made  and  repre- 
sented in  the  property  account  were  incurred  with  reasonable  pru- 
dence and  foresight;  that  the  properties  have  been  operated  at  all  times 
with  reasonable  skill  and  efficiency;  that  the  accounts  submitted  are 
full,  complete,  and  accurate;  that  they  relate  to  Utility  operations  only; 
and  that  all  proper  offseta  have  been  made;  that  the  return  claimed  is 
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upoa  efficient  investment;  that  the  period  covered  is  a  normal  period 
for  development;  and  that  the  purpose  of  the  atatement  is  to  ascer- 
tain the  sacrifice  of  the  present  investor,  either  directly  or  bj  a  privity 
in  interest,  as  an  incident  to  which  it  should  appear  that  the  present 
investor  has  compensated  the  prior  owner  who  may  have  forborne 
a  fair  return. 
Valuation  —  Going  cost  —  Depreciation^ 

28.  In  ascertaining  the  amount  of  early  deficits  of  a  pubHe  service 
corporation  in  order  to  determine  its  going  costy  the  theory  on  which 
depreciation  is  taken  into  account  is  faulty,  where  it  is  computed  on 
a  straight-line  basis  and  the  other  calculations  do  not  reduce  the  amount 
of  the  plant  investment  by  the  amount  of  such  annual  repayments,  but 
consider  such  investment  as  if  the  depreciation  annuity  were  being 
computed  upon  a  sinking-fund  basis,  the  total  amount  of  depreciation 
claimed  representing  not  a  proportion  of  investment  which  has  been 
wasted,  but  a  gross  sum  estimated  on  the  basis  of  the  proportion  of 
the  cost  of  reproduction  new  which  ha3  been  wasted. 

Valuation -^  Coat  of  reproduction -^  Early  deficits, 

29.  Past  deficits  are  not  a  proper  addition  to  a  reproduction  cost 
new  or  reproduction  less  depreciation  cost  estimidje  of  public  utility 
property,  although  it  may  be  proper  to  consider  past  deficits  in  con- 
nection with  past  investments  or  costs. 

Valuation'-^ Going  cost -^ Deficits  outside  of  scope  of  investigation. 

30.  In  an  investigation  as  to  electric  light  and  power  rates,  and  as 
to  certain  of  the  interurban  passenger  fares  of  a  public  utility,  early 
deficits  in  the  return  upon  its  street  car  operations  or  upon  ita  inter- 
urban railway  or  gas  properties,  and  deficits  resulting  from  the  opera- 
tion of  utility  serviced  not  being  performed  at  the  time  of  the  valua- 
tion, cannot  be  considered  on  the  question  of  the  going  cost'  of  the 
business  under  investigation. 

Valuation -^Franchises '•^disallowance  of  value -^  Allowance  of  cpst. 

31.  No  allowance  for  franchise  value  over  and  above  the  necessary 
and  legitimate  cost  of  acquisition  should  be  made  in  a  rate  case,  what- 
ever may  be  the  rule  in  condemnation,  public  acquisition, '  or  dthei* 
classes  of  cases. 

JMfMfeciation  — Annual  aUo%MMios -^  Sinlcing^fund  method* 

32.  In  estimating  the  annual  allowance  for  depreciation  in  a  rate 
case,  the  Oregon  Commission  used  the  4  per  cent  sinking-fund  basis  with 
annual  payments  and  rests  for  interest,  the  money  set  aside  for  such 
annuitgr  being  required  to  be  carried  in  a  depreciation  fund  and  ex- 
pended In  the  manner  contenaplated  by  §  17  of  the  Public  Utilities  Act; 
the  company  being  allowed  to  exercise  a  primary  discretion  in  the 
expenditure  or  Investment  of  the  funds,  but  being  required  to  submit 
to  the  Commission  for  approval,  tentative  rules  and  regulations  as  to 
the  expenditure  or  investment  of  the  same,  accounts  therefor  to  be 
rendered  in  the  manner  prescribed  by  the  Commission's  imiform  system 
of  accounts. 

Payment -^  IHscount -^  Statement  in  hiU, 

33.  The  rates  of  a  utility  diould  be  stated  plainly  in  a  single  gross 
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amount,  and  the  discounts  for  prompt  payment,  if  any,  should  be  kept 
separate  and  distinct  from  the  base  rate. 

[May  31,  191B.] 

Preliminary  findings  of  fact  in  the  investigation  on  the  Com- 
mission's own  motion  of  the  electric  lighting,  heating,  power, 
and  other  rates  of  Portland  Bailway,  Light,  &  Power  Company. 
The  four  cases  against  the  company  were  consolidated  for  con- 
venience of  hearing.  The  Commission  does  not  make  a  finding 
as  to  the  ultimate  value  of  the  property,  but  only  as  to  particular 
elements  of  value,  the  weight  to  be  given  the  facts  with  respect  to 
each  of  these  elements  upon  the  question  of  rates  being  left  for 
determination  when  such  questions  arise.  The  findings  as  to 
the  various  elements  of  value  are  sufficiently  summarized  by  the- 
Commission. 

By  the  Commission:  Investigation  on  Commission's  own 
motion  for  the  purpese  of  enabling  it  to  determine  whether  or 
not  the  various  rates,  rules,  and  regulations*,  and  each  and  all  of 
them,  charged  by  the  respondent,  Portland  Railway,  Light,  k 
Power  Company,  for  electric  lighting,  heating,  and  power  within 
certain  named  cities  in  Oregon  and  the  vicinity  thereof,  as 
shown  by  the  schedules  of  the  respondent,  designated  as  O.  R. 
C.  £-1  and  E-2,  are  reasonable  or  unreasonable,  just  or  unjust, 
or  in  any  respect  whatsoever  unjustly  discriminatory.  In  con- 
formity with  the  Commission's  practice  in  such  cases,  notice  of 
the  investigation  and  hearing  was  served  on  each  city  and  town 
in  the  territory  involved. 

Appearances;  Griffith,  Leiter,  &  Allen,  Per<^  W.  Clark,  and 
Leslie  Craven  for  the  Portland  Railway,  Light,  &  Power  Com- 
pany, respondent. 

The  following  additional  appearances  were  entered  at  various 
stages  of  the  hearings:  RoUin  K.  Page  and  W.  H.  Trindle 
for  the  city  of  Salem;  Wm.  M.  Stone  and  Levy  Stipp  for  the 
city  of  Oregon  City ;  P.  S.  Fuchs  for  the  city  of  Mount  Angel. 

The  city  of  Portland,  although  served,  did  not  appear  during 
the  hearings.  However,  after  the  hearings  had  closed,  a  written 
argument  was  filed  by  W.  P.  La  Roche,  City  Attorney,  and  H. 
M.  Tomlinson,  Deputy  City  Attorney,  for  that  city. 

Consolidated  in  the  above  cause,  for  convenience  in  hearing, 
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are  thev  following  proceedings  upon  the  docket  of  the  Commis- 
sion: 

Case  No.  F-108 :  In  the  matter  of  Portland  Railway,  Light, 
&  Power  Company.  (Investigation  on  the  Commission's  own 
motion.)  Investigation  brought  under  Lord'a  Oregon  Laws,  § 
6924  (hereinafter  quoted),  for  the  purpose  of  ascertaining  and 
stating  the  elements  of  value  of  the  interurban  railway  lines  of 
the  respondent. 

Case  No.  F-241:  In  the  matter  of  the  Portland  Railway, 
Lights  &  Power  Company's  rates  upon  the  Mt.  Hood  division. 
Investigation  upon  the  Commission's  own  motion  as  to  the  rea- 
sonableness and  character  with  respect  to  discrimination  of  the 
respondent's  interurban  passenger  fares  upon  its  Mt.  Hood  divi- 
sion. 

Case  No.  F-359:  In  the  matter  of  the  Portland  Railway, 
Light,  &  Power  Company.  (Investigation  on  the  Commission's 
own  motion.)  Investigation  as  to  the  reasonableness  of  the  in- 
terurban passenger  fares  of  respondent  between  Portland  and  the 
stations  of  Brookwild,  Stanley,  Wichita,  Luther,  and  Kendall 
upon  the  req)OTjdent's  Springwater  division. 

The  Commission  deemed  certain  information   necessary  to 
enable  it  to  perform  the  duties  incumbent  upon  it  in  the  investi- 
gation of  the  subject-matter,  and  therefore  by  order  required  the 
utility  to  make  a  full  return  as  to  the  following  matters : 
Capitalization  (as  of  June  30, 1913)  : 

The  amount  of  authorized,  subscribed,  or  issued  capital  stock 
of  the  company;  the  sums  paid  and  the  amounts  yet  payable 
thereon ;  the  manner  of  payment  therefor,  whether  in  cash  or  in 
property,  and  the  cash  or  property  received  therefor. 

The  amounts  of  issued  and  outstanding  funded  and  unfunded 
indebtedness  of  the  company,  whether  bonds,  debentures,  notes, 
or  accounts ;  the  dates  and  maturity  thereof ;  the  rate  of  interest 
thereon  and  security  therefor;  the  cash  or  property  realized 
therefrom  and  how  paid;  and  the  discounts  and  commissions 
paid  thereon. 

The  amounts  paid  and  payable  to  the  state  or  any  municipality 
on  aoepunt  of  any  franchise  or  privilege^  other  than  the  right  to 
be  a  corporation. 
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Oopies  of  all  municipal  franchifles  or  privileges  held  by  the 
company. 
VcUiLS  of  Property: 

Inventory  of  all  property  used  or  useful  for  the  service 
of  the  public  in  any  class  of  railroad  or  public  utility  serv- 
ice. Such  inventory  should  show  in  detail:  The  date  as  of 
which  the  inventory  ia  made;  classes  of  units  of  construc- 
tion, material,  or  property  and  number  of  such  units  in  each 
class,  together  with  such  description  of  each  as  to  localize  and 
identify  the  same ;  the  character  of  public  service  in  which  each 
unit  of  such  property  is  used ;  the  original  coat  of  each  unit,  if 
known ;  the  amount  of  money  it  would  require  to  replace  in  kind 
each  unit  in  normal  new  and  usable  condition ;  the  physical  con- 
dition and  condition  as  to  utility  of  each  imit,  and  the  amount 
of  depreciation  or  appreciation,  if  any,  ^  compared  with  normal 
new  and  usable  condition  of  each  unit,  the  present  value  of  each 
such  unit;  the  quantity,  character,  kind,  location,  and  value  of 
all  other  property  owned  by  the  company,  not  used  or  useful  in 
the  service  of  the  public  as  a  public  utility  or  railroad. 

There  should  also  be  submitted  a  statement  fiihi>wing  how  much 
of  the  total  property  represented  by  the  inventory  hereinbefore 
called  for  is  due  to  the  demand  of  the  customers  of  the  utility,  and 
how  much  due  to  the  production  and  distributipn  of  the  utility 
product,  or  common  to  both  customers'  demand  and  production 
and  distribution,  detailed  by  classes  or  public  service  afforded. 
Earnings  and  Expenses  During  Twelve  Months.  Ending  June 

30,  1918: 
.  A  statement  showing  in  detail  the  sources  and  amounts  of  all 
revenues  of  the  company^  both  from  operation  of  its  business  as 
a  railroad  or  public  utility  and  from  all  other  sources.     The 
statement  should  be  in  such  detail  as  to  show : 

The  character  of  the  service  from  which  the  revenue  is  derived. 

In  case  of  revenue  from  utility  service,  thi  locality  from  which 
derived ;  the  revenue  derived  from  each  class  of  customers  and 
services  in  the  published  tariffs  of  the  company ;  special  contract 
customers  and  the  revenue  derived  from  each,  and  the  revenue 
which  would  have  been  derived  from  each  had  their  service  been 
charged  at  the  published  tariff  rates  of  the  company;  the  total 
units  of  production  and  consumption  resulting  in  revenue  by 
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classes  of  service  and  classes  of  customers  as  above;  the  average 
nniiiloer  off  eadi  class  of  custom^s  during  sncfa  year  and  tota] 
number  in  each  class  on  June  30,  1913.    • 

The  intent  of  such  statement  is  to  develop  the  revenue  derived 
from  each  class  of  customers,  and  the  number  of  customers  and 
products  represented  by  such  revenue  by  localities  as  well  as  by 
(^sses  jof  service. 

A  statement  showing  in  detail  the  total  expenses  of  the  com- 
pany due  to  the  operation  of  its  public  service  business  (includ- 
ing general  expenses)  classified  as  to  the  character  of  the  service 
and  (in  the  case  of  expenses  due  to  public  utility  operation) 
localized  as  to  the  community  served,  wherever  possible.  If 
such  expenses  or  any  thereof  cannot  be  so  localized  and  classified, 
that  fact  should  be  stated  and  an  apportionment  be  made  as  be 
tween  the  daasee  of  service  and  localities  served,  and  the  basis 
for  such  apportionment  should  be  stated.  Sufficient  explanation 
should  be  given  to  show  the  nature  and  contents  of  each  account. 
This  statement  should  also  show  what  items  of  expense  are  due 
to  custozners'  demands,  and  how  much  is  due  to  production  and 
distribu>tion  of  products,  or  common  to  both.  It  is  desired  such 
statement  shall  disclose  the  actual  cost  of  operation  (including 
general  expenses)  due  to  each  class  of  public  service  business, 
and  to  each  class  of  customers. 

A  statement  as  to  the  expenses  of  the  company  due  to  opera- 
tions other  than  the  public  service,  and  expenses  independent  of 
operation,  in  detiail  as  above. 
Fixed  Oho/rgea  During  the  Twelve  Months  Ending  Jtme  SO, 

1919,  vn  Detail: 
:  The:  amounts  of  taxes  paid,  and  the  class  of  property  upon 
which  assessed,  and  the  locality  where  paid;  the  amount  of  li- 
oezise  and  privilege  taxes  and  fees  paid;  the  amount  of  interest 
on  the  funded'  and  unfunded  debt  of  the  company  accrued,  and 
the  amount  paid;  the  amount  of  depreciation  or  appreciation 
accrued,  and  the  amount  charged  or  credited,  and  the  disposi- 
tiom  made  of  any  fund  or  moneys  representing  depreciation  or 
appr^iation*;  the  dividends  declared  and  dividends  paid  on  any 
of  the  Capital  stock  of  the  company,  rate  and  amount  thereof; 
the  amount  and  diaracter  of  any  other  fixed  diarges^  adjusts 
mental  aaniortizftkion%  (ht  funds. 
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General  BaUmce  Sheet: 

General  balance  sheets  of  the  company's  business  as  of  June 
30,  1912,  and  June  30,  1913. 

The  utility  has  made  a  return  to  the  Commission's  demand, 
stated  by  witnesses  produced  and  under  oath  to  be  as  complete 
and  accurate  as  the  records  of  the  company  and  its  predecessors 
and  exhaustive  independent  investigation  will  permit  The  re- 
turn made  is  in  evidence  herein,  together  with  explanations  and 
additional  information  collated  by  the  engineering  and  account- 
ing experts  both  of  the  utility  and  of  the  Commission.  All  an- 
nual reports  made  by  respondent  to  the  Commission  have  been 
considered  in  evidence,  and  also  the  reports  of  the  respondent  to 
the  State  Tax  Commission. 

Voluminous  exhibits  have  been  introduced  and  considered; 
several  thousand  pages  of  testimony  have  been  heard  and  re-ex- 
amined. The  property  has  been  examined  by  the  Commission 
personally.  After  the  submission  of  the  matter  upon  the  evi- 
dence and  proofs  and  the  argument,  upon  ccmsideratdon  it  be- 
came apparent  that  the  Commission  needed  information  as  to 
various  other  minor  matters  which  either  did  not  appear,  or 
were  but  imperfectly  shown  in  the  record.  The  utility  was  re- 
quested by  the  Commission  to  furnish  information  upon  such 
points  from  its  records,  and  the  information  so  supplied  has  been 
treated  as  a  supplement  to  the  annual  report  of  the  respondent 
for  the  year  ending  June  30,  1915,  and  therefore  embraced  in 
the  present  record.  It  is  appropriate  to  recognize  at  this  point 
the  free  and  full  co-operation  of  the  respondent  with  the  Com- 
mission in  this  long,  intricate,  and  costly  investigation,  and  to 
state  that  the  respondent  has  readily  accorded  to  the  Commission 
and  its  employees  all  proper  information  and  assistance. 

Certain  preliminary  findings  of  fact  are  appropriate  at  this 
stage  of  the  proceedings,  and  they  will  now  be  made.  The  mag^ 
nitude  of  the  properties,  and  the  interesting  character  of  the 
questions  involved — ^many  of  them  atill  unsettled — offer  strong 
temptation  for  the  Commission  to  enter  upon  a  discussion  both 
of  the  facts  and  underlying  history.  It  is  believed  that  it  is  in 
the  best  interest  of  the  investigation  that  discussion  and  a^u- 
ment  be  abstained  from  as  far  as  possible,  and  that  those  mat- 
ters which  the  Commission  deems  to  be  established,  and  which 
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are  Televilnty  be  stated  as  facts,  with  no  further  elaboration  than 
the  ETubjeot  absolutely  requires.  This  idea  has  been  kept  in  mind 
throughout  the  formulation  of  the  findings  now  made. 

Part  I,  Preliminary, 

The  respondent,  Portland  Railway,  Lights  &  Power  Company, 
is  a  public  utility  and  a  railroad  within  the  meaning  of  the  Pub- 
lic Utility  and  Bailroad  Commission  Acts  of  the  Legislative  As- 
sembly of  the  State  of  Oregon.  Laws  of  1911,  chapter  279; 
Laws  of  1907,  chapter  58. 

In  its  electric  utility  operations  the  company  covers  a  consid- 
erable portion  of  the  lower  Willamette  valley,  the  city  of  Port- 
land (the  metropolis  of  the  state),  St.  Johns  and  Linnton  (both 
now  included  in  Portland),  the  cities  of  Salem,  Oregon  City, 
Milwaukee,  Gladstone,  Gresham,  Boring,  Estacada,  Troutdale, 
Fairview,  Oswego,  Woodbum,  Silverton,  Mount  Angel,  and 
Qervais,  with  their  environs,  and  also  the  city  of  Vancouver, 
Washington.  The  utility  owns  and  operates  a  number  of  steam 
and  hydraulic  power  electric  generation  plants.  The  following 
statement  shows  the  designation,  location,  source  of  energy,  and 
installed  capacity  in  kilowatts  of  the  electrical  generation  plants 
of  the  respondent. 

steam  Generation  Plants: 

Designatipa  Installed  Capacity 

Station.  Location.  Kilowatts. 

E  Portland  (west  side)   . . ; 12,500 

H  Salem 1,000 

K  Boring   (inactive)    400 

L  Portland  (east  side)    6,000 

N  Portsmouth,  Portland   (inactive)    2,500 

Totjal 22,400 

HydraMlic  Generatkfn  Plot^ta: 

Designation  Installed  Capacity 

Station.        Location.                 Source  of  Energy.  Kilowatts. 

B             Oregoki  City    Willamette  river    . .'. 7,230 

G             Cazadero          Clackamas  river 14,250 

J             Silverton          Silver  creek-  ....* 2G0 

M            Estacada         Clackamas  river   9,000 

0             Bull  Run         Sandy  river 11,260 

Total 42,880 

These  generating  stations  are  electrically  interconnected  and 

are  jointly  operated  as  one  system.     By  transmission,  transfer* 

mation^  storage,  and  distribution  systems,  the  various  communi- 
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ties  above  stftted  are  served  with  electric  lighting  and  power. 
The  last  animal  report  to  the  Commission  shows  in  the  system 
39,057  users  of  electric  energy^  of  whom  37,800  are  within  the 
state  of  Oregon.  In  most  of  the  communities  named,  electric 
street  lighting  systems  are  operated,  the  energy  for  which  is 
supplied  by  the  respondent  Except  at  Portland  the  utility  has 
no  competition  from  other  electric  utilities  in  supplying  electric 
power  and  lighting;  in  Portland  another  electric  utility  com- 
petes strongly  with  the  respondent  in  the  principal  portions  of 
the  city.  The  respondent  supplies  a  certain  amount  of  electric 
current  to  other  electric  utilities,  and  furnishes  ene^y  for  the 
electric  railway  operations  of  its  own  lines  of  street  and  intemr- 
ban  railway,  and  for  the  railway  and  interurban  railway  opera- 
tion of  the  Oregon  Electric  Railway  Company,  United  Railways 
Company,  and  Southern  Pacific  Company. 

Respondent  owns  and  operates  a  system  of  narrow  gauge  and 
standard  gauge  overhead  trolley  street  railways  in  the  city  of 
Portland  which  connect,  by  means  of  a  feny,  with  the  city  of 
Vancouver,  Washington;  and  also  a  system  of  interurban  elec- 
tric standard  gauge  railways  from  Portland  to  Cazadero,  from 
Golf  Junction  to  Canemah,  from  Linneman  Junction  to  Trout- 
dale,  and  from  Montavilla  to  Bull  Run.  The  interurban  mile- 
age is  as  follows: 

Oregon  City  Line:  Golf  Junction  to  Canemah,  9.652  miles 
of  single-track  mileage  between  termini  1.2. miles  of  second 
main  track,  3.221  miles  of  sidings  and  turnouts,  and  .421  miles 
of  track  in  carhouses,  shops,  etc. ;  total  track  of  all  dassee,  14.494 
miles. 

Springwater  Line:  East  Water  street  and  Hawthorne  avenue, 
in  Portland,  to  Cazadero,  Clackamas  coiinty,  39.106  miles  of 
single-track  mileage  between  termini,  4.288  miles  of  second  main 
track,  19.284  miles  of  sidings  and  turnouts,  and  5.391  miles  of 
track  in  carhouses,  shops,  etc. ;  total  track  of  all  classes,  68.069 
miles. 

Troutdale  Line:  Linneman  Junction  (a  station  on  the 
Springwater  line)  to  Troutdale,  6.678  miles  of  single-track  mile- 
age between  termini,  1.302  miles  of  sidings  and  turnouts;  total 
track  of  all  classes,  7.980  miles. 

Mt  Hood  Line:  ilontavilla  to  Bull  Run,  20.821  miles  of 
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single-track  mileage  between  termini,  3.456  miles  of  sidings  and 
tnmouts;  total  track  of  all  classes,  24.277  miles. 

Total,  Intemrban  Lines:  Single-track  mileage,  76.257; 
second  main  track,  5.488  miles-;  sidings  and  turnouts,  27.263 
miles;  track  in  oarhouses,  shops,  etc.,  5.812  miles;  total  track, 
all  classes,  114.820  miles. 

The  mileage  of  the  city  lines  is  as  follows :  Single-track  mile- 
age, 100.429;  second  main  track,  67.286  miles;  sidings  and 
turnouts,  3.689  miles;  track  in  carhouses,  shops,  etc.,  12.957 
miles;  total  trads,  all  classes,  184.361  miles. 

In  addition,  as  a  part  of  the  street  railway  system,  the  respond- 
ent operates  under  contract  or  agreement,  or  upon  arrangement 
where  the  rent  is  contingent  upon  earnings  or  other  consider- 
ationS)  lines  known  as  the  Alameda,  Arlington  Heights,  Beau- 
mont, East  Moreland,  King's  Heights,  and  W^tover  Terrace 
lines.  The  aggregate  amount  of  lines  of  this  description,  7.154 
miles  of  single  track,  .861  miles  of  sidings  and  turnouts,  total, 
8.015  miles  of  all  classes  of  track,  because  owned  by  independent 
and  nonaffiliated  corporations,  have  been  excluded  from  the  cal- 
culations of.  value,  and  receive  no  further  consideration  herein 
as  operating  property  of  the  respondent^  although  the  result  of 
their  operation  reflects  itself  in  the  financial  statements  herein 
presented. 

The  trackage  upon  the  Willamette  river  bridges,  aggregating 
1.906  miles  of  load,  1.908  miles  of  second  main  track,  .014  miles 
of  sidings  and  turnouts,  total,  3.828  miles,  is  operated  under  con- 
tract agreement  with  the  bridge  owners.  In  part  this  bridge  use 
is  common  to  the  urban  and  intemrban  railway  operations.  This 
trackage  is  not  included  in  t^-^se  findings  of  valua 

Eecapitulated,  the  lines  operated  by  the  respondent  are  of  the 
following  length,  as  of  June  80,  1916: 

Miles. 

Single-track  mileage    185.746 

Second  main  track 74.682 

Sidings  and  turnouts 31.827 

Track  in  carhouses,  shops,  etc 18.760 

Total,  all  tracks    311.024 

The  single-track  mileage  shown  is  made  up  of : 

Line  owned 176.686 

Line  operated  under  lease    « 1.906 

Line  operated  under  oontract 7.154 

Total  single-track  mileage  operated 185.746 

P.U.B  1916D. 
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The  respondent  owns  and  operates  a  gas  utility  in  the  city  of 
Salem,  which  includes  the  usual  coal  gas  production,  storage, 
and  distribution  equipment. 

In  connection  with  the  utility  operations  of  the  respondent, 
stores  and  supplies  for  the  convenience  of  users  of  electricity  and 
the  promotion  of  the  company's  business  are  maintained  in  a 
number  of  places. 

At  the  time  the  investigation  was  conunenced,  the  utili^ 
owned  the  locks  in  the  Williamette  river  opposite  Oregon  City, 
but  these  were  disposed  of  during  the  pendency  of  the  proceed- 
ings. 

The  respondent,  through  itself  and  subsidiary  controlled  cor- 
porations, owns  lai^e  bodies  of  land  in  various  counties  in  the 
Columbia  and  Willamette  valleys,  in  Washington  and  Oregon; 
some  of  these  knds  are  held  as  neeessary  for  the  protection  of  the 
riparian  rights,  or  stream  flows  of  developed  or  proposed  future 
development  of  hydraulic  power.  Large  bodies  of  land  are  held 
in  the  city  of  Portland  for  railway  terminal  purposes;  a  very 
considerable  proportion  of  the  water  front  in  the  city  of  Portland 
is  owned  by  the  respondent.  Other  tracts  are  held  for  minor 
operating  purposes,  and  many  are  held  for  purposes  apparently 
entirely  disassociated  from  any  form  of  public  service  operations. 

[1]  It  will  be  noted  that  the  investigation  herein  (due  to  con- 
solidation of  other  causes  with  the  case  described  in  the  caption) 
involves  a  study  into  the  elements  of  value  of  both  railroad  prop- 
erty and  public  utility  property.  In  the  case  of  the  valuation  of 
railways  (as  defined  in  §  6886  of  Lord's  Oregon  Laws,  amended 
by  Laws  of  1911,  page  117)  the  procedure  is  pointed  out  by 
Lord's  Oregon  Laws,  §  6924,  as  follows: 

^'  .  .  .  The  Conunission  shall  ascertain  fr<Mn  time  to  time 
as  nearly  as  practicable,  the  amount  of  money  expended  in  the 
construction  and  equipment  of  every  railroad,  the  amount  of 
money  expended  to  procure  the  right  of  way,  also  the  amount  of 
money  it  would  require  to  secure  the  right  of  way,  reconstruct 
the  roadbed,  track,  depots,  and  other  facilities  for  transporta- 
tion, and  to  replace  all  the  physical  properties  belonging  to  the 
railroad.  It  shall  ascertain  the  outstanding  bonds,  debentures, 
and  indebtedness  and  the  amounts  respectively  thereof,  the  date 
when  issued,  to  whom  issued,  to  whom  sold,  the  price  paid  in 
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caflb,  property  or  labor  therefor,  what  disposition  was  made  of 
the  proceeds,  bj  whom  the  indebtedness  is  held,  so  far  as  ascer- 
tainable, the  amount  purporting  to  be  due  thereon,  the  floating 
indebtedness  of  the  railroad,  the  credits  due  the  railroad,  other 
property  on  hand  belonging  to  it,  the  judicial:  or  o&er  sales  of 
said  road,  its  property  or  franchises,  and  the  amounts  purporting 
to  have  been  paid  and  in  what  manner  paid  therefor.  The  Com- 
mission shall  also  ascertain  the  gross  and  net  income  of  the  rail- 
road from  all  sources  in  detail.  •  .  .  Whenever  the  informa- 
tion required  by  this  section  is  obtained,  it  shall  be  printed  in 
the  annual  report  of  the  Commission.  In  making  isuch  investiga- 
tion the  Commission  may  avail  itself  of  any  information  in  pos- 
session of  any  state  board  or  officer.'' 

It  will  be  noted  that  this  section  does  not  directly  empower 
the  Commission  to  make  a  final  or  ultimate  finding  of  value,  but 
rather,  aa  it  were,  contemplates  that  testimony  shall  be  perpet- 
uated for  all  relevant  purposes,  azid  as  to  each  of  the  elements  of 
value.  It  is  apparent  that  the  legislature,  in  drafting  the  sec- 
tion quoted,  had  in  mind  the  criteria  of  value  specified  in  Smyth 
V.  Ames,  169  U.  S.  46«,  42  L.  ed.  819, 18  Sup.  Ct  Bep.  418.  In 
proceedings  under  this  sectitm  the  Commission  has  uniformly 
omitted  to  attempt  to  state  any  precise  sum  bb  being  tiie  ^Value" 
of  the  railroad  property  under  examination,  but  has  limited  its 
.fiijtdings  to  ai  statement  of  the  faots  found  with  respect  to  the 
particular  elements  of  value,  without  combining  them  into  a 
single  composite  figure.  See  Tualatin  Valley  Transp.  Co.  v.  Ore- 
gon Electric  R.  CO;,  9th  Ann.  Rep.  Ore.  P.  S.  C.  p.  129  (1916), 
as  typical  of  the  Commission's  practice  in  this  regard. 

[Z]  As  to  the  public  utility  properties,  §§  9  and  10  of  chapter 
279  of  the  L«ws  of  Oregon  for  1911  are  controlling: 

^'Sec.  9.  The  Commission  shall  value  aD  the  property  of 
every  public  utility  actually  used  and  useful  for  the  convenience 
of  the  public.  In  making  such  valuation  the  Commission  may 
avail  itself  of  any  information  in  possession  of  the  Board  of 
State  Tax  Commissioners,  or  any.  other  state  efflcer  or  board. 

"Sec,  10.  Before  final  determination  of  such  value  the  Com- 
mission shall,  after  notice  to  the  public  utility,  hold  a  public 
Sbeaiing  as  to  such  valuation  in  the  manner  prescribed  for  hear- 
ing complaints  as  herein  prescribed,  and  the  proviskms  of  this 
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act  relative  to  hearings  on  oomplamts  on  the  ComTnifwioiL^a  own 
motion  so  far  as  applicable  shall  apply  to  such  hearing.  The 
Commission  shall  within  fire  days  after  such  valuation  is  deAjsr- 
mined  serve  a  statement  thereof  upon  the  public  utility  inter- 
ested, and  shall  file  a  like  statement  with  the  auditor,  recorder 
or  clerk  of  every  municipality  in  which  any  part  of  the 
plant  or' equipment  of  such  public  utility  is  located.  The  Com- 
mission may  at  any  time  on  its  own  initiative  make  a  revalu- 
ation of  such  property,  and  may  make  a  revaluation  upon  the 
application  of  any  public  utility  filed  not  less  than  six  months 
after  the  service  of  sudli  statement." 

The  Commission  is  of  the  opinion  that  at  the  present  time  it 
is  not  desirable  to  attempt  to  make  a  finding  of  an  ultimate  or 
composite  figure  as  the  'S'ahie"  of  all  of  the  properties  of  the 
respondent  utility.  These  preliminary  findings  will  be  confined 
to  a  discussion  of  the  standards  and  elements  of  value  pointed 
out  by  the  Bailroad  Commissioii  act  and  Smyth  ▼.  Ames  as  be- 
ing necessary;  and  the  relative  weight  whidi  will  hereafter  be 
given  to  the  various  facts  so  found  when  passing  upon  rates,  or 
for  any  othev  purpose,  will  be  dietennined  when  such  questions 
are  finally  presented  for  determinatton. 

[8]  Evidently  tiie  problem  for  the  Commission  is  to  ascertain 
and  state  with  respect  to  the  property  of  the  respondent:  (1) 
^The  original  oost  of  construction;''  (2)  ^Hhe  amount  eaqpended 
in  permanent  improvements;"  (3)  ^Hhe  amount  and  market 
value  of  its  bonds  and  stock;"  (4)  ''the  present  as  compared  with 
the  original  cost  of  construction."  Indidentally  will  be  discusBed 
(5)  "the  probable  earning  capacity  of  the  property  under  par- 
ticular rates  prescribed,"  or  at  least  under  the  rates  previously 
and  at  the  present  time  charged  by  the  respondent;  and  (6) 
''the  sum  required  to  meet  operating  expenses." 

In  terms  which  have  received  the  well-known  meaning  in 
valuation  inquiries,  the  present  inquiry  will  include  consider- 
ation of  (1)  the  history  of  the  properties  and  of  their  operation; 
(2)  the  cost  of  the  properties;  (3)  the  amount  it  would  require 
to  have  reproduced  the  properties  as  of  June  80,  1915,  new,  and 
also  less  accrued  depreciation;  (4)  the  commercial  value  of 
the  respondsmt's  :proper(des.;  and  (6)  the  net  earning  power  of 
the  respondent's  system*  . 

P.U.R.1916D. 
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Part  II.  History  of  Respondent's  Utility  System. 

Respondent  was  incorporated  under  the  laws  of  Oregon  June 
29y  1906.  It  was  originally  a  holding  company,  but  subsequent- 
ly broadened  its  scope,  and  is  now  both  an  owning  and  operat- 
ing corporation.  Its  present  operations  are  of  a  consolidated 
system,  built  up  from  three  groups  of  utility  properties,  viz., 
Portland  Railway  Company,  Oregon  Water  Power  &  Railway 
Company,  and  Portland  General  Electric  Company.  Later, 
other  utility  and  nonutility  corporations  were  added,  the  most 
important  of  which  was  the  Mt  Hood  Railway  &  Power  Com- 
pany. The  details  of  the  consolidation  and  acquisition  of  prop- 
erties appear  later  in  this  report. 

Chain  of  Title  of  Properties, 

Subjoined  is  a  table  which  shows  the  constituent  and  allied 
companies  of  the  Portland  Railway,  Light,  &  Power  Company 
as  of  June  80,  1915.    The  table  is  arranged  to  show  the  chain  of 
each  branch  as  far  as  available  records  will  permit 
P.UJt.l91SII.  «3 
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Genesis  of  the  System. 

The  following  appears  of  record  with  respect  to  the  constituent 
companies,  and  is  found  with  respect  to  them: 

Portland  Railway  Company  Branch. 

1.  Portland  Cable  Railway  Company:  Incorporated  June 
24,  1887,  with  a  capital  stock  of  $160,000,  divided  into  1,500 
shares  of  the  par  value  of  $100  each.  March  11,  1889,  the  cap- 
ital stock  was  increased  to  $300,000,  but  the  books  of  account 
show  that  $853,588.80  was  paid  up  on  the  capital  stock  on  June 
1,  1892.  The  company  constructed  a  cable  railway,  which  was 
operated  with  indiiferent  success  until  June  25,  1892,  when,  on 
account  of  foreclosure  proceedings  brought  by  local  creditors, 
the  property  was  put  into  the  hands  of  F.  I.  Fuller,  receiver. 

2.  F.  I.  Fuller,  Receiver:  The  receiver  operated  this  prop- 
erty until  August  30,  1892,  when  it  was  sold  at  sheriff's  sale, 
and  was  bid  in  by  J.  P.  Marshall. 

3.  J.  P.  Marshall:  Mr.  Marshall  held  this  property  but  a 
few  days,  when  it  was  taken  over  by  the  City  Cable  Company. 

4.  City  Cable  Company:  This  company  was  probably  incor- 
porated to  take  over  the  property  acquired  by  Mr.  Marshall  at 
the  sheriff's  sale.  Its  capital  stock  amounted  to  $25,000.  The 
title  to  this  property  passed  from  Mr.  Marshall  to  the  City  Cable 
Company  by  deed,  the  entry  covering  which  appears  in  the  City 
Cable  Company's  books  as  of  September  23,  1892.  However,  it 
is  apparent  that  the  property  passed  into  the  control  of  the  City 
Cable  Company  on  September  1,  1892.  The  books  of  this  com- 
pany show  that  the  purchase,  including  the  amount  paid  to  Mar- 
shall, labor  and  other  liens,  and  receiver's  charges,  amounted  to 
$25,355.58.  The  property  remained  in  the  hands  of  the  City 
Cable  Company  imtil  about  November  26,  1892,  when,  under  a 
suit  brought  by  the  bondholders  of  the  Portland  Cable  Railway 
Company,  it  was  again  placed  in  the  hands  of  F.  I.  Fuller  as 
receiver. 

5.  F.  I.  Fuller,  Receiver:  This  property  was  operated  under 
the  receivership  until  about  September  30,  1894,  when  the  prop- 
erty was  sold  at  receiver's  sale  for  the  amount  of  certificates  is- 
sued by  the  receiver  in  order  to  keep  the  road  in  operation.    The 
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amount  appears  to  have  been  in  the  neighborhood  of  $20,000, 
and  title  was  acquired  by  the  Portland  Traction  CcHnpanj  (of 
California). 

6.  Portland  Traction  Company  of  California)  :  No  record 
of  the  incorporation,  capitalization,  etc.,  is  available,  but  it  is 
stated  that  the  company  was  made  up  of  a  large  majority  of  the 
bondholders  of  the  original  Portland  Cable  Railway  Company. 
Being  acquired  at  a  receiver's  sale,  the  property  passed  into  the 
hands  of  the  Portland  Traction  Company  (of  California)  unen- 
cumbered. This  company  operated  the  property  until  February 
28,  1900,  when  it  was  "gifted"  to  the  Portland  Railway  Com- 
pany (old),  the  stockholders  of  which  in  turn  "gifted"  $600,000 
of  their  common  stock  to  the  stockholders  of  the  Portland  Trac- 
tion Company  (of  California).  This  stock  was  placed  in  the 
treasury  of  the  Portland  Traction  Company  (of  California) ; 
and  the  stockholders  of  this  latter  company,  by  stock  assessments, 
provided  the  money  with  which  the  remaining  shares  of  the 
capital  stock  of  the  Portland  Railway  Company  (old)  were 
acquired  in  the  open  market  for  cash.  These  purchases,  made 
at  prices  ranging  from  $6  per  share  to,  in  one  instance,  par, 
were  finally  consummated  about  1904. 

7.  Budd  and  Associates:  Xo  record  appears  in  regard  to 
these  persons  other  than  that  they  were  the  original  holders  of 
franchises  which  were  transferred  to  Multnomah  Street  Rail- 
way Company. 

8.  Multnomah  Street  Railway  Company:  Incorporated  June 
14,  1882,  but  no  books  of  account  or  other  records  of  this  com- 
pany are  available.  By  indenture  dated  June  30,  1892,  it  sold 
its  properties  to  the  Portland  Consolidated  Street  Railway  Com- 
pany for  $500,000,  subject  to  a  mortgage,  dated  June  1,  1890, 
for  $148,000.     This  mortgage  was  released  June  2,  1910. 

9.  Portland  Traction  Company  (of  Oregon) :  While  no 
books  or  records  of  this  company  are  available,  it  appears  that 
the  company  was  incorporated  August  19,  1887,  and  that  it  was 
possessed  of  property  which  it  sold  on  August  23,  1889,  to  the 
Metropolitan  Railway  Company. 

10.  Metropolitan  Railway  Company:    Incorporated  June  26, 

1889;  no  books  or  records  are  available.     By  deed  dated  June 

30,  1892,  it  transferred  to  the  Portland  Consolidated  Street 
P.U.R.1916D. 


RE  PORTLAND  RAILWAY,  LIGHT,  &  POWER  CO.  999 

Railway  its  property  for  a  consideration  of  $350,000,  which 
included  a  mortgage,  dated  April  I,  1891,  for  $145,000.  The 
mortgage  was  released  on  October  1,  1900. 

11.  Multnomah  Railway  Company:  While  no  books  or  rec- 
Drds  of  this  company  are  available,  it  was  incorporated  July  1, 
1882,  and  on  June  12,  1888,  sold  its  property  to  the  Oregon 
Land  &  Investment  Company  for  a  consideration  of  $25,000. 

12.  Oregon  Land  and  Investment  Company: — 

18.  Portland  &  Vancouver  Railway  Company: — The  first- 
named  company  was  incorporated  February  28,  1888.  There 
seems  to  have  been  a  close  relationship  between  it  and  the  Port- 
land &  Vancouver  Railway  Company,  as  all  its  properties  were 
subject  to  a  mortgage  or  trust  deed,  made  by  these  companies 
February  12,  1889,  to  the  Farmers'  Loan  &  Trust  Company; 
and  its  accounts  are  thought  to  have  been  kept  by  the  Portland 
&  Vancouver  Railway  Company.  The  books  of  the  latter  com- 
pany reveal  nothing  of  historical  value.  The  mortgage  on  this 
company's  property  was  released  June  7,  1906.  April  14,  1892, 
its  ferry  licenses,  steam  ferry  boat  (Albina  No.  2),  equipment, 
etc.,  were  sold  to  George  B.  Markle. 

14.  George  B.  Markle :  Mr.  Markle  operated  the  Multnomah 
Railway  Company,  Oregon  Land  &  Investment  Company,  and 
Portland  &  Vancouver  Railway  Company  properties  until  June 
30,  1892,  when  they  were  transferred  to  the  Portland  Consoli- 
dated Street  Railway  Company. 

15.  Portland  Consolidated  Street  Railway  Company:  In- 
corporated May  26,  1892.  Books  of  account  covering  transac- 
tions from  June  30,  1892,  to  December  31,  1893,  are  not  avail- 
able. The  Multnomah  Street  Railway,  Metropolitan  Railway 
Company,  and  Multnomah  Railway  Company  properties  were 
operated  by  this  company  with  indifferent  success  until  about 
Deceml)er  24,  1894,  when  the  property  went  into  the  hands  of 
O.  F.  Paxton,  receiver. 

16.  O.  F.  Paxton,  Receiver:  The  property  was  operated 
under  the  receivership  until  December  31,  1895,  when  it  was 
sold  to  George  A.  Batchelder,  who  acted  in  the  interest  of  the 
bondholders. 

17.  George  A.  Batchelder:  February  1,  1896,  Batchelder  and 
wife  transferred  the  property  to  the  Portland  Railway  Company . 
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(old),  the  transfer  being  as  of  June  1,  1896.  The  Portland 
Traction  Company  of  Oregon  (Metropolitan  Railway  Company) 
properties  were  not  included,  but  were  later  transferred  to 
Metropolitan  Railroad  Company,  index  number  23. 

18.  Portland  Railway  Company  (old) :  Incorporated  Jan- 
uary 13,  1896,  for  the  purpose  of  taking  over  the  Portland, 
Vancouver,  &  Multnomah  divisions  of  the  Portland  Consolidated 
Street  Railway  Company  system.  The  books  of  account  show 
operation  from  June  1,  1896,  to  May  31,  1904,  when  these 
properties  (with  others)  were  transferred,  as  of  June  1,  1904, 
to  the  Portland  Consolidated  Railway  Company. 

19.  Thomson-Houston  Electric  Company:  No  information 
regarding  this  company  is  available,  except  that  it  transferred 
its  property  on  September  15,  1891,  to  the  Waverly-Woodstock 
Electric  Railway  Company. 

20.  Waverly-Woodstock  Electric  Railway  Company:  Al- 
though no  books  of  this  company  were  found,  it  appears  to  have 
been  incorporated  March  16,  1891.  About  March  21,  1891,  it 
leased  its  properties  to  the  Willamette  Bridge  Railway  Com- 
pany, the  latter  company  guarantying  the  interest  on  this  com- 
pany's bond  issue,  amounting  to  $110,000.  In  September,  1891, 
the  properties  were  taken  over  by  the  City  &  Suburban  Railway 
Company. 

21.  Willamette  Bridge  Railway  Company:  Incorporated 
about  April  29,  1887,  with  a  capital  stock  of  $150,000,  divided 
into  1,500  shares  of  $100  each,  this  company  on  June  3,  1890, 
increased  its  stock  to  $200,000.  On  February  15,  1888,  by 
resolution  the  Pacific  Bridge  Company  was  authorized  to  con- 
struct lines,  etc,  for  it  at  cost,  plus  10  per  cent  On  April  6, 
1889,  the  directors  authorized  the  issuance  of  $75,000  in  bonds, 
to  be  dated  March  1,  1899,  but  on  September  28,  1889,  resolu- 
tion was  passed  increasing  this  to  $100,000,  bonds  to  be  dated 
September  2,  1889.  March  21,  1891,  it  leased  the  properties 
of  the  Waverly-Woodstock  Electric  Railway  Company,  guaranty- 
ing the  interest  on  the  Waverly-Woodstock  Company's  bond  is- 
sue of  $110,000.  September,  1891,  the  properties  were  taken 
over  by  the  City  &  Suburban  Railway  Company. 

22.  Transcontinental  Street  Railway  Company:  Although 
no  records  are  available,  this  company  appears  to  have  been  in- 
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corporated  November  28, 1882,  and  on  September  2,  1891,  trans- 
ferred its  property  to  the  City  &  Suburban  Railway  Company. 

23.  Metropolitan  Railroad  Company:    Incorporated  April  6, 

1896,  for  the  purpose  of  taking  over  the  Portland  Traction  Com- 
pany of  Oregon  (Metropolitan  Railway  Company)  properties, 
which  were  leased  to  the  Portland  Railway  Company  (old),  and 
by  that  company  operated  from  June  1,  1896,  to  N"ovember  22, 

1897.  November  22,  1897,  these  properties  (at  least  in  part), 
were  taken  over  by  the  City  &  Suburban  Railway  Company  un- 
der a  five-year  lease,  and  in  October,  1900,  the  City  &  Suburban 
Railway  Company  purchased  this  property  for  $130,000,  pay- 
ment being  made  by  an  issue  of  $125,000  of  bonds  and  $5,000 
in  cash. 

24.  City  &  Suburban  Railway  Company :  Incorporated  June 
20,  1891,  with  a  capital  stock  of  $1,000,000,  this  company  con- 
solidated the  Thomson-Houston  Electric  Company,  Willamette 
Bridge  Railway  Company,  Transcontinental  Street  Railway 
Company,  and  Portland  Traction  Company  of  Oregon  (Metro- 
politan Railroad  Company)  properties.  It  operated  them  until 
October  25,  1904,  when  they  were  sold  to  the  Portland  Consoli- 
dated Railway  Company  as  of  June  1,  1904. 

25.  Portland  &  Fairview  Railroad  Company:  This  company 
was  formed  about  1891.  ITo  books  or  records  are  available.  On 
February  13,  1899,  its  property  was  transferred  to  the  City  & 
Suburban  Railway  Company,  to  be  operated  as  a  part  of  the 
latter  company's  system,  but  about  the  end  of  1904,  the  property 
was  formally  conveyed  to  the  Portland  Consolidated  Railway 
Company. 

26.  Portland  Consolidated  Railway  Company:  Incorporated 
October  18,  1904,  with  a  capital  stock  of  $4,000,000.  All  prop- 
erties  previously  mentioned  were  consolidated  into  this  company 
October  31,  1904.  The  corporation  continued  to  operate  them 
until  November  1,  1905,  and  then  transferred  them  to  the  Port- 
land Railway  Company, — the  later  corporation  of  that  name. 
The  books  of  this  company  show  the  operations  from  June  1, 
1904. 

27.  Portland,  Vancouver,  &  St  Johns  Railroad  Company: 
Incorporated  October  27,  1903,  under  the  name  of  Portland  & 
St.  Johns  Railroad  Company,  which  by  supplementary  articles 
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was  changed  ta  Portland,  Vancouver,  &  St.  Johns  Railroad 
Company,  March  8,  1905,  this  company  was  organized  for  the 
purpose  of  acquiring  certain  rights  of  way,  lands,  etc.,  for  the 
Portland  Railway  Company  (old).  However,  before  the  land 
sought  had  been  acquired  the  Portland  Railway  Company  (old) 
had  been  merged  into  the  Portland  Consolidated  Railway  Com- 
pany, and  the  Portland  Consolidated  Railway  Company,  in  turn, 
had  passed  into  the  hands  of  the  Portland  Railway  Company, — 
the  later  corporation  of  that  name.  By  deed  dated  October  26, 
1905,  the  property  of  this  company  was  sold  to  the  Portland 
Railway  Company. 

28.  Portland  Railway  Company  (the  later  company  of  that 
name)  :  Incorporated  on  October  13,  1905,  with  a  capital  stock 
of  $7,000,000,  divided  into  $3,000,000  of  5  per  cent  preferred 
stock  and  $4,000,000  of  common  stock,  this  company  purchased 
the  properties  of  the  Portland  Consolidated  Railway  Company 
on  November  1,  1906.  December  31,  1907,  the  property  passed 
to  the  Portland  Railway,  Light,  &  Power  Company  by  the  trans- 
fer of  capital  stock,  and  was  formally  conveyed  by  deed  to  the 
latter  company  on  April  30,  1908.  The  capital  stock  was  later 
reduced  to  20  shares  of  $100  each,  and  the  company  is  still  in 
existence. 

Oregon  Water  Power  &  Railway  Company  Branch. 

29.  Mount  Tabor  Street  Railroad  Company:  No  books  or 
records  of  this  company  are  available,  but  the  books  of  the  East 
Side  Railway  Company  show  the  transfer  of  its  properties  to 
that  company  in  May,  1892. 

30.  East  Side  Power  Company:  The  only  information  avail- 
able as  to  this  company  indicates  that  on  May  31,  1898,  it  trans- 
ferred to  the  East  Side  Railway  Company  a  franchise  for 
$5,000  (paid  in  bonds),  and  a  power  plant  for  $39,000,  of  which 
$23,000  was  paid  in  bonds,  and  the  balance  in  cash. 

81.  East  Side  Railway  Company:  Incorporated  on  May  12, 
1892,  this  company  operated  the  properties  here  under  partic- 
ular discussion  until  December,  1893,  when  it  went  into  the 
hands  of  Joseph  Simon,  receiver,  and  was  transferred  from  him 
to  C.  H.  Prescott,  receiver,  in  Jime,  1898. 

32,  33.  Joseph  Simon  and  C.  H.  Prescott,  Receivers  r    The 
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records  of-  the  United  States  district  court  indicate  that  this 
property  while  in  the  hands  of  the  receivers  was  operated,  and 
the  receivers  were  able  to  realize,  over  and  above  the  operating 
expenses,  some  $100,000.  December  8,  1900,  the  property  was 
sold  at  a  judicial  sale  to  Fred  S.  ilorris. 

34.  Fred  S.  Morris :  Mr.  Morris  operated  these  properties 
until  Februaiy  6,  1901,  when  they  were  sold  to  the  Portland 
City  &  Oregon  Railway  Company. 

35.  Portland,  Chicago,  &  Mt.  Scott  Railway  Company:  The 
available  information  indicates  this  company  was  under  con- 
tract to  sell  to  the  Mt.  Tabor  Street  Railroad  Company,  the 
contract  bearing  date  December  2,  1891,  but  evidently  the  agree- 
ment was  not  fulfilled,  as  about  1901  its  property  was  acquired 
by  the  Portland  City  &  Oregon  Railway  Company. 

.  36.  Oregon  City  &  Southern  Railway  Company:  The  record 
discloses  that  this  company  during  its  existence  sold  its  fran- 
chises and  property  to  the  Portland  City  &  Oregon  Railway 
Company,  such  transfer  having  occurred  later  than  February  6, 
1901. 

37.  G.  C.  Fields:  Mr.  Fields  acquired  certain  franchises  in 
and  about  Oregon  City  and  Canemah  which  were  conveyed  to 
the  Portland  City  &  Oregon  Ry.  Co.,  who,  in  turn,  sold  to  the 
Oregon  Water  Power  &  Railway  Company. 

38.  Portland  City  &  Oregon  Rail^ray  Company:  This  com- 
pany was  incorporated  February  1,  1901,  with  a  capital  stock  of 
$500,000,  consisting  of  500  shares  of  the  par  value  of  $1,000 
each.  October  26,  1901,  $100,000  of  preferred  stock  was  issued 
and  exchanged  for  an  equal  amount  of  common  stock.  Later  the 
company  transferred  the  properties  here  being  discussed  to  the 
Oregon  Water  Power  &  Railway  Company. 

39.  Oregon  Water  Power  &  Railway  Company:  Originally 
incorporated  as  the  Oregon  General  Electric  Company  on  De- 
cember 7,  1901,  with  a  capital  stock  of  $2,000,000,  divided  into 
20,000  shares  of  the  par  value  of  $100  each,  the  name  of  the 
corporation  was  changed,  by  supplementary  articles  dated  June 
6,  1902,  to  the  Oregon  Water  Power  &  Railway  Company.  The 
properties  here  under  discussion  were  operated  by  this  company 
until  they  were  sold,  as  of  January  1,  1907,  to  the  Portland 
Railway,  Light,  &  Power  Company, 
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Portland  General  Electric  Company  Branch, 

40.  C.  V.  Luthill  (Salem  Gas  Plant) :  No  information  rela- 
tive to  this  property  is  available,  other  than  in  June,  1903,  it 
was  transferred  to  the  Citizens'  Light  &  Traction  Company. 

41.  Salem  Light,  Pftwer,  &  Traction  Company:  From  the 
information  available,  it  is  evident  this  company  was  a  corpora* 
tion  operating  street  railways  and  an  electric  plant  in  Salem, 
which,  on  June  25,  1903,  was  transferred  to  the  Citizens'  Light 
&  Traction  Company  (Colorado). 

42.  Citizens'  Light  &  Traction  Company  (Colorado) :  In- 
corporated June  25,  1903,  with  a  capital  stock  of  $200,000,  this 
company  bought  the  properties  of  C.  V.  Luthill  and  Salem  Light, 
Power,  &  Traction  Company  (Oregon). 

43.  Citizens'  Light  &  Traction  Company  (Or^on)  :  Incorpo- 
rated June  11,  1904,  with  a  capital  stock  of  $300,000,  this  com- 
pany operated  the  properties  here  particularly  discussed  until 
August  31,  1906,  when  they  were  transferred  to  the  Portland 
General  Electric  Company.  The  company  was  dissolved  Sep- 
tember 28,  1906. 

44.  J.  L.  Harvey:  Mr.  Harvey  appears  to  have  sold  to  the 
Vancouver  Electric  Light  &  Power  Company  a  plant  in  1902, 
for  a  consideration  of  $20,000,  and  the  assumption  by  the  Van- 
couver Electric  Light  &  Power  Company  of  a  $15,000  mortgage 
given  by  him. 

45.  Vancouver  Electric  Light  &  Power  Company:  Incorpo- 
rated August  5,  1902,  for  the  purpose  of  taking  over  Mr.  Har- 
vey's plant,  this  company  had  a  capital  stock  of  $50,000.  'So 
books  of  account  are  available,  but  under  the  contract  dated  Jan- 
uary 3,  1906,  this  company  agreed  to  sell  to  the  Portland  General 
Electric  Company  all  its  property  and  assets,  subject  to  all  debts, 
mortgages,  and  claims,  the  transfer  having  taken  place  on  or 
about  November  1,  1906. 

46.  City  of  Portland:  March  30,  1893,  the  city  of  Portland 
sold  to  the  Portland  General  Electric  Company  an  electric  plant 
for  a  consideration  of  $27,000,  and  certain  material  for  $1,- 
639.55.  The  plant  and  material  conveyed  was  a  lighting  plant 
originally  owned  by  the  city  of  East  Portland,  and  conveyed  to 
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the  city  of  Portland  upon  the  consolidation  of  the  two  munici- 
palities. 

47.  Oregon  Steam  Navigation  Company:  This  company  in 
March,  1876,  sold  to  the  Willamette  Transportation  &  Locks 
Company  certain  personal  property,  consisting  of  a  steamboat 
hull,  machinery,  etc.,  which  latter  company  apparently,  in  1879, 
transferred  this  property  (possibly  with  other)  back  to  the  navi- 
gation company. 

48.  Oregon  Steamship  Company:  On  May  23,  1876,  this 
company  sold  property  at  Oregon  City  to  the  Willamette  Trans- 
portation &  Locks  Company,  the  consideration  being  $65,000. 
Xothing  further  regarding  this  company  is  available. 

49.  B.  Goldsmith :  Mr.  Goldsmith  appears  to  have  sold  some 
wharf  property  at  Salem  to  the  Willamette  Transportation  & 
Locks  Company.  This  property,  however,  is  not  now  owned  by 
the  company,  and  doubtless  was  sold  to  the  Oregon  Steam  Navi- 
gation Company  at  the  time  of  the  transfer  of  the  personal  prop- 
erty in  1879.  (3ee  Oregon  Steam  Navigation  Company,  index 
number  47.) 

50.  Willamette  Transportation  &  Locks  Company:  Incorpo- 
rated about  December,  1875,  with  a  capital  stock  of  $1,000,000, 
this  company  had  property  transactions  with  the  Oregon  Steam 
Navigation  Company,  and  in  1879  its  creditors  accepted  an  offer 
of  86.4  per  cent  on  their  claims.  April  4,  1887,  a  bond  issue  was 
authorized  to  acquire  contiguous  property  and  to  retire  existing 
bonds.  Iji  June,  1887,  it  appears  the  Oregon  Railway  &  Navi- 
gation Company  owned  96.24  per  cent  of  the  authorized  and 
issued  stock  of  this  company.  By  resolution,  August  11,  1890, 
sale  was  authorized  to  the  Willamette  Falls  Electric  Company, 
subject  to  debts  and  liabilities,  for  5,000  shares  of  stock  of  the 
Willamette  Falls  Electric  Company ;  such  stock  to  be  distributed 
among  the  stockholders,  one  share  of  Willamette  Falls  Electric 
Company  stock  for  two  shares  of  the  Willamette  Transportation 
^z  Locks  Company.  August  6,  1892,  the  company  resolved  to 
':onvey  all  its  property  to  the  Portland  General  Electric  Com- 
pany. June  27,  1908,  the  company's  capital  stock  was  reduced 
to  10,000  shares  of  the  par  value  of  $1  each. 

51.  United  States  Electric  Lighting  &  Power  Company :  In- 
corporated March  14,  1884,  its  capital  stock,  on  June  20,  1888, 
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appears  to  have  been  $175,000.  On  November  9,  1888,  it  trans- 
ferred its  property  and  assets  to  the  Willamette  Falls  Electric 
Company  for  2,000  shares  of  stock,  the  WiUamette  Falls  Electric 
Company  to  assume  the  current  liabilities  of,  and  pay  $4,000  in 
cash  to,  the  United  States  Electric  Lighting  &  Power  Company. 

52.  Oregon  City  Electric  Company:  On  June  20,  1891,  this 
company  sold  its  property  to  the  Willamette  Falls  Electric  Com- 
pany for  a  consideration  of  $6,540,  taking  in  payment  thereof 
paid-up  capital  stock  of  the  latter  company. 

53.  Willamette  Falls  Electric  Company :  This  company  held 
the  Oregon  City  Electric  Company  and  United  States  Electric 
Lighting  &  Power  Company  properties  until  August  6,  1892, 
when  they  were  sold  to  the  Portland  General  Electric  Company. 
It  was  incorporated  November  8,  1888,  with  a  capital  stock 
of  $1,000,000,  and  acquired  a  controlling  interest  in  the  Willa- 
mette Transportation  &  Locks  Company,  as  hereinbefore  set 
forth.  (See  Willamette  Transportation  &;  Locks  Company,  in- 
dex number  50).  August  6,  1912,  this  company  sold  the  prop- 
erty of  Willamette  Transportation  &  Locks  Company  to  the 
Portland  General  Electric  Company.  This  property  was  proba- 
bly transferred  by  both  companies  to  the  Portland  General  Elec- 
tric Company  for  the  purpose  of  removing  any  cloud  on  the 
title. 

54.  Union  Power  Company:  No  books  or  records  of  this 
company  were  available,  but  it  appears  a  part  of  its  capital  stock 
was  owned  at  one  time  by  the  City  &  Suburban  Railway  Com- 
pany (index  number  24),  who  sold  it  in  1896  to  the  Portland 
General  Electric  Company.  The  Portland  General  Electric 
Company  thereupon  acquired  practically  all  of  the  stock,  and  on 
October  18,  1905,  the  company  was  dissolved,  the  Portland  Gen- 
eral Electric  Company  taking  over  the  property. 

55.  East  Portland  Light  &  Power  Company:  The  slight  in- 
formation regarding  this  company  indicates  that  it  was  a  prede- 
cessor of  the  Albina  Light  &  Water  Company. 

56.  Albina  Light  &  Water  Company:  Little  is  known  of  this 
company,  except  that  it  sold  its  electric  plant  in  November,  1892, 
to  the  Portland  General  Electric  Company,  the  consideration 
being  $114,039. 

♦    57.  Willamette  Falls  Development  Company :    No  records  of 
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this  company  are  available,  but  it  appears  on  September  14:,  1893, 
the  fixed  assets  were  transferred  to  the  Willamette  Falls  Com- 
pany in  consideration  of  the  issuance  to  the  Portland  General 
Electric  Company  of  $99,500  of  Willamette  Falls  Company 
stock.  This  transfer  was  apparently  made  in  consideration  of 
advances  made  by  the  Portland  General  Electric  Company  to  the 
Willamette  Falls  Development  Company. 

58,  Willamette  Falls  Company:  Incorporated  in  1893,  with 
a  capital  stock  of  $100,000,  this  company  issued  $99^500  of  its 
stock  to  the  Portland  General  Electric  Company  as  above,  taking 
over  the  assets  of  the  Willamette  Falls  Development  Company. 
The  remainder  of  the  stock  was  issued  to  the  Portland  General 
Electric  Company  on  September  26,  1893,  and  on  January  17, 
1907,  that  company  took  over  a  line  of  electric  railway,  owned 
by  this  company,  near  Oregon  City.  The  company  is  still  in 
existence,  and  owns  some  property. 

59*  Union  Light  &  Power  Company:  This  company  con- 
structed and  operated  a  power  plant  at  Silverton  whicn  served 
Mount  Angel  and  Woodbum.  Its  operation  met  with  only  in- 
different success,  and  the  system  was  finally  sold  to  the  Portland 
General  Electric  Company  for  $50,000. 

60.  Portland  General  Electric  Company:  Incoiporated  Au- 
gust 5,  1892,  with  a  capital  stock  of  $4,250,000,  divided  into 
12,500  shares  of  the  par  value  of  $100  each  of  preferred  stock, 
and  30,000  shares  of  the  par  value  of  $100  each  of  common 
stock,  this  company  took  over  the  properties  of  the  various  com- 
panies in  this  branch  in  the  manner  and  on  the  dates  hereinbe- 
fore set  forth.  December  31,  1907,  the  company  sold  all  its 
property,  franchises,  etc.  (subject  to  all  mortgages  and  debts), 
to  the  Portland  Railway,  Light,  &  Power  Company.  February 
25,  1910,  the  capital  stock  of  the  company  was  reduced  to  20 
shares  of  the  par  value  of  $100  each. 

Mt  Hood  Railway  &  Potoer  Company  Branch. 

Mt.  Hood  Railway  &  Power  Company:  This  company  was 
incorporated  September  15,  1906,  with  an  authorized  capital 
stock. of  $5,000,000,  of  which  $3,100,000  was  outstanding;  and 
was  the  successor  of  the  Mount  Hood  Electric  Railway  Company. 
The  property  was  taken  over  by  the  Portland  Railway,  Light,  & 
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Power  Company  (the  consideration  being  $4,780,513.60),  who 
are  the  owners  of  the  $5,000,000  bond  issue  of  the  company. 

Other  Corporations  Found  in  the  Chain  of  Title, 

Portland  Hydraulic  Elevator  Company:  Incorporated  on 
April  17,  1882,  with  a  capital  stock  of  $2X),000,  which  was  in- 
creased in  1883  to  $250,000,  this  company  owned  and  operated 
a  hydraulic  elevator  business.  June  25,  1908,  its  assets,  subject 
to  all  liabilities,  were  transferred  to  the  Portland  Railway,  Light, 
&  Power  Company ;  the  plant  was  dismantled  and  operation  dis- 
continued. 

Union  Trust  &  Traction  Company :  This  company  was  incor- 
porated on  August  2,  1905,  and  was  the  outgrowth  of  an  organiza- 
tion of  property  owners  that  had  built  a  line  of  railway  between 
Couch  and  Jefferson  streets  on  First  street.  The  property  was 
operated  under  a  lease  by  the  Portland  Railway  Company  and 
its  predecessors,  an4  on  November  30,  1909,  was  transferred  to 
the  Portland  Railway,  Light,  &  Power  Company  for  a  considera- 
tion of  $45,000. 

Portland  Water  Power  &  Electric  Transmission  Company: 
Incorporated  December  22,  1908,  with  a  capital  stock  of  $1,- 
000,000,  this  company  expended  $143,244.74  on  the  construc- 
tion of  the  water  power  plant  at  Estacada,  This  sum,  however, 
is  reduced  to  $109,298.45  by  two  credits  amounting  to  $33,- 
946.29,  which  represents  the  book  profit  made  by  the  River  Mill 
Company  on  timber  which  it  sawed  and  sold  to  this  company  at 
the  market  price.  The  stock  of  this  company  was  acquired  by 
the  Portland  Railway,  Light,  &  Power  Company  during  1909 
and  1910,  and  on  February  29,  1912,  the  property  was  conveyed 
to  that  company.  June  28,  1912,  the  capital  stock  was  reduced 
to  $1,000. 

River  Mill  Company:  Incorporated  on  March  1,  1909,  with 
a  capital  stock  of  $2,000,  this  company  engaged  in  the  sawmill 
business,  selling  the  bulk  of  its  product  to  the  Portland  Water 
Power  &  Electric  Transmission  Company,  as  above  recited-  The 
stock  of  this  company  was  acquired  by  the  Portland  Railway, 
Light,  &  Power  Company  during  1909  and  1910,  and  on  Feb- 
ruary 29,  1912,  the  property  was  taken  over.  The  company 
was  dissolved  on  June  28,  1912. 
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Cazadero  Real  Estate  Company :  Incorporated  on  August  16^ 
1907,  with  a  capital  stock  of  $10,000,  this  company  was  formed 
for  the  purpose  of  buying  real  estate  and  right  of  way  for  the 
Portland  Railway,  Light,  &  Power  Company,  and  on  Febniary 
29,  1912,  practically  all  of  its  real  estate  was  transferred  to  that 
company. 

Oregon  Railway  &  Navigation  Company,  Oregon  Steam 
Transportation  Company,  People's  Transportation  Company, 
Willamette  Falls  Canal  &  Locks  Company,  Salem  Consolidated 
Street  Railway  Company,  Salem  Light  &  Power  Company,  Sil- 
verton  Electric  Light  &  Power  Company,  Salem  Gaslight  Com- 
pany :  The  above-named  companies  figured  in  the  chain  of  title 
to  particular  portions  of  properties  held  by  constituent  com- 
panies, but  their  connection  with  the  properties  under  examina- 
tion is  remote. 

Owned  or  Controlled  amd  Affiliated  Utility  Corporations, 

Willamette  Valley  Southern  Railway  Company:  This  cor- 
poration was  formed  for  the  purpose  of  constructing  a  line  of 
electric  railway  from  Oregon  City  to  Mt.  Angel.  Fifty-one  per 
cent  of  the  stock  of  the  corporation  is  held  by  the  respondent 
through  a  trustee ;  and  the  first-mortgage  bonds  of  the  corporation 
to  the  amount  of  $750,000,  due  February  1,  1939,  have  been 
guaranteed  by  respondent.  The  property  of  this  corporation 
does  not  appear  elsewhere  in  these  findings. 

Yamhill  Electric  Company:  The  1915  report  of  the  respond- 
ent utility  lists  the  Yamhill  Electric  Company,  an  electric  utility 
operating  in  Yamhill  county,  as  a  subsidiary  corporation,  ac- 
quired at  a  cost  of  $138,600.  Its  operations  and  property  are 
not  treated  elsewhere  in  these  findings. 

Owned  or  Controlled  and  Affiliated  Nonuiility  Corporcvtions, 

The  following  corporations  are  owned  or  controlled  through 
stock  ownership  by  the  respondent,  and  their  properties  (gen- 
erally nonoperating  in  character)  have  been  included  in  the 
findings  as  if  the  title  were  directly  in  the  respondent. 

Portland  &  Sandy  River  Electric  Company:  Incorporated 
on  July  28,  1906,  with  a  capital  stock  of  $100,000,  this  com- 
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pany  purchased  real  estate  which  it  sold  to  the  Mount  Hood 
Company. 

Valley  Development  Company:  Incorporated  about  May  1, 
1907,  with  a  capital  stock  of  $100,000,  divided  into  1,000  shares 
of  the  par  value  of  $100  each,  this  company  in  May,  1907,  ac- 
quired appropriated  water  rights,  surveys,  maps,  etc.,  for  a  con- 
sideration of  $50,000,  and  subsequently  expended  $165,818.06 
in  the  development  of  the  project.  About  April  24,  1912,  the 
Portland  Eailway,  Light,  &  Power  Company  acquired  994  shares 
of  its  capital  stock.    The  company  is  still  in  existence. 

The  Mount  Hood  Company :  Incorporated  on  April  23,  1908, 
with  a  capital  stock  consisting  of  500  shares  of  the  par  value  of 
$100  each,  this  company  purchased  and  sold  real  estate.  About 
April  24,  1912,  the  Portland  Eailway  Light  &  Power  Company 
acquired  497  shares  of  its  capital  stock.  The  company  is  still  in 
existence. 

Clackamas  Power  &  Irrigation  Company:  Incorporated  Jan- 
uary 13,  1909,  with  a  capital  stock  of  $15,000,  divided  into  150 
shares  of  the  par  value  of  $100  each,  it  increased  its  capitaliza- 
tion on  June  17,  1912,  to  $500,000,  divided  into  5,000  shares 
of  the  par  value  of  $100  each.  The  Portland  Railway,  Light,  & 
Power  Company  acquired  control  of  this  company  by  stock  pur- 
chase, it  being  the  owner  of  2,501  shares.  The  company  is  still 
in  existence. 

Part  III,  Original  Cost  of  the  Properties. 

[4]  It  is  well  settled  that  among  the  elements  to  receive  con- 
sideration in  investigations  of  this  character  is  the  original  cost 
of  the  properties  devoted  to  public  service.  The  term  "original 
cost"  has  not  received  authoritative  definition  by  the  supreme 
court,  but  that  tribunal  has,  nevertheless,  invariably  named  it  as 
an  element  to  be  considered.  The  term  needs  definition.  It  is 
evident  that  a  statement  of  cost  may  be  (a)  either  the  cost  to  the 
present  owners,  or  (b)  the  cost  of  the  int^ral  portions  of  the 
property  when  first  brought  into  public  service  to  the  persons 
who  devoted  them  to  such  use,  and  regardless  of  whether  they 
have  since  parted  with  the  possession  of  the  property.  The  cost 
ascertained  may  also  relate  (c)  to  the  original  property  put  into 
public  service,  or  (d)  the  original  property  with  additions  and 
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betterments,  diminished  by  retirements  or  substitutions.  These 
findings  show  the  cost  of  the  original  property  as  put  into  public 
service,  together  with  subsequent  additions  or  retirements,  as 
follows:  First,  the  cost  of  the  existing  units  of  public  utility 
operating  property  to  those  who  devoted  them  to  the  public  serv- 
ice ;  and,  second,  the  amounts  paid  in  cash  or  its  equivalent  by 
tbe  present  investors,  for  the  entire  properties  of  the  utility,  both 
operiiting  and  nonoperating. 

Cost  of  Operating  UtUity  Property  as  of  Time  it  was  Put  in 
Service. — From  the  record  an  estimate  has  been  made  of  the 
cost  of  the  various  portions  of  operating  property  of  the  respond- 
ent, regardless  of  what  person  or  corporation  may  have  put  the 
property  in  the  public  service.  Such  amount,  as  of  December 
31,  1912,  is  found  to  be  $37,583,034.61.  Additions,  better- 
ments, extensions,  and  retirements  of  operating  property  from 
January  1,  1913,  to  June  30,  1915,  inclusive,  increase  this 
amount  $2,444,941.48,  and  the  total  cost  as  of  June  30,  1915,  is 
ascertained  as  $40,027,976.09. 

[5]  While  these  figures  are  necessarily  estimates,  they  are 
supported  by  the  evidence  as  being  close  to  the  facts,  jbased  on  an 
examination  of  the  records  of  the  respondent  and  its  predecessor 
and  constituent  companies.  Certain  corrections  to  the  book 
figures  were  necessary.  All  expenditures  which  seemed  to  be 
abnormal  in  nature,  or  which  related  to  other  than  physical  prop- 
erty, were  excluded  from  the  computation,  such  as  increased  book 
value  recorded  in  transfers  of  property,  the  cost  -of  financing  and 
discounts  on  stocks  and  securities.  Merely  such  sums  are  in- 
cluded as  under  present  approved  accounting  systems  prescribed 
by  law  would  stand  as  charges  against  the  fixed  plant  account; 
current  operating  assets,  including  material  and  supplies,  work- 
ing capital,  etc.,  are  therefore  excluded  by  definition  from  this 
estimate. 

[6]  Because  of  the  variation  in  methods  in  which  engineering, 

interest  during  construction,  and  similar  overhead  charges  were 

treated  in  the  accounts  of  the  several  constituent  companies,  it 

was  deemed  better,  in  the  interest  of  approximate  accuracy,  to 

eliminate  all  items  of  such  character  which  appeared  in  the  cost 

^calculation.  In  lieu  thereof,  an  estimated  amount  (14  per  cent  of 
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the  eonstniction  cost)  was  added  to  cover  overhead  construction 
costs. 

These  costs  cover  only  the  operating  properties  of  the  re- 
spondent. No  further  separation  of  costs  as  between  the  various 
classes  of  utility  service  is  feasible,  from  the  present  record. 

The  subsidiary  utility  corporations,  Yamhill  Electric  Com- 
pany and  Willamette  Valley  Southern  Railway  Company  and 
the  Willamette  Falls  Locks  sold  to  the  United  States  in  April, 
1915,  for  $376,000,  are  not  included. 

The  costs  herein  found  refer  to  physical  property  (with  ap- 
propriate overhead  allowances)  and  necessarily  do  not  take  into 
account  any  development  cost,  so-called,  or  deficits  from  oper^ 
ation  which  may  have  been  forborne  during  the  early  days  of  the 
enterprise  for  the  purpose  of  getting  the  business  of  the  utility's 
system  developed  into  the  going  concern  it  now  is.  The  reasons 
for  making  no  findings  as  to  such  costs  from  the  record  in  its 
present  unsatisfactory  condition  will  be  stated  elsewhere  herein. 

[7]  Being  cost  figures,  the  amounts  stated  do  not  take  into 
consideration  either  accrued  depreciation  or  appreciation  in 
value  of  any  of  the  component  parts  of  the  system.  The  greater 
portion  of  'the  difference  between  the  cost  figures  and  the  repro- 
duction cost  estimate  will  be  found  due  to  appreciation  in  pres- 
ent land  values,  water  rights  included,  over  original  cost 

[8]  The  source  from  which  the  money  was  obtained — whether 
by  original  contribution  through  stocks  or  bonds,  or  from  cor- 
porate surplus — is  immaterial  in  the  findings  under  this  head. 
However,  plant  expenditures  taken  care  of  out  of  subsidies  or 
bonuses  or  property  donated  have  not  been  included.  The  re- 
production cost  estimate  contai..ed  in  the  present  findings  takes 
all  such  property  into  account,  and  this  further  explains  the  dif- 
ference between  the  reproduction  cost  estimate  and  the  amount 
herein  found.  It  is  not  possible  to  state  with  extreme  precision 
the  value  of  such  property  contributed  through  subsidies,  dona- 
tions, and  bonuses ;  but  the  value  of  such  property,  as  of  tlie  tiire 
of  acquisition,  is  found  to  be  approximately  $207,000. 

[9]  Assessments  for  public  improvements,  such  as  pavements 
between  tracks  paid  by  respondent  or  for  which  it  is  legally 
liable,  have  been  included. 

The  figures  given  would  be  subject  to  some  slight  modification 
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to  conform  the  estimate  to  the  Commission's  views  as  to  what 
property  is  to  be  treated  as  oprating  and  nonoperating,  as  it 
is  apparent  that  the  estimate  made  includes  somewhat  more  prop- 
erty than  the  Commission  treats  as  operating  property  for  the 
purposes  of  this  report.  However,  this  is  counterbalanced  to  a 
certain  extent  by  the  fact  that  in  some  cases  where  the  records 
were  silent  as  to  actual  cost,  the  amount  of  the  outstanding  bonds 
alone  was  taken. 

The  record  does  not  disclose  the  cost  of  the  nonoperating  prop- 
erty with  sufficient  clearness  to  warrant  a  finding  being  made 
thereon  under  this  heading. 

Cost  of  the  Properties  to  the  Present  Investors. — In  the'  sum- 
mer of  1906,  E.  W.  Clark  &  Company,  of  Philadelphia,  and  J. 
&  W.  Seligman  &  Company,  of  New  York  (hereinafter  called 
the  bankers"),  acquired  control  of  all  of  the  properties  and 
franchises  of  Portland  Consolidated  Railway  Company.  In 
May,  1905,  an  examination  of  the  properties  and  franchises  of 
the  Portland  Consolidated  Railway  Company  was  mkde  by  a 
party  of  bankers,  lawyers,  engineers,  and  accountants  sent  to 
Portland  by  the  bankers  for  the  purpose,  whose  reports  led  up  to 
the  acquisition  of  all  of  the  stock  of  that  company  by  the  bankers. 
The  properties  and  franchises  of  the  Portland  Consolidated  Rail- 
way Company  were  conveyed  to  the  Portland  Railway  Company, 
a  new  corporation  organized  for  the  purpose.  Subsequently  the 
properties  and  franchises  of  the  Portland  General  Electric  Com- 
pany and  the  Oregon  Water  Power  &  Railway  Company  were 
acquired  by  the  bankers  in  the  interest  of  the  stockholders  of  the 
Portland  Railway  Company,  and  the  properties  and  franchises 
of  all  of  these  companies  were  consolidated  into  the  respondent 
Portland  Railway,  Light,  &  Power  Company.  The  bankers  sub- 
sequently acquired  all  of  the  properties  and  franchises  of  the 
Mount  Hood  Railway  &  Power  Company,  and  caused  them  to  be 
transferred  to  the  respondent. 

The  following  statement  treats  merely  of  the  cost  to  the  bank- 
ers of  the  various  properties  as  they  were  acquired  by  the  bank- 
ers, and  does  not  include  additions  and  betterments  made  by  the 
respondent. 

It  is  also  to  be  noted,  when  this  statement  is  compared  with 

the  findings  on  "cost  of  operating  utility  property  as  of  time  it 
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was  put  in  service,"  ante,  that  necessarily  the  sums  here  found  as 
cost  to  the  bankers  included  such  operating  and  nonoperating 
property  as  was  held  by  the  constituent  companies,  whether  ac- 
quired by  expenditures  of  moneys  derived  from  stock  subscrip- 
tions or  bond  issues  of  the  constituents,  or  obtained  through  sub- 
sidies. Necessarily  accrued  appreciation  and  depreciation,  as  ol 
the  time  of  acquisition,  as  compared  with  original  cost,  are  re- 
flected. The  prices  found  as  paid  necessarily  included  material 
and  supplies,  working  capital  on  hand,  and  other  current  assets, 
— in  the  end  shown  to  be  more  than  offset  by  current  liabilities 
assumed.  Both  current  assets  taken  over  and  curr^it  liabilities 
assumed  are  here  taken  into  account  Paving  assessments  were 
included,  but  the  amount  thereof  was  comparatively  small,  as 
the  great  bulk  of  the  paving  for  which  assessments  were  levied 
was  laid  later.  The 'properties  when  acquired  were  going  utili- 
ties, with  considerable  attached  business;  therefore  it  may  be 
taken  that  the  prices  found  as  paid  reflected  development  of  tlie 
respective  businesses  up  to  the  stage  attained  by  each  company  at 
the  time  of  acquisition,  and  unexpired  franchise  vahies.  The 
findings  here  made  are  as  to  the  purchase  price  of  the  property 
as  acquired  by  the  purchasers  mentioned ;  properties  added  after- 
wards are  treated  as  additions  and  betterments,  and  are  other- 
wise reported  herein. 

The  prices  at  which  the  var\'ing  properties  were  taken  over 
by  the  bankers  are  frankly  stated  as  estimates  based  upon  a  care- 
ful survey  of  present  and  prospective  earning  power,  and  there- 
fore reflect  the  exchange  or  market  value  of  the  properties  ac- 
quired, so  far  as  the  peculiar  nature  of  such  properties  permits 
them  to  be  said  to  have  exchange  or  market  value. 

The  following  dates  are  to  be  borne  in  mind  in  this  connection : 


Name  of  Constituent  UtUity.       I   ^^ate  of  Incorpo 


ration. 


Portland  Railway  Company  . . . . 
Portland  General  Electric  Co.  . . 
Oregon  Water  Power  &  Ry.  Co. 
Mt.  Hood  Ry.  &,  Power  Co 


Oct.     13,  1905 
Aug.     5,  1802 


Date  Transferred 
to  Respondent. 


April      30,  1008 
March    20.  1008 


June     6,  1002     !   Dec.        31,  1006 


Oct.     29,  1906     I  March    21,  1912 


The  Portland  Railway,  Light,  &:  Power  Company  was  incoiv 
porated  June  28,  1906. 

Although  the  properties  of  the  Portland  Railway  Company 
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and  the  Portland  General  Electric  Company  appear  as  having 
been  transferred  in  1908,  there  was  a  contract  dated  June  30, 
1906,  which  contemplated  covering  the  transfer  of  the  preferred 
and  common  stocks  of  those  companies  and  of  the  Oregon  Water 
Power  &  Railway  Company  to  the  respondent  Portland  Railway, 
Light,  &  Power  Company.  This  contract  was  dated  two  days 
after  the  incorporation  of  the  respondent. 

The  first  property  acquired  by  the  bankers  was  the  Portland 
Consolidated  Railway  Company  in  1905.  Immediately  a  new 
company  was  formed,  the  Portland  Railway  Company, — ^the 
second  corporation  of  that  name.  The  cost  of  this  property  to 
the  bankers,  together  with  certain  underlying  bond  issues  se- 
cured by  liens  upon  the  property,  and  assumed  at  the  time  of  pur- 
chase, was  as  follows : 

Portland  Consolidated  Railway  Company. 
Cash  paid  by  bankers  for  purchase  of  Portland  Consolidated 

Railway  Company    $7,304,427.64 

Underlying  bond  issues  assuified: 

Portland  Ry.  Co.  (first  company)  and  Portland  &  Vancouver 

Ry.  Co.  (redeemed  by  Portland  Ry.  Co.,  second)    982.000.00 

Multnomah  Street  Ry.  Co.  1st  mortgage   6%,  due  1910       126,000.00 

Willamette  Bridge  Ry.  Co.  lat  mortgage   6%,  due  1914        100,000.00 

City  &  Suburban  Ry.  Co.  consol.  mortgage 6%,  due  1916         87,000.00 

City  A  Suburban  Ry.  Co.  consol.  mortgage  ....  4%,  due  1930     1,290,000.00 

Coat  of  Portland  Consolidated  Ry.  Co.  property  to  bankers  $9,889,427.54 

In  1906  the  property  and  franchises  of  the  Portland  General 
Electric  Company  (including  the  Willamette  Falls  Locks)  and 
the  properties  and  franchises  of  the  Oregon  Water  Power  &  Rail- 
way Company  were  acquired,  and  these  two  properties,  together 
with  the  Portland  Railway  Company,  were  consolidated,  form- 
ing the  present  Portland  Railway,  Light,  &  Power  Company. 
Both  of  these  latter  properties  so  acquired  were  subject  to  un- 
derlying bond  issues,  and  the  purchase  price  together  with  tiese 
issues  are  shown  herewith: 

Portland  Oeneral  Ehectrio  Company, 

Cash  for  purchase  of  this  property $1,016,666.67 

Securities  of  the  Portlaad  Railway,  Light,  A^  Power  Company 
given  in  part  payment: 

Preferred  stock,  par  value,  nonassessable   6.50,000.00 

Common  stock,  par  value,  nonassessable  (i  )0,000.00 

Collateral  Trust  bonds,  par  value 3,000,000.00 

Underlying  bond  issue  assumed: 

Portland  General  Electric  Co.,  Ist  Mtg.,  5<X  .  due  193"> 4,000,000.00 

Cost  of  Portland  General  Electric  Co.  property  to  bankers  $0,266,666.67 
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Oregon  Water  Power  d  BaUwity  Company, 

Cash  for  purchase  of  this  property  $1,346,655.3$ 

Underlying  bond  issue  assumed: 

Portland  City  &  Oregon  Ry.  Co.  Ist  Mtg.  6%,  due  1021 500,000.00 

Oregon  Water  Power  &  Ry.  Co.  Ist  Mtg.  6%,  due  1932 3,931,000.00 

Cost  of  Oregon  Water  Power  &  Ry.  Co,  property  to  bankers  $5,776,655.35 


Excess  of  Current  LiahUitiee  over  Current  Assets: 
Net  balance,  excess  of  current  liabilities  of  constituent  com- 
panies assumed,  over  current  assets  transferred  by  them  . .      $461,122.0^ 

The  properties  of  the  Mount  Hood  Kailway  &  Power  Com- 
pany, the  Mount  Hood  Company,  and  the  Valley  Development 
Company  were  taken  over  in  1911,  and  the  purchase  price  to  the 
bankers,  including  interest  at  6  per  cent  from  the  date  of  the  ad- 
vancements until  repayment  by  the  respondent,  is  shown  here- 
with : 

Mount  Hood  Railway  d  Power  Company, 

Cash  paid  from  funds  of  the  Portland  Railway,  Light,  &  Power 

Co.  for  purchase  of  this  property  $220,876.26 

Proceeds  from  the  sale  of  2-year  gold  notes  series  "D"  of  the 
Portland  Railway,  Light,  &  Power  Company  given  in  part 
payment  on  this  property   4,900,000.00 

Cost  of  Mount  Hood  property  to  bankers $5,120,876.26 

A  bond  issue  known  as  Mount  Hood  Railway  &  Power  Com- 
pany first  mortgage  sinking  fund  5%  gold  bonds,  due  in  1936, 
amount  $5,000,000,  was  assumed  on  taking  over  this  property. 
These  bonds,  in  turn,  became  the  property  of  the  respondent,  and 
were  placed  as  collateral  to  secure  the  payment  of  the  gold  notes 
of  respondent  given  as  part  of  the  purchase  price,  as  referred  to 
under  the  head  of  %onds  and  short-term  notes,"  elsewhere  in 
this  report.  These  bonds  are  therefore  nominally  issued;  and, 
while  shown  on  the  balance  sheet  as  both  an  asset  and  correspond- 
ing liability,  they  are  only  considered  as  a  pledge. 

A  resume  of  the  foregoing  statements  shows  that  the  purchase 
prices  paid  by  the  bankers,  including  the  par  value  of  liens  as- 
sumed on  these  original  properties,  aggregated  $30,514,747.82, 
as  follows : 

Portland  Consolidated  Railway  Co.   (in  1006)    $9,8S9.427^ 

Portland  General  Electric  Co.  (in  1906)    9,266,666.67 

Oregon  Water  Power  k  Railway  Co.   (in  1906)    5,776,665^5 

b  ' 

$24,932,749.56 
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Net  current  liability  of  three  above-named  constituent  com- 
panies     ' $461 ,122:00 

Total  cost  of  the  three  companies  $25,303,871.56 

Mount  Hood  Railway  &  Power  Co.  (in  1911 )    5,120,876.26 

Total  cost  of  four  principal  constituent  properties  to  the 

bankers   $30,614,747.82 


The  aggregate  sum,  $30,514,747.82,  formed  the  basis  of  the 
various  settlements  made  between  the  bankers  and  the  respondent 
utility,  to  which  the  various  properties  mentioned  were  con- 
veyed. In  the  settlement  with  the  bankers,  $1,060,000  in  par 
value  of  the  common  stock  of  the  respondent  was  issued  to  the 
syndicate  for  its  services  in  the  matter  of  the  consolidation ;  the 
market  value  of  the  stock  so  issued  appears  to  have  been  approxi- 
mately $445,200. 

Additions  and  Betterments  Subsequent  to  the  Consolidation  of 
Constituent  Properties. — The  following  statement  shows  the 
additions  and  betterments  (including  extensions)  to  the  operat- 
ing and  nonoperating  properties  of  the  respondent,  and  is  addi- 
tional to  the  foregoing  statement  of  cost  to  the  bankers  and  re- 
spondent. The  statement  is  by  fiscal  years,  except  as  otherwise 
stated,  and  shows  the  net  amount, — ^that  is,  withdrawals  have 
been  deducted,  while  new  construction,  including  obligations  for 
municipal  improvements,  is  included,  and  only  excess  replace- 
ments over  amounts  of  original  construction  appear.  These 
amounts  are  computed  from  the  records  of  the  utility,  and  con- 
form with  Federal  and  state  uniform  classifications  of  accounts. 

Period.  Amount. 

November  1,  1906  to  April  30,  1908 $4,957,202.00 

April  30,  1908,  to  June  30,  1908 106,803.28 

Fiscal  year  ending  June  30,  1909   1,396,440.75 

"   "  1910  2,903,294.91 

'•     **   "  1911  4,083,786.16 

"   «  1912  3,708,376.13 

"    "    *     "   "  1913  2,037,451.25 

"    "     •'   "  1914  852,162.40 

"         "        -          *•      "     1916    270,^X6^^2 

Total  additions  and  betterments,  November  1,  1906,  to  June  ' '  '  " 

30,  1915    $20,315,633.10 

Less   sale  of   Willamette   Falls   Locks   to   United   States,  '^    ' 

April,  1915    375,O0OJD 

Net  additions  and  betterments  for  period  mentioned $19,940,633.10 
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Cost  to  Present  Investors,  Recapitulated. — The  cost  to  the 
present  investors  shown  in  the  foregoing  findings  recapitulated 
is  as  follows : 

Properties  taken   into  original  conaolidation,  including   Mt. 

Hood  system   $30,514,747.82 

Compensation  of  underwriting  syndicate 445,200.00 

Additions   and   betterments   subsequent   to   consolidation,   to 

June  30,  1915,  excluding  Willamette  Falls  Locks 19,940,533.10 

Total   $50,900,480.02 

This  recapitulation  does  not  include  the  cost  of  the  two  sub- 
sidiary corporations,  the  Yamhill  Electric  Company,  or  of  the 
Willamette  Valley  Southern  Eailway  Company  (controlling  in- 
terest), and  does  not  take  into  account  the  sums  standing  to  the 
credit  of  various  funds,  shown  in  the  general  balance  sheets  else- 
where set  out  herein.  Uncompleted  work  in  progress,  not 
charged  to  plant  account  on  June  30,  1916,  is  not  included. 

Part  IV.  Reproduction  Cost  of  the  Properties. 

[10]  Another  element  to  be  taken  into  consideration  is  the 
"present  as  compared  with  the  original  cost  of  construction,"  or, 
as  it  is  commonly  termed,  the  reproduction  cost  of  the  property. 
By  that  term,  as  it  is  understood  in  these  findings,  we  mean  the 
amount  of  cash  or  its  equivalent  necessary  to  acquire  the  real  es- 
tate of  the  respondent,  not,  however,  exceeding  the  fair  value  of 
similar  near-by  real  estate,  and  of  reproducing  the  other  physi- 
cal property  of  the  respondent  in  the  condition  in  which  such 
physical  property  was  when  first  put  into  public  service,  as  of 
June  30,  1915.  To  these  structural  costs,  certain  estimated 
sums  are  added  for  overhead  expenditures  not  inhering  in  the 
prices  assigned  for  the  physical  properties,  such  as  general  en- 
gineering, law  expenses,  interest  during  construction,  and  the 
like.  As  the  property  in  question  was  practically  without  any 
exception  new  when  put  into  public  service,  the  estimate  outlined 
may  well  be  termed  "reproduction  cost  new." 
nl  i-The  findings  as  to  reproduction  cost  have  been  divided  as  be- 
-i^t^itin  property  devoted  to  utility  operaticms  and  property  de- 
.  votjid  to  nonutility  operations.  The  test  applied  has  been 
wlVdther  the  particular  piece  of  physical  •property  is  "actually 
^j^ted  and  useful  for  the  convenience  of  the  public."  (Laws  of 
1911,  chap.  279,  p.  485,  §  9.) 
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[11]  Ascertainment  of  Structural  Costs. — In  the  ascertain- 
ment of  the  structural  cost  of  property,  the  attempt  has  been 
made  to*  apply  normal  prices  for  material  and  labor,  such  as 
would  be  paid  by  a  concern  of  the  size  and  character  of  the  re- 
spondent undertaking  to  have  its  physical  properties  in  condition 
to  operate  June  30,  1915,  with  the  exercise  of  reasonable  skill 
and  foresight,  and  the  employment  of  economies  which  so  large 
a  utility  might  demand.  Normal  average  prices  have  been  taken, 
rather  than  momentary  prices  which  were  abnormally  high  or 
low.  With  respect  to  properties  added  between  December  31, 
1912,  and  June  30,  1915,  the  actual  construction  costs  as  de- 
duced from  vouchers  have  been  assumed  to  represent  reproduc- 
tion costs  as  well. 

[12]  Overhead  Costs, — ^An  estimate  has  been  made  of  the  con- 
struction expenditures  due  to  engineering  and  superintendence, 
law  expenses,  injuries  and  damages  during  construction,  taxes 
during  oonstruction,  miscellaneous  construction  expenditures, 
with  proper  consideration  of  contingencies  and  inventory  omis- 
sions. 

Inspection  of  these  items  of  expenditures  shows  that  they  fall 
under  two  classes:  (1)  expenditures  which  can  be  said  to  relate 
clearly  to  particular  classes  of  physical  proporry,  as  carried  in 
the  various  primary  accounts;  and  (2)  expenditures  which  do 
not  appear  to  relate  to  particular  classes  of  physical  property, 
but  are  more  directly  applicable  to  the  system  as  a  whole.  The 
estimated  reconstruction  expenditures  for  the  first  class  have 
been  distributed  among  the  various  primary  and  subaccounts  to 
which  they  relate,  in  a  ratable  proportion,  and  are  included  in  the 
totals;  the  remaining  overhead  items  have  been  carried  under  the 
proper  general  accouncts.  This  treatment  of  overhead  items  is 
warranted  by  the  classifications  of  accounts  prescribed  by  the  In- 
terstate Commerce  Commission  and  by  this  Commission,  and 
which  are  controlling  as  to  the  street  railway  and  utility  oper- 
ations of  the  respondent,  respectively. 

Thus  in  the  estimates  for  road  and  equipment  accounts  as 
prescribed  by  the  Interstate  Commerce  Commission,  account  Xo. 
550,  miscellaneous,  includes  all  expenses  of  a  special  and  inci- 
dental nature  directly  incurred  in  oomieotion  with  the*  construe- 
tion  or  acquisition  of  property  olaaBable  as  road  and  equipment, 
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which  cannot  properly  be  inchided  in  any  other  account  in  the 
classification.  These  amounts  have  been  estimated  and  appor- 
tioned to  the  other  primary  accounts  to  which  such  miscellane- 
ous items  relate,  as  closely  as  possible;  and  the  undistributed 
balance  is  shown  in  the  statement  under  account  No.  550,  mis- 
cellaneous. 

The  uniform  classification  of  accounts  for  electric  and  gas 
utilities  prescribed  by  this  Commission,  imder  the  account  of  un- 
distributed construction  expenditures,  provides:  "This  account 
should  incljiide  the  expenditures  provided  for  in  the  following 
subject  of  accounts  when  said  expenditures  cannot  be  satisfac- 
torily allocated  to  the  fixed  capital  accounts  to  which  they  relate,'* 
— referring  to  engineering  and  superintendence,  law  expenses 
during  construction,  injuries  and  damages  during  construc- 
tion, taxes  during  construction,  and  miscellaneous  construction 
expenditures.  These  items  of  expenditure  have  been  esti- 
mated, and  have  been  charged  against  the  proper  primary  utility 
account  where  such  apportionment  seems  to  be  logical  and  is 
clearly  indicated;  the  remainder,  only,  is  carried  as  undistrib- 
uted construction  expenditures. 

In  like  manner  has  been  estimated  the  interest  during  con- 
struction which  would  necessarily  be  incurred,  in  the  form  re- 
quired by  the  classification  of  accounts  of  the  Interstate  Com- 
merce Commission  and  this  Commission.  The  expenditures  in 
this  behalf  have  likewise  been  spread  over  the  particular  pri- 
mary accounts  to  which  they  relate  where  the  allocation  seemed 
to  be  logical  and  direct;  and  the  remainder  is  carried  under  the 
proper  general  account. 

The  Commission  recognizes  the  apparent  inconsistency,  par- 
ticularly manifest  in  the  case  of  a  rising  market,  of  including 
land  or  other  property  at  present  prices,  and  also  including  in- 
terest during  an  assumed  construction  period  preceding  the  date 
when  the  property  is  taken  as  reproduced.  As  to  property  other 
than  lands,  this  is  met  by  the  use  of  normal,  rather  than  instan- 
taneous, prices.  With  lands,  the  momentary  price^  is  taken ;  but 
in  the  present  case  it  is  shown  that  land  values  have  been  prac- 
tically stationary,  or  have  actually  decreased,  during  the  assumed 
construction  period,  and  during  the  various  periods  the  respec- 
tive pieces  of  real  property  would  be  in  the  ownership  of  the 
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utility  preceding  the  completion  of  construction.  In  such  case 
the  inconsistency  mentioned  is  nominal,  and  not  real,  and  the 
logical  and  strict  application  of  the  reproduction  theory  calls  for 
the  inclusion  of  interest  during  the  construction  period,  although 
the  resulting  sum  may  therefore  exceed  the  present  market  or 
exchange  value  of  the  property. 

This  treatment  of  overhead  items  is  also  necessitated  hy  the 
purposes  of  this  investigation,  which  looks  to  the  ^tahlishment 
of  rates  for  certain  particular  classes  of  service.  It  is  found 
that  this  method  of  allocation  bringe  the  depreciable  overhead 
items  of  expenditure  into  juxtaposition  with  the  depreciable 
items  of  physical  property  to  which  they  relate,  and  vice  versa. 
It  is  to  be  noted  that  the  repmduction  cost  estimate  presented 
has  been  deduced  not  primarily  from  arbitrary  percentages  of 
structural  cost,  but  from  estimates  as  to  the  sums  of  money  which 
would  be  required  for  such  overhead  construction  purposes, 
against  which  the  various  percentage  estimates  shown  in  the 
record  have  been  applied  as  a  check.  Considerable  care  has  been 
taken  to  differentiate  between  overhead  items  which  are  in  prac- 
tice absorbed  in  the  unit  price  used,  and  those  which  are  clearly 
extraneous. 

[13]  Cost  of  Ohtaining  Money, — The  utility  has  made  a 
claim  of  1.65%  as  an  overhead  item  for  cost  of  obtaining  money, 
and  endeavors  to  support  such  claim  by  a  showing  deduced  from 
its  financial  accounts  that,  in  obtaining  and  handling  of  capital 
necessary  for  its  extensions  and  developments,  expenditures  ap- 
proximating this  amount  have  been  necessitated.  The  claim 
made  in  this  regard  is  not  to  be  confused  with  a  claim  for  dis- 
count or  broker's  fees.  Altowance  for  these  latter  items  was  ex- 
pressly refused  by  the  Commission  in  Campbell  v.  Hood  River 
Gas  &  Electric  Company,  Ninth  Annual  Report  of  Public  Serv- 
ice Commission  of  Oregon,  p.  81,  where  it  was  pointed  out  that 
expenses  of  this  character  are,  by  force  of  the  uniform  classifica- 
tion of  accounts  prescribed  under  authority  of  law,  required  to  be 
amortized,  and  not  charged  to  capital.  The  expense  now  claimed 
is  an  expense  in  the  utility's  own  organization  which  has  to  do 
with  other  matters  than  the  interesting  of  outsiders  in  the  rais- 
ing of  capital. 

The  overhead  allowances  as  included  in  the  reproduction  cost 
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estimate  of  the  Commission  were  based  upon  the  cost  of  a  normal 
and  efficient  organization,  and  the  incidental  aervics  in  han- 
dling funds  of  this  character  are  cli^arlj  absorbed  in  the  estimate 
previously  made. 

If  the  matters  of  the  character  under  present  consideration 
resulted  in  actual  cost  to  the  utilitv  or  its  predecessors,  such 
cost  is  undoubtedly  included  in  the  sums  stated  under  the  head- 
ings of  original  cost. 

[14]'  Land  Values, — In  the  estimate  of  reproduction  cost, 
the  values  of  the  particular  portions  of  the  respondent's  real 
property  have  been  estimated  on  the  basis  of  the  reasonable  mar- 
ket value  of  similar  lands  in  the  locality.  Xo  claim  is  made  for 
multiples  for  special  costs  of  acquisition,  severance  damages,  or 
the  like,  and  no  estimate  has  been  made  of  such  amounts.  Where 
land  has  had  a  peculiar  adaptability  to  the  particular  use  to 
which  it  has  been  put,  that  fact  has  been  given  such  consider- 
ation as  circumstances  indicated  to  be  proper. 

The  reasons  for  estimating,  as  a  reproduction  cost,  a  certain 
amount  as  interest  during  construction,  have  already  been  stated. 
The  remaining  items  of  so-called  overhead  expense  were  esti- 
mated as  a  whole,  for  the  entire  system  of  the  respoiident ;  and 
for  convenience  in  apportionment  of  cost  of  service  analyses,  a 
certain  proportion  of  the  total  estimate  for  overhead  expenses 
has  been  spread  as  between  the  various  portions  of  real  property 
included  in  the  estimate. 

[15]  Water  Rights. — ^Thei  preliminary  statement  herein 
shows  that  the  respondent  has  five  hydraulic  generation  plants 
with  a  total  installed  capacity  of  42,880  kilowatts,  deriving  en- 
ergy from  the  Willamette  River  Falls,  Clackamas  and  Sandy 
rivers,  and  Silver  Creek.  At  Willamette  River  Falls  the  respond- 
ent also  owns  various  other  powers  which  it  is  not  utilizing  it- 
B^,  but.  has  leased  to  otthei?  pers^ms  or  corporations,  who  are 
making  use  thereof.  The  title  to' the  right  to  use  water  for  these 
p\irposes,  so  far  as  the  Willamette  River  Falls  and  Silver  creek 
properties  are  concerned,  seems  to  be  based  upon  the  ownership 
of  the  adjacent  riparian  lands.  Ihe  powers  upon  the  Clackamas 
and  Sandy  rivers  have  been  appropriated;  although  the  utility  is 
the  owner  of  sufficient  adjacent  land  that  a  portion  at  least  of  the 
powers  could  probably.be  supported  under  the  claim  of  riparian 
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ownership.  The  water  ri^ts  are  in  the  possession  of  the  utility^ 
either  under  appropriation  or  as  an  izicident  to  riparian  owner- 
ship, at  least  to  the  extent  to  which  the  powers  have  so  far  been 
applied  to  beneficial  use.  In  either  event,  the  water  right  is  an 
appurtenance  to  the  land  owned  by  the  respondent, — ^if  under 
the  claim  of  riparian  ownership,  an  appurtenance  to  the  riparian 
land ;  if  held  by  appropriation,  then  an  appurtenance  to  the  land 
upon  which  the  application  to  beneficial  use  is  made; 

Although  the  water  right  is  real  estate,  and  is  an  appurtenance 
to  and  an  incident  of  land,  the  accounting  classification  of  the 
Commission,  in  conformity  with  accounting  practice  elsewhere, 
permits  a  separation  of  landed  capital  into  the  following  ele- 
ments: 

A.  Water  rights. 

B.  Land  occupied  by  generating  stations, 

C.  Land  devoted  to  transmission  and  transformation  oper- 
ations. 

D.  Land  devoted  to  distribution  operations. 

E.  Other  land  devoted  to  electric  operations. 

It  is  no  longer  open  to  dispute  in  a  rate-making  case  which 
involves  the  issue  of  confiflcation,  that  consideration  should  be 
given  to  the  value  of  the  right  to  the  use  of  water,  whether  ac- 
quired by  appropriation  or  by  the  act  of  adjacent  riparian  own- 
ers. San  Joaquin  &  K.  E.  Canal  &  Irrig.  Co.  v.  Stanislaus 
County,  233  U*  S.  454,  58  L.  ed.  1041,  34  Sup.  Ct.  Rep.  652. 
No,  definite  rule  of  value  has  been  laid  down  by  the  Supreme 
Court-;  and  in  the  default  of  a  controlling  criterion  prescribed 
by  ultimate  authority  the  Commission  is  consti*ained  to  apply  the 
tests  laid  down  in  Smyth  v.  Ames,  169  U-  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct  Bep.  418,  which  have  all  been  epitomized. 

In  treating  the  water  right  separately  from  the  land  to  which 
it  is  appurtenant,  extreme  care  is,  of  course,  necessary  that  there 
is  not  an  overlapping  and  double  valuation.  In  the  present  case 
the  land  and  the  appurtenant  water  right  have  finally  been 
treated  together. 

Origmal  Cost. — The  original  costs  or  actual  costs  of  the  water 

rights  in  question,  howsoever  acquired,  are  refl^ected  in  the  total 

sums  previously  found  as  the  original  cost  of  the  operating 

utility  property  as  at  the  time  it  was  put  in  service,  and  cost 
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of  the  properties  to  the  present  investors.  It  is  impossible  to 
be  precise  as  to  the  exact  sums  that  were  paid  for  the  water  rights, 
or  for  the  lands  and  water  rights,  as  of  the  time  that  the  properties 
were  put  in  the  public  service ;  it  is  manifest  that  the  pric^  paid 
either  for  the  lands  with  the  water  rights,  or  for  the  acquisition  of 
the  water  rights  separately,  in  the  aggregate  constitute  but  a  tithe 
of  the  sums  hereinafter  found  to  represent  the  cost  of  reproduc- 
tion of  these  water  rights.  In  the  statement  of  the  cost  to  the 
present  investors  it  is  not  possible  to  segregate  the  lump  sums 
paid  for  various  properties  so  as  to  show  the  amount  the  present 
investors  had  in  contemplation  as  representing  the  value  of  the 
water  rights  when  acquired  by  them  in  the  process  of  consolida- 
tion of  operating  units  into  the  present  utility's  system.  How- 
ever, it  is  likewise  manifest  that  the  value  assigned  to  the  water 
rights  in  the  acquisition  of  the  various  constituents  of  the  pres- 
ent system  greatly  exceeded  the  sums  originally  paid  by  those 
who  first  devoted  these  powers  to  public  service.  How  the 
amoimt  in  contemplaticm  of  the  present  investors  for  such  water 
rights — if  indeed  they  had  any  precise  amount  in  mind — ^would 
compare  with  the  sum  hereinafter  found  as  reproduction  cost, 
cannot  be  stated,  and  the  attempt  would  be  unwarrantable  con- 
jecture, 

[16]  Reproduction  Cost. — The  value  of  water  rights  at  sta* 
tion  J,  upon  Silver  creek,  with  an  installed  capacity  of  250 
kilowatts,  has  been  absorbed  in  the  reproduction  value  of  the 
riparian  property,  and  this  power  needs  no  further  consideration. 

A  number  of  tests  have  been  proposed  by  which  to  determine 
the  commercial  value  of  the  other  water  powers  of  the  respond- 
ent. It  has  already  been  stated  that  a  considerable  portion  of 
the  power  owned  by  the  utility  at  Or^^on  City  and  developed 
from  the  Willamette  River  Falls  has  been  leased  to  other  persons 
and  corporations,  who  utilize  the  same  in  the  manufacture  of 
paper.  The  net  revenue  derived  from  such  leases  has  been  es- 
tablished by  careful  computations,  and  an  analogy  has  been 
drawn  between  such  powers  and  the  other  powers  at  the  same 
point  devoted  to  the  public  use.  The  attempt  was  made  to  ascer- 
tain the  average  cost  of  developing  all  power  in  the  territory  ia 
which  the  utility  operates  (including  power  developed  by  the 
utility  itself)  and  to  bring  such  community  power  cost  to  a  unit 
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eomparable  with  the  respondent's  costs  for  developing  hydroelec- 
tric energy.  This  saving  was  then  capitalized.  There  is  testi- 
mony of  record  as  to  the  prices  paid  for  undeveloped  powers  gen- 
erally in  partictilar  instances  in  the  Pacific  Northwest  The 
terms  upon  which  power  could  be  obtained  upon  the  public  lands 
of  the  United  Stateis  in  compliance  with  the  requirements  of  the 
Departments  of  the  Interior  and  Agriculture  were  analyzed. 
It  has  been  possible  to  contrast  the  availability,  desirability,  and 
economy  of  powers  upon  the  Clackamas  and  Sandy  rivers  with 
those  at  Oregon  City.  A  careful  study  of  the  charactistics  of 
each  power,  as  to  volume  and  continuity  of  flow,  storage  capacity, 
availability  for  use  in  the  immediate  locality,  and  the  like,  must 
be  made  for  intelligent  comparison  and  balancing  of  values,  and 
this  study  has  been  made. 

From  a  consideration  of  the  entire  record  tke  reproduction 
costs  of  the  various  utilized  water  powers  in  the  locality,  as  of 
June  30,  1915,  have  been  ascertained  and  have  been  treated  as 
appurtenances  to  the  lands  occupied  by  hydraulic  generation  sta- 
tions and  riparian  lands.  These  values  are  therefore  included 
with  lands  in  the  reproduction  cost  estimates  which  follow. 

[17]  No  portion  of  the  overhead  expenses  of  reproducing  die 
utility's  property  has  been  based  upon  the  amounts  computed  for 
water  rights.  As  will  be  seen  by  reference  to  the  findings  in  the 
case  of  the  land  values,  certain  amounts  of  the  total  estimated 
overhead  expense  were  apportioned  to  land  in  order  to  facilitate 
accounting  computations  which  will  be  necessary  in  the  cost  of 
service  analysis  to  which  these  findings  are  a  prelude.  As  the 
water  rights  are  an  appurtenance  to  the  lands  to  which  an  assign* 
iHent  of  overhead  expenses  has  already  been  made,  no  apportion- 
ment of  overhead  expenses  to  water  rights  is  necessary,  if  indeed 
under  the  rule  of  the  Minnesota  Kate  Cases  any  such  allowance 
would  be  proper.  Minnseota  Rate  Cases  (Simpson  v..  Shepard) 
230  U.  S.  352,  57  L.  ed.  1511,  48  L.ILA.(N.SO  1151,  83  Sup* 
Ct.  Rep.  729,  Ann.  Cas.  1916A,  la 

[18]  It  i&  shown  by  the  record  that  the  rec/pondent  owns  a 
number  of  other  tracts  of  land  upon  which  power  may  be  de- 
veloped, but  which  proposed  power  sites  are  only  potentialities. 
It  is  also  claimed  that  the  existing  develojiments  upon  the  Willa- 

P.U.R.1916D.  65 


1026  OREGON  PUBLIC  SERVICE  COMMISSION. 

mette,  Clackamas,  and  Sandy  rivers  may  be  increased  and  fur* 
ther  power  developed.  Values  are  asserted  for  these  rights,  al- 
though no  claim  is  made  that  they  are  to  be  treated  as  operating 
property.  The  value  of  the  powers  upon  streams  entirely  un- 
developed is  reflected  in  the  value  of  the  lands  to  which  the  pow- 
ers are  or  will  be  appurtenant,  under  the  head  of  nonutility  prop- 
erty; and  powers  which  have  been  partially  developed  can  be 
taken  care  of  when  their  full  development  becomes  "actually 
used  and  useful  for  the  convenience  of  the  public." 

[19]  Classificdtion  of  the  Properties  of  Respondent. — In  or- 
der that  the  findings  here  made  may  be  of  real  service  to  the  Com- 
mission  in  the  present  investigation  and  in  the  future,  it  is  nec- 
essary that  the  properties  of  the  respondent  be  classified  and 
divided.  The  division  between  utility  and  nonutility  property 
has  already  been  mentioned.  With  respect  to  utility  operating 
property,  further  subdivision  is  necessary  as  between  (1)  the  dif- 
ferent classes  of  public  utility  services  performed  by  the  re- 
spondent, such  as  electric  light  and  power,  interurban  railway, 
street  railway,  gas,  etc,  and  (2)  by  localities  in  which  such 
services  are  performed,  as  far  as  subdivision  by  localities  or  dis- 
tricts is  feasible. 

The  ultimate  purposes  of  a  valuation  of  this  character  are  two- 
fold: (1)  That  confiscation  of  the  property  of  the  utility  may 
be  avoided,  and  (2)  that  the  economic  cost  of  performing  serv- 
ices under  investigation  may  be  ascertained.  In  both  such  cases 
it  is  necessary  to  discover  the  value  of  the  property  used  in  the 
particular  public  service  for  the  general  group  of  oustomers. 
The  term  "value"  is  here  used  in  its  specit^l  senses  as  employed 
for  the  purposes  here  mentioned,  rather  than  in  the  sense  in  which 
it  is  employed  as  a  term  in  ec0nomie& 

For  the  reasons  stated,  the  reproduction  cost  new,  as  herewith 
submitted,  has  been  divided  b^ween  the  following  classes  of 
service  and  localities,  viz,: 

Electric  Light  and  Power  Plant :  Portland  division  (Oregon 
properties  north  of  Woodbum) ;  Willamette  Valley  division 
(Oregon  properties,  Woodbum  and  south  thereof ) ;  Vancouver 
division  (Washington  properties )« 

Railway   Plant:     Portland   Oity   Street  Railway   Division. 
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Iilterurban  electric  railway  liaes, — Oregon  Water  Power  Raik 
way  Division;  Mt.  Hood  Bailway  Division. 

Gas  Plant  (Salem). 

NonvtUity  Operations. — -Obviously  many  portions  of  the 
utility's  system  are  used  in  common  for  two  or  more  of  the  above 
districts  or  classes  of  service^  or  are  used  generally  for  the  whole 
system.  These  jointly  used  properties  have  been  apportioned  on 
appropriate  bases  as  between  the  various  districts  and  classes  of 
service  above  mentioned. 

Properties  Classed  as  Nonidility  Opercdvng  in  Character. 

In  a  general  way  it  may  be  said  there  was  not  much  conflict  in 
the  testimony  as  to  what  property  was  to  be  classed  as  utility  and 
what  as  nonutility  in  character,  under  the  definition  laid  down 
in  the  Public  Utilities  act  cited.  For  the  sake  of  clearness  the 
following  parcels  of  real  property  are  pointed  out  as  having  been 
classified  as  nonutility  lands,  together  with  the  improvements 
thereon;  in  sopie  cases  a  part  of  the  land  described  was  treated 
as  nonutility  and  the  remainder  as  utility,  as  stated.  The  parcels 
can  readily  be  identified  by  the  names  given  by  reference  to  the 
record. 

Oregon  City  Property: — That  portion  of  the  lands  at  Oregon 
City  leased  by  the  paper  mills  ai^i  42.67.  per  cent  of  the  hy- 
draulic power  development  at  Oregon  City,  which  portion  is 
used  by  the  paper  mills. 

River  Mill  Property: — All  that  portion  shown  in  green  on 
respondent's  exhibit  34,  in  accordai^ce  with  the  testinjony  of  the 
witi^ess.  . 

Proposed  North  Fork  Development: — The  southeast  quarter 
of  the  northwest  quarter  of  section  11,  and  all  the  land  lying 
east  of  the  north  and  south  line  drawn,  through  the  center  of 
sections  2  and  11,  twp.  4  S.  R,  4  E.;>  lying  adjacent  to  Clackamas 
river. 

Station  J,  Silverton: — The  easterly  161.45  acres,  as  indicated 
by  Mr.  Eollin  K.  Page. 

Development  at  Bvll  Bun:— As  utility,  property  there  has 
been  included  all  of  the  property  owned  by  respondent  in  sec.  6. 
twp.  2  S,,  E,  5  E.  W.  M.  the. land  reserved  for  spillway  in  sec.  7, 
twp.  2  S.,  K.  6  E.  W.  M.,  the  right  of  way  along  the  flume  line 
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flirougli  sections  5,  4,  10,  15,  14  and  13,  twp.  2  S.  R  5  E.  W.  M., 
save  that  the  north  half  of  the  northwest  quarter  of  the  northeast 
quarter  of  section  10;  that  portion  of  the  southwest  quarter  of 
the  northeast  quarter  of  section  10 ;  that  portion  of  the  southwest 
quarter  of  the  northeast  quarter  of  section  14,  lying  southwester- 
ly of  the  Big  Sandy  river;  and  that  portion  of  the  northwest 
quarter  of  section  13  lying  south  of  the  Big  Sandy  river,  have 
been  considered  as  nonutility  land. 

[20]  Respondent  has  contended  that  the  land  on  the  Big 
Sandy  side  of  the  Devil's  Backbone  (the  divide  between  Big 
Sandy  river  and  Bull  Run  river)  should  be  considered  as 
utility  operating  land.  Its  claim  is  that  at  some  time  in  the 
near  future  it  will  be  necessary  to  replace  the  present  fliune 
along  the  Little  Sandy  and  Bull  Run  rivers  from  the  intake,  be- 
low the  outlet  of  the  tunnel  through  the  Devil's  Backbone  from 
the  Big  Sandy  river  to  the  Little  Sandy  river,  with  a  concrete- 
lined  canal  from  the  upper  end  of  the  tunnel  through  the  Devil's 
Backbone  to  the  present  reservoir  in  section  6,  twp.  2  S.,  range  5 
E.  W.  M.  Until  such  time  as  this  proposed  canal  is  constructed 
the  land  lying  south  of  the  Devil's  Backbone  should  be  consid- 
ered nonutility  property,  but  at  the  time  the  proposed  canal  is 
placed  in  service  this  land  lying  south  of  the  Devil's  Backbone 
may  be  included  as  utility  property,  and  at  the  same  time  the 
land  lying  north  of  the  Devil's  Backbone  should  be  excluded 
from  utility  property  unless  other  use  is  made  of  it  in  the  public 
service. 

The  site  of  the  Mount  Hood  Power  Company's  Vancouver 
substation,  together  with  the  building,  is  considered  as  nonutili- 
ty property. 

[21]  Such  portion  of  the  Electric  Building  and  the  land  om 
which  it  is  situated  as  is  used  by  outside  tenants  is  considered  to 
be  nonutility.  In  determining  this  proportion,  relative  rental 
value  of  the  space  occupied,  rather  than  relative  area,  has  been 
employed  as  the  determining  factor. 

The  sites  of  the  Twenty-third  street  shops,  Milwaukee  car 
house,  and  Qreshain  car  house  are  also  considered  nonutility 
property. 

Land  between  Hawthorne  avenue"  and  Golf  Junction  on  the 
river  front  railway  fine;  the  west  half  of  lots  7  and  8  in  block  G, 
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Kern's  addition;  land  lying  south  of  a  line  parallel  with  and  230 
feet  south  of  the  center  line  of  Crampton  street,  to  Spokane 
avenue,  except  what  is  now-  used  by  the  respondent  as  right  of 
way  for  its  line  of  railway  and  transipission.  lines  through  this 
property ;  and  that  portion  of  blocks  A  and  B  in  Sellwood  lying 
outside  of  the  right  pf  way  200  feet  in  width  is  considered  non- 
utility  land. 

The  Canemah  terminal  lands ;  part  of  Kobert  iloore  donation 
land  claim ;  Molalla  river  property ;  part  of  M,  K.  Perrin  dona- 
tion land  claim;  Willamette  falls  property;  lands. in  sections  25 
and  36,  twp.  1  S.,  R.  4  E.  W,  M.,  sections  31,  32,  34  and  35, 
twp.  1  S.,  E.  5  E.  W.  M.,  sections  9,  10,  11,  13,  14,  16,  17,  and 
24,  twp.  2  S.,  E.  5  E.  W.  M.,  sections  17,  18,  19,  20,  22  and  24, 
twp.  2  S.,  E.  6  E.  W.  M.,  section  32,  twp.  2  S.,  E.  7  E.  W.  M., 
section  9,  twp.  3  S.,  E.  7  E.  W.  M. ;  Vancouver  water  front  prop- 
erty; Vancouver  Heights  property;  and  Little  White  Salmon 
river  property  is  considered  nonutility  land. 

Miscellaneous  NonutiUt^j  Property: — Tracta  described  in  the 
record  as  lots  12,  13,  14  and  15  in  block  12  Willamette:  lots  11, 
12,  and  13  in  block  56  Carter's  addition;  tract  of  4,789  square 
feet  just  north  of  lots  10  and  11,  block  56  Carter's  addition; 
north  120  feet  of  block  105  Fulton  Park  addition;  Buchker 
tract;  Clifford's  addition;  Exposition  tract;  Goldsmith's  ad- 
dition; Nicholson's  addition;  North  Mt.  Tabor;  Paradise 
Springs;  Powelton;  Woodlawn;  Eavena  Park;  Mabel ville; 
Prunedale ;  Little  Homes'  subdivision  Na  1 ;  Eegner's  addition ; 
Mildred  addition;  Carlson's  addition;  Willamette  and  Tualatin 
tracts;  Capital  Park  addition  to  Salem;  block  28,  city  of  Port- 
land; block  2,  Windemuth;  3.86  acres  in  Arleta;  North  Port- 
land acreage ;  Powell  Valley  Eoad  property ;  Fairview  property ; 
lot  8,  block  7,  St.  Johns;  Columbia  bottom  land;  Gordon  creek 
property;  Hay  den  Island  property;  north  one  half  of  southeast 
quarter  of  sec.  9,  twp.  1  S.,  E.  4  E.  W.  M. ;  lots  7,  8,  9,  10,  and 
part  of  lot  11,  block  12,  Lee  Bow  Park;  0.48  acres  in  sec.  34, 
twp.  1  N.  E.  2  E.  W.  M. ;  240  acres  in  sections  9  and  10,  twp.  1 
S.,  E.  4  E.  W.  M. ;  Bingham  property;  part  of  Wm.  Bland 
donation  land  claim. 

Between  Hawthorne  avenue  and  East  Grant  street,  and  be- 
tween the  Willamette  river  and  the  right  of  way  of  the  Southern 
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Pacific  Company,  is  a  large  body  of  lands  customarily  spoken  of 
in  the  record  as  the  East  Side  Terminal  Lands. 

For  present  purposes  these  lands  have  been  classified  in  the 
reproduction  cost  estimate,  in  conformity  with  the  classification 
of  accounts,  as  other  lands  used  in  electric  railway  operations. 
This  tract  of  water-front  property,  however,  was  evidently  ac- 
quired and  is  being  retained  for  purposes  other  than  the  present 
or  prospective  use  of  a  street  or  interurban  electric  railway  ter- 
minal. In  further  proceedings,  where  the  question  of  value  of 
the  interurban  railway  properties  may  become  material,  it  will 
be  necessary  to  give  further  consideration  to  the  use  made  of 
this  tract  of  land,  with  a  view  to  apportioning  .its  value  as  be- 
tween the  present  public  use  and  the  other  nonutility  purposes 
for  which  the  property  is  held. 

[22]  The  respondent  has  contended  vigorously  for  the  inclu- 
sion with  utility  operating  property  of  the  recreation  parks 
known  as  the  Oaks  park,  Canemah  park,  Estacada  park,  and 
lands  leased  by  respondent  for  league  baseball  games,  called 
Recreation  park.  Similarly  a  claim  is  made  for  the  inclusion  of 
the  Estacada  Hotel  property.  The  basis  for  the  claim  is  that  the 
properties  develop  passenger  transportation  to  such  an  extent 
that  it  is  good  business  to  maintain  them,  and  that  the  expense  is 
analogous  to  advertising.  The  Oaks  park  is  of  the  Coney  Island 
type;  Canemah  park  and  Estacada  park  are  woodlands  border- 
ing  upon  the  Willamette  and  Clackamas  rivers,  respectively, 
and  the  Estacada  Hotel  is  in  part  a  commercial  hostelry,  but 
largely  used  for  the  accomofl:  "on  of  those  who  take  a  short  trip 
from  the  city  of  Portland  to  the  Clackamas  valley.  The  baseball 
grounds  were  evidently  acquired  for  some  other  purpose  by  a 
predecessor  company,  and  the  present  use  seems  to  be  a  make- 
shift. The  rental  derived  is  nominal.  In  another  portion  of  the 
present  findings  are  set  out  (distinct  from  utility  operating  rev- 
enues and  expenses)  the  financial  results  of  the  ownership  of 
these  properties.  They  do  not  seem  to  yield  an  appreciable  re- 
turn upon  their  present  value,  unless  it  be  covered  by  increased 
passenger  business,  and  as  to  that  the  Commission  is  by  no  man- 
ner of  means  convinced.  The  Commission  is  not  able  to  find 
that  such  property  is  "actually  used  and  useful  for  the  con- 
venience of  the  public,''  and  has  therefore  listed  such  property 
r.a.R.i9i6D. 
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and  the  improyements  thereon,  imder  the  head  of  park  and  re- 
sort property,  and  not  under  the  head  of  utility  operating  prop- 
erty, for  the  purpodes  of  the  present  findings. 

Leased  Property. 

[23]  A  parcel  of  terminal  lands,  described  in  the  record  as 
the  Stephen's  Land  Company  property,  is  held  by  the  respond- 
ent utility  under  a  lease  which  expires  in  1932.  The  reserved 
rental  is  $2,220  per  year;  taxes  are  paid  by  the  lessor. 

Following  the  case  of  Campbell  v.  Ilood  Eiver  Gas  &  E.  Co. 
9th  Ann.  Kep.  Or.  P.  S.  C.  78  (1915),  P.U.E.1915D,  855, 
the  value  of  such  land  should  not  be  included  as  property  of  the 
utility.  The  uniform  system  of  accounts  of  electric  railways 
prescribed  by  the  Interstate  Commerce  Commission,  which  by 
both  state  and  Federal  law  is  binding  upon  respondent,  does  not 
permit  the  inclusion  of  costs  for  leaseholds,  certainly  not  for 
more  than  was  originally  paid  therefor. 

It  is  contended  by  the  company  that  it  should  be  allowed  a  re- 
turn upon  the  fair  value  of  the  leasehold,  determined  by  a  capi- 
talization of  the  profits.  It  is  to  be  borne  in  mind  that  the  pur- 
pose of  this  appraisal  is  a  valuation  of  the  property  as  a  whole, — 
or  rather  an  ascertainment  of  the  value  of  the  property  devoted 
to  the  particular  classes  of  service, — and  is  not  a  valuation  of 
component  parts,  except  as  a  study  of  component  parts  may  be 
necessary  to  accomplish  the  major  purposes  of  the  investigation. 
The  rental  paid  by  the  company  is  properly  chargeable  to  the 
income  account  of  the  utility,  and  is  in  fact  so  treated  in  the 
company's  accounts.  Such  benefits  as  may  accrue  from  the  own- 
ership of  the  lease  are,  in  the  opinion  of  the  Commission,  coun- 
terbalanced by  the  fact  that  the  utility  does  not  have  title  to  an 
integral  and  necessary  part  of  its  system ;  that  upon  the  expira- 
tion of  the  lease  the  respondent  will  be  compelled  to  acquire  the 
property,  by  purchase,  condemnation,  or  new  lease,  upon  the 
then  value  of  the  property ;  that  if  the  future  may  be  judged  by 
the  past,  increase  in  land  values  promises  to  be  so  enormous  that 
prudence  and  business  judgment  would  have  dictated  the  ac^ 
quisition  of  the  full  title  to  this  property  at  a  time  when  values 
were  low,  rather  than  to  wait  until  they  had  increased  so  enor- 
mously that  an  undue  burden  would  be  cast  upon  the  owners. 

P.U.R.1916D. 
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In  other  wordd^  if  the  particular  leasehold  has  a  positive  value 
to  be  ascertained  by  capitalizing  the  present  saving  in  rental, 
the  lease  also  constitutes  a  menace  to  the  sjstem  as  a  whole,  and 
must  be  regarded  as  impairing  the  value  of  the  remaining  por^ 
tions  of  the  utility's  plant  until  it  is  definitely  settled  that  the 
utility  will  be  permitted  to  remain  in  possession  of  this  piece  of 
property,  without  which  the  interurban  system  would  be  useless, 
at  a  reasonable  figure.  When  additional  capital  is  invested  by 
the  utility  in  this  behalf  it  can,  of  course,  be  taken  into  account 

For  such  purposes  as  the  finding  may  be  worth,  it  is  now  found 
that  the  fee  title  to  the  property,  based  upon  the  market  value 
of  adjacent  land  similar  in  character,  is  $220,000,  but  such 
amount  is  not  included  in  the  findings  of  reproduction  cost  above 
set  forth.  The  rental  paid  for  the  use  of  such  leased  land  is, 
however,  included  in  the  income  statement  otherwise  set  out  in 
these  findings. 

The  reproduction  cost  of  the  various  divisions  of  the  respond- 
ent's plant,  as  above  defined,  and  as  of  June  30,  1915,  is  found 
to  be  as  follows,  by  divisions  and  classes  of  service,  and  as  a 
whole: 


Portland  St. 
Railway 
DiYision. 


OrefcoD  Water 

Power  Ry. 

Division. 


Mt.  Hood 
Railway 
DlTialon. 


Way  and  Structures. 
Bnclneertng  and  stiperiotendence 

Riiht  of  way  

Other  land  need  in  electric  railway 

opera  tions    

Grading    

Ballast    

Ties  

Rails,   rail  fastenings,   and  Joints  .. 

Special  work   

Trnck  and  roadway  labor  

Paving    

Roadway  machinery  and  tools 

Bridges,  trestles,  and  culverts 

CrosRingB,  fences,  and  signs 

Sij^nals  and  interlocking  apparatus  . . 

Telephone  and  telegraph  lines 

Poles  and  fixtures  

Underground  conduits  

Distribution   system    

Oeneral  office  buildings  

Shops  and  carhouses  

Stntions,  misccllancoup  buildings  and 

structures  

Wharves  and  docks  


.vn. 

602. 
503. 

504. 
605. 
506. 
507. 
508. 
510. 
511. 
512. 
515. 
516. 
517. 
'IK. 
519. 
r,20. 
321. 
522. 
523. 
524. 

526. 

Bquiptnent 

630-6SS.  Passenger  and   combination    cars 
and  their  electric  equipment  

531-533.  Freight,    express   and   mall    cars 
and  their  electric  equipment  

632-533.  Service   equipment   and   its   elec- 
tric equipment   

534.  Locomotives    

585.  Floating  equipment  

nSfi.  Shop  equipment  

537.  Furniture    

638.  Miscellaneous  equipment 

P.U.R.1916D. 


S   780.20; 
153.949.96 


1.389. 

A25. 

208. 

261, 

1.159, 

590. 

446. 

1.9(^. 

11. 

268 

6, 

13 

14, 

78. 

6. 

633. 

4n. 

863. 


536.35 

410.88 

410. 

971.77 

16.*).  58 

7(16.01 

245.56 

955.01 

681.19 

972.00 

344.37 

907.21 

61U.S2 

265.01 

42'».00 

558.35 

912.61 

553.95 


7.527.71 

35,385.00 


8.269,571.62 

14,982.64 

108.800.46 


S9. 080.00 
106.742.88 
82.018.48 
»,  422.42 


$1,046,666.73 


1.243, 

736. 

103. 

106, 

416, 

66, 

129, 

62. 

3, 

142. 

46, 

15. 

9, 

29, 


681.36 
693.69 
2T9.94 
031.64 
093.38 
307.63 
770.8D 
820.86 
737.00 
657.04 
7K7.61 
190.66 
499.31 
286.16 


265.323.21 
18.852.91 
188.920.61 

103.789.86 
40,245.00 


334.416.82^ 

812.634.98' 

89.651.98 
119.075.00 


12.162.19 
18.138.93 
18.464.31 


8179.S70.U 

22.919.12 

430.448.94 

15.766.00 

39.559.10 

161.891.10 

14.085.06 

37.844.87 

1.686.92 

204.00 

66.519.27 

15.689.96 

""i"97i;5i 

13.17S.35 

*"86"i27!99 

l.US.73 

22.139.00 

22.502.38 
6.017.00 


47.912.96 

63.324.68 

4.868.00 
17.320.00 


4.061.78 

1.993.28 

968.97 
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Portland  St. 
Railway 
Division. 


Drefron  Water 
Power  Ry. 
Division. 


Power 

539.  Power  plant  boildlags 

540.  Sii1)0tatlon  Imildlnn  

641.  Dams,  canals,  ana  pipe  lines 

542.  Power  plant  eqalpment  

543.  Substation  equipment  

544.  Transmission  system  ......... 

General  and  MisoeUaneoue. 

546.  Law  expenditures  

547.  Interest  during  construction  . 
560.  Miscellaneous  

Totals  


42S,546, 
104,764 
1.141,779 
697.519 
004,464 
219.497 

1»5,864 
25.506 
279.102, 


.811 
,611 

.251 
.84' 

•ol 

.00" 


$15,633.S32.I2 


51.294.68 
68,480.78 
138.277.76 
106.850.71 
285.376.09 
26,582.75{ 

51,754.6o' 

10,377.711 
113.859.241 


Mt.  Hood 
Railway 
Division. 


9,281.87 
1,571.09 
25.021.69 
15.285.90 
19.461.84 
4.810.21 

11,086.00 

2,357.40 

24.387.04 


16,377.812.16      81.306.017.98 


ELECTRIC  RAILWAYS—SUMMARY. 

Way  and  Structures. 

601.  Engineering  and  superintendence   I          780.20 

502.  Ri£ht  of  way   1,878,876.80 

503.  Other  land  used  in  electric  railway  operations  2,666,136.82 

504.  Grading     1,592,553.51 

505.  Ballaat   327,456.82 

506.  T!e«    407,562.61 

507.  Ralls,   rail  fastenings,   and  Joints  1,727,150.06 

508w  Special    worlc    660,097.69 

510.  Track  and  roadway  labor  613,861.23 

511.  Paving    1,964.362.79 

512.  Roadway  machinery  and  tools  IB, 522. 19 

515.  Bridges,   trestles,   and  culverts  468,148.31 

516.  Crossings,   fences,   and  signs  67,721.94 

517.  Signals  and  interlocking  apparatus  29.097.87 

518.  Telephone  and  telegraph   lines   26,0S3.64 

519.  Poles  and  fixtures  120,723.52 

520.  Undprground   conduits 6,429.00 

521.  Distribution  system   869,009.55 

622.  General  office  buildings  69,884.25 

523.  Shops  and  carhouses  1.074,613.56 

524.  Stations,   miscellaneous  buildings  and  structures  133.819.96 

525.  Wharves  and  docks  81,647.00 

Equipment. 

530-533.  Passenger  and  combination  cars  and  their  electric  eciuipmt'nt  3,641,901.42 

581-633.  Freight,  express  and  mail  cars  and  their  el<^ctric  equipment..  380,942.05 

532^533.  Service  equipment  and  its  electric  equipment  147,710.43 

534.  Locomotives     136,395.00 

535.  Floating  equipment    39,080.00 

536.  Shop   equipment    121.946.85 

537.  Furniture     47.150.68 

53S.  Mlscellaneoos  equipment    44,845.70 

Poicer. 

589.  Power  plant  buildings  484,122.71 

540.  Substation  buUdlngs  164,806.48 

461.  Dams,  canals  and  pipe  lines  1,806,078.70 

642.  Power  plant  equipment  816,656.45 

543.  Substation  equipment   : 859,302.42 

6-14.  Transmission  system   250,890.56 

General  and  MUceUaneous. 

646.  Law  expenditures  189,703.00 

647.  Interest  during  construction 88,241.34 

550.  Miscellaneous  417,349.26 

Total    128,877,662.26 
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Intangible  Capitol, 

E  201.  Organization   

E  204.  Other  Intanjflble  capital  

Landed  Capital. 
K  2Ci6.  A.  Lnnd  occupied  by  hydraulic  gen- 
erating BtatlonB.  riparian  land 
and  water  rights  

B.  Land   occupied   by   steam   gen- 
erating stations  

C.  Land   devoted    to   transmission 

and  transformation  operations 

D.  Land    devoted    to    distribution 
operations 

E.  Other  land  devoted  to  electric 

operations    


E  207. 

E  208. 
E209. 
E  210. 
E2U. 
E  212. 
E  213. 

E  214. 


Production  Capital. 
Dams,    water   conduits   and    pen- 
stocks     

Power  plant  buildings  

Turbines  and  water-wheels  — 
Furnaces,  boilers,   and  accessories 

Steam  engines   l 

Electric  generators  J 

Accessory     electric    power    equip- 
ment   

Miscellaneous     production     equip- 
ment   


TranamiBSion,   Tr«i#/ormotio«.   Btoraga^ 

and  DistrilHiHon  Capital. 
B  216.  Poles  and  fixtures : 

A.  Transmission  system  

C.  Distribution  system  

E  217.  Overhead  system  : 

A.  Transmission  system  

C.  Distribution  system   

E  218.  Underground  conduits: 

A.  Transmission  system  

C.  Distribution  system   

E  219.  Substation   buildings   and   general 
structures : 

A.  Transmission  system 

B.  Transformation  and  storage  ... 

C.  Distribution  system 


E  220.  Substation  equipment  : 

A.  Transmission  system  

B.  Transformutlon  and  storage  . 

C.  Distribution  system   

E  221.  Miscellaneous  equlpraont  : 

C.  Distribution  system   

E  22S.  Line  transformers  and  devices  .. 

E  224.  Electric  services   

E  225.  Electric  meters  


E  226. 
B227. 
E  228. 


B  281. 
E  2S2. 


Portland 
Division. 


Willamette 
Valley  Dlv. 


Vancouver 
DivlslcHi. 


UtiUzation  Capital. 

Municipal  street  lighting  sjatemj 
(electric)    ' 

Commercial  lamps  and  lamp  equip- 
ment   

Electric  motors  and  heaters  ... 


General  Capital. 

General  structures  

General  equipment  .... 


MiacellaneoHa. 
E  236.  Undistributed  construction  expen- 
ditures : 
B.  Law  expenses  during  construc- 
tion     

E.  Miscellaneous   construction   ex- 
penditures   

E  236.  Interest  during  construction  .. 


Totals 


P.U.R.1916D. 


$230,486.00 


1.849.847.83 
2S6.eS6.27 
118.642.46 
249.681.62 
UO.063.14 


2.  S17. 798.48 

1.045.268.66 

S8S. 330.91 

431,343.74 

654.586.61 


170.666.S2 
m.  924.28 


196,774.13 
602.693.14 

354.834.87 
835.073.94 

62.123.61 

770.296.07 


46.069.74 

1.206.81 

835.368.00 

890.924.66 
863.667.59 
191,416.34 

78.778.91 
844.895.41 
158.346.11 
514.898.09 


844.684.10 
46.813.24 


98.077.32 

47,810.76 


115.243.00 

23.162.30 
23.585.15 


«I4. 814.00 

«.mjj 

110.S74.16 

64.841.22 

12,522.62 

7.944.10 

7,078.99 

4,168.68 

4.166.40 

9. 963.00 

5.184.98 

6,875.06 

168.128.19 
62. 367.64 
19.888.7S 
25.736.82 

96.160.88 
36.638.96 
11.683.98 
16.119.54 

39.066.90 

22.944.66 

10.166.61 

6,966.67 

7.871.48 

4.624.21 

19,301.44 
56,654.99 

12.304.09 
28.230.33 

26,916.33 
73,865.43 

25.852.13 
84.414.86 

3.706.70 

2.177.67 

2,748.83 

1,614.86 

5.885.00 

1,754.00 

23.049.30 

82.97 
60,910.66 

12,540.72 

48.75 

1X246.60 

13.093.76 
60.215.7S 

1.006.00 
16.885.02 

7.186.90 
22.289.66 

14.582.61 

7. 434.68 

493.21 
1.015.42 

1,022.00 

5,336.57; 
5,539.33| 


7.407.00 

4.744.88 
1.601.53 


4.854.16 

2.209.37 


4.054.00 

1,424.18 
812.66 


114.201.762.061         191X810.20         $489,600.28 
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ELECTRIC  UTILITY  SUMMARY. 
Jntangtffle  Capital. 

B  Ml.  OrgaDlsation |26S,408.00 

n  904.  Other  intangible  capital  6.34 

Landed  Capital, 
B  S66.  A.  Land   occnpied   by    hydraulic   generating   stations,    riparian 

land  and  water  rlghta  2,026,063.21 

B.  Land  occupied  by  steam  generating  stations  248,102.99 

C.  Land  devoted  to  transmission  and  transformation  operations  129,880.13 

D.  Land  devoted  to  distribution  operations 268,751.02 

E.  Other  land  devoted  to  electric  operations 122.128.12 

Production  Capital. 

E  2ffl.  Dams,  water  conduits,   and  penstocks  3,084,691.45 

E  208.  Power  plant  buildings  1,144,275.14 

E  20O.  Turbines  and  water-wheels  364,903.68 

B  210.  Furnaces,  boilers,   and  accessories  : 472,200.10 

E  211.  Steam  engines            }  716  587  07 

B  212.  Electric  generators    J  ao.oor.u* 

B  213.  Accessory  electric  power  equ!pmr>nt  186,788.60 

B  214.  MUscellaneous  production  equipment   144,419.99 

Trantmiaaion,   Transfonnatiofi,   Storage^   and  Disirihution 
Capital. 

E  216.  Poles  and  fixtures : 

A.  Transmission   system    , 228,879.66 

r.  Distribution  system   687,578.46 

B  217.  <^verhead  system  : 

..^Transmission   system   406,603.33 

C.  Distribution    s.vstem    943.364.22 

B  218.  Underground  conduits  : 

A.  Transmission    system    68,007.78 

C.  Distribution    system 770,296.07 

B  219.  Substation  buildings  and  general  structures : 

A.  Transmission    system    60,433.42 

B.  Transforitaation  and  storage   1,206.81 

C.  Distribution  system  242,997.00 

B.  220.  Substation  eaulpmcnt : 

A.  Transmission   system    427,514.58 

B.  Transformation  and  storage   353,699.31 

C.  Distribution  system 254,673.89 

E  221.  Miscellaneous   equipment : 

C.  Distribution    system    78.206,91 

B  223.  Line  transformers  and  devices  411,814.34 

E  224.  Electric  services 183,626.77 

B  225.  Electric  meters    587.403.37 

Vlilization  Capital. 

B  226.  Municipal  street  lighting  system   (electric)    366.651.34 

E  227.  Commercial  lamps  and  lamp  equipment  48,328.45 

E  228.  Electric  motors  and  heaters  1,015.42 

General  Capital. 

E  231.  General    structures    108,268.05 

E  232.  General   equipment    55.669.45 

Miscellaneous. 
E  235.  Undistributed  construction  expenditures : 

B.  Law   expenses   during  construction    126.704.00 

E.  Miscellaneous  con.structlon  expenditures  29.331.36 

E  236.  Interest  during  construction  25,899.83 

Total  115,614.152.66 


SALEM  GAS  UTILITY. 
Intangible  Capital. 

G  201.  Organization    |  2,793.00 

Landed  Capital. 

G  206.  Land  devoted  to  gas  operations  , 9,846.00 

Structures. 

G  207.  Gas  plant  and  station  structures  7,910.00 

G  208.  Holders 19,684.00 

Production  Equipment. 

G  210.  Furnaces,  'boilers,  and  accessories 564.00 

G  211.  Steam  engines  52.00 

G  212.  Gas  engines   616.00 

G  214.  Benches  and  retorts   9,210.69 

G  216.  Pnrifloatlon    apparatus 6,309.00 

G  217.  Accessory  equipment  at  norlcs  9.413.81 

Transmission  Equipment. 

G  221.  Boosting  apparatns  and  regulators ,.,.  618.00 
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DiatrihuUon  Equipment. 

G  22S.  Distribution    mains    il.M.« 

GS4.  Oat  lervlcea  tt^Mt.S 

G  225.  Gas  meters   11.M.TT 

Utilization  Bquipntent, 

G  2S0.  Commercial  arc  lampa  |I«8B.W 

General. 
G  23S.  General  eqaipment : 

A.  General  Office  equipment   1,102.00 

B.  General  shop  equipment  35.00 

G  224.  TlndiRtriuuted  construction  expenditures : 

B.  Law  expenditures  during;  construction  1.396.00 

E.  MiscolIaneouB  construction  expenses  279.00 

G  236.  Interest  during  constmctlon  f...  279.00 

Total  CSg,  805.20 

NONUTILITY  PROPERTT. 

Direct  water  power  land    12,226.672.00 

Direct  water  power  structures  414.47s.00 

Park  and  resort  land    a80.919.«W 

Park  and  resort  baildings    206,77S.76 

Vacant   land    tl08.021.n 

Prodoctive  land   4T7. 013.43 

Buildings  on  productive  land  223.644.62 

Miscellaneous    287,878.55 

Total  16,214.405.07 

BBCAPITULATION. 
Railway  Diviaiona. 

Portland  Street  Railway  $16,638,832.12 

Oregon  Water  Power  Railway  6,377.812.16 

Mt.  Hood  Railway   1.38S.017.9R 

Total  Railway   122.377.662.26 

Blectric  Vtilitff  Divieione. 

Portland     8l4.2r.l.752.0S 

Willamette  Valley  912,M0.30 

Vancouver  499.690.28 

Total  Blectric  Utility  116,614.162.66 

Salem  Gas  Utility  168,806.20 

Total  rtnity  Property    839,169.621.12 

Nonutllity  Property  I  6,214.406.07 

Grand  Total  145,375,027.19 

Reproduction  Cost  Less  Depreciation. 

[24]  The  amount  of  money  which  would  be  required  to  re- 
produce the  properties  of  the  respondent  has  alread;*  been  esti- 
mated and  .stated.  Following  the  invariable  practice  of  the 
Commission,  in  order  to  complete  the  reproduction  cost  estimate 
and  make  it  conform  to  actual  conditions,  an  estimate  has  been 
made  of  the  diminution  in  reproduction  cost  new  which  is  fairlv 
to  be  taken  into  consideration  as  a  deduction.  The  reproduction 
cost  new  estimate  speaks  of  the  property  as  of  the  condition  iu 
which  it  was  originally  put  into  public  service, — in  the  instant 
case,  almost  entirely  consisting  of  new  units.  But  the  plant 
under  consideration  does  not  now  consist  of  new  units,  and,  by 
reason  of  past  use,  present  age,  actual  obsolescence,  or  inade- 
quacy, the  future  life  and  usefulness  of  many  units  of  the  prop- 
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erty  is  impaired  and  lessened  as  compared  with  units  of  the 
kind  contemplated  in  the  reproduction  cost  new  estimate.  This 
lessening  of  life  and  usefulness  may,  for  present  purposes,  be 
termed  accrued  depreciation.  The  proportion  of  reproduction 
cost  new  which  should  be  deducted  so  that  actual,  rather  thaij 
ideal,  conditions  may  be  shown,  has  been  estimated;  and  the 
result,  after  the  deduction,  is  shown  below  as  reproduction  cost 
less  depreciation.  A  further  observation  is  necessary  for  pre- 
cision :  The  depreciation  which  has  been  deducted  is  that  which 
the  Commission  finds  exists,  in  point  of  fact;  and  in  the  deter- 
mination of  such  fact,  in  each  case  the  actual  physical  condition 
of  the  unit,  its  present  service  condition,  its  probable  expectancy 
of  future  life,  and  type  as  to  adequacy  for  furnishing  service 
economically,  and  the  salvage  which  may  be  expected  therefrom, 
have  been  considered.  Where  the  record  permitted,  all  of  such 
items  were  considered  and  given  such  weight  as  seemed  proper; 
where  the  record  was  silent  as  to  some  of  such  matters,  the  re- 
mainder were  considered. 

The  original  study  of  depreciation  accrued  upon  the  proper- 
ties under  examination  was  made  with  respect  to  the  condition 
of  such  properties  on  December  31,  1912.  Since  that  time, 
there  have  been  large  additions  of  property,  entirely  ncAv,  while 
there  have  been  constant  replacements  and  renewals  of  portions 
of  the  system  of  the  respondent  which  existed  December  31, 
1912.  Manifestly  as  to  the  additions  between  the  beginning  of 
the  calendar  year  1913,  and  the  end  of  the  fiscal  year  of  1914 — 
1915,  the  accrued  depreciation  \Vould  not  be  great.  The  older 
portion  of  the  system  was  so  well  seasoned  and  balanced  by  age 
that  reasonably  it  could  be  expected  that  the  condition  per  cent 
obtaining  as  of  December  31,  1912,  would  be  maintained  by 
replacements  offsetting  further  accruing  depreciation  of  partic- 
ular parts,  and  that  as  to  the  older  depreciable  portions  of  the 
plant,  the  condition  per  cent  might  be  taken  as  fairly  constant. 
A  similar  constancy  in  prices  over  the  period  under  discussion 
is  apparent.  These  facts  have  been  recognized  in  making  the 
findings  of  reproduction  cost  less  depreciation  of  the  respondent's 
system  as  of  June  30,  1915. 

The  statements  of  reproduction  cost  less  depreciation  follow 
in  the  same  order  as  the  reproduction  cost  new  statements.  The 
P.U.R.19iaD. 
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fiame  qualifications  as  to  the  property  under  examination,  etc, 
will  apply  as  in  the  case  of  the  reproduction  cost  new  statements, 
and  need  not  be  repeated. 

[25]  In  estimating  the  accrued  depreciation,  such  proportion 
of  the  total  items  of  overhead  cost  as  would  necessarily  be  gone 
simultaneously  with  the  physical  properties  to  which  they  re- 
late has  been  ascertained  and  has  been  deducted. 


Portland 
Street  R'y 
Division. 

Oregon  Water 
Power  R'y 
Division. 

Mt.  Hood 
R'y   Division. 

Way  and  Struoiures: 

501.  Engineering  and  .supetintendence  . 

502.  Right  of  wav  

1          780.20 
163.949.96 

1.389,536.36 

378.581.88 

171,643.88 

221.123.77 

992.231.58 

474.396.01 

384.125.56 

1.688.098.01 

6.267.19 

181.668.00 

3.296.37 

12.507.21 

10.887.82 

47.359.01 

6.236.00 

419.525.36 

47.667.80 

820.380.96 

27;096:00 

2.466.207.62 

8.689.54 

63,763.45 

30.278.00 
93.018.88 
26.038.99 
20.140.42 

$   412.516.78 
98. 279.94 

1,114.615.19 
560.40S.18 
533.419.94 
198.532.31 

126.864.00 
25.506.23 
279.102.98 

$1,046,566.73 

91.570.94 
62.604.64 
321.194.38 
42.093.63 
86.440.80 
60.688.86 

2.637.00 
104.946.04 
28.946.61 
13.258.66 

6.1X7.81 
17.269.16 

206.673.21 

17.976.87 

160.647.61 

70.661.86 
31.163.00 

262.628.82 

2S8. 292.98 

22.391.98 
88.671.00 

9.9U.19 
9.701.67 
9.044.31 

1  49,968.77 
64.662.10 

134.987.99 
79.875.90 

198.325.79 
24.043.71 

61.764.00 

10.377.71 

113.869.24 

1179. 370.  U 

503.  other  land  ased  in  electric  railway 
operations , , 

22,919.12 

504.  OTaalnir  

430.279  94 

505.  Ballast  

15.529.00 

506.  Ties  : 

39  1S6  10 

507.  Bails,  rail  fastenings,  and  Joints  . 

508.  Snecial  work  

150.963.10 
13,708  06 

510.  Track  and  roadway  labor  

37.272.87 

6U.  Paving  

1. 327.93 

512.  Roadway  machinery  and  tools  

515.  Bridges,  trestles,  and  culverts  .... 

516.  Crossings,  fences,  and  signs  

517.  Signals  and  interlocking  apparatus 

518.  Telephone  and  telegraph  lines  .... 
519   Poles  and  fixtures  

143.00 
66.519.27 
15.582.9C 

1.873.51 
13.173.35 

520   Underground  condnlts  

521    Distribution  STStem   

80.042.99 
1  667  47 

522.  General  office  buildings  

523   Rhons  and  carhonses" 

16  205  00 

624.  Stations,    miscellaneous   buildings, 
and  structures  

21.590.38 

626   Wharves  and  docks  

4.682.00 

Equipment: 

530-633.  Passenger  and  combination  oars 
and  their  electric  equipment 

531-583.  Freight,  express  and  mall  cars 
and  their  electric  equipment 

532-683.  Service  equipment  and  Its  elec- 
tric eouloment  

43.942.98 
40,482.53 
2.461.00 

634    Locomotives • 

12.007.00 

535   Floatlnir  eauloment    

636   ShoD  eauloment  * 

3.310.78 

637   Furniture  

1.306.29 

538.  Miscellaneous  eauloment  

663.97 

Power: 
539   Power  Dlant  bulldlnss 

1  9.040.16 

640   Bnbstation  bnildinss  ., 

1.389.2S 

541.  Dams,   canals,   and  pipe  lines  .... 
642   Power  plant  equipment  

24.426.40 
11281.06 

543.  Substation  eauioment 

17.451.07 

^iL£    T^mnaTTilftAlnn   flvAfprn    .... >. . 

4,350.77 

General  and  Miscellaneous: 
646.  Law  expenditures  , 

11.066.00 

647.  Interest  during  construction 

660.  Miscellaneous 

2.387.40 
24.387.04 

Totals  

113.496,866.06 

16.682,286.39 

11.322.268.83 

ELECTRIC  RAILWAYS  SUMMARY. 

Way  and  Structures: 

501.  Engineering  and  superintendence   I         780.20 

502.  Right  of  way    1.378.876.80 

603.  Other  land  used  in  electric  railway  operations  2.666.136.81 

504.  Grading   1,541,643.49 

606.  Ballast  278.743.83 

506.  Ties    312,864.51 
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607.  Rails,  rail  faateDlngs.  and  joints  1,464.379.06 

60&  Spwdal  work 530.197.60 

510.  T^ck  and  roadway  labor 507.889.23 

611.  Paving 1,740,114.79 

512.  Roadway  machinery  and  tools  9,047.19 

515.  Bridges,   trestles,  and  culverts  353.022.31 

516.  Crossings,    fences,    and  signs 47.823.94 

517.  Signals  and  interlocking  apparatus  25,766.87 

518.  Telephone  and  telegraph  lines  18,988.64 

619.  Poles  and  flztares  77,801.52 

520.  Underground   conduits    6,236.00 

521.  Distribution  system 705.241.55 

522.  General   office   buildings   66.702.14 

623.  Shops   and    carhouses    997,.2S3.56 

524.  Stations,    miscellaneous  buildings,    and  structures 98.506.96 

526.  Wharves  and  docks   62,878.00 

Eguifn.ient: 

530-683.  Passenger  and  combination  cars  and  their  electric  equipment  2.772,419.42 

631-533.  Freight,  express  and  mail  cars,  and  their  electric  equipment  287,465.05 

632-633.  Service  equipment  and  its  electric  equipment 88,606.43 

534.  Locomotives 100,578.00 

585.  Floating  equipment 30,278.00 

586.  Shop  equipment 106,240.85 

587.  Furniture   36,046.85 

538.  Miscellaneous  equipment  29,848.70 

Power: 

539.  Power  plant  buildings  471,515.71 

640.  Substation  buildings  154.321.29 

541.  Dams,  canals,  and  pipe  lines  1,274,029.58 

542.  Power  plant  equipment   662,560.13 

543.  Substation    equipment    744.196.80 

544.  Transmission  system  226,926.79 

General  and  Miscellaneous: 

546.  Law  expenditures  189.708.00 

647.  Interest  during  construction  88,241.34 

650.  Miscellaneous    417.349.26 

Total  120,501,360.28 


• 

Portland 
Division. 

Willamette 

Valley 

Division. 

Vancouver 
DivlBlon. 

Intanffihle  Capital: 

1   230.486.00 
4.88 

1,849,817.83 
226.636.27 

U8. 642.46 
249.631.62 
110,063.14 

2.750.756.32 

1.618.048.78 

238,036.41 

364,988.60 
513.972.18 

150.643.81 
115.819.01 

162.232.58 
472,473.14 

232,291.32 
740.478.94 

1  14,814.00 

110.374.16 
13.522.62 

7.078.99 
4.166.40 
5.184.98 

164,128.26 
60,743.52 
14,202.83 

21.777.63 
30,666.96 

8.961.90 
6.910.58 

14,441.81 
42.474.99 

23,752.10 
64,919.43 

1  8.106.00 

E  204.  Other  Intangible  capital   

Landed  Capital: 
B  206  A.  Land    occupied    by    hydraulic 

generating  stations,  riparian 

land,  and  water  rights 

B.  Land  occupied  by  steam  gen- 

prRtinsp  fit&tions     . • 

.17 

64.841.22 
7,944.10 

4,158  68 

C.  Land  devoted  to  transmission 
and      transformation     oper- 
ntioDs      . •• 

D.  Land   devoted  to  distribution 
operations .......*....• 

9.953.00 
6,875.00 

B.  Otncr  land  devoted  to  electric 
operations .•• 

Production  Capital: 
B  267.  Dams,  water  conduits,  and  pen- 
stocks  • «• 

96, 419.99 

E  208.  Power    plant    buildings    

B  209.  Turbines  and   water-wheels    .... 
E  210.  Furnaces,     boilers,     and     acces- 
sories  

36.684.84 
8.343.70 

12.793.66 

E  Zll.  Steam  engines  ) 

B  212.  Electric  generators ) 

E  213.  Accessory    electric   power  equip- 
ment     

18.015.86 
6.264.88 

B  214.  Miscellaneous   production  equip- 
ment     

4,069.71 

Transmisaion    Transformation    Storage 
and  Distribution  Capital: 
B  216.  Poles  and  fixtures : 

A.  Transmission  system   

C.  Distribution  system  

10.271.70 
19,179.33 

23.590.43 
28,291.85 

B  217.  Overhead   system  : 

A.  Transmission   system   

C.  Distribution  system   
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Portland 
Division. 

Willamette 

Valley 
DivUion. 

Vancouver 
Division. 

Trantmissian,    Trarmformation,    Storage, 

tinued. 
B  218.  Undergroand   conduits  : 

A.  TraDsmission   system   

C.  Distribution  system  

1  59.612.48 
724.475.07 

43.834.65 

1.206.81 

218.337.00 

S49.74S.16 
307.445.59 
163.299.84 

53.863.91 
266.169.41 
136.664.11 
422.482.09 

294.998.10 
87.507.24 

96.061.49 
42.289.77 

115.243.00 

23,162.80 
23.586.16 

IS.  550.91 

2.616.46 

4.887.00 

20.618.40 

82.97 

86.119.65 

2.802.00 
42.141.91 
16.603.76 
42,739.73 

12.668.61 

390.21 
1.015.42 

5.852.26 
4.896.24 

7.407.00 

4.744.88 
1.501.63 

$2,086.04 

E  219.  Substation  buildings  and  general 
structures : 

A.  Transmisfiion   system^   

B.  Transformation    an4   storage 
C  Distribution  svstem  

1.586.50 
1.686.00 

E  220.  Substation  equipment : 

A.  Transmission   system    

B.  Transformation    and    storage 

C.  Distribution  system  

12,112.64 

4S.75 

10.749.60 

E  221.  Miscellaneous  equipment : 

C.  Distribution  system  

685  00 

E  223.  Line  transformers  and  devices  . 
E  224.  Electric  services 

13.799.02 
6  317  90 

R  225.  Electric  meters ^  x . 

18.817.55 

UtiUaation  Capital: 
£  226.  Municipal    street    lighting    sys- 
tem (electric)   

6,608.63 

E  227.  Commercial     lamps     and     lamp 
equipment  

834.00 

E  228.  Electric   motors   and   heaters    .. 

General  Capital: 
E  231.  General   structures    

4,833.41 

B  282.  General    equipment    

i;a6.27 

Mi^ceilaneoue: 
E  285.  Undistributed     construction     ex- 
penditures : 
B.  Law    expenses    during    con- 
struction   

4.064.00 

E.  Miscellaneous       construction 
expenditures 

1,424.18 

B  286.  Interest   during   constructloii    .. 

812.65 

$18,024,901.96 

1816.048.85 

$460,862.14 

ELECTRIC  UTILITY  SUMMARY. 
Intafiffihle  Capital. 

E  201.  Organisation    $253,406.00 

B  204.  Other  Intangible  capital  5.84 

Landed  Capital. 
B  206  A.  Land    occupied    by    hydraulic   generating   stations,    riparian 

land  and  water  rif^hts  2.085.063.21 

B.  Land  occupied  by  steam  generating  stations  248.102.99 

C.  I^nd  devoted  to  trnnsmisslon  and  transformation  operations  129.880.18 

D.  Land  devoted  to  distribution  operations   263,751.02 

E.  Other  land  devoted  to  electric  operations  .  122.123.12 

Production  Capital. 

E  207.  Dams,    water  conduits  and  penstocks   3,011.303.57 

B  208.  Power  plant  buildings  1,U4.477.14 

E  209.  Turbines  and  water-wheels   260,582.94 

£  210.  Furnaces,    boilers,    and  accessories   399,560.88 

B  211.  Stoam  engines            )  562.656  01 

E  212.  Electric  generators    J  «»*.«»•.«* 

B  213.  Accessory  electric  power  equipment 164,870.68 

B  214.  Miscellaneous  production  equipment  126.789.85 

Transmission,   Transformation.  Storage,  and  Distribution 
Capital. 
E  216.  Poles  and  fixtures : 

A.  Transmission  system   186.946.59 

r.  Distribution  system  534,127.46 

B  217.  Overhead  system : 

A.  Transmission  system   379,633.85 

C.  Distribution  system  883,690.22 

E  818.  Underground  conduits : 

A.  Transmission  system  66.149.48 

C.  Distribution  system  784.4II.O! 

E  219.  Substation  buildings  and  general  structures : 

A.  Transmission  system   47,986.61 

B.  Transformation  and  storage  1«V6.81 

C.  Distribution  systenn  2M.91D.66 
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E  220.  Sutjstatlon  equipment : 

A.  TransmissioD    system 382,474.20 

B.  Transformation  and  storage  907,677.21 

C.  Distribution  system 210.188.87 

E  221.  Miscellaneous  equipment : 

C.  Distribution    system    56,849.91 

E  223.  Line  tran-sformers  and  devices  222,110.34 

B  224.  Electric  services   157,685.77 

B  226.  Electric    meters    484.089.87 

Vtiligation  Capital, 

E  226.  Municipal  street  lightlnjir  system   (electric)    814,100.34 

E  227.  Commercial  lamps  and  lamp  equipment    38,731.46 

E  228.  Electric  motors  and  beaters 1,015.42 

Qeneral  Capital. 

E  231.  General  structures  106,137.18 

£  282.  General  equipment  48,331.28 

Miseellaneoiu. 
B.  236.  Undistributed  construction  expenditures : 

B.  Law  expenses  during  construction    126,704.00 

E.  Miscellaneous  construction  expenditures 29,331.36 

E  236.  Interest    during    construction    25,899.38 

Total  114.291,812.95 

SALEM  GAS  UTILITY. 
Intanffible  Capital. 

G  201.  Organization $2,793.00 

Landed  Capiial. 

G  206.  Land  devoted  to  gas  operations  9.846.00 

Structures, 

6  207.  Gas  plant  and  Btatlon  structures  v .• 6,724.00 

G  208.  Holders    17,254.00 

Producium  Equipment, 

G  210.  Puma ces,   boilers,   and  accessories  488.00 

G  211.  Steam   engines    46.00 

G  212.  Gas  engines  463.00 

G  214.  Bencbps  and  retorts 8,118.69 

G  216.  Purification  apparatus   5,552.00 

G  217.  Accessory  equipment  at  work^ 8.325.81 

TrannmiftHion  Equipment, 

G  221.  Boosting  apparatus  and  regulators  644.00 

Dietribution  Equipment. 

G  223.  Distribution    mains    66,962.65 

G  224.  Gas  services  15.376.28 

G  225.  Gas  meters 10,111.77 

Utilization  Equipment. 

G  230.  Commercial  arc  lamps   ; 1, 275.00 

Oenerali 
G  233.  General  equipment : 

A.  General  oflkoe  equipment  ...» 878.00 

B.  General   shop  equipnient   * 33.00 

G  234.  Undistributed  construction  expenditures : 

B.  Law  expenditures  during  const iMctlon   1,396.00 

E.  Miscellaneous  construction  expenses   ..., 279.00 

G  235.  Interest  during  construction   279.00 

Total  $146,717.80 

Nonuiility  Property, 

Direct  water  power  land  •  2,236,672.00 

Direct  water  power  stinictures  379,894.00 

Park  and   resort  land   260,919.00 

Park  and  resort  buildings 158,294.76 

Vacant  land    2,070,830.71 

Productive  land   ,.., 477,013.43 

Buildings  on  productive  land  147,530.62 

Miscellaneous    152,788.65 

I'otal $5,883,943.07 

RECAPITULATION.  . 
Railway  Divisions. 

Portland  Street  Railway  $18,496,866.06 

Oregon  Water  Power  Railway 5,682,286.89 

Mt.   Hood   Railway    1,322,258.83 

Total  Railway  $20,601,860.28 
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EleclHc  ViiUty  DiriMon. 

Portland  |U.(»l.901» 

Willamette  Valley  81S.(M8.S 

Vancouver     450.862.11 

Total  Electric  Utility  n4. 291. 812.95 

Salem  Gas  Utility    146,717.25 

Tetal  Utility  Property   34.SS9.890.43 

NoDutiUty    Property    S.88S,943.07 

Grand  Total   |40.82S,83I.SO 

Working  Capital. 

[26]  In  addition  to  the  properties  embraced  in  the  reproduc- 
tion cost  estimates,  the  respondent  will  reasonably  require  a  cer- 
tain amount  of  working  capital,  either  cash  or  its  equivalent,  or 
credit,  additional  to  stores  and  supplies  on  hand,  which  must  be 
kept  available  for  purposes  of  operation  including  maintenance. 

An  estimate  has  been  made  as  to  the  amount  of  working  capi- 
tal required  for  such  purposes.  A  working  capital  estimate 
would  not  be  required  in  a  case  where  it  was  shown  the  utility 
did  not  possess,  either  in  cash  or  credit,  Uie  funds  necessary  for 
the  purposes  mentioned;  but  that  contingency  does  not  arise  in 
the  present  case. 

The  amount  of  working  capital  necessary  must  perforce  vary 
with  the  character  of  the  utility  business  performed,  market  and 
labor  conditions,  the  availability  of  current  working  assets,  the 
habits  of  the  community  with  respect  to  prepayment  of  bills, 
etc.  In  the  present  estimate  consideration  has  been  given  to  the 
difference  between  the  average  current  working  assets  and  lia- 
bilities of  respondent  over  a  period  of  years,  the  average  amount 
of  material  and  supplies  carried  on  hand,  the  average  amount  of 
monthly  operating  expenses,  and  the  amount  and  character  of  the 
physical  property  of  the  respondent  which  requires  operation 
and  maintenance.  The  Commission  is  not  now  concerned  with 
the  question  of  working  capital  for  the  nonutility  operations  of 
the  respondent 

It  will  be  seen  that  the  matters  which  have  been  enumerated 
take  into  account  the  actual  cash  on  hand,  the  accounts  and  notes 
receivable,  the  material  and  supplies  kept  on  hand,  prepayments 
for  taxes  and  insurance;  and  opposed  to  these  items,  consumers' 
deposits,  outstanding  tickets,  advance  coUectiofas,  notes  and  ac- 
counts payable  (including  the  current  pay  roll) ;  and  give  gen- 
eral consideration  to  the  necessary  operating  expenses.     It  is 

manifest  that  the  same  proportion  of  money  will  not  be  neces- 
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sary  in  the  case  of  the  street  railway  and  interurban  railway 
lines,  where  payments  of  fare  and  other  transportation  charges 
are  customarily  made  at  the  time  service  is  rendered,  as  in  the 
case  of  the  electric  light  and-  power  and  gas  utility  operations, 
where  the  service,  being  metered,  is  customarily  not  paid  until 
some  time  after  it  is  performed* 

After  consideration  of  all  such  matters,  it  is  found  that  the 
normal  amount  of  stores  and  supplies,  and  of  cash  or  credit  avail- 
able as  working  capital,  is  as  follows: 

ESTIMATE  OF  WORKING  CAPITAL  AND  MATERIAL  AND  SUPPLIES. 


Material 

and 
Supplies. 

Other 
Working: 
Capital. 

Total. 

Railway  ajstem   (urban  and  interurban) 
I^ight  and  power  system  

$360,000 

350.000 

2,000 

$200,000 

200,000 

8.000 

1660.000 
550.000 

Gail  system  

10.000 

Total  

9702.000 

IMS.  000 

11.110.000 

Going  Cost. 

[27]  For  the  purpose  of  showing  the  intangible  value  of  the 
well-established  business  of  respondent,  over  and  above  the  items 
making  the  complete  and  operating  plant,  elaborate  computa- 
tions have  been  submitted  by  the  respondent.  This  item  may  be 
termed  the  going  value.  It  is  not  to  be  confused  with  good  will, 
in  the  ordinary  sense  of  that  term — ^for  as  to  a  monopoly,  actual 
or  virtual,  such  as  the  respondent,  good  will  is  not  a  factor  which 
can  be  recogniEed  by  a  rate-making  body.  Nor  is  going  value 
to  be  confused  with  franchise  value,  although  the  right  of  the 
concern  to  ^^go"  depends  upon  the  existence  of  a  franchise. 

The  calculation  presented  by  the  respondent  upon  the  hearing 
(its  exhibit  18)  is  based  upon  an  often  urged  theory,  supported 
by  a  showing  circumstantial  in  its  wealth  of  detail.  It  purports 
to  cover  the  accounts  of  the  respondent  and  its  allied  and  con- 
stituent companies  from  1887  to  the  end  of  the  calendar  year 
1912.  The  statement  presented  covered  a  period  of  about  twen- 
ty-six years,  during  which  time  the  street  railway  property 
passed  through  the  horse-car  period,  followed  by  a  change  to 
cable  equipment,  and  later  by  a  reconstruction  into  a  modem 
electric  system.  Similarly  the  electric  light  and  power  proper- 
ties have  been  affected  by  rapid  changes  in  the  electric  art. 

It  is  claimed  by  the  respondent  that  the  statement  presented 
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showed  the  normal  investment  in  physical  property  devoted  each 
year  to  the  service  of  the  public,  from  which  were  excluded  all 
charges  which  were  abnormal  or  represented  expenditures  for 
other  than  physical  property;  appreciation  in  values  was  like- 
wise not  taken  into  account  by  the  respondent  in  its  determina- 
tion of  normal  investment  in  physical  property.  Cost  of  fi- 
nancing was  laid  aside  as  not  consistent  with  the  theory  upon 
which  the  computation  was  based,  and  an  attempt  was  made  to 
segregate  and  exclude  investment  in  nonutility  operating  prop- 
erties. With  the  adjustment  above  referred  to,  the  respondent 
determined  the  net  cost  of  the  property  for  each  year  of  the 
period  embraced,  and  added  thereto  14  per  cent  to  cover  overhead 
charges.  The  corrected  cost  of  the  property  thus  arrived  at  was 
further  adjusted  to  show  the  total  amount  of  investment  on  which 
a  return  was  claimed.  Additions  and  betterments  to  the  prop- 
erty for  each  year  were  shown  at  cost,  and  computations  were 
presented  showing  the  operating  accounts  and  annual  profit  and 
loss.  Then  there  was  computed  the  average  investment  of  the 
company  for  each  year,  arrived  at  by  accepting  the  mean  of  the 
investment  at  the  beginning  and  end  of  the  year,  adding  thereto 
5  per  cent  to  cover  working  capital,  and  deducing  therefrom  the 
average  investment  in  the  plant  for  the  year. 

A  statement  of  the  income  and  profit  and  loss  accounts  of  the 
utility  from  1887  to  1912  was  produced.  This  set  out  the  oper- 
ating revenue  and  expense  pertaining  to  the  utility  transactions 
and  the  additional  income  from  outside  or  nonutilitv  transac- 
tions,  and  the  deductions  from  gross  income,  and  from  these  the 
not  income  was  deduced.  Then  the  earnings  and  operating  ex- 
penses of  the  nonutility  transactions  were  deducted  from  the 
additional  income  and  from  deductions  from  gross  income  re- 
spectively, and  with  net  earnings  from  these  several  sources  were 
added  to  the  profits  of  the  utility  services.  Other  adjustmenta 
were  made,  which  included  a  charging  to  the  construction  ac- 
count of  certain  expenses  which  earlier  companies  had  charged 
to  operation,  and  the  deduction  from  net  income  of  other  sums 
erroneously  charged  to  operating  expenses  in  the  accounts  of  the 
constituent  companies,  such  as  overhead  charges  on  construction 
work,  bond  discount,  and  bond  expense. 

The  accrued  depreciation  upon  the  property  was  then  reckoned 
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at  the  amount  which  had  been  shown  in  the  reproduction  cost 
estimate  submitted  by  the  respondent.  In  other  words,  the  total 
difference  between  the  reproduction  cost  new  and  reproduction 
cost  less  depreciation,  as  shown  in  the  engineering  estimates 
submitted  by  respondent,  was  taken  as  being  an  accrued  impair- 
ment of  the  investment  This  sum  was  spread  in  a  uniform  per- 
centage over  the  entire  period,  and  adjustments  made  so  that 
sums  which  had  been  set  aside  for  depreciation  in  operating  ex- 
pense were  deducted  from  operating  expenses  set  out  in  the  state- 
ment, and  then  the  fixed  percentage  depreciation  charge  was 
applied,  based  upon  the  amount  of  appreciable  property  for  the 
year. 

From  the  data  so  produced  the  following  items  were  com- 
puted :  Average  investment  in  the  plant  for  the  year  corrected 
operating  profit  after  allowing  for  depreciation;  the  amount 
which  would  be  required  to  yield  an  8  per  cent  return  upon  an 
average  investment  for  the  year;  the  surplus  or  deficit  in  the 
operation  on  the  basis  of  an  8  per  cent  return;  the  accumulateH 
deficit  at  the  close  of  the  year;  interest  at  6  per  cent  on  the 
deficit  to  the  close  of  the  year,  and  the  yearly  deficit  including 
interest.  The  theory  thus  outlined  is  a  familiar  one  in  its  gen- 
eral details.  Based  thereon,  the  utility  claimed  that  the  amount 
by  which  the  earnings  had  failed  to  equal  the  return  to  which 
it  was  asserted  the  property  was  entitled  aggregated,  up  to  De- 
cember 31,  1912,  $5,288,694.01;  that  accumulated  interest  on 
such  deficits  at  6  per  cent  was  $4,674,031.94;  and  that  the  ag- 
gregated deficiency  in  the  earnings  shows  a  loss  in  the  return 
on  the  investment  of  $9,962,725.95. 

A  supplemental  statement,  following  the  same  general  theory, 
but  embodying  certain  corrections  in  the  facts,  which  reduced 
these  amounts  to  $4,033,123.70  of  deficits,  and  $3,456,322.58  of 
interest  accumulations,  respectively,  and  an  aggregate  of  $7,489,- 
446.28,  was  filed  with  the  Commission  subsequent  to  the  sub- 
mission. 

The  Commission  must  reject  this  somewhat  familiar  theory, 
upon  fundamental  grounds.  The  underlying  theory  on  which 
the  going  cost  was  worked  out  by  the  expert  who  testified  for  the 
respondent,  was  staged  by  him  as  follows:  "A  public  service 
corporation  is  entitled,  both  by  common  law  and  by  statute,  to  a 
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reasonable  return  on  the  fair  value  of  its  property.  \Tliere  a 
given  rate  schedule  yields  more  than  a  reasonable  return  it  is  an 
injustice  to  the  public,  and  the  rates  should  be  reduced.  If  the 
rates  fail  to  produce  sufficient  profits,  the  investor  is  not  receiving 
that  return  to  which  he  is  entitled.  If  he  has  received  a  suf- 
ficient return  on  his  investment  each  year  from  the  beginning 
of  the  enterprise,  justice  would  seem  to  be  satisfied,  at  least  as 
against  the  public,  without  allowing  any  increase  in  the  value 
of  the  property  which  produced  that  income  to  represent  going 
value.  If  the  investor  has  failed  to  receive  each  year  that 
amount  which  constitutes  a  reasonable  return,  he  should  be  per- 
mitted to  charge  rates  sufficiently  high  to  reimburse  him  for 
early  losses  sustained  while  standing  by  the  investment  during 
the  development  period,  or  such  losses  should  be  considered  as 
costs  of  developing  the  business  and  their  addition  to  the  value 
of  the  physical  property  permitted.  Such  additions,  from  an 
equitable  standpoint  at  least,  may  be  considered  to  constitute  the 
reasonable  going  cost  of  a  public  service  corporation." 

This  is  true  only  in  part.  A  public  service  corporation  is 
not  entitled,  either  at  common  law  or  by  statute,  to  any  return  if 
a  return  can  be  had  only  by  the  exaction  of  rates  which  are  in 
and  of  themselves  unjust,  unreasonable,  or  unjustly  discrimina- 
tory. Before  the  theory  presented  can  be  adopted  as  economi- 
cally, legally,  or  ethically  sound,  the  following  facts  should  be 
made  to  appear  in  connection  with  the  data  submitted : 

(a)  That  the  rates  charged  were  in  and  of  themselves  not 
unreasonably  high.  If  the  rates  charged  were  unreasonably  high, 
and  were  so  maintained  by  the  voluntary  action  of  the  utility  in 
question,  the  utility  has  defeated  its  own  ends,  and  has  not  pro- 
cured for  itself  the  maximum  gross  revenue  obtainable. 

(b)  That  the  rates  charged  were  in  fact  fully  compensatorv. 
If,  through  desire  to  meet  competition,  through  favoritism,  in- 
competency, or  for  other  cause  the  utility  has  failed  to  chai^ 
such  rates  as  it  might  have  demanded,  not  in  and  of  themselves 
in  excess  of  the  value  of  the  service,  then  the  failure  to  obtain 
a  return  is  a  voluntary  act  of  the  corporation.  It  appears  from 
the  record  in  the  present  case  that  competition  did  exist  between 
various  of  the  constituent  utility  corporations,  predecessors  to 
the  present  respondent,  and  existi*  at  the  present  time; 
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(e)  That  the  rates  charged,  while  in  fact  reasonable,  were 
also  not  unjustly  discriminatory  as  between  persons  and  places 
or  localities.  The  eflFect  of  the  imposition  of  unjnstly  discrimi- 
natory rates  must  be  to  deprive  the  utility  of  the  fullest  benefit 
flowing  from  the  operation  of  its  plant.  The  record  is  silent 
upon  this  point 

(d)  That  the  investments  made  and  represented  in  the  prop- 
erty account  were  incurred  with  reasonable  prudence  and  fore- 
sight. 

(e)  That  the  properties  have  been  operated  at  all  times  with 
reasonable  skill  and  efficiency.  It  is  no  reflection  upon  the  skil- 
ful and  efficient  management  of  the  present  utility  that  the  his- 
tory of  some  of  its  early  predecessors  was  such  that  several 
receiverships,  extending  over  a  series  of  years,  intervened  as  to 
various  portions  of  the  utility  properties  involved.  These  condi- 
tions do  not  reflect  normal  costs. 

(f)  That  the  accounts  submitted  are  full,  complete,  and  ac- 
curate ;  that  they  relate  to  utility  operations  only ;  and  that  all 
proper  offsets  have  been  made.  The  facts  being  peculiarly 
within  the  knowledge  of  the  utility,  which  by  law  is  charged 
with  the  duty  of  co-operation  in  the  investigation,  the  evidence 
adduced  should  be  clear  and  susceptible  of  verification.  It  is 
evident  that  further  corrections  are  necessary,  the  burden  of 
making  which  should  be  borne  by  the  respondent. 

(g)  The  return  claimed  should  be  upon  the  efficient  invest- 
ment. If  money  is  had  upon  more  advantageous  terms  than  by 
the  investment  of  the  whole  amount  by  the  stockholders,  as  by 
the  issuance  of  bonds  bearing  a  lesser  rate  of  return  than  that 
claimed  for  the  stockholder's  interest,  such  fact  should  be  taken 
into  consideration,  but  is  not  reflected  in  the  claim  of  respond- 
ent 

(h)  The  period  covered  should  be  a  normal  period  for  de- 
velopment. 

(i)  The  purpose  of  the  statement,  under  the  theory  outlined, 
is  to  ascertain  the  sacrifice  of  the  investor.  The  sacrifice  should 
therefore  be  that  of  the  present  investor,  either  directly  or  by  a 
privity  in  interest,  as  an  incident  to  which  the  present  investor 
shall  have  compensated  the  prior  owner  who  may  have  forborne 
a  fair  return.     The  amount  claimed  should  also  appear  to  have 
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been  sacrificed, — that  is,  not  recouped  through  donations  or 
bonuses,  or  out  of  subsequent  earnings. 

Discussion  of  the  facts  presented  by  the  expert  who  testified 
for  the  respondent  would  be  profitless,  in  the  light  of  the  rejec- 
tion by  the  Commission  of  his  underlying  theory.  It  is  sufficient 
to  state  that,  owing  to  the  method  employed,  certain  assump- 
tions in  the  facts  which  the  record  might  warrant  being  em- 
ployed would  so  alter  the  result  derived  that  the  deficit  claimed 
would  be  turned  into  an  actual  surplus.  This  merely  indicates 
to  the  Commission  the  general  inconclusiveness  of  such  type  of 
calculation.  A  painstaking  investigation  by  the  Commission 
shows  that  in  the  present  case  further  corrections  of  the  data 
must  be  made  before  an  accurate  computation  can  be  made. 

The  cost  calculations  presented  extend  over  a  period  of  twen- 
ty-six years,  in  which  the  operations  of  about  sixty  distinct  cor- 
porations and  persons  are  involved.  There  were  a  number  of 
receiverships  and  judicial  sales  of  various  items  of  property. 
We  are  much  impressed  with  the  suggestion  that  a  pres^it  utility 
is  not  entitled  to  go  behind  its  own  ownership,  and  claim  that 
shortages  of  return  of  earlier  and  distinct  entities  should  receive 
equitable  consideration  before  a  Commission. 

Clearly  only  the  normal  cost  of  developing  the  business  of  the 
utility  to  its  present  stage  can  in  any  event  receive  considera- 
tion. The  record  presented  shows  a  somewhat  abnormal  condi- 
tion. The  extent  to  which  unnecessary  competition,  undue  dupli- 
cation of  facilities,  financial  or  operating  conditions  which 
resul .( d  in  the  bankruptcy  of  several  of  the  early  companies  have 
affected  the  calculation  presented,  cannot  be  definitely  ascer- 
tained from  the  data  at  hand,  although  it  is  apparent  that  such 
conditions  have  reflected  themselves  in  the  totals.  It  is  ques- 
tionable to  what  extent  present  users  should  compensate  the 
respondent  for  losses  which  may  have  been  incurred  by  its  prede- 
cessors practically  a  generation  before,  even  if  due  to  the  prog- 
ress of  the  art. 

[28]  Further:  The  theory  on  which  depreciation  is  taken 
into  account  is  regarded  as  faulty.  The  necessary  depreciation 
annuity  was  computed  annually  on  a  straight-line  basis,  which 
is  equivalent  to  a  repayment  of  capital  to  the  investor  in  an 
amount  equal  to  the  annuity  payments  made.    The  calculations 
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submitted  do  not  give  credit  for  such  repayments  as  opposed 
to  the  plant  investment  The  exhibit  is  built  up  without  reduc- 
tion of  the  plant  investments  by  the  successive  depreciation  an- 
nuity repayments, — or  exactly  as  if  the  depreciation  annuity 
were  being  computed  upon  a  sinking-fund  basis.  But  in  that 
event,  of  course,  a  lesser  amount  of  annuity  would  have  been 
required  than  when  the  straight^line  method  was  employed,  and 
the  amounts  of  the  annual  and  cumulative  deficits  and  interest 
on  such  deficits  claimed  should  have  been  correspondingly  re- 
duced. The  total  amount  of  depreciation  of  investment  claimed 
represents,  not  a  proportion  of  investment  which  has  be^i  wasted, 
but  a  gross  sum  estimated  on  the  basis  of  the  proportionate  cost 
of  reproduction  new  which  has  been  wasted.  The  reproduction 
new  estimate  very  considerably  exceeds  the  amount  shown  for 
plant  investment.  Had  a  percentage  of  investment  been  used 
which  is  represented  by  the  shrinkage  in  the  reproduction  cost 
estimate,  expressed  in  condition  per  cent,  so  that  the  wasted 
portion  of  investment  instead  of  wasted  reproduction  cost  new 
would  have  appeared,  the  total  amount  necessary  for  the  depre- 
ciation as  a  whole  and  for  the  annual  annuity  would  have  been 
considerably  decreased,  and  the  total  deficit  and  interest  on 
deficit  claims  would  necessarily  have  been  considerably  dimin- 
ished. 

It  has  not  yet  been  finally  determined  whether  appreciation 
in  the  value  of  land  and  other  properties,  not  due  to  the  expendi- 
ture of  capital  or  effort  by  the  utility,  should  not  be  taken  as 
offsetting  the  deficit  in  returns,  although  the  New  York  rule  is 
to  the  contrary.  See  People  ex  rel.  Kings  County  Lighting  Go. 
V.  Wilkox,  210  N.  Y.  479,  61  L.R.A.(N.S.)  1,  104  N.  E.  911. 

It  seems  clear  that  if  it  were  understood  by  investors  that  in 
rate-making  cases  the  state  by  the  adoption  of  such  a  theory 
would  practically  underwrite  and  guarantee  the  investment  with 
cumulative  interest  on  deferred  interest  payments,  a  much  less 
rate  of  return  than  8  per  cent  would  be  expected.  A  lessening 
of  the  rate  of  return  would  greatly  affect  the  final  claim.  Dur- 
ing a  portion  of  the  time  covered  by  the  statement,  the  legal  rate 
of  interest  on  moneys  due  on  contract,  where  no  rate  was  pro- 
vided, was  8  per  oent>  and  for  the  remainder  of  the  period  6 
per  cent 
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It  is  further  to  be  observed  that  accumulated  deficits  do  not 
in  any  sense  constitute  a  commercial  asset  or  thing  having  a 
market  value  if  the  property  as  a  system  will  not  equal  the  value 
of  the  physical  units  considered  separately  and  as  disassociated 
from  their  operation  in  public  service. 

[29]  Nor  can  the  Commission  agree  that  past  deficits  are  a 
proper  addition  to  a  reproduction  cost  new  or  reproduction  less 
depreciation  estimate.  This  seeins  to  involve  a  confusion  of  the 
historical  and  reproduction  theories  of  valuation.  It  may  be 
proper  that  past  deficits  shall  be  considered  in  the  connection 
with  past  investments  or  costs.  But  upon  a  reproduction  cost 
estimate,  it  is  not  reasonable  to  assume  that  the  costs  of  building 
up  the  business,  if  the  property  were  presently  to  be  recon- 
structed, would  follow  the  same  remarkable  history  of  the  present 
utility  and  its  predecessors,  or  that  a  present-day  public  would 
have  to  be  educated  to  the  use  of  street  cars,  for  instance,  by 
being  gradually  introduced,  first  to  horse  cars,  then,  after  a 
series  of  years,  to  cable  cars,  and  finally  to  a  trolley  system.  No 
estimate  of  the  cost  of  reproducing  the  business  of  the  respondent 
utility,  either  as  a  whole  or  as  to  particular  portions  thereof  or 
classes  of  services,  has  been  submitted. 

[30]  Other  matters  readily  suggest  themselves.  The  state- 
ment is  as  to  the  business  as  a  whole.  This  investigation  has 
particularly  to  do  with  the  electric  light  and  power  rates  and  as 
to  certain  of  the  interurban  passenger  fares.  It  would  be  mani- 
festly unjust  to  consider  any  deficits  in  the  return  upon  the 
street  car  operations  of  the  respondent,  or  its  interurban  railway 
or  gas  properties  operations,  in  fixing  electric  light  and  power 
rates,  or  vice  versa.  It  also  appears  that  the  statement  embraces 
the  results  of  operation  of  utility  services  not  now  being  per- 
formed by  the  respondent.  Certain  minor  real  estate  specula- 
tions of  earlier  companies  have  been  included,  and  certain  sub- 
sidies not  included.  These  should  be  taken  into  account  in 
further  consideration  of  this  element  of  value. 

The  Commission  will,  therefore,  at  the  present  time,  make  no 
finding  as  to  the  cost  of  developing  the  business  of  the  respond- 
ent utility,  or  any  portion  thereof,  other  than  to  indicate  the 
inconclusiveness  of  the  testimony  already  produced  upon  this 
subject.     Upon  the  final  rate  hearing,  the  utility  will  be  pe^ 
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mitted,  if  so  advised,  to  introduce  evidence  with  respect  to  the 
actual  cost  of  development,  or  of  reproduction  of  the  electric 
light  and  power  business,  or  the  interurban  traffic  involved,  and 
such  testimony  will  be  received  for  what  it  may  be  worth.  The 
rame  privilege  will  necessarily  apply  as  to  other  classes  of  utility 
service  of  the  respondent  when  the  reasonableness  of  the  rates 
charged  therefor  may  be  put  in  issue  before  the  Commission. 

There  is  no  disposition  on  tiie  part  of  the  Commission  to  deny 
that  the  business  of  the  respondent  is  in  fact  a  going  concern, 
with  an  established  commercial  value  on  that  account,  which  may 
exceed  the  bare  bones  of  the  plant ;  but  the  showing  made  by  the 
respondent  does  not  warrant  any  finding  which  would  permit  the 
Commission  to  assign  the  weight  to  such  fact  which  its  existence 
no  doubt  warrants.  See  People  ex  rel.  Kings  County  Lighting 
Co,  V.  Willcox,  supra. 

Frcmchises. 

[31]  The  utility  presents  for  consideration  a  claim  for  the 
value  of  its  franchises  to  occupy  the  public  ways,  etc.,  over  and 
above  the  cost  of  their  acquisition.  It  is  claimed  that  these 
franchises  have  been  the  subject  of  legitimate  investment  on  the 
part  of  the  present  stockholders,  and  should  therefore  receive 
full  consideration  and  valuation,  although  the  theory  on  which 
they  are  to  be  valued  is  not  clear. 

It  is  sufficient  to  say  that  under  the  weight  of  authority,  no 
allowance  for  franchise  value,  over  and  above  the  necessary  and 
legitimate  cost  of  acquisition,  is  to  be  made  in  a  rate  case,  whaf 
ever  may  be  the  rule  in  condemnation,  public  acquisition,  and 
other  classes  of  cases.  The  estimates  of  original  cost,  and  the 
reproduction  cost  estimates  made  in  this  report,  both  cover  such 
charges  against  the  utility  (or  its  predecessor  constituents)  as 
would  normally  and  properly  find  their  way  into  the  books  of 
account  as  capital  charges  under  recognized  systems  of  account- 
ing, and  no  further  or  separate  allowance  for  franchise  value  is 
therefore  made.  See  Public  Service  Gas  Co.  v.  Public  Utility 
Comrs.  87  'N.  J.  L.  681,  92  Atl.  606.  The  possession  of  these 
franchises  is  necessarily  considered  in  the  determination  of  going 
value,  for  otherwise  the  plant  would  have  no  value  other  than| 
that  for  which  it  could  be  scrapped. 
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Part  V.    Commercial  Valvs  of  Reapondenfs  System, 

In  the  determination  of  the  commercial  value  of  the  respond- 
ent's system,  it  is  first  necessary  to  examine  into  and  state  the 
amount  of  the  outstanding  capital  stock  and  of  funded  and  short- 
term  indebtedness  of  the  respondent,  the  purposes  for  which 
issued,  and  the  amounts  received  therefrom;  and  then  to  state 
the  value  of  the  capital  stocks  and  securities  in  the  market 
Something  has  already  been  said  as  to  the  commercial  value  of 
the  property  under  the  discussion  of  the  cost  of  the  property  to 
the  present  investors,  supra. 

Capital  Stock. 

The  capital  stock  of  the  respondent  outstanding  on  Tune  30, 
1916,  is  shown  in  the  balance  sheet  elsewhere  set  out  herein,  as 
consisting  of  $25,000,000  in  par  value  of  common  stock.  On 
that  day,  however,  arrangements  were  under  way,  partially  com- 
pleted, and  since  consummated,  for  the  retir^nent  of  $5,000,000 
of  the  common  stock,  and  the  issuance  of  an  equal  amoimt  of 
preferred  stock.  The  currently  outstanding  capital  stock  of  the 
respondent  therefore  consists  of  $20,000,000  in  par  value  of 
common  stock  and  $5,000,000  in  par  value  of  preferred  stock. 
The  details  of  the  conversion  appear  later  herein. 

It  has  already  been  shown  in  this  report  that  the  Portland 
Railway  Company  (the  latter  corporation  of  that  name)  was 
organized  by  the  bankers,  E.  W.  Clark  &  Company  and  J.  &  W. 
Seligman  &  Company,  in  October,  1905,  for  the  purpose  of 
taxing  over  the  properties  of  Portland  Consolidated  Railway 
Company. 

Later,  the  properties  of  the  Portland  General  Electric  Com- 
pany and  Oregon  Water  Power  &  Railway  Company  were 
taken  over  by  the  respondent  Portland  Railw^ay,  Light,  &  Power 
Company. 

The  stock  issued  by  the  Portland  Railway  Company  was  as 
follows : 

Preferred  stock $2,500,000.00 

Common  stock 4,000,000.00 

Total  issued  in  exchange  for  preferred  and  common  stock 

of  Portland  Consolidated  Railway  Company $6,500,000.00 
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The  respondent  Portland  Railway,  Light,  &  Power  Company 
was  then  incorporated  in  June  28,  1906,  and  under  a  contract 
dated  June  30,  1906,  was  to  take  over  all  the  preferred  and 
common  stocks  of  the  Portland  Railway,  Oregon  Water  Power, 
and  Portland  General  Electric  corporations.  At  the  time  of 
incorporation  of  respondent,  stock  was  issued  for  cash  and  in 
payment  of  the  stocks  of  the  three  companies  mentioned  to  the 
amount  of  $15,000,000,  of  which  $5,000,000  was  preferred  and 
$10,000,000  was  common  stock.  The  stock  was  issued  for  the 
following  purposes: 

Preferred  Stock: 

Exchanged  for  Portland  Ry.  Co.  (latter  corporation  of  that 
name)  preferred  stock $2,500,000.00 

Part  payment  on  property  of  Portland  General  Electric  Com- 
pany            650,000.00 

Cash  paid  by  Btockholdera 1350,000.00 

$5,000,000.00 

Common  Sfooh: 

Exchange  of  new  stock  for  the  $4,000,000  common  of  the  Portland  Railway 
Company.  This  was  exchanged  on  the  basis  of  $157.50  per  share  valua- 
tion upon  the  P(Mriland  Railway  Company  stook  and  a  payment  of  $32.50 
per  share  thereon.  It  resulted  in  the  issuance  of  $7,600,000  par  value 
of  the  new  stock,  which  is  more  definitely  explained  by  the  following 
details : 
Par.  value  of  Portland  Railway  Company  com- 
mon Btodc   $4,000,000.00 

Cash  paid  by  stockholders  at  $32.50  per  share     1,300,000.00 
Excess  of  par  value  of  new  stock  issued  over 
the  amount  of  cash  paid,  and  the  total  par 
value  of  Portland  Railway  Company  stock 

received  in  exchange 2,300,000.06 

$7,600,000.00 

Pact  payment  on  property  of  Portland  General  Electric  Com- 
pany      600,000.00 

Common  stock  issued  as  a  bonus  for  the  sale  of  $1,850,000 

preferred  stock    740,000.00 

Issued  for  compensation  to  syndicate  for  services 1,0^0,000.00 

$10,060,000.00 


In  1911,  the  stock  was  increased  to  an  issue  of  $25,000,000, 
all  common,  and  the  $5,000,000  preferred  stock  was  redeemed  at 
105  per  cent.  The  moneys  received  for  the  redemption  of  the 
preferred  stock  came  from  the  $6,250,000  received  from  stock- 
holders, as  shown  in  the  statement  following: 
New  Common  Stock  Issue: 

This  stock  was  issued  under  an  agreement  whereby,  t^e  stock** 

r.U.R.1916D. 


1054  ORSOON  PUBLIC  SERVICE  COMMISSION. 

holders  of  the  old  oommon  issue  received  2^  shares  of  new  stock, 
65  per  cent  paid  up,  on  the  surrender  of  each  share  of  their  old 
stock  and  the  payment  of  $62.50  thereon.  This  amounted  to 
an  even  exchange  in  par  values.  All  of  this  stock  was  issued, 
but,  as  shown  later,  there  still  remains  a  certain  portion  unpaid. 
The  particulars  of  this  issue  are : 

ExchaBged  for  old  common  stock  issue $10,000,000.00 

Cash  paid  in  by  stockholders  at  $62.50  per  share 6,2d0,OU0.00 

5%  assessment  paid  in  cash  by  stockholders  1,250,000.00 

5%  assessment  paid  from  dividends  1,250,000.00 

Amount  unpaid  at  May  31,  1915—25%   6,250,000.00 

Total  of  issue $25,000,000.00 

The  amount  shown  as  unpaid  on  common  stock  is  reduced  to 
$1,250,000  by  the  conversion  mentioned  in  the  following  para- 
graph. 

During  June,  1915,  an  arrangement  was  made  whereby  $5,- 
000,000  of  the  $25,000,000,  common  issue,  would  be  converted 
into  first  and  second  preferred  stock,  one  half  of  each.  It  was 
contemplated  that  tiiis  preferred  stock  should  be  issued  upon 
the  payment  by  the  stockholders  of  $25  per  share,  which  would 
cause  it  to  be  fully  paid. 

Under  this  arrangement,  payments  were  received  during  June, 
and  the  condition  of  the  preferred  stock  at  June  30,  1915,  was  as 
follows : 

Fir  at  Preferred: 

Total  of  converted  issue  $2,500,000.00 

Paid  in  cash   (issued  after  June  1915)    524,675.00 

Unpaid  subscriptions  on  June  30,  1015 $1,975,425.00 

Second  Preferred: 

Total  of  converted  issue $2,500,000.00 

Paid  in  cash  (issued  after  June,  1915)   524,575.00 

Unpaid  subscriptions  on  June  30,  1915 $1,975,425.00 


The  amount  of  subscriptions  shown  as  unpaid  on  June  30, 
1915,  was  covered  into  the  treasury  of  the  respondent  shordy 
after  the  beginning  of  the  current  fiscal  year. 

The  detail  above  presented  with  reference  to  the  present  out- 
standing issues  is  thus  summarized: 
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Common: 

Actual  cash  paid  by  stockholders $10,650,000 

Less  redemption  of  preferred 5,000,000 

$5,650,000.00 

Payment  by  stockholders  through  dividends 1,250,000.00 

Exchanged  for  purchase  of  properties 1,250,000.00 

Exehanged  for  purchase  of  stock 8,800,000.00 

Issued  as  a  bonus  and  for  services 1,800,000.00 

Unpaid  subscriptions  on  June  30,  1915 1,250,000.00 

$20,000,0.00.00 

Preferred: 

Cash  paid  by  stockholders   $1,049,150.00 

Unpaid  subscriptions  on  June  30,  1915 3,950,850.00 

Subscribed  for  prior  to  June  30,  1015,  and  actually 
issued  shortly  thereafter   $5,000,000.00 

Funded  and  Short-Term  Indebtedness, 

The  Tarious  outstanding  bond  and  note  issues  of  the  respond- 
ent (including  underlying  bonds)  as  shown  in  the  balance  sheet 
of  June  30^  1915,  are  of  the  following  descriptions: 

Par  Value 
Outstanding. 

City  k  Suburban  Ry.  Co 6%,  due  1916         $87,000.00 

City  k  Suburban  Ry.  Co 4%,  due  1930       1,290,000.00 

Portland  Railway  Co 5%,  due  1930      8,523,000.00 

Portland  Gen.  Elec.  Co 5%,  due  1935       8,000,000.00 

Portland  Ry.  L.  &  P.  Co 5%,  due  1942     17,064,000.00 

P.  R.  L.  &  P.  Co.  gold  notes 6%,  due  1917       5,000,000.00 

Total  issued  for  consideration   $39,964,000.00 

Nominally  issu^  as  collateral  to  the  5%  gold  notes: 

Mt  Hood  Ry.  &  Power  Co. 5%^  due  1936       6,000,000.00 

$44,964,000.00 


The  following  statement  shows  briefly  and  in  a  condensed 
form  the  purposes  for  which  these  bonds  and  notes  were  issued 
or  assumed: 

Additions  and  betterments,  payment  of  floating  indebtedness, 

working  capital,  etc $16,382,275.00 

Redemption  of  underlying  issues  which  had  been  assumed  as 

part  of  cost  of  original  properties 4,853,550.00 

Underlying  issues  still  outstanding  which  were  assumed  as 

part  of  cost  of  original  properties 5,377,000.00 

Proceeds  of  an  issue  u^ed  to  pay  in  part  for  Mount  Hood  Ry. 

&  Power  Co.  properties 4,900,000.00 

Payment  to  bankers  on  properties  purchased   5,593,170.00 

Discount  suffered  on  bond  and  note  sales,  $2,858,005,  divided 

as  follows: 

Charged  to  plant  account 1,926,125.00 

Charged  to  bond  discount  unamortized < 031,880.00 

$39,964,000.00 
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Collateral  to  the  two  year  gold  notes,  the  proceeds  of  which 
were  applied  in  part  to  payment  of  the  Mount  Hood  Ry. 
&  Power  Company  properties 5,000,000.00 

$44,964|i000.00 

The  following  is  the  detail  o^  the  transactions  above  sum- 
marized: 

Par  Value 
Bonds  Issued  for  Consideraium :  Outstanding. 

City  ft  Suburban  Railway  Company  consolidated  mtg.  6%, 

dated  9-1-1891,  due  9-1-1916 $87,000.00 

This  is  <Nie  of  the  underlying  bond  issues  of  the  old 
Portland  Consolidated  Ry.  Co. 
City  ft  Suburban  Railway  Company  consolidated  mtg.  4%, 

dated  6-1-1900,  doe  6-1-1930   1,290,000.00 

One  of  the  underlying  bond  issues  of  the  old  Portland 
Consolidated  Ry.  Co. 
Portland    Railway    Company    first    and    refunding    gold 

bonds  5%,  dated  11-1-1905,  11-1-1990   8,523,000.00 

Issued  to  cover  the  following: 
Payment  to  the  bankers  in  part  for  the  cost  of  Port- 
land Consolidated  Ry.  Co. — 

Proceeds  O  93.5% $5,593,170.00 

Discount 388,830.00 

$5,082,000.00 
Exchanged  for  Multnomah  Street  Ry. 

bonds  at  pai- 126,000.00 

For  additions  and  betterments,  etc. — 

Proceeds  @  95.5% 2,306,326.00 

Discount 108,675.00 

$2,415,000.00 
Portland  General   Electric  Company   first  mortgage,   5%, 

dated  7-1-1905,  due  7-1-1935 $8,000,000.00 

Issued  to  cover  the  following: 

Assumed  at  time  of  purchase $4,000,000.00 

Additions  to  prdperty — 

Proceeds  at  96.5% 3,860,000.00 

Discount    140,000.00 

$4,000,000.00 
Portland  Railway  Light  ft  Power  Company  first  and  refund- 
ing sinking  fund  bonds  5%,  dated  2-1-1912,  d«e  2-1-1042  $17,064,000.00 
Issued  to  cover  the  following: 
Exchanged  for  Willamette  Bridge  ft  Ry. 

bonds  at  par $100,000.00 

Additions — 

Proceeds  at  87.5%   843,500.00 

Discount 120,500.00 

$964,000.00 
Various  as  shown  below — 

Proceeds  at  87.6%  $14,000,000.00 

•Discount    2,000,000.00 

$16,000,000.00 

*  Of  this  dissount  $1,926)125  was  eh«rg«d  to  plant  on  aoeoUBi  of  refinan- 
cing expenses  in  connection  with  this  issue.     This  amount  is  surcharged  in 
the  findings  of  cost  herein  made. 
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Showing  purposes  for  which  proceeds  of  the  $14,000,000 
were  used: 

Redemption  of  $3,031,000  of  Oregon 
Water  Power  &  Ry.  Ck).  6%  gold. 
boMds  ®  105%  $4,127,650.00 

Redemption  of  $500,000  of  Portland 
City  &  Oregon  Ry.  Co.  6%  bonds 
at  par 600,000.00 

Redemption  of  $4,273,000  Portland 
Railway,  Light  &  Power  Co.  6% 
collateral  notes  at  par.  These  had 
been  issued  for  additions 4,273,000.00 

Redemption  of  $3,000,000  of  Portland 
Railway,  Light  &  Power  Co.  col- 
lateral trust  bonds  at  95%.  These 
had  been  iflsned  for  additions '  2,860,000.00 

Balance  of  proceeds  used  to  pay  off 
floating  indebtedness,  additions,  etc.      2,249,460.00 

$14,000,000.00 

Par  Value 
BKori-Term  Notes:  Outstanding. 

Portland  Railway,  Light  ft  Power  Company,  2  year  gold 

notes,  5%,  dated  6-1-1916,  due  5-1-1917   $6,000,000.00 

Proceeds  used  to  pay  in  part  for  the  Mt.  Hood  Railway  k 
Power  Company: 

Proceeds  ®  98%  $4,900,000.00 

Discount    , 100,000.00 

$5,000,000.00 
Bonds  Issued  as  Collateral: 
Mount  Hood  Railway  &  Power  Co.  first  nM>rtgage  sinking 

fund  gold  bonds,  5%,  dated  12-20-1936   6,000,000.00 

Issued  merely  as  collateral  security  for  the  2  year  gold  notes. 

$44,964,000.00 


Sinking  Fund  and  Special  Stipulations. 

The  mortgage  which  secures  the  payment  of  the  first  and 
refunding  5  per  cent  sinking  fund  bonds,  due  1942,  contains 
certain  conditions  which  may  be  mentioned  briefly. 

1.  AvKnml  of  Autiunieation  and  Purpose  of  the  Issue. — ^The 
trust  mortgage  authorizes  the  issue  of  not  more  than  $75,000,000 
of  these  bonds,  stipulated  to  be  used  as  follows : 

Issued  for  the  redemption  of  certain  underlying  issues,  for 
additions,  etc.,  as  shown  elsewhere,  $17,064,000;  to  be  issued 
upon  the  payment  and  cancelation  of  an  equal  amount  in  par 
value  of  underlying  bonds  as  enumerated  in  the  mortgage,  $18,- 
000,000 ;  to  be  issued  as  required,  for  additions,  etc.,  and  acquisi- 
tion of  new  properties,  etc.,  with  restrictions  as  shown  in  the 
following  paragraph,  $89,986,000.  Amount  authorized,  $75,- 
000,000. 
P.UJt.l916D.  $7 
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£.  Net  Earnings  Affecting  the  Issuance  of  Bonds. — The 
$39,936,000  portion  of  the  issue  is  affected  by  a  stipulation  that 
"no  bonds  may  be  certified  by  the  trustee  unless  the  net  eamingss 
of  the  Portland  Railway,  Light,  &  Power  Company  for  twelve 
consecutive  months  within  the  fourteen  calendar  months  pre- 
ceding the  application  for  the  certification  of  bonds  have  been 
at  least  one  and  one-half  times  the  combined  annual  interest 
charge  on  all  bonds  issued  and  outstanding  under  the  mortgage, 
all  underlying  bonds  and  the  bonds  certification  of  which  is 
applied  for ;  and  in  determining  such  net  earnings  the  Portland 
Railway,  Light,  &  Power  Company  shall  deduct  from  its  gross 
earnings,  for  maintenance,  renewals,  and  depreciation  an  amount 
which,  including  repairs,  will  equal  at  least  15  per  cent  of  the 
gross  earnings  of  the  Portland  Railway,  Light,  &  Power  Com- 
pany for  such  period  of  twelve  months." 

S,  Proposed  Issue  to  Cover  Completion  of  Mi.  Hood  Lines. — 
The  Mount  Hood  properties  (which  had  not  been  completed  at 
the  time  of  the  creation  of  this  bond  issue)  were  to  be  conveyed 
to  the  Portland  Railway,  Light,  &  Power  Company  and  sub- 
jected to  the  lien  of  the  new  mortgage.  Arrangements  were  con- 
summated wherein  an  amount  not  to  exceed  $4,000,000  should 
be  certified  against  the  actual  cash  cost  of  the  Mount  Hood 
properties  upon  the  completion  of  the  plant  and  lines  of  the 
Mount  Hood  Power  &  Railway  Company. 

These  $4,000,000  of  bonds  have  not  been  sold  because  of  the 
decreased  earnings  of  the  company,  which  affect  the  issuance  of 
additional  bonds,  in  that  the  earnings  of  the  Portland  Railway, 
Light,  &  Power  Company  must  amount  to  one  and  one-half 
times  the  interest  on  the  bonds  outstanding,  plus  the  $4,000,000 
to  be  certified. 

4.  Sinking  Fund  Provision. — To  provide  for  payments  for 
and  (HI  account  of  a  sinking  fund  for  the  retirement  of  the  bonds 
of  this  issue  the  trust  deed  says  that  payments  must  be  made 
^^beginning  Hay  1,  1915,  and  on  the  1st  day  of  May  in  each  year 
thereafter  until  and  including  the  1st  day  of  May,  1926,  in  an 
amount  equal  to  1  per  cent  of  the  total  amount  of  bonds  at  the 
time  outstanding  (including  those  held  in  the  sinking  fimd), 
and  on  the  1st  day  of  May,  1927,  and  thereafter  on  the  1st  day 
of  May  in  each  year  until  the  maturity  or  final  payment  of  all 
ilie  bonds  secured  by  the  mortgage,  in  an  amount  equal  to  1^ 
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pto  cent  «f  the  total  amoimt  of  the  hoods  of  the  issue  at  the  time 
outstanding  (including  those  held  in  the  sinking  fund)." 

Commercial  Vcivs  of  OuMaatding  Securities. 

The  values  of  the  company's  outstanding  securities  at  the 
various  halance-sheet  dates  ar^  shown  on  the  statements  follow- 
ing. The  prices  applied  against  the  par  values  represent  market 
quotations  from  the  files  of  the  "Commercial  and  Financial 
Chronicle"  and  actual  selling  prices  of  the  bonds  and  notes. 

It  will  be  noted  that  certain  of  the  bonds  included  among 
those  outstanding  on  the  balance  sheet  were  issued  as  .collateral. 
These  were  not  priced,  but  have  been  shown  at  par  value.  A 
summary  of  the  securities,  taken  from  the  detail  which  appears 
in  the  sheets  following,  and  arranged  by  years,  is  shown  below : 

Security.  Par  Value.    Market  Value. 
Capital  Stock: 

April  SO,  1908 $16,000,000  $S,100,000 

June    30,  190S 15,000,000  8A00,000 

June    30,  1909  16,000,000  10,675,000 

June   30y  IBIO  16,000,000  16,700,000 

June    30,  1911  25,005,000  18,505,900 

June   30,  1912  25,000,000  16,876,000 

June    30,  1913 26,000,000  16,625,000 

June    30,  1914  25,000,000  12,750,000 

June   30,1915  26,000,000  6,250,000 

Bond9: 

April  30,  1908  $17,531,000  $16,473,925 

June    30,1906 18,289,000  17»140,955 

June    30,  1909  18,437,000  18,397,265 

June    30,  1910 23,312,000  22,850,450 

June    30,1911 26,521,000  24,783,630 

June    30,  1912 34,000,000  32,856,847 

June    80^1913  34,000,000  32,830,060 

June    30,  1914  34,964,000  33,176,982 

June   80,  1935  34,964,000  31,309,879 

Short-Term  Notes: 

April  30,  1908  $1,000,000  $934,100 

June    30,1908  1,250,000  1,181,600 

June   30,  1909  2,077,000  1,989,560 

June    30,  1910  2,624,000  2,571,520 

June    30,1011 8,823,000  3,746,540 

June    30,  1912 5,000,000  4,937,500 

June    30,  1913 5,000,000  4,900,000 

June   30,1914  , 5,000,000  4,950,000 

June    30,  1915  5,000,000  4,900,000 

Total  Stocks,  Bonds  and  Votes: 

April  30,  1008  $33,531,000  $25,507,300 

June    30,  1908  34,489,000  26,422,555 

June  .30,  1909  35,514,000  31,061.825 

June    80,  1910 40,936,000  42,121,970 

June    30,  1911  54,849,000  41,036,070 

June    30,1912  64,000,000  54,688,347 

June    30,1913  64,000,000  64,365,050 

June    30,1914 64,964,000  60,876,98^ 

June    30,1915 64,964,000  42,459,879 
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PaH  VI .    Net  Ewming  Power  of  Bespondemi's  System, 

The  Railroad  Commission  act  valuation  section  preyiooslv 
quoted  requires  the  Commission  to  aseertain  and  state  ^the  gross 
and  net  revenue  from  all  sources  in  detail/'  Smjth  v.  Ames, 
supra,  requires  a  consideration  of  "the  probable  earning  capacity 
of  the  property  under  the  particular  rates  prescribed."  As  this 
proceeding  is  one  looking  up  to  the  establishment  of  rates,  the 
only  purpose  of  the  latter  requirement  can  be  to  direct  attention 
to  the  earning  capacity  of  the  property  under  rates  which  have 
been  charged,  for  the  purpose  of  throwing  light  upon  the  earning 
capacity  of  the  system  under  other  rates  which  may  be  pro- 
posed. 

A  thorough  study  of  this  subject  has  been  made,  and  the 
results  follow.  It  will  be  noted  that  the  last  few  years  show  a 
marked  falling  off  in  earning  capacity.  This  is  shown  by  the 
record  to  be  due  to  the  following  three  causes:  (1)  general  and 
local  depressed  business  conditions;  (2)  the  advent  of  competi- 
tion in  the  electric  lighting  and  power  field,  which  has  taken 
from  the  respondent  a  considerable  proportion  of  its  most  profit- 
able business  without  relieving  it  from  much  unprofitable  traffic, 
and  without  correspondingly  diminishing  fixed  and  running 
charges;  and  (8)  the  practically  uncontrolled  destructive  com- 
petition of  jitneys  with  the  Portland  City  Street  Railway  Sys- 
tem. While  revenue  has  fallen  off,  it  is  evident  the  effect  has 
been  kept  to  a  minimum  by  rigid  economies  in  other  directions. 
To  a  very  considerable  extent  the  conditions  shown  for  the  last 
three  years  are  abnormal ;  and  the  causes  for  the  conditions  have 
apparently  reached  the  climax  of  their  effect 

Comparaiive  General  Balance  Sheets. 

The  financial  affairs  of  the  respondent,  year  by  year  from 
its  commencement  of  operations  as  a  consolidated  utility  until 
the  end  of  the  last  preceding  fiscal  year,  are  clearly  set  out  in  the 
subjoined  comparative  general  balance  sheets.  The  balances 
shown  as  of  April  30,  1908,  reflect  conditions  as  of  the  time  the 
consolidation  of  the  utility  properties  and  operations  made  a 
single  general  balance  sheet  possible.  Balances  shown  under 
other  years  are  as  of  the  end  of  the  fiscal  year  closing  June  80. 
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RE  PORTLAND  RAILWAY,  LIGHT,  4t  POWER  CO.  loes 

Comments  on  Changes  Shown  in  Comparative  General  Balance 

Sheets. 

Analysis  of  the  increases  and  decreases  in  liabilities  and  assets 
shown  in  the  preceding  statement  discloses  the  following  explana* 
torjr  matters : 
Increase  in  Assets: 
Advances  to  System  Utilities  for  Construction,  etc.  $^t8Jfil.01. 

This  represents  advances  made  in  1915  to  two  affiliated  com- 
panies.   The  amounts  and  the  companies  are  as  follows: 

Willamette  Valley  Southern  Ry.  Co '. $202^51.40 

Valley  Development  Co 26,049.61 

$229,401.01 

Investment  Securities,  Increase  $5,029,017.67. 

The  major  part  of  this  increase  is  accounted  for  by  the  fact 
that  the  $5,000,000  of  bonds  of  the  Mount  Hood  Eailway  & 
Power  Company  are  included  therein.  The  total  investments 
of  this  nature  at  June  30,  1915,  «mounted  to  $5,408,743.81, 
book  value,  and  were  as  follows: 

Bonds  as  collateral  on  2  year  gold  notes: 
Mt.  Hood  RaUway  ft  Power  Company  $5,000,000.00 

Stocks  in  various  companies: 

Oregon  Water  Power  &  Ry.  Co $2,000.00 

Portland  Railway  Company 3,200.00 

Portland  General  Elec.  Co 3,320.00 

Cazadero  Real  Estate  Co 10,000.00 

Mount  Hood  Company  )  .  -c.  »oq  aq 

Valley  Development  Company  ]  •  A'»»^^»'>*' 

Clackamas  Power  ft  Irrig.  Co 68,384.12 

YamhiU  Electric  Co 138,500.00  « 

403,743.81 

Total $6,403,743.81 

In  general,  the  sums  shown  in  the  balance  sheet  under  the  head 
of  "stocks  in  various  companies,"  $403,748.81,  represent  prices 
paid  for  properties  and  capital  stocks  and  accounts  receivable 
assumed.  They  are  held  in  securities  owned  account,  tempo- 
rarily, and  have  not  been  charged  to  plant  account 

Certain  increases  in  assets  represent  natural  growth  of  the 
business,  and  no  further  comment  is  offered.    They  are: 

Cash $720,072.46 

Due  from  consumers  and  agents 149,448.46 

Notes  receiTable 216,420.14 

Materials  and  supplies 113,866.25 

Prepaid  taxes 64,261.49 

Prepaid  insurance 3^72.91 
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Special  Deposits  Increase,  $Jlf  1,965. 00, 

This  is  the  increase  in  funds  on  deposit  to  pay  bond  inteirest 
semiannnally. 
Marketable  Securities,  $3,703.71. 

This  is  an  amount  representing  a  deposit  arising  from  the 
sale  of  nonoperating  property,  and  the  amount  is  held  by  the 
trustee  under  the  first  atid  refunding  sinking  fund  mortgage 
until  the  company  can  make  oertificate  of  earnings  in  accordance 
with  the  stipulations  contained  in  that  mortgage. 
Other  Accounts  Receivable,  Increase,  $5,200,776.00. 

This  account  contains  the  amount  outstanding  as  unpaid  stodk 
subscriptions,  $5,200,350,  less  a  minor  item. 
Sinking-Fmid  Assets,  Increase,  $636,lSJf,69. 

The  items  comprising  the  total  sinking-fund  investment  at 
June  30,  1915,  were: 

Bondt: 

p.  R.  L.  Sc  P.  Co.  Ist  A  refunding  5%  due  1942 $167,390.00 

Portland  Ry.  Co.  1st  k  refunding  5%  due  1936 426,057.0« 

Portland  Qen.  Elec.  Co.  Ist  mtg.  5%  due  1935 78,017^ 

Funds  in  hands  of  trustee 1,360.20 

$672,824.61 


Unamortized  Debt  Discount  &  Expenses,  Increase,  $314,372.28. 

Increased  on  account  of  additional  bonds  issued.  An  amount 
is  written  off  each  month  against  income  in  proportion  to  the 
life  of  the  bond,  in  accordance  with  the  requirements  of  the  uni- 
*f  orm  classification  of  accounts. 

The  amounts  still  outstanding  at  June  30,  1915,  as  applicable 
to  the  different  issues  of  bonds  were  as  follows: 

P.  R.  L.  &  P.  Co.  1st  A  refunding  5%  due  1942 $131,660.87 

Portland  Ry.  Co.  1st  &  refunding  6%  due  1030 84,139.70 

Portland  Gen.  Elec.  Co.  Ist  mtg.  6%  due  1936   162,646.89 

P.  R.  L.  ft  P.  Co.  2  year  gold  notes  5%  due  1917  184,772.84 

$563,220.30 


Other  Suspense,  Increase,  $11^1,690.70. 

This  amount  represents  various  deferred  items  to  be  later 
charged  out  to  operating  expenses.  The  item  responsible  for  the 
largest  increase  is  expenses  in  connection  with  the  appraisal  of 
the  compan/s  properties.  The  three  largest  items  comprising 
the  balance  of  this  account  at  June  30,  1915,  are: 

P.UJ1.1916D. 
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Bftlimoe.of  stores  qr«t«m •  $10,3)6^ 

Water  pgwer  development — 

Clackamas  Power  &  Inigatioii  Company 24,000.00 

Aprpraisal.  Axpeoms ^ . .  • 101.384.73 

$141,723.30 
Minor  items   13,886.48 

$155,609.78 


The  items  ezmmerated  under  decrease  in  lidbUUies  may  be 
considered  as  having  been  reduced  in  the  ordinary  course  of 
business.  One  item  may  be  excepted*  That  is  the  reduction 
in  '*8€Drvice  billed  in  advance.''  This  is  occasioned  by  the  elimi- 
nation of  flAt-rate  business. 

inorefi89  in  lAdbUvtim: 

Capital  stock  increase $10,000,000.00 

Long-term  debt 22,861,000.00 

The  increases  in  these  two  accounts  are  reflected  in  the  in- 
crease of  new  construction,  investment  securities,  and  unpaid 
stock  subscriptions.  The  latter  item  is  included  under  the  asset 
account,  other  accounts  receivable.  Full  details  as  to  the  issu- 
ance of  stocks  and  bonds,  consideration  received,  etc.,  are  shown 
elsewhere  under  the  special  headings,  ^^Capital  Stock,''  and 
"Bonds  and  Short-Term  Notes." 

The  other  items  under  this  heading,  with  the  exceptions  noted, 
show  an  increase  such  as  might  consistently  occur  in  the  natural 
growth  of  the  business. 
Other  Accrued  Liabilities,  Increase,  $l,2Jlfij340.Sl. 

This  represents  the  increase  on  bond  interest  and  paving 
assessments,  and  is  consistent  with  the  increased  bonds  outstand- 
ing and  the  added  paving  liability  assumed;  the  paving,  as  stated 
by  the  respondent,  having  been  charged  to  plant  account 
Accounts  with  System  Utilities,  $18,777.66. 

This  amount  stood  open  in  an  uncompleted  transaction  April 
30,  1908,  and  was  immediately  discharged 
Contingent  Liability,  $750,000. 

This  amoimt  which  appears  as  a  notation  on  the  balance  sheet 
at  June  30,  1915,  shows  the  result  of  an  indorsement  on  the 
part  of  the  Portland  Railway,  Light,  &  Power  Company  covering 
the  first  mortgage  bonds  of  the  Willamette  Valley  Southern  Rail- 
way Company.  As  security  for  this  liability,  control  of  the 
P.U.R.1916D. 
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capital  stock  is  vested  in  the  respondent  company.  C^xnpenBar 
tion  for  the  assumption  of  thia  suretyship  is  expected  in  in- 
creased receipts  to  th^  respondent  from  the  Willamette  Valley 
Southern  Bailway  Company  as  a  feeder. 

Analysis  of  Corporate  Surplus  Account, 

Subjoined  are  statements  showing  the  disposition  of  the  cor- 
porate income  account  for  the  fiscal  years  ending  June  30,  com- 
mencing witii  1908,  down  to  and  including  1915.  There  are 
also  shown  the  deductions  made  from  surplus  during  each  year, 
and  the  balance  carried  forward  to  the  succeeding  year.  It  will 
be  noted  that  this  statement  shows  the  appropria.tionB  for  diri- 
dends  upon  the  capital  stock  of  the  respondent  dwiiig  the  yeara 

covered. 
p,u.B.i9iea 
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Corporals  Ineome  Accounts. 

A  statement  showing  the  detail  of  the  corporate  income  of 
the  respondent  for  the  fiscal  years  ending  June  30,  1908,  to 
1915,  respectively,  is  appended.  It  will  be  seen  that  the  oper- 
ating revenues  and  expenses  are  shown  for  the  railway  (inter- 
urban  and  street  combined),  ferry,  light  and  power,  and  gas 
utility  operations  separately ;  while  merely  the  net  returns  from 
certain  minor  nonpublic  service  operations  are  carried  into  the 
account 

This  statement,  it  will  be  observed,  shows  the  amounts  paid  in 
the  way  of  interest  on  both  funded  and  unfunded  debt,  and  in 
amortization  of  discounts  on  funded  debt,  during  the  periods 
previously  enumerated.  The  taxes  and  other  fixed  charges  are 
similarly  shown. 

The  final  figure  shown  under  each  year  is  the  amount  pre- 
viously shown  under  the  head,  ^'Credit  Balance  Transferred 
from  Income  Account,'^  in.  the  comparative  surphis  account  state- 
ment, previously  set  out  in  these  findings. 

The  present  statement  has  been  taken  from  the  company's 
accounts,  as  compiled  from  data  shown  in  annual  reports  to  the 
Commission,  with  certiiin  elaboration  called  for  in  supplemental 
statements.  The  apportionment  of  operating  revenues  as  be- 
tween the  classics  of  service  may  be  taken  as  actual ;  the  appor- 
tionment of  the  operating  expenses  is  as  shown  by  'the  respond- 
ent's books  of  account  While  the  total  operating  expenses  of  the 
utility  apportioned  may  be  taken  as  correct,  it  does  not  follow 
that  a  closer  analysis  would  necessarily  lead  to  the  same  appor- 
tionment of  the  total  amount  to  the  various  classes  of  service. 
For  present  purposes  th»  utility's  own  apportionment  may  be 

taken. 
P.UJLlQieD. 
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Part  Vn.     Depreciation  Fund. 

[32]  Section  17  of  the  Public  Utilities  act  (Laws  of  1911, 
chapter  279,  page  487)  is  as  follows: 

"Every  public  utility  shall  carry  a  proper  and  adequate  de- 
preciation account  whenever  the  Commission  after  investigation 
shall  determine  that  such  depreciation  account  can  be  reasonably 
required.  The  Commission  shall  ascertain  and  determine  what 
are  the  proper  and  adequate  rates  of  depreciation  of  the  several 
classes  of  property  of  each  public  utility.  The  rates  shall  be 
such  as  will  provide  the  amounts  required  over  and  above  the 
expenses  of  maintenance,  to  keep  such  property  in  a  state  of 
eflBciency  corresponding  to  the  progress  of  the  industry.  Each 
public  utility  shall  conform  its  depreciation  accounts  to  such 
rates  so  ascertained  and  determined  by  the  Commission.  The 
Commission  may  make  changes  in  such  rates  of  depreciation 
from  time  to  time  as  it  may  find  to  be  necessary. 

"The  Commission  shall  also  prescribe  rules,  regulations,  and 
forms  of  accounts  regarding  such  depreciation  which  the  public 
utility  is  required  to  carry  into  effect. 

"The  Commission  shall  provide  for  such  depreciation  in  fix- 
ing the  rates,  tolls  and  charges  to  be  paid  by  the  public. 

"All  moneys  thus  provided  for  shall  be  set  aside  out  of  the 
earnings  and  carried  in  a  depreciation  fund.  The  moneys  in 
this  fund  may  be  expended  in  replacements,  new  construction, 
extensions  or  additions  to  the  property  of  such  public  utility,  or 
invested,  and  if  invested  the  income  from  the  investments  shall 
also  be  carried  in  the  depreciation  fund.  This  fund  and  the  pro- 
ceeds thereof  shall  be  used  for  no  other  purpose  than  as  provided 
in  this  section  and  for  depreciation." 

This  section  has  previously  been  construed  by  the  Oommtssiou 
(Campbell  v.  Hood  River  Gas  &  E.  Co.  94;h  Annual  Bepott 
(1M5),  Public  Servi(5e  Commission  of  Oregon,  pages  68,  90) 
P.U.R.1915D,  855,  as  requiring  that  the  depreciation  fund  shall 
be  prescribed  upon  a  sinking-fund  basis,  and  shall  be^rovi<led  for 
in  fixing  rates,  tolls,  and  charges  to  be  paid  by  the  ptfblic.  The 
annuity  fixed  should  be  based  upon  the  composite  life  of  the 
depreciable  portions  of  the  property  of  the  company,  including 
Bucb  pro|>ortion  of  overhead  expense  as  would  necessarily  be 
p.u.R.i9i«D.  es  , 
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gone  simultaneously  with  the  physical  property  to  which  it  re- 
lates. The  depreciation  annuity  has  not  been  computed  upon 
stores  and  supplies  on  hand,  working  capital,  nor  upon  nonde- 
preciable physical  property  nor  overhead  expense.  Salvage 
values  have  been  tak^n  into  consideration.  A  4  per  cent  sinking- 
fund  basis  method  has  been  employed,  with  annual  payments 
and  rests  for  interest. 

It  is  found  that,  in  order  to  comply  with  the  requirements  of 
the  Public  Utilities  act,  property  shall  be  kept  in  a  state  of 
efficiency  corresponding  to  the  progress  of  the  industry,  a  depre- 
ciation annuity  of  $717,386  should  be  set  aside.  Money  set 
aside  for  such  annuity  shall  be  carried  in  a  depreciation  fund, 
and  expended  in  the  manner  contemplated  by  §  17  of  the  Public 
Utilities  act,  and  shall  be  used  for  no  other  purpose.  The 
respondent  will  be  allowed  to  exercise  a  primary  discretion  in 
the  expenditure  or  investment  of  such  depreciation  fund,  but 
will  be  required  to  submit  to  the  Commission  for  approval  tenta- 
tive rules  and  regulations  as  to  the  expenditure  or  investment 
of  the  same,  and  accounts  therefor  shall  be  rendered  in  the  man- 
ner prescribed  by  the  Commission's  uniform  system  of  accounts. 

The  depreciation  annuity  now  found  to  be  necessary  should 
be  charged  as  against  the  following  accounts : 

Railway  and  electric  light  and  power  operations,  $714,066; 
gas  operations,  $3,320. 

Statement  of  Gross  Boies  and  Dtscovnts. 

[33]  The  respondent  utility  states  its  residence  and  ooImne^ 
oial  lighting  meter  rates  as  follows : 

'^Rate:  The  following,  plus  6  per  cent,  which  5  per  cent, 
however,  will  be  deducted  if  bill  is  paid  on  or  before  the  delin- 
quent date  (ten  days  from  issnance  of  bill) ; 

First  6  per  cent  of  monthly  maximum  consumption  9  cents 
per  kw.  hr. 

Next  6  per  cent  of  monthly  notaximum  consumption  7  cents 
per  kw.  hr. 

All  monthly  consumption  in  excess  of  12  per  cent  of  monthly 
maximum  o<Hi8umptian  4  cents  per  kw.  hr.'^   ' 

Under  the  head  of  '^discount,"  its  schedule  reads  as  follows: 

P.U.R.1916D.. 
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*T)iscount  for  prompt  payment :  5  per  cent  as  specified  .  .  . 
under  heading  ^xate.' "  Ibis  munaer  of  st^t^m^tc  of  rates  is 
vulnerable  to  the  same  objection  which  was  found  by  the  Com- 
mission and  condemned  in  the  case  of  Campbell  v.  Hood  River 
Gas  &  Electric  Company.  The  objection  is  apparent,  and  does 
not  involve  the  integrity  of  the  schedule  as  a  whole,  and  this 
manner  of  statement  of  charges  should  be  discontinued.  Under 
§  32  of  the  Public  Utilities  act  (General  Laws  of.  Oregon  for 
1911,  chapter  279),  the  Commission  is  given  authority  to  pre- 
scribe such  changes  in  form  in  which  schedules  are  issued  by 
any  public  utility  as  may  be  found  to  be  ezpedient.  ^  The  present 
is  a  proper  case  in  which  to  require  that  the  rates  of  the  utility 
shall  be  stated  plainly  in  a  single  gross  amount^  and  the  dis- 
counts for  prompt  payment^  if  any,  shall  be  kept. separate  and 
distinct  from  the  base  rale.  The  utility  will  be  expeoted  to  coo- 
form  its  schedules  to  this  ruling  within  thirty  days. 

Conclusion. 

The  findings  above  made  (itomclude  case  No.  F-108  upon  the 
docket  of  the  Commission.  These  findings  will  be  considered  in 
cases  numbered  r-241,  P-259,  and  tJF-47,  in  so  far  as  they  are 
pertinent.  And  the  three  lastdiiimbered  matters  now  atand  open 
upon  the  docket  of  the  Commission,  and  will  foe  brought  on  for 
further  hearing  as  to  the  rates  involved,  in  the  light  of  the  pres- 
ent findings,  and  ten  days'  notice  of  the  date  of  hearing  will  be 
given  to  the  respondent  utility  and  to  the  munieipalitiea  whioh 
have  appeared  herein. 

Public  Service  Commission  of  Oregon,  Clyde  B.  Aitchison, 
Frank  J.  Mill^»  and  Thos.  K-  Campbell,  Commiaai^nergt  . , 
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CITIZENS  OP  LA  JUNTA 

t?. 

AEKANSAS  VALLEY  RAILWAY,  LIGHT,  ft  POWBB 

COMPANY. 

CITY  OP  LA  JUNTA,  INTEBVENEB. 
[Case  No.  38.] 

HaieM^BeasofMbienem^  Private  pUint  operating  wUMh  etty  — A^ 
dence  of  value  and  cost  of  aerviee  of  municipal  plant, 

1.  Upon  the  question  of  the  reasonableness  of  the  electric  rates  of 
a  utility  operating  within  a  city,  evidence  of  the  value  and  cost  of  eerv* 
ice  of  &  proposed  munioipAlly  owned  plant  is  irrelevaal 

AppoftionmaHt^Inv09tmient  im  ^ectric  generaUng  property  —  Sev- 
eral diviHone  "^  MaximMtn  demand. 

2.  Tlie  investment  in  property  used  for  generating  current  for  ee?- 
eral  divisions  of  a  utility  was  apportioned  to  one  division  on  the  basis 
of  the  relation  of  its  maximum  demand,  at  the  time  of  the  station 
pesjE,  to  the  total  maximum  demand. 

Apportiomment^'Inveetment  in  eleetrie  generating  equipment  ^  SeV' 
eral  diviaiime -^  Property  not  used, 

3.  The  value  of  arc-lighting  transformers,  motor-generator  sets,  and 
rotary  eonvertsrs  used  in  eouieotion  with  the  street  railway  system  of 
a  utility  also  suppling  current  for  other  purposes  in  other  localities, 
should  not  be  included  in  the  investment  in  generative  properties,  in 
apportioning  the  cost  of  current  to  one  locality,  since  Such  devices  are 
mere  energy  transformers  not  used  in  generation. 

falumtion^  Stores  and  euppUes  included  wUhin  woticimg  eopltal  — 
Accounting, 

4.  "Stores  and  supplies"  should  properly  be  included  under  the  head 
of  ''workihg  capital"  in  a  valuation  summary. 

Valuation '^Woftting  capital'^ How  determined^ Amount. 

5.  In  an  electric  rate  valuation,  an  allowance  for  working  capital 
was  made  by  taking  ^  of  the  total  annual  billing,  without  considera- 
tion of  any  difference  between  "bills  payable"  and  ''bills  receivable," 
the  property  being  operated  through  a  central  office,  and  adding  the 
average  value  of  stores  and  supplies  over  a  period  of  a  year,  rather  than 
by  taking  the  amount  that  happened  to  be  on  hand  at  the  time  of  the 
appraisal;  the  total  amount  being  $5,000  and  the  entire  rate  value  of 
property  being  $80,000. 

Accounting  ^  Operating  expenses -^  Deduction  of  replacement  items 
from  maintenance. 

6.  Items  of  replacement  should  be  deducted  from  "maintenance" 
in  a  statement  of  operating  expenses,  where  they  were  allowed  for  in 
the  annual  depreciation  reserve  fund. 

P.U.R.19ieD. 
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Betum  —  Operating  expense  —  Municipal  ovmerahip  election. 

7.  Municipal  ownership  election  expenses  of  a  privately  owned  util- 
ity are  a  proper  operating  charge. 

dpparUenment^  Operating  expenees^  Municipal  awnerahip  election 
expense  ^UtUiiu  operating  in  many  localitiee* 

8.  Expense  of  a  municipal  ownership  election  in  a  eitj  forming  a 
a  part  of  the  territory  occupied  by  a  privately  owned  utility  was 
charged  to  the  entire  system,  rather  than  against  the  plant  in  the  city 
where  incurred. 

Depreciation  —  Eieetric  plant  ^  Amount. 

9.  The  sum  of  $2,500  was  allowed  for  annual  depreciation  of  an 
electric  plant  having  a  rate-making  value  of  $80,000. 

[April  29,  191«.] 

Complaint  against  the  rates  and  service  of  the  Arkansas  Val- 
ley Railway,  light,  &  Power  Company  in  the  city  of  La  Junta ; 
existing  schedule  of  rates  found  unreasonable  and  reasonable 
rates  prescribed  in  the  order ;  servioe  found  adequate ;  rate-maJk- 
ing  value  of  property  fixed  at  $80,000. 

Appearances:  O.  6.  Hess  for  petitioners;  Messrs.  Devine 
and  Preston  for  respondent  company;  H.  W.  Allen  for  the  city 
of  La  Junta. 

By  the  Cotntnission:  [1]  On  the  30th  day  of  September, 
1915,  theie  was  filed  with  the  Commission  a  written  petition 
signed  by  twenty*five  taxpayers  and  consumers  of  electric  cur- 
rent, of  the  eaty  of  La  Junta,  0<dorado,  stating,  in  substance,  that 
a  majority  of  the  taxpayers  of  La  Junta,  at  a  general  city  election 
in  April,  1915,  voted  in  favor  of  a  municipal  bond  issue  ef 
$75,000  for  tiie  erectiom  of  a  nmnicipally  owned  and  operated 
electric  li^t  plant.  The  petitioning  taxpayers,  in  their  petition, 
questioned  the  feasibility  of  the  erection  and  operation  of  a  muni- 
cipally owned  and  operated  electric  light  plant,  but  alleged  that 
the  city  of  La  Junta  and  its  inhabitants  are  entitled  to  and  should 
receive  lower  rates  for  electric  light  and  power  service  than  those 
now  charged  by  the  Arkansas  Valley  Bailway,  Light,  &  Power 
Company,  and  requested  the  Commission  to  investigate  and  to 
determine  upon  reasonable  rates  for  electric  service  to  the  city  of 
La  Junta  and  its  inhabitants,  as  now  furnished  by  the  Arkansas 
Valley  Bailway,  Light,  &  Power  Company,  the  respondent,  and 
further  requested  this  Commission  to  determine  the  cost  of  erect- 
ing a  municipally  owned  plant,  together  with  the  cost  of  service 
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and  the  reasonable  rates  which  should  be  charged  by  the  city  to 
its  patrons. 

On  thiB  let  day  of  October,  1915,  the  respondent  compaay 
filed  with  the  Commission  its  answer  to  the -petition  of  the  pe- 
titioners, and  denied  that  its  rates  and  charges  for  supplying  elec- 
tricity to  the  city  of  La  Junta  and  to  the  inhabitants  of  said  city 
were  in  any  respect  unfair,  unreasonable,  unjust,  ezcesBiTe,  or 
discriminatory,  and  averred  that  the  rates  and  charges  of  the 
respondent  company  were  just,  fair,  reasonable,  and  equal,  and 
that  the  service  furnished  by  it  to  the  said  city  of  La  Junta  and 
its  inhabitants  was  above  criticism. 

In  accordance  with  instructions  from  the  Commission,  F.  J. 
Rankin,  the  Commission's  electrical  engineer,  and  F.  W.  Her- 
bert, the  Commission's  chief  statistician,  began  an  investigation 
to  determine  the  present  fair  value  of  the  properties  of  the  re* 
spondent  company,  located  in  the  city  of  La  Junta,  together  with 
the  valuation  of  the  generating  plant  at  Pueblo  and  the  transmis- 
sion lines  conveying  enetrgy  to  La  Junta,  and  ako  a  oompkte,  de- 
tailed examination  of  the  books  of  the  respondent  company. 

The  hearing  of  the  above  cause  convened  at  La  Junta,  Colo- 
rado, in  ihe  city  hall,  at  the  hour  of  10  6'clodc  a.  ic«,  Decem- 
ber 7,  1916,  O.  G.  Hess,  Esq.,  appearing  for  the  petitioners, 
Messrs.  Devine  &  Preston  appearing  for  the  respondent  com- 
pany, and  H.  W.  Allen,  city  attorney,  appearing  for  the  city  of 
La  Junta,  which  requested  and  was  granted  permission  to  inter- 
vene.  • 

The  Commission  then  ruled  that  die  matters  oontained  in  Ihe 
petition  relating  to  the  vahie  and  the  cost  of  service  of  the  pro- 
posed municipally  owned  and  opertfcted  electric  light  plant  were 
irrelevant  to  the  hearing,  and  refused  to  take  action  as  to  these 
matters,  wherefore  no  evidence  pertaining  to  the  same  was  per- 
mitted to  be  introduced. 

The  following  witnesses  testified  for  the  Commissiion :  P.  W. 
Herbert,  Chief  Statistician,  P.  J.  Rankin,  Electrical  Engineer. 

The  following  witnesses  testified  for  the  respondent  company: 
E.  J.  Rosenauer,  General  Aiuiit<»r,  0*00.  W.  Milliken,  Local  Man- 
ager, W.  P.  Kaber,  General  Manager,  P.  H.  Lane,  Consulting  En- 
gineer for  H.  M.  Byllesby  k-  Company,  the  holding  company  of 
the  respondent  company. 
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From  the  evidence  introduced  it  appears  that  the  respondent 
compaiiy  is  engaged  in  the  business  of  manufacturing  electrical 
energy  at  Pueblo  and  Canon  City,  Colorado,  and  serves  a  terri- 
tory in  Colorado  which  is  divided  into  three  divisions  designated 
on  the  company's  books  as  the  "mountain  division,"  "Pueblo 
division,"  and  the  "valley  division."  The  city  of  La  Junta,  lo- 
cated in  the  Arkansas  valley,  is  served  from  the  generating  plant 
of  the  respondent  company  located  at  Pueblo,  and  is  connected  by 
a  transmission  line  running  from  the  generating  plant  of  the 
respondent  company  at  Pueblo  through  the  Arkansas  valley, 
and  from  which  a  number  of  other  towns  and  cities  located  in 
the  Arkansas  valley  are  served. 

The  energy  is  furnished  for  the  valley  section  by  means  of  a 
33,000  volt  transmission  line.  At  a  point  52  miles  east  of  Pueblo, 
and  on  the  transmission  line  of  the  valley  division  of  the  respond- 
ent company,  is  located  the  city  of  Eocky  Ford,  at  which  point 
the  company  has  installed  a  transformer  substation  which  trans- 
forms the  energy  supply  from  38,000  to  11,000  volts  for  the 
purpose  of  distribution  of  electric  energy  to  Rocky  Ford,  La 
Junta,  Fowler,  Manzanola,  Swink,  Ordway,  Sugar  City,  and 
smaller  settlements  in  this  section  of  the  state. 

[2]  For  the  purpose  of  this  investigation  the  Commission's 
engineer  has  determined  the  rate  per  kilowatt  hour  for  which  the 
respondeiit  company  can  afford  to  deliver  energy  to  substations 
located  in  the  valley  division,  and  under  this  method  the  La  Jun- 
ta property  was  treated  as  an  individual  operating  company  pur- 
chasing current  delivered  at  its  substation  by  a  transmission  com- 
pany. In  order  to  arrive  at  the  average  cost  per  kilowatt  hour  at 
which  it  is  possible  to  deliver  S-phase,  60-cycle,  2,300  volt  energy 
to  the  valley  substations,  the  respondent  company's  investment 
in  its  Pueblo  generating  plant,  the  investment  in  its  valley  trans- 
mission line,  step-down  transformer  substation,  and  the  cost  of 
generation  at  the  Pueblo  station,  were  taken  into  account  by  the 
Commission's  engineer  and  apportioned  on  an  equitable  basis. 
The  Pueblo  generating  station  of  the  respondent  company  fur- 
nishes energy  for  general  lighting  and  power  purposes  in  Pueblo, 
Colorado,  for  the  Pueblo  street  railway  system,  for  certain  terri- 
tory contiguous  to  Pueblo,  and  for  the  valley  division  of  the  com- 
pany, as  above  stated.    Some  energy  also  is  furnished  from  the 
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Pueblo  station,  at  30  cycles,  for  use  by  the  mountain  division  of 
the  company,  the  greater  portion  of  the  energy  for  the  mountain 
division  of  the  respondent  company,  however,  being  manufac* 
tured  at  the  Canon  City  generating  plant  That  part  of  the 
company's  investment  in  the  Pueblo  property  which  is  used  for 
generating  purposes  was  apportioned  to  its  valley  division  on  the 
basis  of  the  relation  of  &e  maximum  demand  of  the  valley  di- 
vision, at  the  time  of  the  station  peak,  to  the  total  maximum  de- 
mand. In  this  way  the  fixed  charges  on  the  Pueblo  station, 
which  naturally  should  be  charged  to  the  valley  division  of  the 
company,  were  determined.  Mr.  Rankin  testified  that  the  invest- 
ment in  the  company's  transmission  line  extending  from  Pueblo 
to  Kocky  Ford  was  properly  chargeable  to  the  consumers  in  the 
valley  division  of  the  company,  and  that  it  had  been  so  consid- 
ered in  his  report. 

The  cost  of  energy  delivered  to  the  valley  transmission  line,  as 
found  by  the  Commission's  engineer,  is  made  up  of  operating  ex- 
penses in  the  Pueblo  plant,  which  include  fuel,  labor,  repairs, 
and  maintenance ;  the  portion  of  the  general  office  expense  prop- 
erly chargeable  to  generation;  the  fixed  charges  on  the  Pueblo 
plant,  which  include  taxes,  depreciation,  and  interest  on  the  in- 
vestment ;  and  the  fixed  charges  on,  and  the  cost  of  operation  and 
maintenance  of,  the  valley  transmission  line.  The  Commission's 
engineer  has  reported  these  costs  for  the  conditions  now  prevail* 
ing  in  the  valley  division  of  the  company  as  follows: 

Operating  expenses 761 0<  per  kw.  hr.  generated 

Fixed  charges  on  Pueblo  gen- 
erating plant 5047^  per  kw.  hr.  delivered  to  TaUegr  diTiflioa 

Fixed  charges  on  Valley 
transmission  Une S461#  per  kw.  kr. 

Total   2.1127#  per  kw.  hr. 

It  may  therefore  be  readily  seen  that  the  Commission's  en- 
gineer finds  that  2.1127c  per  kilowatt  hour  is  the  cost  of  electric 
energy  delivered  to  the  valley  transmission  line,  as  metered  at  the 
Pueblo  generating  station.  The  operating  records  taken  from 
the  company's  books  for  several  years  past  indicate  that  the  loss 
of  energy  in  transmission  at  present  is  approximately  12  per 
cent.  It  therefore  appears  that  2.4c  per  kilowatt  hour  is  the  cost, 
according  to  the  Commission's  engineer,  of  delivering  3-phase, 
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60-cycle,  2,300  volt  energy  to  the  company's  valley  substations 
tinder  conditions  prevailing  at  this  time.-  Mr.  Rankin  testified 
that  this  average  cost  per  kilowatt  hour  takes  into  account  only 
the  present  development  of  this  part  of  the  company's  business, 
and,  as  its  business  develops  and  the  consumption  of  energy  in- 
creases, the  average  cost  of  2.4c  per  kilowatt  hour  should  be 
materially  reduced.  From  the  evidence  at  hand  the  Commission 
is  convinced  that  the  average  cost  per  kilowatt  hour  of  delivering 
this  energy  to  the  company's  valley  substations  has  been  reduced 
in  the  past  three  years. 

[3]  F.  H.  Lane,  engineer  for  the  company,  filed  with  the  Com- 
mission his  detailed  report  stating  his  opinion  of  the  average 
cost  per  kilowatt  hour  of  delivering  3-phase,  60-cycle,  2,300  volt 
energy  to  the  company's  valley  substations.  This  figure  is  some- 
what higher  than  that  determined  upon  by  the  Commission's  en- 
gineer, but  the  difference  between  Mr.  Lane's  conclusions  and 
those  of  Mr«  Rankin  was. readily  accounted  for  by  the  Commis- 
sion. For  instance,  the  respondent's  engineer,  in  arriving  at  the 
cost  of  current  delivered  to  La  Junta,  included  in  his  report  of 
the  investment  in  the  Pueblo  generating  station  the  cost  of  arc- 
lighting  transformers,  motor-generator  sets,  and  rotary  convert- 
ers used  in  connection  with  the  Pueblo  street  railway  system, 
which  were  not  included  by  the  Commission's  engineer  for  the 
reason  they  are  not  used  in  the  generation  of  energy.  '  In  the 
opinion  of  the  Commission  this  equipment  was  properly  excluded 
by  Mr.  Rankin  for  the  reason  that  these  properties  are  simply 
energy-transforming  devices  used  in  the  utilization  of  electrical 
energy  by  the  different  departments  of  the  company;  they  form 
no  part  of  the  generating  equipment,  and  are  not  used  in  any  way 
in  connection  with  the  supplying  of  energy  to  the  company's  val- 
ley substations. 

The  Conomission's  engineer  introduced  in  evidence  a  written 

report  in  which  was  contained  the  inventory  and  appraisal  of  the 

property  of  the  respondent  company  located  in  La  Junta,  and 

used  the  date  of  October  1,  1915,  as  the  date  of  the  appraisal. 

Mr.  Rankin  stated  that  his  report  covers  only  the  property  of  Uie 

respondent  company  located  in  the  city  of  La  Junta,  and  does 

not  include  any  part  of  the  transmission  line  from  Pueblo  to  La 

Junta,  the  Pueblo  station,  or  Pueblo  generating  equipment.  Mr. 
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Rankin  also  stated  that  his  report  excludes  the  company's  prop- 
erty at  Swink  and  other  surrounding  points. 

Following  is  a  summary  of  the  cost  to  reproduce,  new,  and  the 
depreciated,  or  present  fair  value  of  the  company's  properties  lo- 
cated in  La  Junta,  as  determined  by  the  Commission's  engineer: 

SUMMARY  OF  VALUATION  OF  THE  PROPERTIES  OF  RESPONDENT 
COMPAXY,  LOCATED  IN  LA  JUNTA. 

Cost  of  Present 

Items,  Reproductioa.      Value. 

Buildings $     4,402.00     $  3.434.00 

Station  equipment 19,188.00       14,367.00 

Distribution    44,148.00       34,905.00 

$  S7,738.00    $62,70S.00 
Add  overhead,  13%  8,806.00        6,852.00 

$  76,544.00     $59,558.00 
Land 2,000.00        2.000.00 

$  78,544.00     $61,558.00 
Interest  during  construction   2,356.00        1,848.00 

$  80.900.00     $63,406.00 
General  equipment 4,170.00        3,725.00 

$  85,070.00     $67a31.00 
Working  capital 5,000.00        5,000.00 

$  90,070.00    $72,131.00 
Developing  business  10,000.00      10,000.00 

$100,070.00    $82,131.00 
Financing    5,000.00        5,OO0j00 

Total $105,070.00    $87,131.00 

Following  is  a  statement  of  construction  overheads  applicable 
to  items  of  construction  on  the  company's  properties  at  La  Junta^ 
as  determined  upon  bv  the  Commission's  engineer: 

COXSTRUCTIOX  OVKRHEADS. 
On  the  properties  of  respondent  company,  located  in  Ta  Junta. 

Engineering  and  superintendence 7\% 

Legal  and  organization  expense 2  % 

Insurance  during  construction  1  % 

Omissions  and  contingeucies 2\% 

Total    13  % 

(Ajpplicable  to  items  of  construction  only) 

Interest  during  construction s  % 

(Applicable  to  all  physical  property) 

Mr.  Rankin  finds  that  $85,070  is  the  amount  of  money  re- 
quired to  reproduce,  new,  the  physical  properties  of  the  respond- 
ent company  located  at  La  Junta,  and  that  $07,131  is  the  depre- 
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ciated,  or  preaent  fair  value  of  these  properties.  The  respond- 
ent's engineer,  in  his  report  to  the  Commission,  finds  the  present 
fair  value  of  the  company's  physical  properties  located  in  La 
Junta  to  be  a  sum  a  trifle  less  than  that  determined  upon  by  the 
Commission's  engineer,  but  this  small  difference  is  accounted  for 
by  an  erroneous  assumption  on  the  part  of  the  engineer  for  the 
respondent  company.  • 

For  the  purpose  of  calling  thex  attention  of  the  Commission 
to  the  fact  that  certain  intangible  values  should  be  added  to  the 
present  fair  value  of  the  phyaicid  properties  of  the  respondent 
company  located  at  La  Junta,  the  Commission's  engineer  has  set 
forth  certain  sums  of  money  to  cpver  working  capital,  develop- 
ing the  business,  and  financing. 

[4, 5]  Working  Capital. — ^lu  arriving  at  the  sum  of  money  that 
should  be  included  in  the  present  fair  value  of  the  company's  prop- 
erties at  La  Junta  under  the  head  of  "working  capital,"  the  Com- 
mission has  taken  the  total  billing  for  the  year  ended  June  30, 
1915,  and,  by  taking  one  twelfth  of  this  sum,  the  average  revenue 
for  one  paonth  has  been  determined  as  approximately  $3,500, 
which  is  sufficient  to  cover  the  cash  required  for  working  capital. 
As  the  La  Junta  property  is  operating  through  the  company's  office 
at  Pueblo,  no  consideration  is  given  here  to  the  difference  between 
^'bills  payable"  and  "bills  receivable"  as  an  addition  to  working 
capital.  The  item  of  "stores  and  supplies"  properly  should  be  in- 
cluded under  the  head  of  "working  capital,"  and  the  Commission 
is  therefore  of  the  opinion  that  the  Commission's  engineer  should 
not  have  included  the  sum  of  $1,621  for  "stores  and  supplies"  in 
his  appraisal  of  the  physical  properties  of  the  respondent  com- 
pany at  La  Junta.  This  sum  has  been  deducted  from  Mr.  Ran- 
kin's total  of  the  present  fair  value  of  the  physical  properties  of 
the  respondent  company  at  La  Junta,  and  included  in  the  work- 
ing capital  The  present  fair  value  is  therefore  corrected  to 
read  $65,510.  In  arriving  at  the  sum  of  $1,621  to  cover  "stores 
and  supplies,"  Mr.  Rankin  determined  the  values  of  the  "stores 
and  supplies"  on  hand  at  the  date  of  the  appraisal.  The  Com- 
mission is  of  the  opinion  that  the  stores  and  supplies  should  be 
averaged  for  a  period  of  one  year,  and  from  this  average  we  ar- 
rive at  the  sum  of  $1,500.  The  Commission  therefore  finds  that 
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the  proper  amount  of  working  capital  to  be  allowed  in  this  case 
is  $5,000. 

Present  Fair  Value. — The  Commission  has  given  carefal  con- 
sideration to  the  evidence  introduced  by  the  respondent  company 
as  to  the  proper  allowance  which  should  be  made  for  the  develop- 
ment of  its  business  and  the  added  value  of  its  property  at  La 
Junta,  due  to  the  fact  that  it  is  an  established  business,  and  has 
considered  all  other  intangible  values  suggested  by  the  company. 
The  Commission  finds  the  present  fair  value,  for  rate-making 
purposes,  of  the  company's  properties  at  La  Junta,  tangible  and 
intangible,  to  be  $80,000. 

Book  Value, — The  La  Junta  Electric  Light  Company  was  in- 
corporated November  11,  1893,  with  a  capital  stock  of  $25,000, 
and  the  Commission  has  ascertained  from  the  report  of  its  statr 
istician  that  the  total  amount  originally  invested  in  the  La  Jun- 
ta Electric  Light  Company  was  $25,000,  On  December  31, 
1907,  the  capital  stock  of  the  company  was  increased  from 
$25,000  to  $50,000  The  additional  capital  stock  was  issued  to 
J.  B.  Farrish  and  W.  S.  Baggott,  to  cover  amounts  advanced  by 
them  on  notes  given  by  the  company,  which  money  was  put  into 
the  plant  from  time  to  time,  and  the  purpose  of  this  additional 
issue  of  $25,000  was  to  retire  indebtedness  as  follows:  J.  B. 
Farrish,  $13,600,  W.  S.  Baggott,  $11,400. 

The  plant  investment  on  that  date,  as  represented  on  the  books 
of  the  La  Junta  Electric  Light  Company,  amounted  to  $78,948- 
.48,  and  the  company  deducted,  through  its  profit  and  loss  ac- 
count, for  depreciation,  $28,948.48,  which  made  the  total  of  the 
plant  account  $50,000,  an  amount  evidently  intended  to  corres- 
pond with  the  amount  of  capital  stock  outstanding.  When  the 
accounts  of  the  La  Junta  Electric  Light  Company  were  trans- 
ferred to  the  respondent  company  on  December  1,  1911,  due  to 
the  purchase  of  the  local  plant  by  the  respondent  company,  the 
plant  investment  on  the  local  company's  books  showed  a  value  of 
$66,130.66,  divided  as  follows : 

Plant    $64,377.6S 

Street  lines  and  mains   fSIJi 

Organization  and  reorganizatioD  expense   **^®*?? 

Electric  service •  •  •  JSi'of 

Furniture  and  fixtures 15  no 

Tools  and  implements -i^'S 

Undistributed  construction   120.94 
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Erom  December  1,  1911,  to  June  80,  1915,  the  respondent 
company's  construction  accounts  for  the  La  Junta  property 
(which  represented  the  rebuilding  of  the  La  Junta  plant  from 
the  date  it  was  acquired  by  the  respondent  company,  due  to  re- 
placements and  betterments,  to  the  date  of  the  report  of  the  Com- 
mission's statistician),  was  $32,446.07,  distributed  as  follows: 

Real  estate  and  buildings  $      40S.94 

Electric   plant    441.24 

Street  lines  and  wires 10,879.89 

Electric  service   2,009.41 

Transformers    856.37 

Meters,  $3,909.40  less  $872,  Swink 3,237.40 

Arc    lamps    165.21 

Tools  and  implements,  electric 28.20 

Transmission  substation,  transformer  station  and  equipment 9,183.86 

Furniture  and  fixtures   557.90 

Horses  and  vehicles 123.64 

(General   construction    4,554.01 

In  addition  to  the  above  amounts,  the  books  of  the  respond- 
ent company  show  the  sum  of  $1,376.78,  inventory  of  material 
and  supplies  as  of  June  30,  1915,  together  with  the  sura  of  $35,- 

422.80,  which  comes  under  the  head  of  adjustments  of  profit  and 
loss  and  undivided  surplus  due  stockholders  of  the  old  La  Junta 
Electric  Light  Company  and  paid  by  the  respondent  company 
for  thp  business.  The  present  book  value  of  the  La  Junta  prop- 
erties of  the  respondent  company  therefore  appears  to  be  $135,- 

375.81,  as  found  by  the  statistician  of  the  Commission. 
Bevemies  and  Operating  Expenses.— ^A  statement  of  the  earn- 
ings of  the  La  Junta  properties  of  the  respondent  company  from 
June  30,  1914,  to  June  30,  1915,  as  found  by  the  Commission's 
statistician,  is  as  follows : 

Eamings-^une  30,  1914,  to  June  30,  1915. 

City  arc  lighting  $  4,241.88 

Cil^r  incandescent  lighting    958.32 

$  6,200.20 

Commercial  lighting,  metered    ;  $27,771.40 

Conunercial  lighting,  not  metered 804.85 

28,666.26 

Commercial  power,  metered 6,967.05 

Signs,  not  metered 400.80 

Total  earnings,  electric  sales $40,234.30 

Mdse,  sales,  profits 599.46 

Forfeited   discounts 473.75 

Total  operating  earnings  $41,307.51 

Less  rebates  and  allowances 109.70 

Gross  operating  revenue ; $41 ,197.81 

Nonoperating  revenue,  water : 600.5p 

Total  gross  revenue $41,798.34 

P.U.R.1916D. 


1086  COLORADO  PUBLIC  UTILITIES  COMMISaiON. 

A  statement  of  the  operating  expenses  of  the  La  Junta  proper- 
ties of  the  respondent  company  from  June  30,  1914,  to  June  30, 
1915,  as  taken  from  the  books  of  the  company  by  the  Commis- 
sion's statistician,  is  as  follows: 

Operating  Expenses — June  30,  1914,  to  June  30,  1916. 
Cost  of  Manufacture. 

Operating: 

Power  plant  wages  $        16.38 

Power  plant  miscellaneouR  supplies  and  expense 20.57 

Fuel  used,  131.03  tons  at  $2.97   380.56 

Hired  power,  68,607  kw.  hr.  at  2.4<  16.46.1.68 

Oil  and  waste 6.22 

Total  operating   $16,898.41 

Maintenance: 

Steam   plant    $5.00 

Electric  plant   3.93 

Total  maintenance 8.03 

Total  operating  and  maintenance $16,907.34 

Less  other  departments,  20,573  kw.  hr.  at  2.4# 709.75 

Total  manulacturing  cost ; •.  $16,197.59 

Cost  of  Tranamission. 

Operating: 

Miscellaneous  supplies  and  expense,  4,283  kw.  hr.  at  2.4^  ......  $     165.50 

Substation  labor 1.889.38 

Total  operating  $  2,054.88 

Maintenance: 

Substation  trans-station  equipment 41.72 

Total  transmission $  2,096.60 

Distribution. 

Operating : 

Meter  reading $      381.00 

Trimming  arcs 107.62 

Supplies  and  expense 1.74 

Cost  of  meter  changes 588.08 

Lamp  renewals    427.46 

Customers'  repairs 981.00 

Carbons  used    104.35 

Globes  used 31.28 

Leased   signs    32.19 

Total  operating   $  2,654.72 

Maintenance : 

Street  lines  and  wires $      756.42 

Electric  services 173.03 

Street  lights  265.08 

Transformers    68.77 

Meters    505.60 

Total  maintenance    $  1.769.78 

Total  distribution   $  4,424.50 
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General  Expense. 

Salaries,  general  oiBcerB  $     351.00 

Salaries,  clerks    2,812.88 

Printing,  stationery,  postage  373.21 

Telegraph  and  telephone  106.34 

Advertising,  canvassing,  soliciting 484.46 

Miscellaneous  general  expense,  3,253  kw.  hr.  at  2.4^ 2,901.30 

Legal  expense 755.92 

Loss,  injuries,  and  damages 143.85 

Rents    - 678.00 

Taxes    1,063.93 

Insurance , 138.46 

Bad  debt  accoiut 151.61 

Storeroom  expense    3.08 

Municipal  compensation 682.14 

Total  general  expense $10,666.77 

Total  Operating  Expenses. 

Cost  of  manufacture $16,197.59 

Transmission 2,006.60 

Distribution    4,424.50 

General  expense 10,666.77 

Total    $33,385.46 

Total  gross  revenue   $41,708.34 

Total  operating  expenses 33,385.46 

Net  earnings $  8,412.88 

The  Commission  is  of  the  opinion  that  the  operating  expenses 
of  the  La  Junta  properties,  as  above  set  forth,  and  with  certain 
exceptions,  are  properly  chargeable  to  the  La  Junta  properties. 

Under  the  head  of  "transmission,"  in  the  above  statement  of 
operating  expenses,  is  the  sum  of  $2,054.88,  the  cost  of  substa- 
tion labor  and  miscellaneous  supplies  and  expense.  This  item  is 
properly  chargeable  to  La  Junta,  as  no  part  of  the  substation 
labor  or  miscellaneous  supplies  and  expense  occurs  as  to  any  of 
the  properties  of  the  respondent  company  except  these  properties 
in  the  city  of  La  Junta.  Under  the  head  of  "distribution"  in  the 
above  statement  of  operating  expenses  is  the  sum  of  $2,654.72, 
which  is  a  proper  charge  to  La  Junta,  as  the  entire  expense  of 
distribution  as  above  set  forth  occurs  within  the  city  of  La  Junta. 

[6]  Under  the  head  of  "maintenance"  in  the  above  statement 
of  operating  expenses  is  a  total  of  $1,769.78,  and,  while  the  items 
under  "maintenance"  are  properly  chargeable  to  La  Junta,  it 
has  been  ascertained  by  the  Commission  that  depreciation  is 
carried  under  the  head  of  "maintenance"  in  the  above  statement, 
and,  as  an  annual  depreciation  reserve  fund  will  be  ordered  set 
aside,  which  fund  will  be  a  duplication  of  some  of  the  items  set 
forth  under  the  general  head  of  "maintenance,"  the  Commission 
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has  arrived  at  the  sum  of  $500  as  a  proper  amount  to  be  de- 
ducted from  "maintenance,"  due  to  items  of  replacement  set 
forth  under  "maintenance,"  and  which  properly  come  under  Ae 
head  of  "depreciation,"  thereby  reducing  the  total  of  mainte- 
nance from  $1,769.78  to  $1,269.78,  and  reducing  the  total  of  "dis 
tribution"  from  $4,424.50  to  $3,924.50. 

[7,  8]  Under  the  head  of  "general  expense"  in  the  above  state- 
ment, and  under  the  subhead  of  "miscellaneous  general  expense," 
is  an  item  of  $2,901.30.  Included  in  this  amount  is  the  sum  of 
$1,626.86,  expended  by  the  respondent  company  during  the 
period  from  June  30,  1914,  to  June  30,  1915,  under  the  head  of 
"municipal  ownership  election  expenses."  While  this  is  a  prop- 
er charge  against  the  respondent  company, — as  this  company  has 
a  right  to  protect  its  property  through  any  legitimate  expend- 
iture,— and  therefore  should  be  included  in  operating  expenses, 
the  Commission  is  of  the  opinion  that  the  entire  amount  should 
not  be  charged  to  the  La  Junta  plant  as  an  operating  expense 
during  the  year  of  June  30,  1914,  to  June  30,  1915,  but  either 
should  be  distributed  over  the  entire  system  of  the  Arkansas  Val- 
ley Railway,  Light,  &  Power  Company,  the  respondent  company, 
or  spread  over  a  period  of  years,  if  charged  to  the  La  Junta  prop- 
erty as  an  operating  expense.  In  this  case  we  are. of  the  opinion 
that  the  same  should  be  distributed  over  the  entire  system  of  the 
defendant  company,  and,  in  order  so  to  distribute  it,  the  Com- 
mission has  arrived  at  a  percentage  on  the  consumer  basis, 
amounting  to  8.08  per  cent  applicable  to  the  La  Junta  properties, 
or  $130.03. 

It  therefore  appears  that  the  sum  of  $1,491.83  should  be  de- 
ducted from  the  item  of  "miscellaneous  general  expense,"  ab 
above  set  forth,  leaving  a  total  "general  expense"  of  $9,174.94. 

The  Commission  finds  that  the  net  earnings  of  the  La  Junta 
properties  of  the  respondent  company,  excluding  the  annual 
depreciation  reserve,  are  $10,404.71. 

[9]  Depreciation. — The  Commission  finds  the  proper  amount 
of  depreciation  to  be  set  aside  annually  by  the  respondent  com- 
pany for  the  La  Junta  properties  to  be  $2,500,  until  the  further 
order  of  the  Commission.. 

Service,-^The  Commission  finds  that  the  service  of  the  re- 
spondent company  in  the  city  of  La  Junta  is  adequate,    Consider- 
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able  money  has  bete  expended  by  the  company  in  rebuilding  the 
La  Junta  system,  and  np  complaints  were  placed  before  the  Com- 
mission as  to  inadequate  service.  Continuity  of  service  is  one  of 
the  important  factors  in  cases  of  this  nature,  and  after  a  thorough 
investigation  the  Commission  arrives  at  the  conclusion  that  no 
reasonable  criticism  of  the  adequacy  of  the  service  of  the  respond- 
ent company  has  been  or  can  be  made. 

Reasonable  Rates, — The  Commission  fitids  that  the  rates  and 
charges  of  the  respondent  company  now  in  force  and  effect  in  the 
city  of  La  Junta  are  unreasonable.  Following  is  the  schedule  of 
rates  and  charges  of  the  respondent  company  no^^  in  force  and 
eiTect  in  the  city  of  La  Junta : 

Present  Schedule  of  Kates  and  Charges. 
General  Lig:htiiig  Service: 

First    50  kw.  hr.  per  month,  per  kw.  hr .1 $  ".12 

Next  100  kw.  hr.  per  month,  per  kw.  hr. ,  .      .10 

Next  100  kw.  hr.  per  month,  per  kw.  hr 08 

Next  100  kw.  hr.  per  month;  per  kw.  hr *; 07 

Next  150  kw.  hr.  per  montli,  per  kw»  hir , . . .        .06 

Excess       kw.  hr.  per  month,  por  kw.  hr 04 

Discount l(Ki 

Minimum  per  month    $1.00 

General  flat  rate,  for  signs,  windows,  display,  and  outline  llghtiiig'  ' 

(patrolled  Bervice),  per  month  per  100  watts  connected  $1.25 

Discount 10% 

Minimum  per  month '. « $IU)0 

General  Power  Rate: 

First    100  kw.  hr.  per  month,  per  kw.  hr $  .08 

Next    200  kw^  hr.  per  month,  per  kw.  hr 4 . . .        .06 

Next    200  kw.  hr.  per  month,  per  kw.  hr.    .•-.. , M 

Next    600  kw.  hr.  per  month,  per  kw.  hr , ^4 

Noj[t  1000  kw.  hr.  per  month,  per  kw.  hr , .03 

Next  2000  kw.  hr.  per  month,  per  kw.  hr 02^ 

Bxcess        kw.  hr.  per  month,  per  kw.  hr 02 

Minimum  per  month  per  h.  p.  connected  1.00 

Old  Power  Rate    (under  which  there  are  still  a  small  number  of 
customers)  : 

1  to  100  kw.  hr.  per  month,  less  no  discount,  per  kw.  hr.  . .  .09 
101  to  150  kw.  hr.  per  month,  less  5%  discount,  per  kw.  hr.  . .  .09 
151  to  250  kw.  hr.  per  month,  leas  10%  discount,  per  kw.  hr.  ,.  .09 
251  to  400  kw.  hr.  per  month,  less  20%  discount,  per  kw.  hr.  . .  .09 
401  to  600  kw.  hr.  per  month,  less  25%  discount,  per  kw.  hr.  ..  .09 
Excess  kw.  hr.  per  month,  less  30%  discount,  per  kw.  hr.  ..        .09 

Additional  discount * 6% 

Irrigation  and  Refrigeration  Rate: 

Primary  charge  per  month  per  h.  p.  connected $1.00 

Plus  a  secondary  charge  for  all  current  consumed  for  a  period  of 

not  less  than  five  months,  per  kw.  hr 03 

Discount 10% 

Minimum  per  month  per  h.  p.  connected $1.00 

Irrigation  Only: 
At  the  expiration  of  the  above  period  (five  months) ,  the  cotisumei^ 
may  have  service  continued  for  the  other  seven  months  in  the 
year  by  a|rreeing  to  pay  for  each  of  the  seven  months: 

Per  month  per  h.  p.  connected $  .25 
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Plus  secondary  charge  per  kw.  hr.  for  all  current  of 05 

Discount    lO'/f 

Minimum  per  month  per  h.  p.  connected $  .25 

Street  Lighting  Service: 

54  series  arc  lights,  7  amperes,  2,000  c.  p.,  or  equivalent  in  cluster 

lights  of  4 — 60  watt  Ma^dM,  each  per  year $80.00 

44  Mazda  lights,  00  wutls  each,  per  cluster  of  four  per  year $80.00 

In  arriving  at  a  schedule  of  reasonable  rates  and  charges  for 
electric  energy  to  be  charged  by  the  respondent  company  in  the 
city  of  La  Junta,  the  Commission  has  assumed  that  the  company 
will  continue  to  do  business  within  the  city. 

The  Commission  finds  that  the  schedule  of  rates  and  charges 
as  hereinafter  set  forth  in  the  order  of  the  Commissiou  are  just 
and  reasonable. 

ORD£R. 

It  is  therefore  ordered  that  the  Arkansas  Valley  Railway, 
Light,  &  Power  Company  shall,  within  thirty  days  from  the  date 
of  this  order,  file  with  this  Conmaission  the  following  schedule  of 
reasonable  rates  and  charges  to  be  charged  by  it,  the  said  the 
Arkansas  Valley  Railway,  Light,  &  Power  Company,  within  the 
city  of  La  Junta: 

SCHEDULE  A— GENERAL  LIGHTING  SERVICE. 
Available  to  all  consumers  using  the  company's  standard  service  for  lighting. 
Rate: 

Fir<^t    60  kw.  hr.  per  month,  per  kw.  hr $  .11 

Next  100  kw.  hr.  per  month,  per  kw.  hr 09 

Next  100  kw.  hr.  per  month,  per  kw.  hr 08 

Next  100  kw.  hr.  per  month,  per  kw.  hr 07 

Next  150  kw.  hr.  per  month,  per  kw.  hr 06 

Excess  consumption  during  the  month 04 

Discount   10*;^ 

Minimum  per  month $1.00  net 

SCHEDULE  B— RESIDENCE  LIGHTING  SERVICE. 

Available  to  residence  consumers  onlv. 
Ka(e: 

First  6  kw.  hr.  consumption  per  "active"  room  per  month,  per  kw.  hr.  $  .11 
Next  5  kw.  hr.  consumption  per  "active"  room  per  month,  per  kw.  hr.       .08 

Excess  consumption  during  the  month,  per  kw.  hr 03§ 

Discount   10% 

Minimum  per  month   $1.00  net 

All  rooms  except  basements,  halls  not  in  general  use,  bath  rooms,  porches, 
and  unfinished  attics,  are  to  be  considered  as  "active;"  provided,  that  no  in- 
stallation shall  be  considered  as  having  losd  than  three  nor  more  than  nine 
active  rooms. 

SCHEDULE  C-  MUNICIPAL  STREET  LIGHTING. 
Rate: 
^69.00  per  year  for  each  7^  ampere  A.  C.  inclosed  arc  lamp  burning  all 

night. 
$69.00  per  year  per  cluster  of  four  100  watt  Masda  lamps,  burning  all 
night. 
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SCHEDULE  D— GBNBBAL  POWER  SERVICE, 
Available  to  all  oqusumers  usiikg  the  oom|MUiy's  standard  serrice  for  power. 
Rate: 

First    100  kw.  hr.  per  month,  per  kw.  hr $   07 

Next    200  kw.  hr.  per  month,  per  kw.  hr 06 

Next    200  kw.  hr.  per  month,  per  kw.  hr 05 

Next    600  kw.  hr.  per  month,  per  kw.  hr 04 

Next  1000  kw.  hr.  per  month,  per  kw.  hr 03 

Next  2000  kw.  hr.  per  month,  per  kw.  hr 02^ 

Kxeess  consumption  during  the  month,  per  kw.  hr 02 

Discount   10% 

JJinimum  per  month  per  horse  power  connected $1.00  net 

SCHEDULE  E— SIGN  AND  FLAT  LIGHTING. 

(Patrolled  8<*rvice) 
Rate: 

Per  month  for  each  100  watts  connected $1.25 

(burning  from  dusk  until  11:00  p.  M.) 

Discount  10% 

Minimum  per  month $1 .00  net 

SCHEDULE  F— IRRIGATION  AND  REFRIGERATION  RATE. 

A  fixed  charge  per  month  per  horse  power  connected  of $1.00 

Plus  an  energy  charge  for  all  current  consumed  for  a  period  of  not  less 

than  five  months,  per  kw.  hr 03 

Discount   10% 

Minimum  per  month  per  horse  power  connected $1.00  net 

SCHEDULE  F-1— IRRIGATION  ONLY. 
Rate: 

.'.t  the  expiration  of  the  above  five  months'  period,  the  consumer  may  have 
service  continued  for  the  remainder  of  the  year  by  paying  for  each  of  the 
seven  months  25  cents  per  horse  power  connected,  plus  an  energy  charge  of  5 
cents  per  kw.  hr.  This  schedule  will  be  subject  to  a  discount  of  10  per  cent 
with  a  net  minimum  of  25  cents  per  month  per  horse  power  connected. 

It  IS  further  ordered  that  the  above  schedule  of  rates  and 
charges  shall  become  effective  and  apply  to  all  electric  energy- 
furnished  by  the  Arkansas  Valley  Railway,  Light,  &  Power 
Company  to  the  municipality  of  La  Junta,  Colorado,  and  the 
citizens  thereof,  for  the  month  of  May,  1916. 

The  Public  Utilities  Commission  of  the  State  of  Colorado: 
S.  S.  Kendall,  Geo.  T.  Bradley,  and  M.  H.  Aylesworth,  Commis- 
sioners. 
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in-:  VILLAGE  OF  COUNCIL. 

[Case  No.  184;  Order  No.  367.] 

Rates  '^  Reasonableness  not  detertnined  prior  to  operation  of  aysfent, 

1.  The  reasonableness  of  a  water-rate  schedule  cannot  be  deter- 
mirifd  before  the  system  is  operated. 
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Service  —  Water  —  Tapphng  charge. 

2.  A  $10  charge  for  tapping  the  water  supplj  main  of  a  mimieipal 

system  is  unlawful. 

[June  0,  1916.] 

Application  of  the  Village  of  Council  for  approval  of 
Bcliedule  of  rates,  rules,  and  regulations  governing  its  waterworks ; 
a  $10  charge  for  tapping  mains  held  unlawful,  and  rates,  rules, 
and  regulations  otherwise  permitted  to  be  put  into  effect  without 
passing  upon  their  reasonableness. 

By  the  Commission:  [1,2]  On  the  9th  day  of  June,  1916, 
the  village  of  Council,  a  municipal  corporation,  filed  with  this 
Commission  copies  of  its  ordinance  Xo.  45,  which  ordinance  con- 
tains rules  and  regulations  governing  the  municipal  waterworks 
system  of  said  village,  and  provides  a  schedule  of  rates  to  be 
charged  the  patrons  of  said  waterworks  system. 

It  appearing  that  said  village  has  just  completed  its  said 
municipal  waterworks  system  and  has  not  yet  operated  the  same, 
the  Commission  cannot  determine  whether  or  not  the  rates  set 
out  in  the  said  schedule  are  reasonabla 

The  Commission  finds  that  said  village  should  be  permitted  to 
begin  its  operation  under  said  ordinance  !N'o.  45,  eo  that  it  may  be 
ascertained  whether  the  rates  set  out  in  said  schedule  are  reason- 
able, excepting,  however,  that  portion  of  §  4  of  said  ordinance 
which  provides  for  a  charge  of  $10  for  tapping  the  mains,  which 
charge  this  Commission  finds  to  be  unlawful. 

It  is  therefore  ordered  that  the  said  village  of  Council  be  and 
it  is  hereby  authorized  to  put  into  effect  from  and  after  June  15, 
1916,  the  schedule  of  rates  contained  in  its  said  ordinance  Xa 
45,  and  to  charge  and  collect  the  rates  therein  specified,  also 
to  apply  to  the  operations  of  its  said  waterworks  system  all  law- 
ful rules  and  regulations  contained  in  its  said  ordinance  Xo.  45, 
until  further  order  in  the  premises,  except  that  portion  of  §  4  of 
said  ordinance  which  provides  for  the  tapping  charge  in  this 
opinion  referred  to ;  Provided,  That  this  permission  is  not  to  be 
taken  as  a  finding  that  the  said  rates  are  reasonable  or  that  the 
said  rules  and  regulations  are  lawful. 

Note.— As  to  ri.^lit  to  compel  consumer  to  pay  for  the  connection 
with  water  mains,  see  Bothwell  v.  Consumers*  Co.  24  L.R.A.(N.S.) 
485,  and  note  attached  thereto. 
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ABBOTT  LIGHT  &  POWEE  COMPANY 

V. 

ANDREW  PAEKS. 

[Ko.  4400.] 

Service  —  Power  of  CommiMion  —  ContpeUing  consumer  to  repair 
eervioe  line. 

1.  The  lUinoU  Commission  has  no  power  to  require  an  electric  con- 
sumer to  repair  or  maintain  in  safe  condition  his  service  line  connect- 
ing with  the  transmission  line. 

Service --^  Slectridtp -^  Abandonment  of  service  ^^Conewner'B  refusal 
to  repair  service  line -^  Minimum  bill. 

2.  The  sole  electric  utility  in  rural  territory  will  not  be  permitted 
to  abandon  service  to  an  unremimerative  consumer  who  refuses  to  repair 
and  maintain  in  safe  condition  his  service  line  connecting  with  the 
transmission  line,  but  may  itself  be  required  to  repair  the  wire  upon 
the  consumer  guarantying  a  reasonable  minimum  bill. 

[April  18,  1916.] 

Complaint  by  the  Abbott  Light  &  Power  Company  to  require 
Andrew  Parks  to  either  repair  and  maintain  his  service  line  or 
to  obtain  permission  to  abandon  the  service  to  him;  utility  or- 
dered to  repair  and  render  safe  the  service  line  upon  the  con- 
sumer guarantying  a  monthly  bill  of  $2  per  ^nonth. 

Shaw,  Commissioner:  The  petitioner  herein,  the  Abbott 
Light  &  Power  Company,  a  corporation  and  public  utility  organ- 
ized and  existing  under  the  laws  of  the  state  of  Illinois  and  en- 
ga^d  in  a  business  of  furnishing  electricity  for  lighting,  heating, 
and  power  purposes  in  divers  municipalities  in  the  counties  of 
Cass,  Menard,  and  Mason,  has  filed  an  application  (dated  Nov- 
ember 18,  1915)  with  this  Commission,  seeking  to  require  the 
allied  defendant — one  Andrew  Parks,  an  individual  residing 
just  outside  the  corporate  limits  of  the  city  of  Petersburg,  county 
of  Menard — ^to  rebuild  and  maintain  a  service  pole  line  (some 
610  feet  in  length),  which  oonneots  the  residenoe  of  the  said 
Andrew  Parks  to  the  electric  lines  of  the  petitioner. 

A  hearing  in  the  matter  was  b^d  in  Springfield  on  January 
4,  1916.     Attomej  Ben  B.  Boynton  appeared  in  behalf  of  the 
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petitioner,  and  Attorney  George  Watkins  appeared  in  behalf  of 
the  said  Andrew  Parks. 

[1,2]  At  the  outset,  it  may  be  stated  that  this  Commission 
has  no  jurisdiction  to  compel  the  said  Andrew  Parks  to  rebuild 
or  to  maintain  the  service  line  in  question.  Such  jurisdiction  as 
the  Commission  takes  in  the  matter  will  relate:  (1)  To  the  condi- 
tions under  which  the  petitioner  will  be  required  to  rentier  serv- 
ice at  the  aforesaid  residence  of  the  said  Andrew  Parks;  and  (2; 
to  the  rates  of  charge  for  such  service. 

It  appears  from  the  record  that  the  service  line  which  now  i- 
connected  into  the  residence  of  the  said  Andrew  Parks  oriiriunllv 
was  installed  by  the  petitioner  some  twelve  years  ago  for  the  pur- 
pose of  carrying  a  fairly  profitable  load  obtained  at  the  premi>es 
of  a  former  consumer.  Removal  of  the  original  ccmsiimer  and  a 
demolishment  of  his  establishment  lead  to  the  reconnectlon  of 
the  old  service  wires  into  the  residence  of  the  said  Andrew  Parks. 
as  at  present.  The  said  service  line,  due  to  age  and  weathering, 
at  this  time  is  stated  to  be  in  a  verv  deteriorates!  physical  con- 
dition, and  is  presumably  a  menace  and  danger  to  the  safety  of 
the  traveling  public  thereabouts.  The  petitioner,  claiming  tbat 
the  business  to  be  derived  from  the  said  Andrew  Parks  is  quite 
insufficient  to  warrant  the  retention  and  maintenance  of  tlie 
aforesaid  service  lines  connected  to  its  electrical  sy.st'^m,  now 
seeks  either  to  have  the  said  service  line  repaired  at  the  expense 
of  the  said  Andrew  Parks,  or  to  obtain  permission  to  abandon  the 
service  completely. 

The  question  involved  is  by  no  means  susceptible  to  a  sreneral 
and  perfectly  satisfactory  solution.  The  mere  contention  that  a 
utility  may  do  away  with  some  small  portions  of  it^  system  which 
have  prtn^ed  to  be  losing  ventures  financially  has  been  disproved 
many  times.  On  the  other  hand,  the  rule  of  reason  must  apply. 
If  a  utility  is  forced  to  continue  many  unprofitable  ventures, 
simply  because  it  has  in  the  past  been  rendering  a  service  which 
some  individuals  may  desire  to  be  indefinitely  continued,  the 
ultimate  result  seems  unavoidable  receivership,  or  else  a  compen- 
satory increase  in  rates.  The  losses  maintained  in  one  portion 
of  this  utility's  business  natarally  are  to  be  offset  only  by  un- 
fairly discriminatory  profits  derived  f  ran  other  portions. 

The  qnestion  in  this  oaae  has  been  recently  considered  at  length 
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by  the  Railroad  Commission  of  Wisconsin,  in  the  cases  City 
School  Board  of  Beloit  v.  Beloit  Water,  Gas  &  £•  Co.  P.XJ.R. 
1915F,  31,  and  Re  Bloomer  Electric  Light  &  P.  Co.  P.TJ.R. 
1915F,  216.  In  the  latter,  the  Wisconsin  Commission's  analy- 
sis of  the  situations  involying  rural  consumers  is  worthy  of  a 
somewhat  full  citation,  to  wit: 

^'Before  summarizing  the  testimony  taken  at  the  hearing,  some 
mention  of  the  situation  theretofore  existing  at  Bloomer  may 
render  the  subsequent  piroceedings  clearer.  The  Bloomer  Elec- 
tric Light  &  Power  Company  secures  its  current  over  a  trans- 
mission line  from  Chippewa  Falls.  Mr.  L.  P.  Martiny,  who  lives 
some  f  of  a  mile  distant  from  this  line,  secured  service  therefrom 
by  installing  his  own  service. line,  the  company  furnishing  the 
transformer.  No  lightning  arrester  was.  put  in,  the. company 
claiming  that  it  was  unnecessary.  The  transformer  was  burucd 
out  in  June,  1914,  probably  as  a  result  of  an  electric  storm.  .The 
company  having  refused  to  restore  service  at  its  own  oost,  ^r. 
Martiny  was  without  service  until  an  order  of  the  Commisaiou 
was  made  (January  23,  1916,  15  Wis.  B.  a  R*  612^  P.U.R. 
1915A,  171)  requiring  that  service  be  reinstated  and  that  the 
company  furnish  and  maintain^  at  its  own  expense,  such  trans- 
formers, lightning  arresters,  and  other  equipment  as  were  neces- 
sary to  supply  such  service  in  a  reasonably  safe  and  reliable  man- 
ner. Although  this  decision  is  directed  toward  the  relief  of  a 
particular  party,  it  still  lays  down  the  principle  that  under 
similar  circumstances  a  utility  is  required  to  furnish  usable  and 
safe  service,    ... 

"(1)  The  increasing  demand  for  electric  service  from  rural 
districts  presents  new  problems  for  the  electric  utility.  Chief 
among  these  are  questions  relating  to  the  obligation  of  the  com- 
pany to  serve  such  consumers,  the  duty  to  furnish  service  equip- 
ment, and  the  matter  of  rates  chargeable  for  auch  service. 

"In  the  present  case,  the  petitioner  stands  ready  to  serve  all 
who  apply  for  service,  but  proposes  that  certain  conditions  here- 
tofore enumerated  shall  be  followed.  This  at  once  dismisses  the 
point  of  the  obligation  or  duty  of  the  company  to  so  serve,  and 
raises  the  issue  of  the  reasonableness  of  the  conditions  for  service 
which  the  petitioner  would  impose  upon  rural  consumer^^  .  .  .'• 
•^   "There  exists  a  wide  dissimilarity  between  rural  and  urban 

P.U.R.1916D. 


1096  ILLINOIS  PUBLIC  UTIUTIES  COMMISSION. 

service,  particularly  with  respect  to  the  UDfitallation  of  a  servioe 
line.  In  the  former  case,  the  point  of  prospective  utilization  may 
be  a  mile  from  the  nearest  existing  point  of  delivery  from  a  dis- 
tribution system,  while,  in  the  oities,  extensions  are  usually  made 
with  enough  prospective  consumers  in  ai^t  to  render  the  new 
line  profitable  at  once.  In  these  cases,  in  cities  where  the  pro- 
spective consumer  is  not  located  near  an  existing  distributioD 
line,  it  is  a  customary  practice  among  utilities  to  require  such 
prospective  consumers  to  make  a  depoeit  covering  the  necessary 
cost  of  extension,  to  be  refunded  either  when  additional  con- 
sumers in  the  adjacent  territory  save  the  compaliy  from  loss  on 
the  investment,  or  by  applying  a  certain  percentage  of  the  con- 
sumers' monthly  bill  as  a  refund.  This  would  indicate  that 
some  modification  of  the  idea  would  be  feasible  for  rural  exten- 
sions. 

'The  question  of  line-extension  cost,  rather  than  the  cost  of 
other  equipment,  is  the  one  variable  factor  in  the  situation.  In 
order  to  work  out  a  rate  that  is  not  discriminatory,  it  is  necessary 
to  eliminate  as  far  as  possible  the  variable  factors.  If  the  rural 
extensions  were  of  uniform  length,  and  it  were  found  reasonable 
to  require  the  company  to  install  them,  then  an  average  rate 
would  meet  the  situation.  Since  this  is  impossible,  the  elimina- 
tion of  line  extensions  seems  necessary.  This  would  mean  that 
this  cost  should  be  borne  by  the  oonsumers.    .    •    • 

"So  far  as  line  extension  is  concerned,  then,  the  request  of  the 
petitioner  that  consumers  shall -furnish  this  part  of  the  equip- 
ment is  reasonable.  The  conclusions  reached  on  this  phase  of  the 
case  are  expressions  of  a  general  principle;  but  it  is  felt  that 
owing  to  the  numerous  variations  in  facts  which  diflFerentiate  re- 
spective rural  extensions,  even  the  general  principle  must  be  sub- 
ject to  modification  to  suit  the  particular  situation  presented. 

"A  utility  is  ordinarily  bound  to  furnish  safe  and  usable  cur- 
rent This  principle  holds,  then,  that  the  petitioner  company 
should  furnish  transformers  and  li^tning  arresters.  This  is  an 
expense  that  can  be  supported  by  the  rates  charged,  and  is  dis- 
tinguishable from  the  matter  of  extension  of  lines  in  that  the  in- 
vestment required  per  consumer  is  much  more  standard  and  uni- 
form than  in  the  latter  case.     An  adequate  demand  ohai^  or 

minimum  bill  saves  the  utility  from  loss.    The  mere  fact  that  the 
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investment  is  somewhat  larger  than  an  urban  consumer  would 
require  cannot  constitute  a  sufficient  reason  for  forcing  the  rural 
consumer  to  buy  all  of  his  own  equipment.  Rendering  service  of 
this  kind  in  rural  districts  has  hitherto  been  regarded  by  utilities 
in  general  too  much  as  a  favor  extended,  to  which  their  common- 
law  obligations  did  not  attach.  Where  a  utility  has  undertaken 
to  supply  a  rural  district;  it  must  do  so  without  discrimination, 
supplying  the  necessary  equipment  where  this  can  reasonably  be 
done.  We  have  found  that,  in  this  case,  the  installations  of  ru- 
ral services  cannot  reasonably  be  required  of  the  company,  but 
we  cannot  find  that  the  company  should  not  be  required  to  fur- 
nish transformers  and  protective  devices.    .    .    . 

"So  far  as  the  duty  of  the  company  to  provide  safe  service 
is  concerned,  the  lives  and  property  of  its  consumers  must  be 
protected  from  damage  through  abnormal  circumstances,  such  as 
lightning.  The  decisions  quoted  in  this  connection  in  the  Mar- 
tiny  Case,  heretofore  referred  to  (15  Wis.  R.  C,  R.  612  at  p. 
613,  P.U.R.1915A,  171),  are  still  pertinent  and  may  be  cor- 
roborated by  many  others  of  equal  weight. 

*'(8)  The  minimum  bill  allowable  can  now  be  determined  up- 
on the  basis  of  installation  of  equipment  as  is  hitherto  found 
reasonable.  The  following  estimate  shows  about  what  the  bare 
cosrt  of  supplying  a  consumer  would  be,  without  considering  fixed 
charges  on  any  portion  of  the  transmission  system  or  any  part  of 
the  general  expenses.  The  average  investment  by  the  company 
is  assumed  to  be  about  $150,  and  the  bare  cost  of  current,  in- 
cluding line  and  transformer  loss,  to  be  2  cents  per  kw.  hr. 

Minimum  BiU  Estimate. 
Interest,  depreciation,  and  taxes  on  average  investment,  13%  on  $150  $20.00 

Reading  meters '. *. . . .       4.00 

Current  6.00 

Total   $30.00 

Or,  per  month 2.60" 

>  Th^  situatioti  at  Petersburg,  while  not  absolutely  analogoos  to 
that  outlined  by  the  Wisconsin  Commission,  is  sufficiently  com- 
parable to  be  noticeable.  Conclusions  which  are  reached  should 
take  cognizance  of  all  features  of  the  situation.  Above  all,  it  is 
to  be  remembered  that  a  certain  definite  cost  prevails,  both  in  the 

installation  and  in  the  maintenance  o£  any.  given  rural  service. 
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A  utility,  monopolistic  in  character  throfughout  its  territory,  is 
morally  bound  to  serve  all  possible  consumers  which  it  can  reaclu 
But  this  obligation  does  not  necessarily  carry  with  it  an  everlast- 
ing burden  of  continued  losses.  Rural  consumers,  like  urban 
coDsumers,  should  bear  the  reasonable  cost  of  service. 

It  would  seem  that  the  service  now  rendered  at  the  residence  of 
the  aforesaid  Andrew  Parks  should  not  be  interrupted.  In  this 
particular  case,  the  Commission  finds  that  the  most  equitable 
solution  of  the  question  is  to  require  the  petitioner  to  rebuild  the 
service  line  in  dispute,  provided  that  the  service  rendered  is  made 
fairly  remunerative  by  the  establishing  of  a  reasonable  minimum 
monthly  charge.  This  case  is  decided  upon  its  individual  merits, 
based  on  the  record  established  at  a  hearing,  and  in  no  manner 
should  be  indiscriminately  taken  as  a  precedent  for  another 
case  of  more  or  less  dissimilar  characteristics. 

It  is  therefore  ordered  that  the  Abbott  Light  &  Power  Com- 
pany, within  sixty  days  after  the  date  of  this  order,  shall  repair, 
rehabilitate,  reconstruct,  and  render  safe  the  above-described 
electric  service  line  leading  into  the  residence  of  one  Andrew 
Parks — an  individual  living  near  the  corporate  limits  of  the  city 
of  Petersburg,  county  of  Menard — ^provided  the  said  Andrew 
Parks  assents,  in  writing,  within  twenty  days  after  the  date  of 
this  order,  to  sustain  a  regular  minimum  monthly  bill  of  $2  per 
month. 

^  By  order  of  the  Commission  at  Springfield,  Illinois,  this  13tli 
day  of  April,  1910. 
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COMMISSIONERS  OP  HIGHWAYS 

v. 

RECEIVERS,  CHICAGO,  PEORIA,  ft  ST.  LOUIS  RAILBOAD 

COMPANY. 

[No.  4749.1  ' 

Bridges  —  Hightca^  eroBsings  —  Duty  of  railroad  to  maintain. 

A  railroad  is  under  no  obligation  to  maintain  a  highway  hridjge 
ov«r  a  matuval  drain  although  lying  wholly  within  th0  right  of  way. 
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f^^re  the  land  l^etween  fbe  bridge  and  the  track  is  level  and  the  oon- 
atruction  of  the  railroad  did  not  make  the  bridge  neceasarj. 

[June  2,  1916.] 

Complaint  asking  for  an  order  of  the  Commission  directing 
the  defendant  railroad  company  to  maintain  a  suitable  bridge  at 
a  highway  crossing;  dismibsed. 

By  the  Commission:  This  is  a  complaint  concerning  the 
dangerous  condition  of  a  highway  bridge  on  the  main  traveled 
road .  between  Oakf ord  and  Petersburg,  where  said  highway 
crosses  the  tracks  of  the  Chicago,  Peoria,  &  St.  Louis  Railroad 
Company.  Petitioners  seek  an  order  of  this  Commission  direct- 
ing the  said  railroad  company  to  build  a  suitable  bridge  or  cul- 
vert at  this  point 

It  appears  that  the  present  bridge  is  located  wholly  within  the 
right  of  way  lines  of  the  railroad,  the  two  corners  of  the  bridge 
next  the  railroad  being  respectively  16  and  21  feet  from  the 
track.  Between  the  bridge  and  the  tracks  the  highway  is  prac- 
tically level.  The  weight  of  the  evidence  tends  to  establish  the 
fact  that  the  highway  was  laid  out  after  the.  railroad  was  built, 
and  that  the  bridge  spans  a  natural  drain. 

The  statutes  require  railroads  to  construct:  and  maintain  cross- 
ings ajid  approaches  thereto,  within  their  rights  of  way,  so  as  to 
be  safe  to  persons  and  property.  In  this  case  the  duty  of  the  rail- 
road to  maintain  the  bridge  depends  upon  the  question  whether 
the  bridge  shall  be  considered  to  be  included  in  the  approach  to 
the  crossing.  The  courts  have  held  that  bridges  built  entirely 
within  the  right  of  way  lines  are  not  necessarily  a  part  of  the  ap- 
proaches. 

In  the  case  of  OTallon  v.  Ohio  &  M.  R,  Co.  45  HI.  App.  572, 
the  court  said  in  referring  to  the  statute:  "It  is  quite  evident 
that  the  words  ^railroad  crossings  of  highways'  ...  do  not 
mean  that  the  crossing  includes  the  entire  width  of  the  right  of 
way.  .  .  •  If  that  had  been  the  intention  of  the  legislature, 
there  would  have  been  no  propriety  or  force  in  the  subsequent 
words,  *and  the  approaches  thereto  within  the  right  of  way.'  The 
two  phrases  were  intended  to  describe  different  portions  of  the 
space  within  the  right  of  way  of  the  railroad  company.  The 
words.  Railroad  crossings,'  that  portion  composing  the  track  or 
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roadbed,  and  the  'approaches  thereto/  that  portion  extending 
from  the  track  or  roadbed,  on  each  aide  thereof,  back  so  far  as 
might  be  necessary,  'so  that  at  ail  times  they' — ^the  railroad 
crossings — 'shall  be  safe  as  to  persons  and  property.'  In  order  to 
secure  this  requirement  there  must  be  approaches;  but  those  re- 
quired to  be  constructed  are  'approaches  thereto ;'  that  is,  to  'the 
railroad  crossings  of  the  highways.'  It  is  supposed  that  the  word 
'approach'  as  used  in  this  statute  is  to  be  given  its  ordinary  mean- 
ing. It  is  common  knowledge  what  an  approach  is  to  a  bridge 
on  a  highway.  It  is  simply  that  prepared  or  made  condition  on 
each  side  of  the  bridae  that  makes  ...  a  safe,  easy,  and 
convenient  way  of  getting  across  the  bridge." 

In  this  same  case  the  court  held  that  the  approaches  to  tLo 
crossing  did  not  include  bridges  on  each  side  of  the  railroad  both 
within  the  right  of  way,  one  of  which  was  19  feet  and  the  other 
27  feet  from  the  center  of  the  track,  where  the  ground  between 
the  bridges  and  the  track  was  level. 

In  this  present  case  it  does  not  appear  that  the  necessity  for 
the  bridge  was  in  any  manner  caused  by  the  construction  of  the 
railroad.  In  view  of  the  definition  put  by  the  courts  upon  the 
term  "approaches"  as  used  in  the  statute,  the  Commission  is  of 
the  opinion  that  in  the  present  instance  the  bridge  cannot  be  held 
to  be  a  part  of  the  approach,  and  that  the  railroad  is  under  no 
obligation  to  maintain  same.  The  petition,  therefore,  should  be 
dismissed. 

It  is  therefore  ordered  that  the  petition  herein  of  the  Commis- 
sioners of  Highways  of  Road  District  Xumber  Five  of  the 
County  of  Menard  be  and  the  same  hereby  is  dismissed. 

By  order  of  the  Commission  this  2d  day  of  June^  1916.    Dated 

at  Springfield,  Illinois. 
P.U.R.1916D. 


INDEX 


Abandonment  of  Mrrioe,  see  Sebyicsb,  14-16. 

ACCOUNTIHG. 

1.  Newly  insUUed  equipment  not  releasing  other  equipment  should 
be  charged  to  oonstruction,  but  if  it  releases  other  equipment,  it  is  to 
be  charged  to  depreciation  reserve.  Be  Tucson  Gas,  Electric  Light  & 
P.  Co.   (Ariz.)   640. 

2.  Items  of  replacement  should  be  deducted  from  "maintenance" 
in  a  statement  of  operating  expenses,  where  they  were  allowed  for  in 
the  annual  depreciation  reserve  fund.  La  Junta  v.  Arkansas  Vall^  R. 
Light  k  P.  Co.  (Colo.)  1076. 

ACCOUNTS. 

Consideration  of  plant  and  equipment  account  in  street  railway 

valuation,  see  Valuation,  9. 
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ACQuisrrioif  of  property. 

As  purpose  of  security  issues,  see  Ssoubity  IfistTSB,  16. 

ACTUAI.  PERFORMAH CE. 

As  theory  of  valuation,  see  Valuation,  8. 

AOTUAX.  TRIAL. 

Necessity  of,  to  warrant  interference  by  court  of  order  directing 
physical  connection  of  telephones,  based  upon  conflicting  evi- 
dence, see  Appeal  and  Review,  4. 
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See  Bettebments. 

AlMBaVJAOT. 

Of  service,  see  SiftviCE. 

ADVAHCE  PAYMENT. 

Advance  payment  for  service,  see  Payment,  1,  2. 
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Profit  of  telephone  directory  advertising,  see  Retubn,  23. 

AGENTS. 

Consideration  of  sums  due  frcm,  see  Valuation,  61. 
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AMUSEMENT  PARK. 
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Pending  court  appeal  from  order  denying  right  to  operate  withoat 
certificate  of  convenience,  aa  affecting  right  to  interpose  claim 
of  right  to  operate  in  subsequent  prooeeding,  see  Ordois,  2. 

1.  Appellate  jurisdiction  dependent  upon  the  amount  in  contro- 
versy is  determined  by  the  amount  of  damages  on  the  face  of  a  c<»i- 
plaint  sufficient  against  general  demurrer.  Johnson  v.  Pacific  Power 
k  Light  Ck>.  (Wash.)   548. 

2.  On  an  appeal  from  an  order  of  the  Commission,  the  appeUant 
has  the  burden  of  showing  that  the  Commission  acted  unreaaon«J%,  or 
without  evidence,  or  contrary  to  the  manifest  wel|^t  of  the  evidence. 
Re  Relief  Electric  Light,  Heat  ft  P.  Co.  (Pa.)  692. 

II,  Scope  of  review  Iky  court, 

3.  A  question  not  presented  and  argued  in  an  appellate  court  wiD 
not  be  considered  by  such  tribunal.  Public  Service  Electric  Co.  v.  Pub- 
lic Utility  Comrs.  (N.  J.)  107. 

4.  An  order  of  the  Wisconsin  Commission  directing  physical  con* 
nection  between  telephones,  and  prescribing  the  compensation  to  be  paid 
for  services  rendered  by  the  utiTit'es,  will  not  be  interfered  with  by  the 
P.U.R.l»16n. 
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APPEAL  AND  RjcvlJfW^floiiltwiietg. 

Mvrt  upon  oonllletiiig  cftaim  «ivideaeer  u  to  its-  probablft.  dBfttiio(6ntal 
effect  belbre'thflv*  hM  been  an  aotoal  trial,  eqpeciallf  aartiie  Oodnmidnon 
ecnild  revte  tke- order  ai  aay  tkiie,.aiid  such^ordera:  womld  be>  reviewable 
by  the  coorta.    Wiaoonsfai  Teleph.  Go.  ▼.  Rikilroad  Cc^nnuMon  fWie.) 

▲PPUCATIOX. 

Application  for  order  anthorizing  increaae  in  rates  aa  a  ''case" 
within  Oommiflflion  rale  requiring  notice  of  bearing,  aee  Pbo- 


JLi^FORl'lomCBIfV. 

jr.  In  case  of  HngUf  wMUly,  I-^IO. 

a.  In  generally  1.  •  ' 

b.  Meetricity,  j0-«. 

i.  Barpetis^8, 9-^.  ■       .     '   ''        ' 

J&.  Investment  or  values,  5-^. 
e.  Street  raiUt'ays,  9^11, 

1,  BxpenseAf  9, 

2,  EttmingH,  lO, 

8.  Investment  or  vaVues,  il^    '     '      '      '     ' 

d.  Telephones f  12^14, 

e.  if  ater  and  irrigation,  15,19. 

1,  Hocpenses,  16. 

2,  Investment  or  values,  10, 
it.  In  ease  of  joint  eiderprise,  17'-20: 

■  a,  Tower  of  Commission,  17. 
b.  J'oint  railroad  rates,  18. 

o.  Physical  connection  between  telephone,  IP, 
d.  Utilities  tising  single  plant,  20. 

I,  In  case  of  single  uHHiy. 
a.'-  In'  g^neratm 

•  1,  Expense  of-  a  municipal  o^^nelrshtp  election  1 1n  u  eity  fonnftig  a 
part  of  the  territory  occupied  by  a  priV4teIy  owned  wtility  was  charged 
te  the  entire  system,  rattier  ^an  against  the  plant  in  the  city  where 
inonrred.    LaJnnta  v.  Arkansas  Valley  R.  Light  A  P.  Oo.  (Colo.)  1076. 

b.  Electricity, 

1,  Expenses, 

2.  Upon  being  required  to  place  electric  wires  underground,  the 
ntUity- should  pay  idie.<costof  the  conduit  and  cable  from  the  ourb  line 
into,  the  building,,  if  the  distance  is  net  greater  than  30  feet^  and  the 
eeet  of  the  cable  terminal  inside  the  eustoraer's  premises,  the  cuBtomer 
being  required  to  pay  the  cost  of  the  main  line  switch  and  cut-olit  with 
its  inclosinsr  box.  Stein  y.  Ck>n8olidated  Gas  Co.  (N.  J.)  80. 
P.U.R.1016D, 
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APPORTIONMENT— ocmtiwued. 

8.  Tbe  aanofunt  of  flteam  used  lor  ^owrmttiif  deetrie  cumnt  «■• 
fixed  •eoordiiig  to  the  proportion  wi&ioh  the  weigki  UMd  for  that  por^ 
poBe  bore  to  the  total  amount  of  steam  generated,  iftoyndap  ▼.  Roimdi^ 
Ckwl  Min.  Ca   (Monl)   893. 

4.  Tlie  expense  of  a  steam  plant  used  in  sereral  departments  was 
apportioned  according  to  the  amount  of  steam  used  by  each.  Koundup 
V.  Roundup  Coal  Min.  Co.  (Mont.)  383. 


j9.  InvesUnent  or  volueB. 


5.  The  value  of  a  steam-boiler  plant  was  apfortleBcd  beipsi.  iha 
different  departments  upon  the  basis  of  the  amount  of  steam  used  bj 
each.    Roundup  v.  Roundup  Coal  Min.  Co.  (Mont.)  393. 

6.  Hie  value  ef  electric  generating  equipmenft  furnishing  current 
to  several  departments  was  apportioned  aooording  to  the  amoimt  of  cur- 
rent consumed  by  each.  Roimdup  v.  Roundup  Coal  Min.  Co.  (Mont) 
393. 

7.  The  investment  in  property  used  W  geCerating  current  for  sev- 
eral divisions  of  a  utility  was  apportioned  to  one  division  on  the  basis 
of  the  relation  of  its  maylmum  demand,  at  the  time  of  the  station 
peak,  to  the  total  maximum  demand.  La  Junta  v.  Arkansas  Valley  R. 
Ught  k  P.  Co.   (Colo.)   1076. 

8.  The  value  of  arc-lighting  trann^onnara,  motor-generator  aets, 
and  rotary  converters  used  in  connection  with  the  street  railway  system 
of  a  utility  also  supplying  current  for  other  purposes  in  other  localities^ 
should  not  be  included  in  the  investment  in  generative  properties,  in 
apportioning  the  cost  of  current  to  one  locality,  since  such  devices  sre 
mere  energy  transformers  not  used  in  generation.  Ia  Junta  v.  Arkansas 
Valley  R.  Ligh^  A  P.  Co,  (Colo.)  1076. 


c.  JStreet  ralltfoys, 

i.  Moppenuea. 

9.  Operating  titpmam  of  a  stnss*  railway  operating  several  lines 
were  I4»portioiied  as  follows:  Maintenanoe  of  way  on  the  proportiomd 
mileage  basis,  power  and  maintenance  of  eqnipment  on  l^e  ear-mile 
basis,  traAe  and  operation  of  cars  on  the  car-hour  basis,  and  general 
expenses  on  the  gross-revenue  basis.  Butler  v.  Lewiston,  A.  ft  W.  Street 
R.  Co.  (Me.)  26. 


2,  Baminga. 

10.  A  street  railway  route,  charged  in  rate  nmking  with  a  propor- 
tion of  the  cost  of  tracks  in  joint  use,  should  have  its  income  credited 
with  the  same  proportion  of  the  inoome  from  cars  on  another  route 
using  the  tracks.  Butler  ▼.  Lcrwiston,  A.  ft  W.  Street  R.  Co.  (Me.)  86. 
P.U.R.1916D. 


IKDBX.  1105 

APPORTIONHENT-HxmiifiiMtf. 

3»  Investtnent  or  valuta. 

See  also  supra,  8. 

11.  The  original  cost  of  street  railway  property  used  by  or  on  sereral 
liiips  was  apportioned  as  follows:  Tracks  on  the  basis  of  the  number 
of  ear  trips,  a  snowplow  on  the  basis  of  the  tine  in  use, «  line  ear  and 
a  construction  car  on  the  basis  of  length  of  line  applied  to  car  mileage^ 
a  power  station  on  the  basis  of  the  number  of  kilowatt  hours  used,  car 
houses  and  shops  for  cars  in  active  use  on  the  basis  of  the  number  of 
cars,  and  a  car  bam  for  storage  of  seasonable  cars  on  the  basis  of  the 
space  occupied.    Butler  v.  Lewiston,  A.  &  W.  Street  R.  Ck».  (He.)  25. 

d.  Teleplumes. 

12.  City  and  rural  telephone  traffic  was  apportioned  on  the  basis  of 
the  originating  source  of  the  calls.    Ke  Roanoke  Teleph.  Co.  (111.)  781. 

13.  Telephone  operating  expenses  were  apportioned  between  toll  and 
exchange  service  by  charging  toll  with  operators'  wages  in  proportion 
to  the  tiniie  spent  in  the  service,  and  with  20  per  xsent  of  other  total 
expenses  not  directly  allocated  to  either  service.  Re  Lincoln  Teleph.  & 
Teleg.  Co.  (Neb.)  672.  '^ 

14.  Telephone  exchange  operating  oOsts  were  apportioned  to  switeti- 
ing  service  on  the  basis  of  the  ratio  of  switdiii^  stations  to  total  sta- 
tions, except  charges  for  revenue  accounting  and  collecting,  which  were 
apportioned  on  the  basis  of  the  ratio  of  switched  lines  to  siilMtstibeiH^ 
stations.    Re  Lincoln  Teleph.  A  Teleg.  Co.  (Neb.)  572. 

e.  Water  and  irrigation, 

1.  Expenses, 

15.  Upon  an  irrigation  distribution  system  being  built  for,  and 
capable  of,  serving  a  tract  of  arid  land,  but  actually  serving  only  a 
part,  main  ten  A  nee,  taxes,  office,  and  general  expense,  should  be  appor- 
tioned on  the  basis  of  the  entire  number  of  acres,  and  operating  charges 
on  the  basis  of  the  number  of  acres  served.  Bui>ford  V.  Oonsttm^^ 
Ditch  Co.  (Wash.)  448. 

9.  Investment  or  values, 

16.  That  portion  of  a  water  company's  plant  devoted  to  irrigation 
service  will  not  be  considered  by  the  California  Commission  in  a  pro- 
ceeding to  determine  the  reasonableness  of  domestic  rates,  where  irriga- 
tion was  voluntarily  furnished  at  the  bare  cost  of  pumping,  although 
it  is  not  necessary  that  each  portion  of  such  a  plant  should  produce  a 
proportionate  shase  of  the  total  profits.    Re  Bell  Water  Co.  (Cal.)  106. 

II,  In  cA8c  of  joint  enterprise, 
a.  Power  of  Commtsston. 

17.  The  Ohio  Commission's  general  statutory  power  to  establish  a 
P.U.R,lftl6D.  70 
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joint  rate  for  carriers  do^  not  authorize  it  to  apportion  a  joint 
rate  which  it  has  not  ^ed.  '  Dayton  &  T.  Slectric  R.  Go.  v.  Western 
Ohio  R.  Ck>.  (Ohio)  445. 

,   l», ,  Joint  railroad  rates. 

Statutes  providing  for  apportionment  of  joint  rates,  as  contrayening 
constitutional  rights,  see  CowBHTunowAL  Law,  7. " 

•  .  18.  The  shipper  hafl  no  interest  in  the  apportioQment  of  a  through 
rate  between  ttie  connecting  carriers.  Greer  y.  Baltimore  &  O,  E.  Co. 
(W.  ya,)  286.  .  , 

c.  Bhifsieal  eanneotion  between  telephones* 

19.  A  local  telephone  company'  may  be  required  to  meet  the  expense 
of  making  and  maintaining  physical  connection  with  a  longdistance 
company,  required  to  be  made  for  the  benefit  of  subscribers  of  the 
former.  Moore  v.  Pioneer  Teleph.  &  Teleg.  Co.   (Okla.)   701. 

d.  Vtiltties  using  siitgle  plant, 

20.  Joint  expenses  to  two  gas  companies  supplying  separate  cities 
from  a  single  plant  were  appcnrtioned  on  .the  basis  of  the  quantity  of 
gas  sold  in  each  oity.    West  Allis  ▼.  West  Allis  Gas  Co.  (Wis. )  740. 

AFVRfiOIATiaH. 

Consideration  of,  in  ascertaining  original  cost,  aee  ViXUATiozf,  21. 

AFPBO  ACHES. 

Consideration  of  cost  of  road  approaches  in  valuation  of  ferry,  aes 
Valuation,  49. 

ARC-LIGHT  TRAHSFOBMERSk  . 

Apportionniient  of  inTesteeiit  in*  see  ApFOBnoNMEirr,  8. 

ABTIFICIAZi  GAS. 

See  Gas. 

A8CERTAI10CEHT.  ^ 

Of  value  or  cost,  see  Valuation,  10-24. 

ASSESSMEHT. 

Consideration  of  assessment  for  public  improvement  In  valuation 
proceedings,  see  VALUATlOfT,  52. 

ATTACHIHG  BtTSINEM. 

Allowance  for  cost  of,  in  valuation  prooeedings,  see  Valuatkmi; 
82-95. 

ATTRACTING  BUSINESS. 

Consideration  of  invetrttoent  for,  see  VALXTAmoN,  «3.  '        * 
P.U.R.1916D. 
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AUTOMOBILES.  t'    ^      : 

J.  Ingenm%il,.J,  9, 

II,  Certificate    of    convenience    for    operation,  of^   as   common 
oarriera,  8,  4. 

/.  In  general, 

Anto  bus  competition  with  street  railwayB,  see  Monopoly  \^in)  Ck)M- 
piBTinoN,  4-6,  13. 

Automobiles  operate  oyer  fixed  route  for  carrying  passeng^ii' as' eom>' 
mon  carriers  under  Pentisylvknia  statute,  see  Public  Ut^ilities.  6. 

Consideration  of  automobile  coiiipetition  in  fixing  return  for  street  rail- 
way, see  Retubn,  32.  ' 

1.  It  is  ilie  polky-iof  t^e  New  Yock  Ck)iiunii6ion,  Sepon4  Dii^trict, 
not  tc  permit  tiie  use  ol  dheap  oeeoiid'lumd  autoiopbileB  of  the  touring 
car  type  as  a  regular  meana  of  traaaporting  passengers,  at  a  low  rate 
of  fare  over  regular '  urban  rotfteS).  exoftpt  in  eaaea  (Of  extreme  urgency. 
Re  Ashmead   (N.  Y.)   10. 

2.  Municipal  consent  to  the  operation  ol»  an  auto-bus  linct  required 
by  §  26  of  the  Transportation  Corporations  Law,  is  not  a  franchise 
within  the  meaning  of  §  37  of  the  Second-Class  Cities  law  re^^ring 
iranchised  to  be  disposed  .of .  at  pubUo  auction .  to  the  litest  bidder. 
Re  Woodlawn  Improv.  Asso.  Transp.  Corp.  (N.  Y.)   1. 

II,  Certificate    of    cottveniefice    for    operation    off    ae    conwnon 

oarriera^- 

3.  An  individual  cannot  lawfully  operate  automobiles  as  a  common 
carrier  upon  the  public  highways  without  the  approval  of  the  Penn- 
sylvania Commission,  by  virtue  of  automobile  licenses  granted  to  him 
by  the  state  under  a  police  law  having  reference  to  the  use  of  public 
highways  by  all  motor  vehicles,  where  the  Public  Service  Company  law 
requires  a  certificate  of  public  convenience  before  engaging  In  any 
public  service  business.     Scranton  R.  Col  v.  Walsh  ( Pa. )   18. 

4.  The  fact  that  jitneys  furnish  a  pleasant  mode  of  travel  for  a 
large  number  of  city  people  who  desire  to  patronize  them  is  no  ground 
for  granting  a  certificate  of  convenience  for  the  ope^tiidA>tliercDf^:wbOVi 
the  competition  so  created  would  greatly  aifect  the  reinanfute  and  the 
future  development  of  the  existing  street  railway  system.  Re  Aahmead 
(N.  Y.)   10. 

AVERAGE  PRICES. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  19,  23. 

BACTERIA. 

Water  containing,  as  unfit  for  domestic  usie,  see  SnviQiiV  42. 

BASEBAU^. 

Consideration  of  land  leased  for  a  baae-ball  game  to.  ait^&ct  buai- 
ness  for  street  railway  company,  see  Valuatidk,  63. 
P.U.R.1916D. 
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BENEFITS. 

Authority  to  issue  securities  against  different  properties,  not  de> 
nied  merely  because  of  unequal  benefits  to  the  preperties,  see 
Sbcttritt  Is8tnB8,  1. 

BEKEVOLEMT  PUBPOSES. 

Schools  as  charitable  or  benevolent  purpose  within  meaning  of 
llaine  statute  authorizing  free  serrioe,  see  Discbimination,  6. 

BETTERMENTS. 

Interest  on  notes  for  money  supplied  in  making  improvements, 
as,  operating  charge,  see  Bjetubi7,  21. 

Cost  of  highway  improvements  incidental  to  street  railway  opera- 
tion as  operating  expense,  see  Rktubn,  22. 

Allowaaice  in  earnings  to  enoourage  replaeeoMBt  of  old  atyle  cable 
ferry  with  modem  eogine^propeUed  boats,  in  fixing  return  for 
ferry  company,  see  Bbfobn,  33. 

Issuance  of  security  issues  for,  see  Bacvmm  Ibbveb,  17. 

Consideration  of,  in  valuation  proceedings,  see  Vaj^uahon,  11,  53- 
67. 

BXU.8. 

Consideration  of,  in  valuation  proceedings^  aee  Valuation,  12,  13. 

BIIXS  FOB  SERVICE. 

Bills  for  service  generally,  see  Patiibnt, 

Statement  of  rates  and  discount  for  prompt  payment  in  bills,  see 

Payment,  7. 
Allowance  for  time  necessary  for  making  out  bills  in  ascertaining 

operating  expense^  see  Rktdbn,  11. 

BOAT  LINE. 

Jiarisdiction  of  New  Yoric  Commission  to  restrain  relocation  by 
railroad  of  terminal  for, transfer  of  freight  from  boat  line,  ses 
Sbbvige,  1. 

BOND  DISCOUNT. 

Consideration  of,  in  ascertaining  original  cost,  see.  Valuation,  18. 

BONDHOLDERS. 

Price  received  at  foreclosure  sale  under  an  agreement  with,  as 
measure  of  value,  see  Valuation,  16.   • 

BONDS. 

Inability  to  pay  interest  on  bonds  as  indicating  that  iwtes  are  (ot 

low,  see  RETUim,  31. 
Issuance  of,  see  generally  Sbcubitt  Issues. 
Issuance  of  stock  dividends  against  surplus  to  be  uaed  to  r«tii% 

see  Sscuirmr  Isbusb,  2. 
Conversion  of,  into  stock,  see  SfeouuTT  Idbues,  6,  7. 
P.U.R.1916D. 
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^OSDS— continued. 

Refunding  of  preferred  steck  u  porpeee  of  iaeaaace  of  bonda^  Mte 

SXXnTBTIT   IS8I71S,    13-1& 

Proportion  of  stock  to,  see  Sbcubitt  Issues,  26,  27. 
Consideration  of  value  of,  in  ascertaining  coal  or  value  of  utility, 
see  YALT7ATI0K,  9-lX,  68. 

BOirus. 

stock  not  to  be  issued  as  bonus  with  bonds,  see  SEcxnarr  Issues, 

3. 
Consideration  of  bonuses,  in  valuation  proceedings,  see  Valuation, 

65. 

BOOKXEEPIHO. 

Consideration  of  expense  of  keeping  books  in  ascertaining  operating 
expense,  see  RimTiiN,  11. 

BOOK  VAI.UE. 

As  measure  of  value  or  cost  of  utility,  see  VAXtUAnnr,  12^  13. 
Consideration  of,  in  ascertaining  original  cost,  see  Valuation,  18. 

ipOROUGHS. 

See  Municipalities. 

BOXES. 

Installation  of  switch,  cut-out,  and  boxes  upon  wires  being  placed 
underground,  see  Service,  23. 

BRANCH  EXCBL4NGE. 

In  hotels,  ownership  of  equipment,  see  Sebvici^  32. 

BRIDGES. 

1.  A  railroad  is  under  no  obligation  to  maintain  a  highway  bridge 
over  a  natural  drain  although  lying  wholly  within  the  right  of  way, 
where  the  land  between  the  bridge  and  the  track  is  level  and  the  con- 
struction of  the  railroad  did  not  make  the  bridge  necessary.  Highway 
Comrs.  V.  Chicago,  P.  &  St.  L.  R.  Co.    (111.)   1098. 

BUIU>IHO  UF  BUSINESS. 

Allowance  for  cost  of,  in  valuation  proceedings,  see  Valuation, 


BURDEN  OF  PROOF. 

See  EviDKNOB. 


BUSINESS. 

Consideration  of  property  used  to  attract,  in  valuation  proceedings, 
see  Valuation,  63.  *         ,      jr.  > 

Allowance  for  eosl<  of  aMsching  business,  im  valnatiMi  prooiisdings, 
see  Valuation,  82-95. 
r.lMM016D. 
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busikess  cohditioh8. 

Consideration  of  advene  eoonoBiie  eoaditloBf,  ia  fixing  retnn  for 
street  railway,  see  Retubn,  32. 

BirSIN£8S  RATES. 

Single  electric  meter  for   residence  and   bnsiness  consumption  at 

Bame  premises,  see  Discbimiivation^  16. 
Lower  water  rates  for  residences  than  for  commercial  use  as  na- 

lawful  discrimination,  see  DtBcmsuinArtov,  31. 
Rates  for  electricity  for  stores,  see  Ratvs,  23. 
For  telephones,  see  Rates,  41. 

BUST  UHE. 

Telephone  operator  not  to  call  tulNwriber  who  finds  line  busy,  see 
Sebvick,  33. 

CABLES. 

See  Wnas  aivd  Cablbs. 

CAUFORHIA. 

Determination  of  jurisdiction  of  Commission  over  defendant  as  a 
utility,  not  limited  by  pleadings,  see  Commibsigns,  2. 

Power  of  Commissions  to  value  nonutility  property  which  a  utility 
proposes  to  acquire,  see  Commissions,  4. 

Contract  fixing  rates  as  affecting  power  of  Commission  to  regulate 
rates,  see  Constitutional  Law,  1. 

Individuals  supplying  neighbors  with  water  for  compensation  as 
public  utility  within  California  Public  Utilities  act,  see  Pub- 
lic  UWLITtBS,   3. 

Validity  of  stock  issued  without  authorization  of  Commission, 
see  Sbcubitt  Issues,  5. 

Jurisdiction  of  Commission  to '  compel  extension  of  water  mains 
for  the  purpose  of  fire  protection,  see  Sebvice,  2. 

CANCELATION. 

Grounds  for  canceling  certificate  of  convenience  and  necessity,  see 
Certificate  of  Convenience  and  Xecessity,  3,  4. 

CANCELED  CHECK. 

Consideration  of,  in  valuation  proceedings,  see  Yaluation,  12. 

CAPITAL. 

Utility  return  should  be  sufficient  to  enooorage  investment  of  capi- 
tal, see  Rbtubn,  30. 

I •   •  •  .        Ill 

CAB  BABN8. 

ApportioMaeBt  «rf  coata  <rf»  ihetwosa  ■  iiffcfent. stoset  ear.  lines,  see 
Afpobtionmsxvt,  11. 
P.U.R.1916D. 
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CARB1SR8. 

■  Interest '  of  shipper  la   spportidnment  of*  through  rates   between 

carriers^  see  ApFOsnoincKKT,  18.        . 
Interest  oi  shipper  in  appovtionmeBt  ol  through  rate,  between  eonr 

necting  carrier!^,  see  AFromKOniMm,  18. 
Operation  of  antamdriles  as  oommon  carriers,  see  AuTOMftim.EW. 
Taxicab  aa  commoa  carrier,  see  Pttblic  VmAXisa,  6. 

CARS. 

Loss  doe  to  idle  cars,  as  operating  expense,  see  Ketubn,  24. 
(>owded  cars  during  rush  hours  as  not  necessarily  indicating  in- 
adequate service^  see  Sebvics,  29. 

OAR  8HOn. 

Apportionment  of  costs  of,  between  different  street  car  lines,  see 
AppcwnomacKT,  11. 

OASE. 

Application  for  order  authorizing  increase  in  rates  as  a  "case'* 
within  Ck>mmi8sion  rule  requiring  notice  of  hearing,  see  Pbo- 
OBDinuc,  3. 

OEHTRAL  OFFICE. 

Allowance  for  depreciation  of  central  office  telephone  equipment, 
see  DsFBBOiAnoN,  20. 

'       <    '       -        I   '     .... 

CERTIFICATE  OF  CONVEHIENCE  AlfH  ItECESStTT. 

I»  In  general,  1,  2, 
II.  CanoelaHon  of,  S,  ^. 

J.  In  general, 

Tot  operation  of  automobiles  as*  oommon  carriers,  see  AmodCOBOLBS, 

3,  4. 

Refusal  of  certificate  of  convenience  to  corporation  having  received, 
prior  to  enactment  of  Public  Service  law,  a  franchise  .t&  'fmiMk 
electricity  in  occupied  terrHory  as  contravening.  constiAotional 
rights,  see  Constitutional  Law,  8. 

Pending  court  appeal  from  order  denying  right  to  operate  without 
certificate  of  convenience,  as  affecting  right  to  in1|^|rpf|ii4  ^9t>9 
of  right  to  operate  .in.  subsequ^t  proceedings,  see  Obwbb,  2. 

1.  An  electric  utility  cannot  serve  the  public  in  a  borough  without 
a  certificate  of  public  convenience  from  the  Pennsylvania  Commission, 
either  by  virtue  of  a  franchise  granted  by  the  borough  priol'  td^fii^ 
enactment  of  the  Public  Service  Company  law  or  of  a  resolution  Of  the 
town  council  approved  by  the  Burgess  subsequent  to  that  date.  Citi- 
zens' Electric  Illuminating  Co.  v.  Consumers'  Electric  Co.    ( Pa^"^  '<fl'k 

2.  Operation  of  an  electric  plant  prior  to  t*e  Maho  Ptibllo  Utilities 
act  does  not  relieve  the  utility  from  procuring  a  certifievte  of  ccti> 
venience  and  necessity  for  extension  into  new  territory  within  the  coun- 
P.U.R.1916D. 
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ty  not  (XMitigaouB  to  th«  plaat,  nndMr  the  proTiso  of  §  48(a),  that  a 
certificate  ia  not  required  for  an  eKtenaioii  into  a  oe«n^  ''within  which 
it  shall  have  lawfullj  theretotfore  ooaaoMBeed  openitton,"  partieolarlj 
where  it  is  further  provided  th«t  UBMnred  tefiUofy  into  whidi  ex- 
tension ia  pennitted  without  a  oertiicata  must  be  oentiguotts  to  the 
plant    Boberts  t.  Ashton  4  &  A.  Power  Go.  (Idaho)  3«6. 

II,  Cancelation  of. 

3.  A  certificate  of  convenience  and  necessity  for  electrical  opera- 
tion in  separate  communities  may  be  canceled  in  so  far  as  one  of  them 
has  not  been  served,  and  a  certificate  granted  to  another,  where  there 
is  an  absolute  necessity  and  immediate  demand  for  eneirgj  by  the 
unserved  community  which  has  not  enough  business  for  two  companies, 
and  the  existing  company  cannot  give  service  within  a  reasonable  time. 
Roberts  v.  Ash  ton  &  S.  A.  Power  Co.   (Idaho)   365. 

4.  A  certificate  of  convenience  and  necessity  to  supply  electricity 
will  not  be  canceled  on  the  ground  that  the  failure  to  supply  power  to 
prospective  users  for  the  pending  irrigation  season  will  cause  them 
financial  loss  and  inconvenience,  where  the  utility  offers  to  install  free 
temporary  power  until  it  can  finish  building  its  system,  and  where  it 
does  not  appear  that  the  users  requested  power  in  sufficient  time  to 
enable  the  utility  to  make  delivery.  Rob«rta  v.  Ashton  k  S.  A.  Power 
Ck>.   (Idaho)   365. 

OHABITABLS  IKATITimONS. 

Schools  as  charitable  or  benevolent  purpose  within  meaning  of 
Maine  statute  authorizing  free  service,  see  Disceiminatio.;,  5. 

OHABTEB. 

Refusal  of  certificate  of  convenience  to  corporation  having  received, 
prior  to  enactment  of  Public  Service  law,  a  franchise  to  fur- 
nish electricity  in  oeeupied  territory  as  contravening  con- 
stitutional rights,  see  Conbtituhonal  Law,  8. 


Consideratioii  of  canceled  check  ia  valuation  proceedings,  see  Valu- 

ATIOiV,    12. 

CHnjmBH'. 

Free  And  reduced  rates  for  transportation  of»  on  interurban  rail- 
ways see  RATB0,  28.     . 

OITISS. 

See  HuifiGXPALiTiss. 

OIiAT. 

Freight  rutes  oft  eh^j,  see  Rates,  35. 
P.U,IU916D. 
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OOAX.. 

Juritdietica  «f  Moii4nm  OommiflBion  o^er  company  oig«ged  solely 
in  miidag  eMl,  Me  Pubuo  Utxutdbs,  1. 

OOIiLBOIDR* 

Bight  to  require  telephone  company  to  establiah  office  or  to  send 
•  colleetorB  to  reeeiTe  payment  of  biUs,  see  Patmsnt,  11. 

OOI.O&4]K>. 

Power  of  OommiMion  to  require  railroade  to  fence  their  tracks, 
eee  CdcicissioiiB,  7. 


See  Iwmtmax  CoioanKS. 

OOMMBHOIAIi  OirSTOXSttS. 

Lower  water  rates  for  residences  than  for  commercial  use  as  un- 
lawful discrimination,  see  DiBCBHaVATiOK,  31. 
Water  rates  for,  held  not  discriminatory,  see  Discsimiitation,  S2. 

COMMISSIONS. 

!•  JuriBdieH^nf  powers,  and  drnties,  i-^. 
a.  In  general,  l^S. 
h.  Over  parHcular  lotnda  of  questions,  4—^. 

c.  Particular  Icinds  of  corporations. 

d.  Over  receivers,  P. 
II,  Orders, 

Policy  of  Maine  Gononiasion  as  to  issuance  of  bonds  and  stock,  see 
Seoubzty  Issubs,  3. 

Vermont  Commission  not  to  authorize  issuance  of  capital  stock  upon 
indefinite  statement  of  purpose,  see  Sxcubity  Issues,  12. 

Authorization  by  Maine  Commission  of  issuance  of  securities  for  pro- 
motion and  prellminafy  expenses,  see  Secxjbity  Issues,  18,  19. 

Approval  by  Pennsylvania  Commission  of  contract  for  construction  of 
underground  railway  system,  see  Stbeet  Railwats. 

Definition  by  Oregon  Commission  of  reproduction  cost,  see  Valcation,  2. 

Actual  performance  of  telephone  company  taken  by  Washington  Com- 
mission as  the  value  for  rate  making,  see  Valuation,  8. 

Elements  considered  by  Oregon  Commission  in  valuation  proceedings, 
see  Valuation,  11. 

Use  of  average  prices  by  Oregon  Commission  in  ascertaining  reproduc- 
tion cost,  see  Valuation,  23. 

I,  Jurisdiction,  powers,  and  duties, 

a.  In  general, 

1.  The  jurisdictimi  of  tlie  PuUic  Utilities  Commisiion  «f  the  Dis- 
triet  of  Columbia  over  a  public  utility  under  the  aet  of  March  4,  1913 
P.U.R.1916D. 
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(37  Stat,  at  L.  938,  chap.  150),  §  8,  eamnoi  be  defeated  beeauee  such 
jurisdiction  has  not  been  assumed  oyer  other  sipiilar  oonceras,  where 
the  excuse  offered  by  the  Commission  is  that  it  did  not  consider  that 
the  omitted  concerns  did  business  sufficientlj  large  in  yoliime  to  oome 
within  the  meaning  of  the  act,  and  there  is  nothing  to  impeach  the  good 
faith  of  the  Commission,  or  to  give  the  ooncem  included  just  cause 
for  complaint.     Terminal  Taxicab  Co.  v.  Kutz   (U.  S.)  972. 

2.  The  California  Commission  will  not  rest  its  deteraiBajtioii  aa  to 
its  jurisdiction  over  a  defendant  aa  a  public  utility  upon  the  allega- 
tions of  the  complaint,  but  will  consider  evideaee  of  the  character  and 
nature  of  defendant's  business.     Hoff  v.  Montgomery   (Cal.)    880. 

3.  The  Wisconsin  Commission  will  not  hold,  oontraiy  to  the  Mto 
courts,  that  an  order  reducing  street  railway  fares  intpaira  the  obliea- 
tion  of  a  municipal  franchise  contract,  since  it  accepts  the  decisions  of 
such  courts  on  matters  of  law.     Re  I>tt|iiU»  ^Iraet  B.-  Coi-  (Wis.)  iii4v 

b.  Over  partioutor  hitUU,  of  questions. 

As  to  apportionment,  see  Apportionment,  17. 

Over  consolidation  of  utilities,  see  Consoudation,  Merger  and  Sale, 
6,7. 

Over  complaint  against  utilities  for  damages,  see  Damages,  2,  3. 

Approval  of  agreement  l)etween,  as*  to  leases  betwera  trttlities,  see 
Intekcorporate  Relations,  2. 

To  rc/ulatp  monnf)oly  and  /omprtltion,  see  !^0!fOipOLT  A:n>  Competi- 
tion,  1.  • 

Over  rates,  see  Rates,  3-8. 

Over  reparation,  see  Reparation,  3,  4. 

Over  security  issues,  see  Security  Issues,  4»  5. 

Statutory  right  of  Missouri  Commission  to  authorise  issuance  of  bonds 
for  refunding  of  preferred  stock,  see  Securttt  Tssrcs,  13. 

Over  service,  see  Service,  l-5a. 

Over  valuation,  see  VALtJATlON,  4-6. 

4.  The  California  Commission  has  no  jurisdiction  to  place  a  value 
upon  nonutility  property  which  a  utility  proposes  to  acquire.  Re 
Hartman   (Cal.)  880. 

5.  It  is  not  within  the  province  of  the  Idaho  Commission  to  paM 
upon  tlie  validity  of  franchises.     Re  Pocatello   ( Idaho)    17(). 

6.  That  the  shipments  to  an  owner  abutting  on  an  industrial  spur 
track  are  interstate  commerce  does  not  deprive  the  Virgina  Commia* 
sion  of  jurisdiction  of  his  complaint  to  require  the  railroad  to  rebuild 
the  spur,  where  it  is  used  by  the  railroad  both  for  interstate* and  intra- 
state  commerce,  and  the  rebuilding  will  be  in  aid  of  interstate  com- 
merce and  enable  the  railroad  to  do  both  classes  of  business  more 
efficieiitly.  Com.  ex  rel,  lioyster  Guano  Co.  T.  Wasliington  k  O.  D. 
R.  Co.  (Va.)   716. 

7.  The  Colorado  Commi8flon..)xas  ji^ri^iction  of  a  complaint  to  re- 
quire railroads  to  fence  their  tracks,  under  the  Public  Utilities  act  giv- 
ing the  right  i^  eolnpel  utilities  to  pro^fide  iiMtrumentalities.  equip- 
ment, and  facilities  toproAote^  th«  safety,  comfort,  nail  convenience  of 
P,U.R.1916D. 
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their  patrons,  employees,  and  the  public,  although,  it  is  unoegrtftin  wheth- 
er the  Commission  has  power  to  enforce  a  law  requiring  the  railroads 
to  fence.  Colorado  State  Stock  Inspection  Comrs.  r.  Atchiflon,  T.  ^ 
S.  r.  R.  Co.   (Colo.)  761. 

8.  The  language  of  P.  L.  Idll,  p.  378,  §  17  (a) ,  whiefa  provides  that 
the  Board  of  Public  Utility  Commissioners  shall  h»ve  power  to  require 
every  public  utility  to  comply  with  the  laws  of  this  state  and  any 
municipal  ordinance  relating  thereto,  and  to  confomi  to  the  duttes 
imposed  upon  it  thereby  or  by  the  proviaions  of  its  'Charter,  does  not 
confer  upon  the  Board  a  power  to  decree  the  specific  performance  of  a 
contract,  which  is  an  equitable  power  exclusively  inhncklgi  in.tlittotfiBrt 
of  chanetry,  and  wh&th  is  part  of  the  jurisdiction  ocmfirmed  and  guar- 
anteed to  that  court  by  the  Constitution  of  1844 ;  but,  even  if  the  act  in 
express  terms  had  bestowed  the  power  upon  the  Board,'- It '^foold  have 
been  an  unlawful  invasion  of  the  court's  .exckiaive  prerogative,  and 
therefore  unconstitutional.  Public  Service  Electric  Co.  v.  Public  Util- 
i^  Comrs.  (N.  J.)  107.  .»•..•.• 

o.  Over  particular  hinds  of  corporations. 

As  to  classes  of  corporations  coming   within   the  jurisdiction   of  the 
Commission,  see  Public  Utilitdes,  1. 

d.  Over  receivers, 

9.  The  fact  that  railroads  are  operated  by  state  or  by  Federal  re- 
ceivers does  not  deprive  the  Colorado  Commission  of  jurisdiotioa  of  a 
complaint  to  require  tracka-  to .  be  fenced,  particularly  where^  by  a 
Public  Utilities  act,  common  carriers  include  reoeivers  appointed  by  any 
court.  Colorado  State  Stock  Inspection  Comrs.  v.  Atchison,  T.  &  S. 
P.  R.  Co.  (Colo.)  761. 

/I.  Orders. 

As  to  orders  of  Commission,  see  OrdIcbs. 

COMMISSIONS  ANB  FEES. 

Fee  for  tapping  water  mains,  see  Service,  22. 

OOMMODITIBS. 

Freight  rates  for  road  material  and  fertiliseri  to  be  made  as  low 

as  possible,  see  Rates,  34. 
Preiglit  rates  on  clay,  see  Ratbs,  35. 

COMMON  CARRIERS. 

See  Cabriebs. 

COMMOfr  BTOCit 

Bee  Stock. 
P.U.H.1916D. 
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COXFARISOH  OF  RATBIL 

See  IUtw,  11-16. 

OOMPBHSAVIOH. 

Order  directing  physical  oonnectionB  of  eompetiiig  telephone  lyt- 
tenie,  m  taking  property  without  c<»npePBation,  Me  OoNsnra* 
noNAi.  Law,  6. 

OOMPETITXOir. 

See  MoiropoCfT  and  Coifpannov. 

GOMFITTATIOll. 

Method  of  (Mnasputing  depreciaUon,  wm  DvMauTloif,  7-11. 

0OHBITIOH8. 

See  TtmuLB  avd  OoNKTioirB. 

COHKECTINO  CABRIEBS. 

See  Cabbuous. 

CONSENT. 

Of  stockholderB  for  oonyeraioQ  of  bonds  into  stock,  see  Sbcceitt 
Issues,  6-11. 

CON80LIBATI0N,  MEROEB  AND  SAI.E, 

JT.  In  ffelMral,  1— ff. 

//.  JuH&dicUant  ptm^ers,  ana  dmtiea  of  ComtnimUms,  6^  7. 
IJTJr.  HighU  of  miiMTity  siookhelders,  8,  P. 

JT.  In  general, 

1.  The  merger  of  telephone  companies  if  approved  by  the  Indiana 
Commission  is  authorized  by  §  95}  of  the  Shively-Spencer  Utilities  Com- 
mission act,  providing  for  the  merger  of  utilities  "furnishing  a  like 
service  or  product/'  and  g  02,  providing  thait  ,the  capitalisation  oo  a 
merger  shall  be  subject  to  the  Commission's  approval.  Be  Indian- 
apolis Teleph.  Co.   (Ind.)  507. 

2.  An  electric  utility  will  not  be  denied  authority  to  purchase  the 
capital  stock  of  aether  company  merely  to  permit  local  ownership  of  a 
home  industry,  especially  where  there  is  no  convincing  evidence  that 
local  ownership  would  result,  and  the  best  local  offer  is  less  than  the 
utility  is  paying,  and  the  authorization  of  the  sale  will  not  preclude 
a  lighting  district  from  being  formed  and  tak|i^  over  the  proper^. 
Re  Cumberland  County  Power  k  Light  Co.   (Me.)   911. 

3.  The  merger  of  noncompeting  connecting  telephone  oompaniei 
practically  operated  as  one  coacem  was  authorized*  it  appeariig  thai 
the  merger  would  simplify  the  accounting  and  effect  economies  in  opera- 
tion, and  that  the  new  capitalisation  was  not  excessive.  Be  IndlMi- 
apolis  Teleph.  Co.  (Ind.)  607. 

P.U.R.1916D. 
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4.  A  telephond  oompaaj  will  be  permitted  to  purchase  a  majoority 
of  the  stock  of  a  local  odmpany  which  connects  with  the  toll  lines  of 
the  tendee  and  of  a  third  company,  where  service  and  rates  will  not 
be  adversely  affected,  where  the  vendee  will  have  no  more  monopoly 
of  the  local  business  than  was  enjoyed  by  the  vendor,  and  where  the 
existing  rights  of  local  subscribers  to  connect  with  either  toll  line  will 
not  be  impaired,  although  the  vendee's  acquisition  may  give  it  an  ad- 
vantage over  the  third  company  in  getting  the  local  toll  business.  Re 
Northwestern  Teleph.  Exch.  Co.   (Minn.)    534. 

5.  A  plan  for  the  purchase  of  the  property  and  for  the  assumption 
of  the  liabilities  of  the  Mechanic  Falls  Sleotric  Light  Company  by  the 
Oxford  Electric  Company  for  $30,000  in  6  per  cent  nonaceumulative 
preferred  stock  of  the  latter  company  was  approved  upon  condition  that 
the  stockholders  of  the  former  company  pay  a  cash  dividend  of  12  per 
cent  on  its  outstanding  capital  stock.  Re  Oxford  Electric  Co.  (Me.) 
519. 

II,  Juriaddctionf  powers,  and  duties  of  Commissions. 

6.  An  objection  that  a  merger  of  competing  telephone  companies 
will  cause  a  forfeiture  of  the  franchises  will  not  be  considered  by  the 
Nebraska  Commission,  since  that  is  a  question  for  determination  by  the 
courts.     Re  Platte  County  Independent  Teleph.  Co.   (Neb.)    63. 

7.  A  stockholders'  sale  of  all  of  a  utility's  capital  stock  to  another 
utility  is  not  a  transfer  of  franchises  requiring  the  consent  of  the  Com- 
nussion  under  the  Maine  Public  U^iilitiee  act.  Re  Cumberland  County 
Power  &  Light  Co.   (Me.)   911. 

III,  Bights,  of  nUnofHpy  stockholders, 

8.  The  merger  of  telephone  companies  under  the  Indiana  laws  is 
not  rendered  unlawful  by  the  mere  failure  of  a  small  number  of  un- 
known holders  of  stock  to  give  affirmative  consent  where  no  opposition 
is  made.     Re  Indianapolis  Teleph.  Co.    (Ind.)   507. 

9.  One  telephone  company,  upon  being  permitted  to  purchase  a 
majority  of  the  stock  of  another,  will  be  required  to  purchase' on  tlie 
same  terms  all  minority  stock  tendered  within  a  reasonable  time,  and  to 
give  notice  to  the  minority  of  their  right  to  sell.  Re  Northwestern 
Teleph.  Exch.  Co.  (Minn.)   534. 

ooNSTrrvTioirAi.  ukw. 

/.  Itnpaimtent  of  contractSf  i— 5. 
//.  Ihte  process  of  lata,  <l*^. 
Ill ^, Police  power,  9^11, 
TV.  Delegation  of  powers,  12,  13, 

t.  Impairment  of  contracts. 

1.  Contracts  fixing  rates  for  irrigation  are  not  binding  as  against 
the  power  of  the  Commission  to  regulate  rates.     Re  North  Fork  Ditch 
Co.   (Cal.)   477. 
P.U.R.1916D. 
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2.  A  consumer  of  water  cannot  be  served  at  lesa  than  regular  ratea, 
although  upon  the  oonveyanee  of  his  land  to  the  water  company  it  was 
agreed  that  he  should  receive,  a  lower  rate  for  water.  Re  North  Fork 
Ditch  Co.    (Cal.)    477. 

3.  The  Washington  Public  Sendee  Commission  law  (Laws  1011, 
chap.  117,  §  34),  in  permitting  an  irrigation  company  to  furnish  water, 
at  the  rate  flxed  in  contracts  in  force  on  the  effective  date  of  the  act, 
does  not  preclude  the  Commission  from  fixing  rates  at  the  end  of  the 
period  prescribed  by  the  contracts.  Burford  t.  Consumers'  Ditch  Co. 
(Wash.)  448. 

4.  The  Nebraska  Commission  has  power  to  increase  telephone  rates 
above  those  fixed  in  a  municipal  franchise,  where  the  municipalitv  is 
not  authorised  to  fix  rates  which  cannot  be  readjusted.  Re  Platte 
County  Independent  Tel^.  Go.    (Neb.)   6S. 

6.  A  constiutional  grant  (Cal.  Const,  art.  11,  %  19)  of  the  right 
to  lay  water  mains  in  the  streets,  subject  only  to  local  superintendence 
of  the  execution  of  the  work,  regulations  for  indemnity  with  respect 
to  damage,  and  municipal  regulation  of  rates,  precludes  a  city  from 
requiring  the  extension  or  the  enlarging  of  mains  solely  to  furnish  water 
for  municipal  fire  protection.  Alameda  v.  People's  Water  Co.  (Cal.) 
865. 

//.  Due  process  of  law. 

6.  An  order  directing  physical  connection  of  competing  telephone 
systems  is  not  a  taking  of  property  without  compensation,  where  the 
patron  is  required  to  pay  the  regular  toll  charge  and  also  an  additional 
charge  for  the  additional  service.  Wisconsin  Teleph.  Co.  v.  Railroad 
Commission   (Wis.)  212. 

7.  A  provision  in  a  statute  that  a  trunk  line  shall  pay  to  a  short- 
line  feeder  "a  reasonable  and  equitable  arbitrary  portion  of  the  through 
rate"  for  originating  and  assembling  the  freight  does  not  contravene 
any  constitutional  right.    Greer  v.  Baltimore  &  O.  R.  Co.  (W.  Va.)  286, 

8.  Refusal  of  a  certificate  of  convenience  to  a  corporation  having 
received^  prior  to  the  enactment  of  the  Public  Service  law,  a  charter 
right  and  municipal  franchise  to  furnish  electricity  in  territory  occu- 
pied by  another  company,  does  not  deprive  tlie  corporation  of  its  prop- 
erty without  due  process  of  law,  nor  impair  the  obligation  of  a  contract, 
— especially  where  the  state  retained  the  right  to  alter  oorpor^te  char- 
t«T8.     Re  Relief  Electric  Light,  Heat  ft  P.  Co.   (Pa.)  592. 

III.  Poltoe  power. 

9.  The  state  had  power  to  enact  the  Pennsylvania  Public  Service 
act  regulating  public  utility  companies  and  restricting  competition, 
since  the  police  power  of  the  state  is  broad  enough  to  include  regula- 
tions for  the  comfort  and  convenience  of  the  public.  Re  Relief  Elec- 
tnc  Light,  Heat  &  P.  Co.   (Pa.)   592. 

10.  A  statute  (Wisconsin  Laws  1911,  §§  1,  2,  chap.  546)  providing 
for  the  physical  connection  of  telephone  systems  is,  when  construed 
P.U.R.1916b. 
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as  not  permitting  phyBical  connection  where  it  would  result  in  iubstan- 
tial  loss  to  either  of  the  companies,  a  proper  exercise  of  the  police 
power.    Wisconsin  Teleph.  Co.  v.  Railroad  Commission  (Wis.)  212« 

11.  The  term  "irreparable  injury"  used  in  Wis.  I^aws  1911,  chap. 
546,  §§  1,  2,  forbidding  physical  connection  between  competing  telephcme 
systems  where  irreparable  injury  will  result,  means  such  as  would  de- 
prive the  utility  of  the  beneficial  use  of  its  property,  and  not  a  mere 
financial  loss,  and  as  so  construed  is  a  proper  exercise  of  the  police 
power.     Wisconsin  Teleph.  Co.  y.  Railroad  Commission   (Wis.)   212. 

IF.  Delegation  of  powers, 

12.  The  legislature  cannot  impair  the  jurisdiction  of  a  oonstitational 
court  by  preventing  its  exercise  or  creating  a  co-ordinate  authority. 
Public  Service  Electric  Co.  v.  Public  Utility  Comrs.  (N.  J.)   107. 

13.  Water  contracts  with  purchasers  of  irrigable  land,  delegating  to 
the  utility,  prior  to  the  enactment  of  the  Washington  Public  Service 
Commission  law  (Laws  1911,  chap.  117),  power  to  fix  the  rates,  does 
not  deprive  the  Commission  of  the  right  to  prescribe  rates,  on  the 
theory  that  the  Commission  in  finding  a  reasonable  rate  would  be  con- 
struing the  contracts  and  thereby  attempting  an  exercise  of  judicial 
power.    Burford  v.  Consumers'  Ditch  Co.  (Wash.)  448. 

CONSTRUCTION  AND  EQUIPMENT. 

Method  of  accounting  for  newly  installed  equipment,  see  AccotmT- 

INQ,   1. 

Apportionment  of  investment  in  equipment  between  different  de- 
partments of  electric  utility,  see  AppobtIonment,  5-8. 

Power  of  Commission  to  order  rebuilding  of  industrial  spur  track 
used  in  interstarte  commerce,  see  CoMiiissiONS,  6. 

Power  of  Commisison  to  require  railroads  to  fence  their  tracks, 
see  Commissions,  7. 

Jurisdiction  of  Colorado  Commission  to  require  railroads  operated 
by  receivers  to  fence  their  tracks,  see  CoMitisdiONs,  9: 

Insurance  during  construction  as  arf  overhead  expense,  see  Valua- 
Tio>%  32. 

Interest  during  construction  as  overhead  expense,  see  Valuation, 
33-35,  43. 

OONSfRUCTION  OF  STATUTES. 

See  Statutes. 

CONSTRUCTION  PERIOD. 

Length  of,  in  computing  interest  during  construction,  see  Valua- 
tion, 35. 

COHSUMER8  AKD  PATRONS. 

A   portionment  of  cost  of  placing  electric  wires  under  ground  be- 
tween utility  and  consumer,  see  Apportionment,  2. 
Interest  of  shippers,  in  apportionment  of  through  rate  between  oon-^ 
uci'iing  carriers,  see  ApPiMtnoNMENT,  18. 
P.U.R.1916D. 
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Right  of  otiHties  to  demand  deposit  aa  guarantj  againat  injiirj  to 
meters,  see  DAicAOBSy  1. 

Concessions  in  rates  to  Bi>ecial  classes  of  consumers  as  discrim- 
ination, see  DisCBiMTXATiox,  2-8. 

Free  carriage  of  foot  passengers  on  ferries  crossing  with  other 
traffic  as  unlawful  discrimination,  see  Disoeimixatiott,  18. 

Meter  charge  as  unjust  discrimination  in  favor  of  oonsumers  own- 
ing meters,  see  DiscftiMiirATiON,  34. 

Consideration  of  fact  that  telephone*  subscribers  have  advasced  part 
of  cost  of  extensions  in  fixing  .  oturn,  see  RxruBlTy  34. 

Power  of  Illinois  Commission  to  require  electric  consumers  to  re- 
pair service  lines  connecting  with  transmission  line,  see  Sbv- 
ICE,  6. 

Jurisdiction  of  Washington  Commission  over  service  or  rates  of 
docks  or  wharves  used  for  docking  of  launches  which  cany 
passengers  only  see  Sebvigc,  5a. 

Requiring  municipal  plant  to  extend  its  electric  service  as  de- 
pendent upon  interest  of»  see  Sebvick,  10. 

Requiring  deposit  before  ordering  extension  of  service,  see  Sebv- 
ick, 13* 

Discontinuance  of  service  for  permitting  nonsubscriber  to  use  tele- 
phones, see  Skbvioe,  15. 

Ownership  and  control  of  malsca  by,  ses  3lBTiQV,  17,  18. 

Whc  to  bear  expense  of  coat  of  placing  wires  underground,  see 
Sebviob,  23. 

Duty  of  shipper  adapt  himself  to  facilities  customarily  used  bj 
shippers  of  his  commodity,  see  Sebvics,  28. 

Telephone  company  not  to  use  knife  switches  to  be  operated  by,  see 
Sebvice,  31. 

Telephone  operator  not  to  call  subscriber  finding  line  busy,  see 
Sebvice,  33. 

Majority  to  determine  whether  service  on  rural  lines  shall  be 
limited  to  one  system  qj  should  be  connected  with  foreign  ex- 
change, see  Sebvice,  34, 

Consideration  of  sums  due  from  subscribers  in  a  telephone  rate 
valuation,  see  Vai.uaxiqn,  51. 

OOHTINOENOIES. 

Allowance  for,  as  overhead  oharges,  in  valuation  proceedings,  see 
Valuation,  39,  42. 

OOMTRACTORS*  PROFITS. 

Aa  overhead  expense,  see  Valuation,  3fi. 

OOHTRAOTS. 

Power  of  New  Jersey  Commission  to  oompel  specific  performanoa 

of  contract,  see  Commissioi^b,  8. 
Impairment  of  contract,  see  Con6tiiutionai.  Law,  1-5. 
P.U.Ra9iaD. 
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Contracts  delegating  to  utilities  power  to  fix  rates  as  depriving 
Commission  of  rights  to  prescribe  rates,  see  Cokstitutioital 
Law,  13. 

Jurisdiction  of  Commission  over  complaint  against  railroad  for 
flooding  land  in  disregard  of  contract,  see  Dahaoes,  2. 

Enforcement  of  contract  providing  for  free  electricity  to  munic- 
ipality against  successor  company,  gee  Discrimination,  3. 

Right  to  fix  telephone  rates  by  special  contract,  see  Rates,  40. 

Street  railway  contract  for  paving  streets  as  evidence  of  indebted- 
ness, see  Sboubitt  Issues,  4. 

Power  of  California  Commisison  to  compel  extension  of  water  mains 
to  furnish  water  for  fire  protection  in  absence  of  contract, 
see  Sebvige,  3. 

Approval  by  Pennsylvania  Commission  of  contract  with  municipal- 
ity for  construction  of  underground  railway  system,  see  Street 
Railways. 

OONTBIBUTED  PBOPERTY. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  64,  65. 

OONTROI.  OF  FIEIiD. 

See  Monopoly  and  Competition. 

CONVENIENCE. 

See  Cbsbtificate  of  Convenience  and  'Secbbbtty, 

CONVERTERS. 

Apportionment  of  investment  in,  see  Appobtionmbnt,  8, 

CORPORATION  COMMISSION. 

See  Commissions. 

COST  OF  DEVELOPMENT. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  82-^. 

COST  OF  OBTAINING  MONET. 

Consideration  of,  in  ascertaining  original  cost,  see  Valuation,  18. 
As  an  overhead  expense,  see  Valuation,  37. 

COST  OF  REPRODITCTION. 

See  Repboduction  Cost. 

COST  OF  REPRODITCTION  NEW  I.ESS  DEPRECIATION. 

See  Reproduction  Cost  Less  Depreciation. 

COST  OF  SERVICE. 

As  factor  to  be  considered  in  fixing  freight  rates,  see  Rates,  10. 
P.U.R.1916D.  71 
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COSTS  AND  EXPENSES. 

Method  of  accounting,  see  Accx)untino. 
Apportionment  of,  see  Appobtionment. 
Operating  expenses,  see  Retx^bn,  S-28. 
Ascertainment  of,  see  Valuation,  10-24. 
Overhead  expenses,  see  Valuation,  25-45. 

COUHTT. 

Necessity  of  obtaining  consent  of,  to  use  higbways  for  telephone 
purposes  under  New  Jersey  Limited  Franchise  act,  see  Fban- 
CRISES,  1. 

COUKT8. 

Appeal  to  courts  from  order  of  Commission,  see  Appeal  and  Re- 
view. 

Exclusive  jurisdiction  to  compel  consumers  to  pay  for  service  re* 
ceived  free,  see  Repabation,  3. 

Jurisdiction  to  pass  upon  reasonableness  of  extension  of  gas  serv- 
ice ordered  by  Commission,  see  Sebvice,  7. 

CROWDED  CABS. 

As  not  necessarily  indicating  inade<]uate  service,  see  SntvicE.  29. 

CURRENT  PRICES. 

Consideration  of,  in  estimating  original  cost,  see  Valuation,  19. 

CITSTOM. 

Duty  of  shipper  to  adapt  himself  to  facilities  customarily  used  by 
shippers  of  his  commodity,  see  Service,  28. 

CUT-OUT. 

Installation  of  switch,  cut-out,  and  boxes  upon  wires  being  placed 
underground,  see  Sebvioe,  23. 

DAMAGES. 

/.  In  general f  1, 
II.  Power  of  ComtniHsion,  2^  3, 

I,  In  general. 

Amount  necessary  for  appellate  jurisdiction,  see  Appeal  and  Hsview,  1. 

Severance  damages  upon  purchase  of  property  for  municipal  plant,  see 
Municipal  Plant,  2. 

Liability  for  damage  or  loss  as  factor  to  be  considered  in  fixing  freight 
rates,  see  Rates,  10. 

Unpaid  interest  on  notes  for  money  supplied  for  tort  claims,  as  operat- 
ing charge,  see  Retubn,  21. 

1.  Demanding  a  deposit  from  the  consumer  as  a  guaranty  against 
injury  to  the  meter  is  in  violation  of  the  rulings  of  the  Montana  Com- 
P.U.R.1916D. 
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mission,  where  no  iBterest  is  paid  on  tlie  deposit  imd  the  meter  value 
is  included  in  the  value  of  the  plant.  Roundup  y.  Roundup  Coal.  Min. 
Co.   (Mont.)   393. 

II.  Power  of  Conttniftsion. 

2.  The  New  York  Conunisaion  hae  no  jurisdiction  of  a  complaint 
against  railroads  for  the  flooding  of  a  farm  resulting  from  a  disregard 
of  contractual,  and  not  statutory,  obligations,  or  from  an  infringement 
of  rights  by  the  state.    Harbeck  v.  Pennsylvania  R.  Co.   (N.  Y.)   928. 

3.  The  Washington  Public  Service  Commission  has  no  juricdiction 
to  the  exclusion  of  the  courts  of  a  consumer's  complaint  against  a 
utility  for  damages  from  the  cutting  off  of  water  on  refusal  to  pay  an 
alleged  wrongful  charge,  and  from  the  exaction  of  an  excessive  charge. 
Johnson  v.  Pacific  Power  ft  Light  Co.  (Wash.)  548. 

DAMS. 

Valuation  of  dam  permit,  see  Valuation,  99. 

DAM  SITE. 

Valuation  of  water  rights,  dam  site,  ilowage  rights,  etc.,  under 
Wisconsin  statute,  see  Valuation,  105-^110. 

DEBTS. 

Increase  in  municipal  debt  no  excuse  for  not  making  improvements 
in  municipal  waterworks  necessary  to  health,  see  Skbvigb,  40. 

DEFICITS. 

Early  deficits  as  measure  of  going  value,  nee  Valuation,  88-96. 

DBFniinoif. 

Of  fair  value,  see  Valuation,  1. 

Of  reproduction  cost,  see  Valuation,  2. 

"Irreparable  injury"  as  used  in  Wisconsin   statute  providing  for 

physical  connection  between  competing  telephone  systems,  see 

Constitutional  Law,  11. 

DEI«T7GATION  OF  POVITERS. 

iSee  CoxsTrruTTONAL  Law,  12,  13. 

DEUNQUENT  CONSUMER. 

Penalties  for  failure  to  pay  bills  promptly,  see  PAtiiXNT,  9,  10. 

DEMAND  RATES. 

Demand  rate  for  electricity  preferable  to  meter  rate,  see  Rates, 
25. 

DEMURRAGE. 

Increased  rate  to  relieve  temporary  traffic  congestion,  see  Rates,  36. 
P.U.R.1916D. 
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DENSITT  OF  TBAFFIO. 

As  factor  to  be  oonndered  in  fixiiig  Ireig^  Eatei»  mt  Ra^zbi,  10. 

DEPOSIT. 

Bight  of  utilities  to  demand  deposit  as  piaraaty  agaixuit  injuij 

to  meters,  see  Damages,  1. 
As  security  for  payment,  see  Patmknt,  3-6. 
Duty  of  utility  to  pay  interest  on  deposit  required  as  security  for 

payment,  see  Patiobnt,  6. 
Requiring  deposit   from   consumer   before  requiring  qitenaion  ol 

serrioe  by  utility,  see  SssviCB,  13. 

DEPBECIATIOH. 

J.  In  general,  i,  2, 
II,  Depreciation  of  overheads,  3, 
III,  Allowance  of  accrued  depreciation  in  valuation,  4— tf. 
IV,  Cofnputation  of,  7— il. 
F.  Bate  of  depreciation,  12^21, 
a.  Electricity,  12'-1^. 
h.  Gas,  16,  10, 

c.  Telephones,  ll^SO, 

d.  Water,  21, 

I,  In  general. 

When  cost  of  newly  installed  equipment  should  be  charged  to  deprecia- 
tion reserve,  see  AccocxTrN'o,  1. 

1.  An  allowance  for  annual  depreciation  of  a  telephone  plant  must 
be  made  in  estimating  its  operating  expenses  in  rate  making.  Se 
Webeter  Teleph.  Co.   (S.  D.)    603. 

2.  A  gas  and  electric  company  was  denied  permission  to  defer  set- 
ting aside  a  depreciation  reserve  for  one  year,  notwithstanding  tht? 
utility  had  expended  a  sum  of  money  for  extensions  ajid  improvements  in 
excess  of  the  amount  necessary  to  be  set  aside  as  a  depreciation  reserve 
under  the  Commission's  orders  and  uniform  system  of  accounting,  it 
appearing  that  the  revenuee  of  the  utility  as  a  whole  were  sufficient  to 
establish  a  proper  depreciation  reserve,  and  to  pay  a  reasonable  return 
on  the  investment.    Re  Tucson  G^,  Electric  Light  &  P.  Co.  (Arix.)  640. 

II,  Depi*eciation  of  overheads, 

3.  In  estimating  the  accrued  depreciation,  the  Oregon  Commission 
ascertained  and  deducted  such  proportions  of  the  total  items  of  over- 
head cost  as  would  necessarily  be  gone  simultaneously  with  the  physi- 
cal properties  to  which  they  related.  Re  Portland  R.  Light  ft  P.  Co 
(Or.)   976. 

Ill,  Alloxoanoe  of  accrued  depredation  in  valuation. 

Consideration  of,  in  ascertaining  original  cost,  see  Valuatiok,  21. 
Consideration  of,  in  computing  going  cost,  see  Valuation,  94. 

4.  No  deduction  was  made  for  actual  or  theoretical  depreciation  of 
P.U.R.1916D. 
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a  street  railway  in  a  rate  Taluatf6n,  where  the  track  and  other  perma- 
nent property  was  maintained  in  excellent  condition,  and  where  there 
was  no  evidence  that  a  depreciation  reserve  for  car  equipment,  sufficient 
to  satisfy  the  Interstate  Commerce  Commission,  was  inadequate.  But- 
ler V.  Lewiston,  A.  &  W.  Street  R.  Co.   (Me.)   26. 

5.  No  allowance  was  made  for  annual  depreciation  of  a  street  rail- 
way in  estimating  its  operating  expenses  in  a  rate  case,  where  high 
maintenance  precluded  the  making  of  any  deduction  for  accrued  depre- 
ciation in  establishing  the  value  of  the  system.  Butler  v.  Lewiston,  A. 
&  W.  Street  R.  Co.   (Me.)  26. 

6.  No  account  was  taken  of  accrued  depreciation  in  an  electric  rate 
valuation,  where  the  property  was  substantially  new  and  any  small  de- 
preciation would  be  offset  in  requiring  the  utility  to  purchase  consum- 
er's meters.    WoU  ▼.  Hullinger   (111.)   380. 

iT.  CompuUition  of. 

7.  The  annual  depreciation  of  a  water  system  was  computed  by 
deducting  the  rate  making  value  from  the  reproduction  value,  and  divid- 
ing the  remainder  by  the  average  age  of  the  property.  Re  Chillicothe 
Gaslight  &  Water  Co.  (Ohio)  933. 

8.  In  estimating  the  reproduction  cost,  less  depreciation,  of  the 
property  of  a  public  utility,  the  Oregon  Commission  deducted  such  de- 
preciation as  it  found  to  exist  in  point  of  fact;  and  in  the  determina- 
tion of  such  fact,  in  each  case,  the  actual  physical  condition  of  the 
unit,  its  present  service  condition,  its  probable  expectancy  of  life,  and 
type  as  to  adequacy  for  furnishing  service  economically,  and  the  sal- 
vage which  might  be  expected  therefrom,  were  considered.  Re  Portland 
R.  Light  A  P.  Co.  (Of.)  976. 

9.  Five  per  cent  of  the  vahie  of  the  depreciable  property,  of  a  water 
system  was  taken  for  the  weighted  av^a|i^e  annual  rate  of  deprciatlon, 
based  on  the  straight-line  formula,  in  fixing  rates.  Re  MuUan  Water- 
works  (Idaho)   894. 

10.  In  estimating  the  annual  allowance  for  depreciation  in  a  rate 
case,  the  Oregon  Commission  used  the  4  per  cent  sinking-fund  basis  with 
annual  payments  and  rests  for  interest,  the  money  set  aside  for  such 
annuity  being  required  to  be  carried  in  a  depreciation  fund  and  ex- 
pended in  the  manner  contemplated  by  §  17  of  the  Public  Utilities  act; 
the  oompany  being  allowed  to  exercise  a  primary  discretion  in  the 
expenditure  or  investment  of  the  funds,  but  being  required  to  •^•ihmit 
to  the  Commission  for  approval,  tentative  rules  and  regulations  as  to 
the  expenditure  or  investment  of  the  same,  accountfe  therefor  to  be  ren- 
dered in  the  manner  prescribed  hy  the  Comm!  fusion 'a  uniform  system 
of  accounts.     Re  Portland  R.  Light  &  P.  Co.   (Or.)   976. 

11.  In  estimating  the  accrued  depreciation  of  a  horse  railway  dur- 
ing a  time  in  which  no  accurate  records  were  kept,  it  was  assumed 
that  after  twenty  years  of  operation  such  depreciation  was  proportion- 
ately not  less  than  the  depreciation  of  the  road  after  fifteen  years*  use 
since  electrification.  Re  Dry  Dock,  E.  B.  &  B.  R.  Co.  (N.  Y.)  661. 
P.LT.R.1016D. 


112e  INDEX. 

DEPRECIATION— a>ii<WMi<>rf. 

F.  Bate  of  depreciation. 

a.  Electricity. 

12.  In  ascertaining  operating  expense,  an  allowance  of  4}  per  cent 
of  the  value  of  electrical  property  was  held  sufficient  for  annual  depre- 
ciation.    VVoIl  V.  Hullinger   (111.)   380. 

13.  An  allowance  of  5  per  cent  for  depreciation  was  made  in  ascer- 
taining the  annual  net  earnings  of  an  electric  utility.  Austin  v.  Phillips 
Electric  Light  &  P.  Co.  (Me.)  651. 

14.  The  sum  of  $2,500  was  allowed  for  annual  depreciation  of  an 
electric  plant  having  a  rate-making  value  of  $80,000.  La  Junta  t. 
Arkansas  Valley  R.  Light  &  P.  Co.   (Colo.)   1076. 

6.  Gas. 

15.  An  allowance  of  2  per  cent  for  depreciation  was  held  ample  in 
estimating  the  cost  of  artificial  gas  service.  West  Allis  v.  West  AUis 
Gas  Co.    (Wis.)    740. 

16.  An  annual  allowance  of  $25,000  for  depreciation  including  con- 
tingencies, to  be  increased  $2,500  a  year  on  account  of  additions,  was 
held  adequate  for  a  gas  system  valued  at  $1,600,000,  some  replacements 
being  charged  to  repair  accounts.  Hermann  v.  Newtown  Gas  Co.  (X.  Y.) 
826. 

o.  Telephones, 

17.  Six  per  cent  of  the  normal  value  of  a  telephone  plant  was  held 
sufficient  for  depreciation  in  fixing  the  operating  expenses.  Re  Roanoke 
Teleph.  Co.   (111.)  781. 

18.  An  allowance  of  6i  per  cent,  rather  than  6  per  cent,  was  made 
for  annual  depreciation  of  a  rural  telephone  system  in  a  rate  case. 
Re  Watertown  Teleph.  Co.   (Wis.)   631. 

10.  A  depreciation  allowance  of  7  per  cent  of  the  rate-making  value 
of  a  telephone  system  waa  made  in  estimating  its  operating  expensea 
Re  Webster  Teleph.  Co.  (S.  D.)  603. 

20.  An  allowance  of  8  per  cent  of  the  value  of  central  office  tele- 
phone equipment  was  held  sufficient  for  maintenance  and  depreciation 
in  estimating  exchange  operating  expenses.  Re  Lincoln  Teleph.  &  Teleg. 
Co.  (Neb.)  572. 

d.  Watmr. 

21.  An  annual  allowance  of  2  per  cent  waa  held  sufficient  to  take 
care  of  the  depreciation  of  a  water  pUnt  and  provide  for  up-keep.  Re 
Charles  Town  Water  Co.  (W.  Va.)  726. 

DEPRECIATION  RESERVE. 

See  Depreciation. 

DEVEXOPMENT  COSTS. 

Allowance  for,  in  valuation  proceedings,  see  VALtTAWON,  82-95. 
P.U.R.1916D. 
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Length  of,  as  basia  for  estimmting  going  value,  see  Valuation,  87. 

DIRECTOBT. 

Profit  of  telephone  directory  advertising,  see  Rbtubn,  23. 

DISCONTINITANCE  OF  SERVICE. 

For  nonpayment,  see  Payment,  1. 
See  also  Service,  14-16. 

DISOOUNT. 

Discount  for  prompt  payment  of  bills,  see  Payment,  2,  6-8. 
Consideration  of  discount  of  bonds,  in  ascertaining  original  cost, 
see  Valttation,  18. 

DISORIMIKATION. 

J.  In  generalf  1. 
II,  Bates,  2-^33, 

a.  ConcewiionH  to  special  clashes  of  contrunters,  2^^, 

1,  MnnicipalitieH,  2,  3, 

2.  Schools  and  school  children^  4,  3, 

3.  School-teacherSf   0. 

4,  Large  consumers,  7. 
^.  Employees,  8, 

d.  Between  localities,  9—11. 

c.  Deviation  from  filed  tariff,  12-~t4, 

d.  Discrimination  by  particular  utilities,  15—33, 

1.  Electricity,  15-17. 

2.  Ferries,  IS. 

3.  Interurban   railicays,    19—24, 

4.  Street  railways,  25,  26. 

5.  Telephones,  27—29, 
e.  Water,  30—33, 

III.  Service,  34-37. 

a.  Electricity,  34. 

h.  Railroads,  35^ 

c.  Telephones,  36,  37. 
rv.  Payment,  3S. 

I,  In  general, 

1.  The  provifiona  of  the  act  concerning  public  utilities,  P.  L.  1911, 
p.  380,  §  18  (a),  that  no  public  utility  "shall  make''  any  unjust  or 
unreasonable,  unjustly  discriminatory  or  unduly  preferential,  rate,  or 
(d)  give,  directly  or  indirectly,  any  undue  or  unreasonable  preference 
or  advantage  to  any  person,  corporation,  or  locality,  are  prospective, 
and  not  retroactive.  Public  Service  Electric  Co.  v.  Public  Utility 
Comrs.  (N.  J.)  107. 
P.U.R.1916D. 
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n. 


a.  Concessions  to  special  classes  of  consumers. 

1,  Municipalities. 

2.  Free  water  for  fire  and  other  mimieipal  purposes  U  unfair  to 
private  consumers,  and  will  not  be  permitted  although  required  by  a 
franchise  ordinance.     Re  MuUan  Waterworks  (Idaho)  894. 

3.  The  agreement  made  in  1898  between  the  city  of  PUinfield  aad 
the  Plainiield  Gaa  &  Electric  Light  Company,  wh^eby  the  latter,  in 
consideration  of  the  passage  of  a  certain  ordinance  by  the  former,  desig- 
nating certain  streets  and  highways  in  that  municipality  through  aad 
upon  which  posts  or  poles  of  the  lighting  company  might  be  placed  and 
maintained,  etc.,  contracted  that  it,  its  successors,  and  assigns  would  at 
all  times  light  by  electricity  free  of  charge  the  common  council  chamber 
and  certain  buildings  and  (^ces  occupied  for  city  purposes,  is  enforce- 
able against  the  Public  Service  Electric  Company,  which  subsequently 
took  over  the  rights  and  privileges,  and  assumed  the  duties  and  obligsr 
tions,  of  the  Plainfleld  Gas  ft  Electric  Light  Company,  notwithstanding 
the  provisions  of  P.  L.  1911,  p.  380,  $  18  (a)  and  (d).  Public  Service 
Electric  Co.  v.  Public  Utility  Comrs.   (N.  J.)    107. 

2,  Schools  and  school  children. 

4.  A  low  street  railway  fare  for  school  children  is  justified  by  pub- 
lic policy.  Dickinson  v.  Chippewa  Valley  R.  Light  k  P.  Co.  (Wis.) 
960. 

5.  A  water  company's  contract  with  a  town  to  furnish  schools  a 
certain  amount  of  free  water  will  not  be  approved  although  it  affects 
the  company's  ti nances  but  little,  since  a  contract  for  free  service  is 
unlawful  under  §  32  of  the  Utilities  act  unless  for  charitable  or  benevo- 
lent purposes,  and  no  application  is  made  to  bring  the  schools  within 
the  exception;  is  a  wrongful  gift  to  the  town;  and  is  probably  vmd  as 
against  public  policy.     Re  Wiscasset  Water  Co.   (Me.)   925. 

3*  SchooUteachers^ 

6.  School-teachers  cannot  complain  of  the  withdrawal  of  the  prM- 
h^e  to  ride  on  scholars*  street  railway  tickets.     Re  Hewitt    (Conn.) 

764. 

4.  Large  tsnutunters, 

7.  A  WBter  rate  of  60  cents  per  1,000  gallons  to  large  industries, 
while  the  cost  is  62  cents  per  1,000  gallons,  and  domestic  and  small 
commercial  consumers  pay  $6  per  1,000  gallons,  should  be  substantially 
increased,  although  the  industrial  business  results  in  meeting  the  "out 
of  pocket''  costs  and  a  part  of  the  fixed  expenses,  and  although  the 
industries  may  supply  themselves  if  the  rate  is  increased,  where  indus- 
trial consumption  of  91.1  per  cent  of  the  total  producer  only  54  per 
P.U.R.1916D. 
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cent  of  the  earnings,  where  the  utility's  general  manager  teatifles  that 
75  per  cents  per  1,000  gallons  would  be  fair  if  the  demand  increased,  and 
where  a  company  in  another  locality,  operating  at  the  same  cost  and 
under  comparable  conditions,  charges  industries  from  75  cents  to  $1.50 
per  1,000  gallons  without  having  them  supply  themselves.  Donovan  v. 
Qoldfield  Consol.  Water  Co.  (Nev.)  419. 

&.  Mlmployeea, 

8.  A  public  water  company  cannot  grant  to  its  secretary  a  per< 
petual  right  to  water  in  consideration  of  his  services.  Re  North  Fork 
Ditch  Co.   (Cal.)   477. 

b.  Between  localities, 

9.  Higher  gas  rates  charged  by  a  subsidiary  company  in  a  su* 
burban  municipality  than  are  charged  by  the  parent  company  in  an 
adjoining  city  are  not  necessarily  discriminatory  where  it  appears  that 
the  suburb  is  farther  from  the  central  plant  supplying  both  communi- 
ties, that  the  suburban  investment  per  consumer  is  greater,  and  that 
the  charter  limits  of  the  parent  company  form  the  dividing  line.  West 
Allis  V.  West  AUis  Gas  Co.  (Wis.)  740. 

10.  Objections  to  distance  differentials  in  a  gas -rate  schedule  in  a 
city,  that  they  discriminate  in  favor  of  the  central  portion  and  inter- 
fere with  proper  engineering  in  locating  the  plant,  do  not  apply  to  pre- 
vent a  higher  rate  in  a  municipality  than  in  an  adjoining  city  nearer 
to  the  central  plant.     West  Allis  v.  West  Allis  Gas  Co.   (Wis.)   740. 

11.  No  discrimination  in  gas  rates  is  shown  from  the  mere  fact 
that  consumers  on  opposite  sides  of  a  road  pay  different  rates,  where 
the  road  is  the  dividing  line  between  municipalities.  West  Allis  v. 
West  Allis  Gas  Co.  (Wis.)   740, 

c.  Deviation  from  filed  tariffi 

12.  The  use  of  a  certain  number  of  lights  cannot  be  made  a  con- 
dition to  the  installation  of  a  meter,  where  an  unconditional  meter 
rate  has  been  published.  Austin  v.  Phillips  Electric  Light  k  P.  Co. 
(Me.)  651. 

13.  A  moving-picture  theater  cannot  be  charged  a  flat  electric  rate 
where  the  public  utility  law  requires  all  rates  to  be  filed,  and  rates  are 
filed  only  for  measured  commercial  service.  WoU  v.  HuUinger  (111.) 
380. 

14.  A  telephone  company  must  amend  its  published  tariff  or  comply 
with  a  provision  to  eollefct  5  cents  in  addition  to  the  through  toll  on 
messages  over  two  lines,  although  the  call  originates  from  a  subscriber 
who  pays  for  exchange  service.  Jackson  v.  Central  Teleph.  Co.  (Vt.) 
203. 

d.  IHseHfmMimtion  by  particular  utilities, 

1,  Blectrieitu, 

15.  A  power-rate  regulation  of  an  electric  utility,  that  the  fixed 
P.UJ1.1916D. 
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maximum  demand  shall  be  incn-ased  to  the  demand  shown  by  subeequent 
motor  tests,  must  also  provide  for  a  decrease  if  shown.  McClanahan 
V.  Tri-County  Light  &  P.  Co.  (111.)   187. 

16.  One  using  electricity  for  business  and  residence  lighting  on  the 
same  premises,  under  the  same  block  rate  except  the  minimum  monthly 
charge,  is  entitled  to  measurement  of  the  service  through  a  single  meter 
to  obtain  the  beneUt  of  the  combined  consumption,  since  there  would  be 
no  unlawful  discrimination  against  business  and   residence  consumers 

*  at  separate  localities.     Hohenthal  y.  Consumers  Electric  Light  &  P.  Co. 
(Mo.)  673. 

17.  A  village  moving-picture  theater,  making  no  abnormal  demand 
for  service,  should  not  be  charged  more  than  the  regular  commercial 
electric  rate,  particularly  where  it  is  the  largest  consumer.  WoU  v. 
Hullinger  (lU.)  380. 

2,  Ferries, 

18.  The  custom  of  a  ferry  company  to  transport  foot  passengers  free 
when  crossing  with  other  traffic  is  unlawful.  Public  Service  Commiseion 
ex  reL  Brewster  v.  McPherson  Bros.  Co.   (Wash.)    720. 

3.  Interurhan  railtrays, 

19.  A  schedule  of  interurhan  railway  fares  having  six  5-cent  zones, 
when  the  through  fare  is  20  cents,  with  the  zones  overlapping  so  that 
some  passengers  pay  at  the  rate  of  8  cents  or  6.6  cents  per  mile, 
when  others  pay  at  the  rate  of  only  1.6  cents  or  2,5  cents  per  mile,  thi* 
through  fare  being  at  the  rate  of  1.76  cents  per  mile,  must  be  revised,  al- 
though all  inequalities  cannot  be  eliminated  in  a  practical  schedule. 
Dickinson  v.  Chippewa  Valley  R.  Light  k  P.  Co.  (Wis.)  960. 

20.  An  interurhan  railway  schedule  of  20  cents  for  a  through  ride, 
with  six  5-cent  discriminatory  zones,  was  ordered  replaced  by  one  hav- 
ing a  5-cent  zone  at  each  city  terminal,  w^ith  a  free  transfer,  and  live 
1-cent  zones  on  each  side  of  an  intermediate  point  having  a  10-cent 
fare  to  either  terminal.  Dickinson  v.  Chippewa  Valley  R.  Light  &  P. 
Co.   (Wis.)   960. 

21.  The  use  of  interurhan  railway  reduced  rate  strip  or  book  tickets 
good  for  12,  24,  36,  or  48  rides  should  be  limited  to  a  period  during 
which  the  tickets  would  be  used  up  by  daily  round  trips,  rather  than 
for  an  unlimited  period.  Butler  v.  Lewiston,  A.  &  W.  Street  R.  Co. 
(Me.)   25. 

22.  Interurhan  railway  strip  or  book  tickets,  sold  at  the  rate  of  15 
cents  for  a  20-cent  fare,  should  be  issued  for  12  rides,  and  in  multiples 
of  12,  rather  than  for  60  rides  only,  since  a  patron's  cash  inveatment 
for  the  latter  number  is  too  j»reat.  Biitlor  v.  Lewiston,  A.  &  W.  Street 
R.  Co.   (Me.)  26. 

23.  No  discrimination  is  shown  by  the  fact  that  an  interurhan  rail- 
way has  a  longer  5-eent  fare  zone  on  one  line  than  on  another,  where 
there  is  no  evidence  aa  to  the  relative  density  of  population,  amount  of 
traffic,  or  that  there  is  any  similarity  of  conditions.  Butler  v.  Lewis- 
ton,  A.  &  W.  Street  R.  Oo.  (Me.)  26. 

P.U.R.1916D. 
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24.  There  is  no  discrimination  by  an  interurban  5-cent  fare  zone 
longer  on  a  populous  line  than  on  one  in  sparsely  settled  territory,  since 
there  will  be  more  revenue  from  the  populous  line.  Butler  v.  Lewiston, 
A.  &  W.  Street  R.  Co.  (Me.)  26. 

4.  Street  railwaym. 

26.  A  street  railway  should  not  be  required  to  fix  arbitrary  mile 
fare  zones,  or  zones  of  exactly  equal  length,  since  the  denser  the  popu- 
lation the  longer  should  be  the  possible  ride  for  a  single  fare  unit.  Re 
Hewitt  (Conn.)  764. 

26.  Upon  the  removal  of  some  inequalities  by  the  substitution  of 
1-cent  street  railway  fare  zones  for  5-cent  zones  neutral  zones  were  es- 
tablished at  zone  terminals  to  permit  riders  in  more  densely  populated 
localities  to  secure  transportation  commensurate  with  the  cost  of  serv- 
ice.    Re  Hewitt  (Conn.)  764. 

5.  Telephones, 

Use  of  knife  switches  to  be  used  by  subscribers  as  discriminatory,  see 
Service,  31. 

27.  A  telephone  company  will  be  required  to  charge  a  compensatory 
rate  for  switching  foreign  rural-party  lines,  since  service  at  less  than 
cost  discriminates  against  its  own  rural  lines  which  pay  a  higher  and 
compensatory  switching  rate  to  foreign  exchanges.  Re  Telephone  Cos. 
(S.  D.)   862. 

28.  Furnishing  individual  main-line  residence  telephone  service  at  the 
same  rate  as  inferior  party-line  service  is  a  discrimination  within  the 
South  Dakota  antidiscrimination  statute  (§  10  of  chapter  289  of  Ses- 
sion Laws  of  1900,  as  amended  by  chapter  218)  which  should  be  reme- 
died by  classifying  the  services,  charging  lesser  rates  for  party-line 
service;  but  the  discrimination  does  not  require  the  enforcement  of  the 
penalty  provision  of  the  statute.  Ellerman  v.  Yankton  Teleph.  Co. 
(S.  D.)   611. 

29.  A  hotel  maintaining  a  private  branch  exchange  not  owned  by 
the  telephone  company  should  be  allowed,  during  its  depreciable  life, 
a  deduction  from  the  regular  rate  of  6  per  cent  of  the  value  of  the 
branch  for  interest  plus  an  annual  depreciation  of  20  per'  cent.  Re 
New  York  Teleph.  Co.   (N.  Y.)  688. 

6.  Water. 

30.  Metering  water  is  the  only  proper  method  of  preventing  dis- 
crimination as  between  the  careful  and  careless  consumer.  Re  Charles 
Town  Water  Co.    (W.  Va.)   726. 

31.  A  lower  water  rate  for  residences  than  for  commercial  use  is 
not  discriminatory  where  made  to  permit  sufficient  use  to  preserve  lawns 
and  trees  in  an  arid  city.  Public  Service  Commission  v.  Carson  Water 
Co.   (Nev.)   678. 

32.  The  disparity  in  water  rates  of  $1.27  per  1,000  gallons  for 
county  service,  $1.79  for  town-fire  servioe,  $1.60  for  hospitals,  $1  for 
P.U.R.1916D.  ' 
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a  large  hotel,  while  a  maximum  of  $3  was  fixed  for  domestic  and  small 
commercial  service,  was  held  justified  in  view  of  the  different  consump- 
tions.    Donovan  v.  Goldfield  Consol.  Water  Co.   (Nev.)   419. 

33.  A  water  company  was  permitted  to  increase  its  rates  for  fire 
hydrants  from  $23  to  $30  per  annum  on  the  ground  that  a  large  part 
of  the  readiness  to  serve  cost  of  such  a  company  is  due  to  the  necessity 
for  larger  mains  for  fire  protection,  and  that  therefore  a  lower  rate 
would  be  discriminatory.    Re  Charles  Town  Water  Ga  (W.  Va.)  725. 

///.  Service, 

a.  ElectrioUy. 

34.  A  meter  rental  charge  unjustly  discriminates  in  favor  of  con- 
sumers who  own  meters,  where  the  rental  is  disproportionate  to  the 
cost  and  maintenance  of  the  meter.     Woll  y.  HuUinger  (111.)   380. 

h.  Railroads, 

35.  A  railroad  cannot  refuse  to  rebuild  the  burnt  part  of  an  indus- 
trial spur  track  merely  because  the  revenue  from  the  complainants 
interstate  shipments  to  the  spur  will  be  less  than  if  the  shipments  were 
intrastate.  Com.  ex  rel.  Royster  Guano  Co.  ▼.  Washington  &  0.  D. 
R.  Co.  (Va.)  716. 

o.  Tel^honea. 

36.  Telephone  subscribers  on  toll  lines  and  switching  lines  connect- 
ing exchanges  of  different  companies,  who  obtain  the  use  of  both  ex- 
changes wliile  paying  only  for  one,  receive  a  service  which  discriminates 
against  subscribers  of  one  company  who  pay  the  same  rate  for  local 
service,  but  must  pay  to  reach  the  other  exchange.  Re  Langdon  Teleph. 
Co.   (Kan.)   643. 

37.  A  telephone  company  should  restore,  or  refrain  from  cutting, 
direct  connection  of  its  rural  lines  with  foreign  exchanges,  although  the 
service  of  otiier  subscribers  paying  the  same  rate  is  limited  to  one  sys- 
tem, since  discrimination  can  be  avoided  by  charging  a  higher  rate  for 
the  greater  ticivice.     Re  Telephone  Cos.  (S.  D.)  852. 

\ 
IV.  Payment, 

38.  A  telephone  utility  should  file  and  enforce  rules  for  the  prompt 
collection  of  the  rc«rular  rates,  since  delinquent  payment  by  some,  or 
payment  of  less  than  the  regular  rates,  is  discriminatory.  Re  Lang- 
don Teleph.  Co.   (Kan.)   643. 

DISTAKCfi. 

As  factor  to  be  considered  in  fixing  freight  rates,  aee  Raixs,  10. 
As  controlling  factor  in  establiahing  interurban  railway  fare  jeoim, 
see  Kates,  31. 
P.U.R.1916D. 
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Jurisdiction  of  Oklahoma  GommiBsioB  over  oompany  supplying 
natural  gaa  to  others  for  distribution,  see  Pxtblic  Utiutieb,  2. 

Reasonableness  of  rates  charged  by,  see  Ratkb,  27. 

Consideration  of  price  paid  for  gas  to  parent  iM^ding  company,  in 
fixing  operating  expenses,  see  Return,  28. 

DISTRICT  OF  COI.UMBIA. 

Jurisdiction  of  Commission  not  defeated  because  not  assumed  over 

all  similar  concerns,  see  Commissions,  1. 
Jurisdiction  of  Comsnission  over  taxicabs,  see  Pubuc  Utilities,  5. 

mVIDENOB. 

ConBideration  of  sacrifices  in  dividends  made  by  stockholders,  in 
valuation  proceedings,  see  Valuation,  64. 

DOGK8. 

Jurisdiction  of  Washington  Commission  of  rates  of  docks  or 
wharves  used  for  docking  passenger  launches,  see  Rates,  7. 

Jurisdiction  of  Washington  Commission  over  service  of,  see 
Sbbvics,  6a. 

BOMESTIO  USE. 

Pure  water  furnished  for,  see  Sebvioe,  41-43. 

DONATED  PROPERTY. 

Consideration  of,  in  valuation  proceedings,  see  Vai-uation,  64,  65. 

DRAINS. 

Duty  of  railroad  to  maintain  highway  bridge  over  a  natural  drain, 
see  Bridges,  1. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  6-8. 

DUTIES. 

Of  Commissions,  see  Commissions,  1-9. 

EARI.T  liOSSES. 

Ag  measure  of  going  value,  see  Valuation,  88-95. 

EARNING  POWER. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  10,  11 

EARNINGS. 

Apportionment  of  earnings  of  street  railway,  see  Afpobtionment, 

10. 
Consideration  of  overhead  expenses  paid  fw  out  of  earnings,  see 
Valuation,  27. 
P.U.R.1916D. 
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EFFICIENCY. 

See  Manaoemfitt. 

ELECTIONS. 

Apportionment   of   expenjse   of   municipal   ownership   election,   see 

Appobtionment,  1. 
Municipal    ownership   election   expenses  as  operating   charge,  see 

Retubn,  27. 

ELECTRICITT. 

Apportionment  of  expenses  of  ^ectric  utility,  see  AppOBTiomcxiVT, 
2-4. 

Apportionment  of  investment  and  value  between  different  depart- 
ments of  electric  utility,  see  Appobtiovment,  5-8. 

Certificate  of  convenience  for  operation  of  electric  plant,  see  Cm- 
TIF ic ATE  or  Convenience  and  Necessity,  1-4. 

Consolidation  of  electric  utility,  see  Consoijdatiox*  Mebges  and 
Sale,  2,  5. 

Refusal  of  certificate  of  convenience  to  corporation  having  re- 
ceived, prior  to  enactment  of  Public  Service  law,  a  franchise 
to  furnish  electricity  in  occupied  territory  as  contravening 
constitutional  rights,  see  Constitutional  Law,  8. 

Allowance  for  depreciation  of  electric  utility,  see  Depbsx:iation. 
2,  6,  12-14. 

Enforcement  of  contract  for  free  service  to  municipality  against 
successor  company,  see  Discbiminatioii,  3. 

Discrimination  in  rates  for,  see  Discbihination,  12,  13,  15-17. 

Single  meter  for  residence  and  business  consumption  at  same  prem- 
ises, see  Discbimination,  16. 

Meter  charge  as  unjust  discrimination  in  favor  of  consumers  own- 
ing meters,  see  Discrimination,  34. 

Admission  of  competition  into  occupied  territory,  see  Monopoly 
AND  Competition,  7. 

Municipal  acquisition  of  part  of  joint  enterprise,  used  for  electric 
utility  purposes,  see  Municipal  Plant,  1,  2. 

Right  of  utility  to  require  deposit  as  security  for  payment,  see 
Payment,  4,  5. 

Sale  of  surplus  electric  power  of  street  railway  company  under 
contract  to  individuals  as  public  business,  see  FtTBUC  Utili- 
ties, 7,  8. 

Rate  for  electricity,  see  Rates,  15,  22-26. 

Minimum  bill  for  electricity,  see  Rates,  18,  21,  26. 

Allowance  for  operating  expenses  of  electric  utility,  see  Rkturn, 
11,  15. 

Amount  of  return  for  electric  utility,  see  RiSruBN,  36,  36. 

Power  of  Illinois  Commission  to  require  electric  consumers  to 
repair  service  lines  connecting  with  transmission  line,  see 
Service,  5. 

Reasonableness  of  order  requiring  extension  of  gas  serrioe  as  de- 
pendent upon  availability  of  electricity,  see  Service,  8. 

Extension  of  service  of  electric  company,  see  Service,  10-12. 
P.U.R.1916D. 
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ELECTRICITY— «>fUitH*«l. 

Digcontiniuuiee  of  serviee  by  electric  <iompany,  aee  Service,  16. 
Ownership  and  control  of  electric  meters,  see  Service,  17,  18. 
Service  by  electric  company,  see  Service,  23-26. 
Municipal  water  plant  to  make  improvements  essential  to  )iealth, 

although  eofli  will  prevent  proposed  acquisition  of  electrical 

planty  iee  Bkbvicb,  40. 
Capitalization  of  water  power  on  basis  of  saving  of  use  of  water 

over  steam  in  generating,  see  VALUATiorf,  .101. 

BXEBOEHOT. 

Consideration  of  investmeBt  in  property  used  only  in>  see  Valua- 
tion, 62. 

EMIHSNT  DOMAIN. 

Order  directing  physical  connection  of  competing  telephone  sys- 
tems as  taking  property  without  compensation,  see  Constitu- 
tional Law,  6. 

EMPLOYEES. 

Grant  of  free  water  to  secretary  for  services  as  unlawful  discrimi- 
nation, see  Discrimination,  8. 

ENOnfEEBIMO  EXPENSES. 

Issuance  of   securities  to  pay   for  engineering  expenses,   see   Ss- 

cuRiTY  Issues,  18,  19. 
Cost  of,  as  an  overhead  expense,  see  Valuation,  31,  39,  41-44. 

ENOINEEKS. 

'  Consideration  of  estimates  of,  in  valuation  proceedings,  see  Valua- 
tion, 19,  20. 

ENLARGEMENT. 

Jurisdiction  of  California  Commission  to  require  enlargement  of 
water  mains  for  purpose  of  fire  protection,  see  Service,  2,  3. 

Water  utility  not  required  to  enlarge  mains  for  municipal  fire 
protection,  see  Service,  44. 

EQUIPMENT. 

See  Construction  and  Equipment. 

EQUIPMENT  ACCOUNT. 

See  Account. 

EVIDENCE. 

•  /.  Presumptions  and  Jmrden  of  proof,  1,  9. 
II,  Judicial  notice,  3. 

P.U.R.1916D. 
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KVWEisCE— continued. 

/.  Fresumptionjt  and  burden  of  proof. 

Burden  on  appellant  to  show  error  in  Commission  order,  see  Appeal 

AND  RSVXBW,  2. 

1.  The  presumption  of  reasonableness  from  the  voluntary  long  con- 
tinuance of  rates  cannot  prevail  against  proof  of  inaufficMnt  income. 
He  Hewitt  (Conn.)   764. 

2.  Under  §  1797m70/  Wis.  Stat.  1913,  one  sericing  to  have  an  order 
of  the  Commission  declared  void  has  the  burden  of  showing  by  clear 
and  satisfactory  evidence  that  it  is  unreasonaMe  or  unlawfuL  Wia- 
conain  Teleph.  Co.  v.  Railroad  Gommisaiaii  (Wit.)  212. 

//.  jrudicial  noUce. 

3.  The  business  of  selling  surplus  power  by  a  traction  company 
has  not  been  so  notoriously  beset  by  abuses  that  the  Washington  courts 
will  take  judicial  notice  of  it  as  having  an  outlaw  character.  State 
ex  rel.  Public  Service  Commission  v.  Spokane  k  I.  £.  R.  Co.  (Wash.) 
469. 

EVIDENCE  OF  IHDEBTEDKESS. 

Street  railway  contract  to  pave  str^t^  as,  see  Secubitt  Issues,  4 

EZCEBSITE  CHARGES. 

Refund  of,  see  Repabatio:<v. 

EXCESS  OF  PRESENT  NEEDS. 

Consideration  of  e.xcess  capacity  of  sewer  system,  in  fixing  retun, 
see  Rktubn,  44. 

EXCHANGES. 

Basis  of  apportioning  telephone  operating  expenses  between  toB 
and   exchange   per  vice,   see   Afpobtionment,   13. 

EXPENSES. 

See  Costs  and  Expensbi. 

EXTENSION  OF  SERVICE. 

Operation  of  plant  prior  to  enactment  of  public  utilities  act  as 
affecting  duty  to  procure  certificate  of  convenience  for  exten- 
sion into  new  territory,  see  Certo'icate  of  Convenience  asd 
Necessity,  2. 

Confdderation  of  fact  that  telephone  subscribers  have  advanced 
part  of  cofit  of  extensions  in  fixing  return,  see  Rbtuen,  34. 

Issuance  of  security  issues  for,  see  Sbcttsitt  Issues,  17. 

Of  service  "Tfenerally,  see  Service,  6-18. 

Consideration  of  expenditures  for  extensiona  in  Taluation  proceed- 
ings,  see  Valuation,  68-^57. 

FAIR  VAI.UE. 

Definition  of,  see  Valuatson,  1. 
P.U.R.1916D. 
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FARES. 

See  Raibs. 

FARE  ZONES. 

Fare   zones   on   intenirbaA  railwayt  as   affording  ■  discriminator j 

rates,  see  Discbimination,  19,  20,  23,  24. 
Length  of  fare  zones  for  street  railway,  see  Discrimination,  26, 

26. 
Location  of,  for  interurban  railways,  see  Ratss^  30,  31. 

FARM  I«Ain>S. 

Allowance  to   promoter   for  value   of  water   power   over  value  of 
riparian  lands,  considered  as  farm  land,  see  Valuation,  26. 

FEES. 

See  Commissions  and  B^bb. 

FENCES. 

Power  of  Commission  to  require  railroads  to  fence  their  tracks, 

see  Commissions,  7. 
Jurisdiction  of  Colorado  Conmiission  to  require  railroads  operated 

by  receivers  to  fence  their  tracks,  see  Commissions,  9. 
Proper  parties  to  proceeding  to  require  railroads  to  fence  tracks, 

see  Parties,  1. 
Necessity  of  previous  leave  of  eourt  to  maintenance  of  proceeding 

to  require  railroads  operated  by  receivers  to  fence  tracks,  see 

Procedure,  1. 


FERRT  COMPANIES. 

Free  carriage  of  foot  passengers  crossing  with  other  traffic  as  un- 
lawful discrimination,  see  Discrimination,  18. 

As  public  utilities  subject  to  jurisdiction  of  Commission,  see  Pub- 
lic Utiutibs,  4. 

Consideration  of  hazards  of  business  in  fixing  return,  see  Return, 
33. 

Consideration  of  road  approaches  in  a  valuation  proceeding,  sec 
Valuation,  49. 


FERTIUaSER. 

Freight  rates  to  be  made  as  low  as  possible,  see  Hates,  34. 


FINANCING. 

Consideration  of,  in  ascertaining  original  cost,  see  Valuation,  18 
Cost  of,  as  an  overhead  expense,  see  Valuation,  37. 


FINES  AND  PENAIiTIES. 

Penalty  for  failure  to  pay  bills  promptly,  see  Patmewt,  •,  10. 
PU.R.lQlfib.  72 
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FIBE  HYDRANTS. 

See  also  Hydrants. 

lucrease  of  water  rates  for,  to  cover  cost  of  readiness  to  serve,  see 

DiSCBIAilNATIONy    33. 

FIBE  PROTECTIOK. 

Grant  of  right  to  lay  water  mains  aa  precluding  city  from  re- 
quiring extension  for  enlarging  mains  to  furniah  fire  protec- 
tion, see  Constitutional  Law,  6. 

Free  water  for,  as  unlawful  discrimination,  see  Discrimination,  2. 

Water  rates  for,  held  not  discriminatory,  see  Dibouminatiok,  32, 
33. 

Water  utility  not  required  to  enlarge  mains  to  furnish  tire  pro- 
tection to  municipality,  see  Servigb,  44. 

FLAT  RATE  SERVICE. 

Right  of  water  utility  to  change  from  flat  rates  to  meter  service, 
see  Service,  19. 

FLOODS. 

Jurisdiction  of  Commission  over  complaint  against  railroad  for 
flooding  farm,  see  Damages,  2. 

FLOWAOE  RIGHTS. 

Valuation  of  water  rights,  dam  site,  flowage  rights,  etc.,  under 
Wisconsin  statute,  see  Valuation,  106-110. 

FLUSHING  SEWERS. 

Necessity  of  schedule  of  water  rates  for  flushing  sewers,  see  Rates, 
55. 

FORCED  SALE. 

Consideration  of  sale  price  as  mt^asure  of  cost  or  value  as  affected 
by  whether  or  not  sale  was  forced,  see  Valuation,  14,  16. 

FORECLOSURE  SALE. 

Price  received  at,  as  measure  of  value,  see  Valuation,  16. 

FOREST  LAND. 

Allowance  to  promoter  for  value  of  water  power  over  value  of 
riparian  land,  considered  as  forest  land,  see  Valuation,  26. 

FORFEITURE. 

Consideration  of  objection  that  merger  of  competing  telephone  com- 
panies will  cause  a  forfeiture  of  franchises,  see  Consolidation, 
Merger  and  Sale,  6. 

FRANCHISES. 

Municipal   consent   to   auto   bus   operation  in  cities   as  franchise 
within  meaning  of  Second  Class  City  law,  see  Automobiles, 
2. 
P.U.R.1916D. 
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FRANCHISES— oon*ifM*«i. 

Effect  oi  munieipal  franchise  upon  necessity  of  securing  certificate 
of  convenience  from  the  CommiBaion,  see  Cb(6TIficate  of  Con- 
v::nienoe  and  Necessity,  1. 

Power  of  Commission  to  pass  upon  the  validity  of  franchises,  see 
Commissions,  6. 

Consideration  of  fact  that  merger  of  competing  telephone  com- 
panies will  cause  a  forfeiture  of  the  franchises,  see  Consoli- 
dation, Mebgeb  and  Sale,  6. 

Sale  of  all  of  utility's  capital  stock  as  carrying  transfer  of  fran- 
chise requiring  consent  of  Commission,  see  Consolidation, 
Mbbobb  and  Sale,  7. 

Power  of  Commission  to  increase  telephone  rates  fixed  by  munici- 
pal franchise,  see  Constitutional  Law,  4. 

Grant  of  right  to  lay  water  mains  as  precluding  city  from  re- 
quiring extension  for  enlarging  mains  to  furnish  fire  protec- 
tion, see  Constitutional  Law,  6. 

Befusal  of  certificate  of  convenience  to  corporation  having  received, 
prior  to  enactment  of  Public  Service  law,  a  franchise  to  fur- 
nish electricity  in  occupied  territory  as  contravening  consti- 
tutional rights,  see  Constitutional  Law,  8.. 

Municipal  franchise  providing  for  free  water  for  fire  and  other 
municipal  purposes  as  unlawful  discrimination,  see  Discrimi- 
nation, 2. 

Minimum  charge  of  50  cents  as  violating  franchise  provision  that 
price  shall  not  exceed  40  cents  per  1,000  feet,  see  Rates,  20. 

Right  of  utility  to  amortize  franchise  received  without  cost,  see 
Retubn,  7. 

Utility  to  comply  with  franchise  requirements  to  furnish  pure 
water  for  domestic  use,  although  entailing  serious  hardship  on 
stockliolders,   see   Sexviob,  43. 

Valuation  of,  see  Valuation,  9&-98. 

1.  A  telephone  company  in  obtaining  a  county's  consent  to  use  a 
county  road  for  local  and  through  lines  must  comply  with  the  pro- 
visions of  the  New  Jersey  Limited  Franchise  Act  (I^ws  1906,  chap. 
36),  prescribing  the  procedure  for  a  grant  by  any  "municipality"  of 
consent  to  use  the  highways,  since  a  county  is  a  municipality  within 
the  meaning  of  the  act.    Re  New  York  Teleph.  Co.  (N.  J.)  84. 

2.  Approval  of  a  municipal  gas  franchise  and  its  lease  WilLnot  be 
denied  upon  mere  conjecture  that  the  grant  and  the  lessee's  original 
franchise  were  tainted  with  fraud,  even  if  the  lessee's  motive  is  simply 
to  validate  its  doubtful  franchise,  where  the  franchise  grant  and  leand 
appear  to  be  regular  on  their  face.     Re  South  Gas  Shore  Co.   (N.  Y.) 

.89. 

FREE  AND  REDUCED  RATES. 

As  discrimination,  see  Discrimination. 

For  transportation  of  children  on  interurban  railways,  see  Rates, 

28. 
Knife  switches  operated  by  subflcribers  not  to  be  used  by  telephone 

company,  see  Sbbvioe,  31. 
P.U.R.1916D. 
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FBE£ZZlfO. 

Cost  of  water  to  oongumers  permitting  flow  of  wmter  to  prevent 
freezing,  see  Ratss,  64. 

FREIGHT. 

Rates  for,  see  Ratks,  34,  35. 

Jurisdiction  of  New  York  Commission  to  restrain  relocation  by 
railroad  of  terminal  for  transfer  of  freight  from  boat  liiie, 
.see  Sbrvige,  1. 

ITJEIi. 

Valuation  cf  utility's  land  as  affected  by  proximity  to  source  of 
fuel  supply,  see  Valuatioh,  70. 

TVTXIRE  EXPEKDITURE8. 

Consideration  of  necessary  expenditures  for,  in  valuation  proceed- 

ings,  see  Valuation,  56,  57. 
Consideration  of  investment  for,  see  Valuation,  61. 

OA8. 

See  also  Natcbal  Gas. 

Apportionment  of  expenses  of  gas  utilities  supplying  separate 
cities  from  single  plant,  see  Apportionment,  20. 

Allowance  for  depreciation  for  gas  plant,  see  Depreciation,  2,  15, 
16. 

Discrimination  in  rates  between  adjoining  municipalities,  see  Dis- 
crimination, 0-11. 

Approval  of  municipal  gas  franchise  and  lease,  see  Franchises,  2. 

Municipal  natural  ^as  distributing  plant  in  territory  occupied  by 
artificial  gas  system,  see  Monopoly  and  Competition,  11. 

Reasonableness  of  rates,  see  Ratbs,  27. 

Amount  of  return  for  gas  utility,  see  Retuen,  37-40. 

Consideration  of  revenue  from  sale  of  appliances  intended  to 
promote  sale  of  gas,  in  fixing  gas  rates,  see  Return,  4. 

Extension  of  gas  service,  see  Service,  7-9. 

Consideration  of  pavement  over  mains  in  gas  rate  valuation,  see 
Vacuatson,  48. 

OOIJrO  VAIiUE. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  S2-95. 

OVARAIfTT. 

Right  of  utilities  to  demand  dcpoi^it  as  guaranty  against  injury  to 

meter 8«  see  Damages,  1. 
Deposit  or  guaranty  as  security  for  payment,  see  Paymknt,  3-5. 

HAZARDS. 

Consideration  of  hazards  of   ferry   business   in  fixing  return,  see 
Return,  88. 
P.U.R.1916D. 
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Municipal  plant  to  make  necessary  improyements  in  waterworks, 
sec  Sebvick,  40. 

HEARING. 

Application  for  order  authorizing  increase  in  rates  as  a  ''case" 
within  Commission  rule  requiring  notice  of  hearing,  see  Pbo- 
CEDUBE,   3. 

HIOHWAT8  AND  STREETS. 

License  to  operate  automobile  upon,  as  affecting  necessity  of  se- 
curing certificate  of  convenience  for  operation  as  common  car- 
rier, see  Automobiles,  3. 

Duty  of  railroad  to  maintain  highway  bridge  over  a  natural  drain, 
see  Bbidoes,  1. 

Cost  of  highway  improvements  incidental  to  street  railway  opera 
tion  as  operating  expense,  see  Retubn,  22. 

HOI.DINO  COMPANT. 

See  PABEJfT  Company;  Subsidiabt  Company. 

HORSE  RAILWAY. 

Allowance  for  accrued  depreciation  of,  see  Depbeciation,  11. 

HOSPITAIm 

Water  rates  for,  held  not  'Uscriminatory,  see  Discbim  r nation,  32. 

HOTELS. 

Discrimination  in  rates  for  private  branch  telephone  exchange,  see 

DiSCBIMINATION,  29. 

Water  rates  for,  held  not  discriminatory,  see  Discbimination,  32. 

Rates  for  hotel  private  branch  exchange,  see  Rates,  39. 

Ownership  of  equipment  of  private  branch  exchange  in,  see  Skbv- 
ICE,  32. 

Consideration  of  money  invested  by  railway  company  in,  see  Valu- 
ation, 63. 

HYDRANTS. 

Ordinance  requiring  hydrants  to  be  installed  as  not  requiring  en- 
largement of  mains  solely  to  furnish  water  for  fire  protection, 
see  Service,  44. 

IDAHO. 

Power  of  Commission  to  pass  upon  the  validity  of  franchises,  see 
Commissions,  6. 

IDLE  PROPERTY. 

Loss  due  to  idle  cars,  as  operating  expense,  see  Rstubn,  24. 
P.r.R.1916D. 
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IIXINOIS. 

Jurisdiction  of  Commission  to  require  electric  consumer  to  repair 
service  lines  connecting  with  transmiMion  lines,  see  Sebvice^ 
5. 

IMPAntMENT  OF  CONTRACTS. 

See  CoNSTiTUTioxAL  Law,  1-5. 

IlfPROV£M£lfT8. 

See  Betfermexts. 

INADEQUATE  SERVICE. 

Of  service,  see  Sebvice. 

INCIDENT  AI«S. 

Allowance  for,  in  computing  overhead  expenses,  see  Valuation,  40. 

nfCOME. 

See  Return. 

INDEBTEDNESS. 

Street  railway  contract  to  pave  streets  as  evidence  of  indebtedness, 
see  Security  Issubs,  4. 

INDIANA. 

Statutory  authority  for  telephone  companies  to  merge,  see  Co:^- 
SOLID ATioN,  Merger  and  Sale,  1. 

INDIVIDUALS. 

Individuals  supplying  neighbors  with  water,  for  compensation  as 
public  utility  within  jurisdiction  of  Conmiission,  see  Public 
Utilities,  3. 

INDUSTRIAL  SPUR  TRACK. 

Duty  of  railroads  to  rebuild,  see  Service^  26,  27. 

INEFFICIENT  MANAGEMENT. 

See  Management. 

INSTALLATION   EXPENSE. 

Who  to  install  switch,  cut-out.  nnd  inclosing  box  upon  wiretf  being 

placed  underground,  see  Seuvice,  23. 
Consideration  of  cost  of  installing  meters  in  gas  rate  \iiluation, 

see  Valuation,  50. 

INSURANCE. 

Insurance  as  proper  operating  expense  of  ele<Jtric  utility,  see  Re- 
turn, 16. 

Insurance  during  construction  as  an  overhead  expense,  see  Valua* 
tion,  32. 
P.U.R.1916D. 
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INTERCORPORATE  REULTIOKS. 

/.  In  general^  1, 
II.  Power  of  Contmi9sion,  ^. 

J.  In  general. 

1.  The  Massachusetts  Commisaion  will  not,  upon  an  application  for 
the  approval  of  an  issue  of  original  capital  stock  by  a  company  organ- 
ued  for  the  purpose  of  constructing  a  transmission  line  connecting  three 
companies,  pass  upon  the  question  whether  public  interest  will  be  bet- 
ter served  by  having  such  transmission  line  owned  by  one  of  the 
existing  corporations  or  by  a  new  corporation  organized  for  that  pur- 
pose,— ^it  appearing  that  the  corporations  were  all  under  a  common 
ownership  or  control.  Re  Eastern  Massachusetts  Electric  Go.  (Mass.) 
531. 

//.  Power  of  Cotntniasion, 

2.  The  approval  of  the  Ohio  Commission  is  not  necessary  to  agree- 
ments as  to  leaset^  between  utilities  not  furnishing  a  like  service  or  prod- 
uct and  doing  business  in  the  same  municipality  or  locality.  Re  Cin- 
cinnati Gas  &  £.  Co.    (Ohio)   929. 

XHTEREST. 

Duty  of  utility  to  pay  interest  on  deposit  required  as  security  for 

payment,  see  Patmbnt,  5. 
Interest  on  certificates  of  indebtedness  issued  against  investment 

from  surplus  earnings,  as  operating  charge,  see  Rbttubn,  21. 
Inability  to  pay  interest  on  bonds  as  indicating  that  rates  ars 

too  low,  see  Retubn,  31. 

INTEREST  DTJRIKO  CONSTRtfCTION. 

As  an  overhead  expense,  see  Valuation,  33-3'),  43. 

INTERSTATE  COMMERCE. 

Power  of  Commission  to  order  rebuilding  of  industrial  spur  track 
used  in  interstate  commerce,  see  Commissions,  6. 

INTERURBAN  RAILWAYS. 

Discrimination  in  rates,  see  Discrimination,  19-24. 

Comparison  of  rates  with  rates  of  steam  railroads,  see  Rates,  14. 

Rates  for,  see  Rates,  14,  28-31. 

Location  of  fare  zone,  see  Rates,  30,  31. 

Amount  of  return  for  interurban  railway,  see  Retxtrn,  43. 

INVESTMENT. 

Apportionment  of  investment  between  different  departments  of  elec- 
tric utility,  see  Apportionment,  5-8. 
Apportionment  of  investment,  see  Apportionment,  5-8,  11,  16. 
Apportionment  of  cost  of  street  railway  property  used  on  several 
lines,  see  AppOBTiONinCNT,  11. 
P.U.R.1916D. 
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INVESTMENT-^ooiifMWied. 

Amount  and  reMonableneM  of  retura  upon  investment,  see  Rktuvn, 

2»-67. 
Consideration  of  original  inTeatment  ia  Taluation  proceedings,  aas 
Valuation,  9-11. 

IHVESTMENT  IN  EXCESS  OF  PRESEHT  WEEDB. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  61. 

XRBEPABABI.E  nfJTTTHT. 

Irreparable  injury  as  used  in  Wisconsin  statote  providing  for 
physical  connection  between  competing  telephone  systems,  see 
Constitutional  Law,  11. 

XRRIGATIOir. 

See  also  VVateb. 

Apportionment  of  expense  of  irrigation  plant  of  excess  capacity, 
see  Afpobtionment,  15. 

Apportionment  between  irrigation  and  domestic  water  service,  see 
Apportionment,  16, 

Contract  fixing  rates  for,  as  affecting  power  of  Commission  to 
regulate,  see  Constitutional  Law,  1-5. 

Contracts  delegating  to  utilities  power  to  fix  rates  as  depriving 
Commission  of  right  to  prescribe  rates,  see  Conktitutioxal 
Law,  13. 

Grant  of  free  water  to  secretary  for  services  as  unlawful  discrimi- 
nation, see  Discrimination,  8. 

Jurisdiction  of  Commission  over  rates  of  irrigatiop  distributing 
system  built  to  promote  sale  of  lands,  see  Rates,  8* 

Rates  for  irrigation,  see  Rates,  8,  32. 

Allowance  for  loss  of  water  in  distribution,  see  Rbtdbn,  13. 

Amount  of  return  for  irrigation  company,  see  Return,  41,  42. 

Consideration  of  value  of  mining  ditch  in  valuing  irrigation  prop- 
erty, see  Valuation,  69. 

JITNETS. 

See  Automobiles. 

JOINT  BATES. 

Power  to  apportion  joint  rates  not  included  in  statutory  power 
to  establish  joint  rates,   see  Apportionment,   17. 

Interest  of  shipper  in  apportionment  of  through  rates  between 
carriers,  see  Apportionment,  18. 

Statutes  providin-r  for  apportionment  of  joint  rates,  as  contraven- 
ing constitutional  rights,  see  Constitutional  Law,  7. 

Comparison  of  freight  rates  of  single  line  with  two-line  rates,  see 
Rates,  33. 

JUDGMENTS. 

1.  The  ruling  of  a  court  that  a  Commission  cannot  deny  an  appli* 
P.U.R.1916D. 
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JUIXJMENTS— amtiiHie*. 

eation  for  authority  to  isfliie  ivfumding  bonds  os  the  ground  that  the 
company  would  not  ha^e  property  or  earnings  sufficient  to  support  the 
proposed  issue  is  not  olnter  dicta,  and  is  binding  upon  the  Commteion 
on  a  subsequent  appHeation  to  issue  such  bonds,  although  its  order 
was  affirmed  on  the  ground  of  absence  of  showing  that  the  refunded 
debts  were  incurred  for  capital  charges,  it  appearing  that  the  ruling 
was  not  made  casually  but  after  a  full  discussion.  Re  Dry  Doek^  £.  B. 
k  B.  R.  Co.  (N.  Y.)   661. 

JUDICIAI.  NOTICE. 

Bale  of  surplus  power  by  street  railway,  see  Evidence,  3. 

JTJBI8BICTION. 

Amount  necessary  for  appellate  jurisdiction,  see  Appeal  aitd  Rx- 

VIBW,  1. 
Of  Commissions,  see  Commissionb,  1-9. 

KHIFE  SWITCHES. 

Not  to  be  used  by  telephone  company,  see  Sbbvicx,  31. 

UkND. 

Jurisdiction   of  Commissi otn  over  complaint  against  railroad  tor 

flooding  farms,  see  Damages,  2. 
Allowance  to  promoter  for  value  of  water  power  over  value  of 

riparian  lands,  considered  as  farm  or  forest  land,  see  Valoa- 

TION,  26. 
Valuation  of,  see  Valuation,  69,  70. 

LARGE  CONSUMER. 

Reduced  water  rates  to,  see  Discrimination,  7. 

liAUNORES. 

Jurisdiction  of  Washington  Commission  over  docks  and  wharves 
used  for  docking  of  launches,  see  Sebviox,  6a. 

UiWKS. 

Low  residence  rates  for  water  to  preserve  lawns  and  trees  as  un- 
lawful discrimination,  see  l>[BOBiMiNATtoN,'  31. 

I.EAH  TEARS. 

Allowance  for  losses  during,  in  valuation  proceedings,  see  Valua- 
tion, 90. 

I.EASE8. 

Approval  of  municipal  gas  franchise  and  lease,  iee  FbANosiftM,  2. 
Approval  of  agreement  as  to  leases  between  utilities,  see  Inteb- 

coRPORA'nB  Relationb,  2. 
Amount  expended  for  acquiring  and  holding  natural  gas  leases, 

as  operating  expense,  see  RffnmN,  26. 
Consideration  of  property  held  under,  in  valuation  proceedings,  see 

Valuation,  66. 
P.U.R.1916D. 


1146  INDEX. 

LEGAI.  EXPENSES. 

As  an  overhead  expense,  see  Valuation,  39. 

LESSEE. 

Fact  that  profits  go  to  lessee  as  objection  against  increase  of  street 
railway  rates,  see  Ratbs,  37. 

UGENSES. 

Necessity  of  certificate  of  convenience  for  operation  of  automobiles 
as  common  carriers,  notwithstanding  possession  of  license,  see 
Automobiles,  3. 

LOCALITIES. 

Discrimination  in  rates  between  localities,  see  Discrimination, 
9-11. 

LOCAL  OWNERSHIP. 

Of  home  industry,  see  Consolidation,  Merges  and  Sale,  2. 

LOSSES. 

Liability  for  damage  for  loss  as  factor  to  be  considered  in  fixing 

freight  rates,  see  Rates,  10. 
Allowance  for  loss  of  commodity  in  fixing  operating  expenses,  see 

Return,  12,  13. 
Early  losses  as  measure  of  going  value,  see  Valuation,  88-95. 

LOSS  OF  COMMODITY. 

Allowance  for  loss  of  water  in  irrigation  distributing  system,  see 
Return,  13. 

MAINE. 

Sale  of  all  of  utility's  capital  stock  as  carrying  tiansfcr  of  fran- 
chise requiring  consent  of  Commission,  see  Consolidation, 
Merger  and  Salb,  7.  * 

Schools  as  charitable  or  benevolent  purpose  within  meaning  of 
Maine  statute  authorizing  free  service,  see  Disciumination,  5. 

Policy  of  Commission  as  to  the  issuance  of  bonds  and  stock,  see 
Sbcubitt  Issuis,  3. 

What  constitutes  evidence  of  indebtedness  under  Maine  act,  see 
Security  Issues,  4. 

Authorization  by  Commission  of  the  issuance  of  securities  for  promo- 
tion and  preliminary  expenses,  see  Seoubut  Issues,  18,  19. 

Order  of  Commission  requiring  utility  to  furnish  pure  water,  see 
Service,  41, 

MAIMS  AMD  PIPES. 

Grant  of  right  to  lay  water  mains  as  precluding  city  from  requir- 
ing extension  or  enlarging  mains  to  furnish   fire  protection, 
see  Constitutional  Law,  5. 
Jurisdiction  of  California  Commission  to  require  extension  of  wa- 
ter mains  for  purpose  of  fire  protection,  see  Service,  2,  3. 
P.U.R.1916D. 
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MAINS  AND  PIPES— <xmtimf«d. 
Fee  for  tapping,  see  Service,  22. 
Water  utility  not  required  to  enlarge  mains  to  furnish  municipal 

fire  protection,  see  Sebyigb^  44. 
Consideration  of  pavement  over  mains  in  valuation  proceedings,  see 

Valuation,  46-48. 

MAINTENANCE. 

Power  of  Illinois  Commission  to  require  electric  consumers  to  re- 
pair service  lines  connecting  with  transmission  line,  see  Sebv- 
ICE,  6. 

MANAGEMENT. 

Early  losses  due  to  inefficient  management  as  not  proper  cost  of 
developing  business,  see  Valuation,  89. 

MANAGER. 

Allowance  for  salary  of  manager  of  telephone  utility,  see  Return, 
10. 

MARKET  VALUE. 

Power  of  Washington  Commission  to  fix  rate  base  different  from 
market  value,  see  Valuation,  4. 

MASSACHUSETTS. 

Massachusetts  statute  relative  to  requiring  extensions  to  gas 
service,  see  Service,  10,  11. 

MATERIALS  AND  SUPPLIES. 

Consideration  of  current  or  average  prices  in  ascertaining  unit 
prices  of  materials,  see  Valuation,  19. 

MAXIMUM  CHARGE. 

Minimum  charge  of  oO  cents  as  violating  franchise  provision  that 
price  shall  not  exceed  40  cents  per  1,000  feet,  see  Rates,  20. 

MEETING. 

Effect  of  fact  that  consent  te  conversion  of  bonds  into  stock  waa 
given  at  special  meeting  of  stockholders,  see  Security  Is- 
SUBB,  7. 

MERGER. 

See  Consoijoation,  ^IicucEUi  axu  Sau:. 

METER  RATES. 

Demand  rates  for  electricity  preferable  to  meter  rate,  see  Rates,  25. 

METERS. 

Right  of  utilities  to  dei^and  deposit  as  guaranty  against  injury 
to  meters,  see  Damages,  1, 
P.U.R.1916D. 
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M£T£IlS--oontffu«€d. 

Single  meter  for  residence  and  butinefls  oontomption  at  same 
premises,  see  Dibc&ihinatiok,  16. 

Metering  water  as  only  method  of  preventing  discrimination,  see 
DlSCBIlilNATCOlf,  30. 

Meter  charge  as  unjust  discrimination  in  favor  of  consuirjers  own- 
ing meters,  see  Disobiminatiok,  34. 

Payment  for,  out  of  income,  see  Return,  3. 

Ownership  and  control  of,  see  Skbvice,  17,  21. 

Consideration  of  cost  of  installing,  in  a  gas  rate  valuation,  see 
Valuation,  50. 

MINIMUM  CHABGE. 

See  Rates,  18-21. 

MIKIHG. 

Jurisdiction  of  Montana  Commission  over  company  en^ged  solely 
in  mining  coal,  see  Pt'BLic  Utilities,  1. 

Valuation  of  mining  ditch  in  proceedings  to  value  property  of  ir- 
rigation company,  see  Valuation,  69. 

MIHORITT  STOCKHOIJ>ERS. 

See  also  Stockholders. 

Consent  of,  for  conversion  of  bonds  into  stock,  see  Secxjbitt  Issues, 
6-11. 

MISMANAGEMENT. 

See  Management. 

MISSOURI. 

Statutory  right  of  Commission  to  authorize  Issuance  of  bonds  to 
redeem  preferred  stock,  see  Seoubitt  Issues,  13. 

Construction  of  Missouri  statute  relative  to  the  acquisition  of 
property  by  issuance  of  securities,  see  Becuhtit  Issues,  16. 

Proportion  of  stock  to  bonds  tmder  Missouri  statute,  see  Seoubitt 
Issues,  26,  27. 

MONOPOLY  AND  COMPETITION. 

/.  Jurisdictiofif  powers ,  and  duties  of  CommisMont  1, 
II,  AdtniHsion  of  competition  in  octmpied  territory,  2*^13, 
a.  In  general f  2^6. 
h.  Service  and  rates  of  existing  company,  7—29. 

Pennsylvania  Public  Service  act  restricting  competition  as  proper  exer- 
cise of  police  power,  see  Constitutional  Law.  9. 

Competition  as  factor  to  be  considered  in  fixing  freight  rates,  see 
Kates,  10. 

Consideration  of  automobile  competition  in  fixing  return  for  street  rail- 
way, see  Return,  32. 

p.u.R.ioiaD. 
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MONOPOLY  AND  COMPETITION— cowtiWcd. 

I,  Juri9dict44n%f  powers^  and  duties  of.  Commission, 

1.  It  is  the  policy  of  the  state  of  New  York  since  the  passaf  e  of 
the  Public  Service  law  to  protect  ei^isting  public  utilities  from  unre- 
stricted and  ruinous  competition,  and  bj  efficient  regulation  to  compel 
them  to  furnish  a  high  quality  of  service  after  being  permitted  to  earn 
a  fair  return  upon  the  investmenU     Ke  Ashmead    (N.  Y.)    10. 

II.  Adm,ission  of  competition  in  occupied  territory, 

a.  In  general. 

Failure  to  render  service  as  grounds  for  canceling  certificate  of  con- 
venience, see  Certificate  of  Convenience  and  Necessity,  3,  4. 

Refusal  of  certificate  of  convenience  to  corporation  having  received, 
prior  to  enactment  of  Public  Service  law,  a  franchise  to  furnish 
electricity  in  occupied  territory  as  contravening  constitutional 
rights,  see  Constitutional  Law,  8. 

2.  The  extension  of  local  telephone  service  merely  to  permit  com- 
munication without  toll  charge  is  not  a  matter  of  public  convenience 
and  necessity  within  the  exception  of  an  anti-duplications  statute  (Laws 
11)13,  chap.  610)  that  will  justify  the  paralleling  of  an  existing  line 
wihch  can  give  adequate  service  at  reasonable  rates  to  those  desiring 
the  extension.     Roherty  v.  Rock  County  Teleph.  Co.   (Wis.)   863. 

3.  The  purchase  of  the  existing  water  system,  except  fire  hydrants 
thut  the  niiniic'ipality  has  used  without  charge,  will  not  be  required 
upon  authorizing  the  construction  of  municipal  waterworks,  where  the 
existing  system  was  constructed  primarily  for  personal  use,  renders- 
inadequate  service  which  the  utility  is  unable  and  unwilling  to  improve, 
and  the  municipal  waterworks  can  be  built  for  less  than  it  would  cost 
to  improve  the  existing  system,  if  it  were  required  to  be  taken  over. 
Re  McCammon   (Idaho)   600. 

4.  There  is  no  improper  competition  with  a  street  railway  by  an 
auto-bus  lino  operating  on  a  part  of  its  route  over  a  street  on  which 
the  railway  doe^  not  propose  to  build  a  line  in  the  near  future,  and 
which  is  from  2,500  to  4,000  feet  from  the  nearest  railway  line,  and 
Operating  with  but  few  passengers  on  the  remainder  of  the  route  over 
streets  travtraed  by  or  near  railway  lines.  Re  Woodlawn  Improv.  Asso. 
Transp.  Corp.    (N.  Y.)    1. 

6.  It  is  immaterial  in  a  proceeding  for  a  certificate  of  oonvenience 
to  operate  jitney  buses  in  competition  with  a  street  railway,  that  the 
competition  comes  from  individual  owners  of  automobiles  instead  of 
from  a  sinj/le  company, — aH^sumlng  the  volume  of  competition  to  be  the 
same  in  either  case,    lie  Ashmead  (N.  Y.)   10. 

6.  Certificates  of  convenience  for  the  operation  of  jitney  buses  in 
a  city  in  competition  with  a  street  railway  will  be  denied  where  the 
competition  would  interfere  seriously  with  any  further  immediate 
growth  of  tho  rp.ilway  system,  upon  the  proiind  that  no  dependable  form 
of  transportation,  good  alike  in  winter  and  in  summer,  has  yet  been 
devised  to  take  the  place  of  street  railways  for  dty  transportation. 
Re  Ashmead  (N.  Y.)  10. 
P.U.R.lfll6D. 
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6.  Service  and  rates  of  exist htfj  ^'Crinpantf. 

7.  Refusal  of  a  ceriHMte  of  convenience  to  a  corporation  having 
received,  prior  to  enactmenftof  Public  Service  lav  .  a  charter  right  and 
municipal  franchise  tafurnik  electricity  in  territory  served  by  another 
company,  is  not  an  unreasonflble  exercise  of  regulatory  control  of  public 
utilities,  where  the  existing  company  is  furnishing  satisfactory  service 
at  reasonable  rates.  Re  Relief  Electric  Light,  Heat  &  P.  Co.  (Pa.) 
5J)2. 

8.  Public  convenience  and  necessity  does  not  require  the  admission 
of  a  mutual  telephone  company  into  territory  already  adeqimtely  served 
merely  to  reduce  the  service  cost  to  members,  especially  where  appli- 
cant's service  is  of  a  limited  character,  obtainable  only  by  members,  and 
not  subject  to  Commission  regulation.  Re  Farmers'  Mut.  Teleph.  Co. 
(Ohio)  930. 

9.  A  telephone  for  every  6.6  inhabitants  in  a  county  and  for  every 
5.3  inhabitants  in  a  village  indicates  that  the  territory  is  adequately 
served  within  the  meaning  of  a  statute  (Ohio  Gen.  (Dode,  §  614-52)  re 
quiring  a  certificate  of  public  convenience  and  necessity  to  enter  terri- 
tory already  adequately  served.  Re  Farmers*  Mut.  Teleph,  Co.  (Ohio) 
930. 

10.  The  construction  of  municipal  waterworks  is  required  by  public 
convenience  and  necessity  where  the  supply  furnished  by  the  existing 
utility  is  irregular,  inadequate,  and  liable  to  contamination,  and  the 
utility  has  neither  the  ability  nor  the  disposition  to  make  improvements 
and  extensions.     Re  McCammon    (Idaho)    500. 

11.  Permission  will  be  p:iven  to  supply  proposed  municipal  distribut- 
ing plants  with  nattiral  j»aft  in  cities  long  inadequately  served  with 
artificial  gas  by  private  nyHtem.  although  better  service  has  been  given 
Kince  bondholders  have  taken  over  the  system,  where  the  bondholders 
with  constructive  notice  of  their  company's  dereliction  made  no  prior 
effort  to  see  that  service  was  improved,  and  where  a  denial  of  permis- 
sion will  block  the  people's  demand  for  municipal  systems.  Re  South- 
ern Counties  Gas  Co.   (Cal.)   887. 

12.  The  construction  of  a  municipal  waterworks  system  is  required 
by  public  necessity  and  convenience,  irrespective  of  whether  the  exist- 
ing utility  has  a  valid  franchise,  where  it  appears  that  the  supply  and 
system  of  this  utility  is  inadequate,  that  it  haH  failed  to  make  exten- 
sions warranted  by  the  growth  of  the  city,  and  that  a  municipal  sys- 
tem will  be  feasible  and  adequate, — ^particularly  whore  the  existing 
utility  has  rejected  a  fair  offer  for  its  sVHtcm.  Re  Pocatollo  (Idaho) 
176. 

13.  Except  in  cases  where  the  existing  street  railway  system  cannot 
or  will  not  supply  reasonable  service,  the  use  of  jitneys  should  be  con- 
fined to  streets  and  neighborhoods  which  have  no  available  street  rail- 
way service.     Re  Ashmead   (N.  Y.)   10. 

MONTANA. 

Right  of  utilities  to  demand  deposit  as  guaranty  against  injury  to 
meters,  see  Damages,  1. 
P.U.R.1916D. 
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Jurisdiction  of  Commissioii  over  company  engaged  solely  in  mining 
coal,  see  Public  Utilities,  1.  ^ 

MORTGAGES. 

Execution  of,  see  Secubity  Issues. 

MOTOR  GENERATOR. 

Apportionment  of  investment  in,  gee  AppobtionmeXT,  8. 

MOVING  PICTURES. 

Different  rates  for  flectricity,  than  that  named  in  filed  schedule 
as  unlawful  discrimination,  see  Discbikination,  13. 

Higher  rate  for  electricity  than  regular  commercial  rate  as  un- 
lawful discrimination,  see  Discbimination,  17. 

Refimd  of  excessive  electric  rates  to,  see  Repabation,  1. 

MULTIPLES. 

Use  of,  in  valuation  of  land,  see  Valuation,  70. 

MUNICIPALITIES. 

See  also  Municipal  Plant. 

Municipal  consent  to  auto  bus  operation  in  cities  as  franchise  with- 
in meaning  of  Second  Class  City  law,  see  Automobiles,  2. 

Effect  of  municipal  franchise  upon  necessity  of  securing  certificate 
of  convenience  from  Commission,  see  Cebtificate  of  Con- 
venience AND  NeCESHITY,  1. 

Power  of  Commission  to  increase  telephone  rates  fixed  by  municipal 
franchise,  see  Constitutional  Law,  4. 

Grant  of  right  to  lay  water  mains  as  precluding  city  from  requir- 
ing extension  for  enlarging  mains  to  furnish  fire  protection, 
see  Constitutional  Law,  5. 

Free  service  to  municipality  as  unlawful  discrimination,  see  Dis- 

CBIMINATION,    2,    3. 

Discrimination  in  rates  between  adjoining  municipalities,  see  Dis- 
crimination, 9-11. 

Municipality  as  including  county  in  statute  requiring  consent  to 
use  highways  for  telephone  purposes,  see  Fbanchises,  1. 

Power  of  Ohio  Commission  to  fix  rates  for  service  not  provided  for 
in  ordinance,  see  Rates,  3. 

Power  of  Commission  to  compel  extension  of  water  mains  for 
purposes  of  fire  protection  of  municipality,  see  Service,  2,  3. 

Approval  by  Pennsylvania  Commission  of  contract  with  munici- 
pality for  construction  of  underground  railway  system,  see 
Street  Railways. 

MUNICIPAL  OWNERSHIP. 

See  also  Election;    Municipal  Plant. 

Expenses  incurred   in   municipal   ownership  election   as  operating 
charge,  see  Return,  27. 
?.U.R.1»16D. 
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MUNICIPAL  PUiKT. 

See  also  Municipalities. 

Apportionment   of    expense   of   municipal    ownership   election,   see 

APPOBTIONiaENT,    1. 

Municipal  plant  in  occupied  territory,  see  Monopolt  and  Com- 

PETinoN,  3,  10-12. 
Consideration  of  fact  that  municipality  has  difficulty   in  raising 

funds  to  defray  expenses  in  fixing  water  rates,  see  Rates,  17. 
Municipal   ownership    election   expenses   as   operating   charge,   sec- 

Retubn,   27. 
Amount  of  return  for  municipal  waterworks,  see  Retukr,  52, 
Factors  affecting  extension  of  municipal  electric  plant,  see  Service. 

10,  11. 
Anticipated    purchase   of    utility    by   municipality   as    permitting 

continuance  of  ownership  of  meters  by  consumers,  see  Sebvice. 

19. 
To  make  improvements  in  waterworks  essential  to  health  although 

cost  will   prevent  proposed  acquisition  of  electric   plant,   see 

Service,  40. 
Reasonableness  of  investment  in,  as  compared  with  per  capita  cost 

of  other  plants,  see  Valuation,  22. 

1.  Only  the  property  exclusively  used  for  electric  utility  purpo?M»s 
will  be  required  to  be  taken  over  by  a  city  in  acquiring,  under  S§ 
1797m-79-82,  inclusive,  of  the  Wisconsin  Public  Utility  act,  an  oU»  trie* 
plant  operated  in  connection  with  a  tannery.  Re  Falls  Light  &  P.  Co. 
(Wis.)    151. 

2.  A  city  taking  over  only  the  property  exclusively  used  for  electric 
utility  purposes  from  one  operating  an  electric  plant  in  connection  with 
a  tannery  must  pay  severance  damages  to  the  remaining  property,  that 
was  in  joint  use,  for  the  loss  from  inability  to  use  the  capacity  in  ex- 
cess of  tannery  requirements,  and  for  the  cost  to  the  owner  in  making 
the  severance  and  reconnections.  Re  Falls  Light  &  P.  Co.  (Wis.) 
161. 

MUTUAL  TELEPHONES. 

Admission  of  mutual  telephone  company  into  territory  adequately 
served  to  reduce  cost  of  service  to  members,  see  MoN<tfOLY  akd 
CoMPariTioN,  8. 

NATURAL  GAS. 

See  also  Gas. 

Municipal  plant  in  territory  served  by  artificial  gas  system,  see 

Monopolt  and  Competition,  11. 
Jurisdiction   of   Oklahoma    Commission   over   company    supplying 

natural  gas  to  others  for  distribution,  see  Public  Utilities.  2. 
Minimum  rates  for,  see  Rates,  19. 
Minimum  charge  of  50  cents  as  violating  franchise  provision  that 

price  shall  not  exceed  40  cents  per  1000  feet,  see  Katss,  20. 
P.U.R.1916D. 
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NATURAL  QAS—oontiiwed. 

Allowance  for  amount  expended  in  acquiring  and  holding  natural 
gas  leases,  see  Retubn,  26. 

Consideration  of  pavement  over  mains  in  a  natural  gas  rate  valua- 
tion, see  Valuation,  47. 

Valuation  of  wells,  see  Valuation,  71. 

NEBRASKA. 

Power  of  Commission  to  increase  telephone  rates  fixed  by  munici- 
pal franchise,  see  Constitutional  Law,'  4. 

NECESSITY. 

See  also  Cebtificate  or  Convenience  and  Necesbitt. 
Definition  of,  as  used  in  Wisconsin  statute,  see  Service,  37. 

NEW  JERSEY. 

Power  of  Commission  to  compel  specific  performance  of  contract; 
see  CoMiassiONs,  8. 

Municipality  as  including  county  in  limited  franchise  act,  requir- 
ing consent  to  use  highways  for  telephone  purposes,  see  Fban- 
CHI8ES,  1. 

NEW  TORlt. 

Policy  of  Commission  as  to  permitting  use  of  second-hand  auto- 
taobiles  for  transporting  passengers,  see  Autom:obtt.es,  1. 

Municipal  consent  to  auto-bus  operation  in  cities  as  franchise  with- 
in meaning  of  Second  Class  City  law,  see  Automobiles,  2. 

Jurisdiction  of  Commission  of  complaint  against  railroad  for  flood- 
ing farm,  see  Damages,  2. 

Policy  of  state  to  protect  existing  public  utilities  from  unre- 
stricted competition,  see  Monopoly  and  Competition,  1. 

Conversion  of  bonds  into  stock  under  laws  of,  see  Security  Issues, 
7,  9. 

Issue  of  securities  to  pay  for  operating  expenses,  under  iTew  York 
statute,  see  SECusitY  Issues,  20,  21. 

Jurisdiction  of  Commission  to  restrain  relocation  by  railroad  of 
terminal  for  transfer  of  freight  from  boat  line,  see  Seavice,  §  1. 

Jurisdiction  of  courts  \mder  New  York  statute  to  pass  upon  rea- 
sonableness of  extension  to  service,  ordered  by  Commission,  see 
Sebvicb,  7. 

HIGHT. 

All-night  service  by  electric  company,  see  Service,  24,  25. 

irONSUBSCRCttfiRS. 

Discontinuance  of  service  for  permitting  nonsubscriber  to  use  tele- 
phone, diee  Service,  15. 

NOTES. 

Issuance  of,  see  Sboubtty  ISBxnu. 
P.U.R.1918D.  73 
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NOTICIi. 

Application  for  order  authorizing  increase  in  rates  ag  a  "case" 
within  Commission  rule  requiring  notice  of  hearing,  see  Pbo- 
CEDUBE,  3. 

OBLIGATIONS. 

Refunding  of,  as  purpose  of  security  issues,  see  Security  Issues, 
13-35. 

OCCUPIED  TERRITORY. 

Admission  of  competition  into  occupied  territory,  see  Monopolt 
AND  Competition,  2-13. 

OFFICERS. 

Grant  of  free  water  to  secretary  for  services  as  unlawful  discrim- 
ination, see  Discrimination,  8. 

OHIO. 

Power  of  Commission   to  apportion  joint  rates,   see   Apfobtion- 

MENT,  17. 
Jurisdiction  of  Commission  to  fix  rates  for  services  not  provided 

for  in  ordinance,  see  Rates,  3. 
Jurisdiction  of  Commission  in  inquiry  as  to  rates,  to  pass  upon 

questions  of  service,  see  Service,  4. 
Requirements  of  statutes  of,  with  respect  to  consideration  of  unit 

prices,  see  Valuation,  19. 

OXXAHOMA. 

Jurisdiction  of  Commission  over  company  supplying  natural  gas 
to  others  for  distribution,  see  Public  Utilities,  2. 

OPERATING  EXPENSES. 

Deduction  of  cost  of  replacements  from  maintenance  in  statement  of 
operating  expenses,  see  Accounting,  2. 

Apportionment  of,  of  street  railway  operating  several  lines,  see 
Afpobtionmsnt,  9. 

Apportionment  of  telephone  operating  expenses,  see  Apportion- 
ment, 12-14. 

Duty  to  make  allowance  for  annual  depreciation  in  estimating  op- 
erating expenses,  see  Depreciation,  1. 

Allowance  for  annual  depreciation  of  street  railway  in  estimat- 
ing operating  expenses,  see  De3*reciation,  5. 

Allowance  for,  in  fixing  return,  see  Return,  8-28. 

Issuance  of  securities  to  pay  for,  see  Security  Issues,  20,  21. 

Consideration  of  sum  necessary  to  meet,  in  valuation  proceedings, 
see  Valuation,  11. 

Consideration  of  overhead  expenses  paid  for  out  of  earnings  charged 
to  operating  expense,  see  Valuation,  27. 
P.U.R.1916D. 


INDEX.  1166 

OPERATOR. 

Telephone  operator  not  to  call  subecriber  who  finds  line  busy,  see 

SSBVIGly     3^ 

OPTIOHft. 

Valuation  of,  see  VALtTATiON,  100. 

CoBt  of  obtaining,  as  overhead  expense,  see  Valuation,  26. 

ORDERS. 

Review  by  courts,  see  Affkai.  and  Bbvijew. 

Commissions  following  decisions  of  state  court  on  questions  of  law, 

see  Commissions,  3. 
Burden  of  proof  in  action  to  avoid  order  of  Commission,  see  £vi- 

DBNCB,  2. 

1.  An  order  of  the  Ohio  Railroad  Commission  fixing  freight  charges 
was  not  invalid  merely  because  it  did  not  prescribe  the  time  during 
which  it  would  remain  in  force.  Mcllfresh  v.  Hocking  Valley  R.  Co. 
(Ohio)   140. 

2.  An  electric  utility's  claim  to  a  legal  right  to  operate  without  a 
certificate  of  public  convenience  from  the  Pennsylvania  Commission, 
which  claim  had  been  determined  adversely  to  it  by  an  order  of  the 
Commission,  cannot  be  interposed  as  a  defense  in  proceedings  against 
it  for  violation  of  the  certificate  of  public  convenience  provision  of  the 
Public  Service  Company  law,  where  the  order  remains  in  full  force  and 
effect,  although  an  appeal  therefrom  is  pending  in  the  courts.  Citizens' 
Electric  Illuminating  Co.  v.  Consumers*  Electric  Co.    (Pa.)    711. 

ORDIKAKCE8. 

See  Municipalities. 

OREGOK. 

Definition  of  reproduction  cost  by  Commission,  see  Valuation,  2. 
Statutory   duty  of  Commission  as  to  valuation   of  railways,   see 

Valuation,  5,  6. 
Elements  considered  by  Commission  in  finding  valuation  of  utility, 

see  Valuation,  11. 
Use  of  average  prices  by  Commission  in  ascertaining  reproduction 

cost,  see  Valuation,  23. 

OROANIZATIOK  EXPENSES. 

Issuance  of  securities  to  pay  for  organization  expenses,  see  Secub- 

ITY  Issues,  19. 
Allowance  of,  as  overhead  expenses,  in  valuation  proceedings,  see 

Valuation,  26,  30. 

ORIOIKAI.  COST. 

As  theory  of  valuation,  see  Valuation,  7. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  ft^ll. 
Ascertainment  of,  see  Valuation,  17-22. 
P.U.R.1916D. 
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OVERHEAD  EXPEHSES. 

Depreciation  of,  see  DEPSEcrATioir,  9. 

Allowances  for,  in  valuation  proceedings,  sm  VjimancHf,  25-45. 

OWNERSHIP. 

Municipal  ownership,  see  Municipal  PlCAifT. 

Ownership  of  equipment  in  private  brandi  exafauige  of  hotels,  see 
Sebvice,  32. 

Consideration  of  property  not  owned  by  utility  in  yalasliaa  pro- 
ceedings, see  Valuation,  66,  67. 

PARENT  COMPANY. 

Higher  rates  charged  by  subsidiary  ooinpany  than  charged  by  par- 
ent company  in  adjoining  city  as  unlawful  discrimination,  see 
Discrimination,  9. 

Ck>nBideration  of  price  paid  for  gas  by  distributing  company  in 
fixing  operating  expenses,  see  Retubn,  28. 

Ko  allowance  for  promotion  expenses  where  subsidiary  company 
was  financed  by,  see  Valuation,  38, 

PARKS. 

Consideration  of  value  of  recreation  park  In  valuing  street  rail- 
way property,  see  Valuation,  63, 

PARTIES. 

1.  A  state  board  of  stock  inspection  commissioners  and  a  stock- 
growers'  association  are  competent  parties  to  maintain  a  proceeding  to 
require  railroads  to  fence  their  tracks,  under*  the  Public  Utilities  act 
permitting  complaint  by  "any  corporation,  person,  chamber  of  com- 
merce, board  of  trade,  or  any  civic,  commercial,  mercantile,  traffic,  agri- 
cultural, or  manufacturing  association  or  organization  or  any  body 
politic  or  municipal  corporation,"  and  having  the  intent  that  no  com- 
plaint shall  be  dismissed  because  of  the  absence  of  direct  damage  to 
the  complainant.  Colorado  State  Stock  Inspection  Comrs.  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  (Colo.)  761. 

PARTY  LINES. 

Toll  service  not  to  be  given  over,  see  Service,  30. 
Same  rate  for  main  and  party  line  telephone  service  as  unlawful 
discrimination,  see  Discrimination,  28. 

PASSENGERS. 

See  Consumers  and  Patrons. 

PAVEMENT  OVER  MAINS. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  46-48. 

PAVING. 

Unpaid  intertet  on  notes  for  money  supplied  for  paving,  as  operat- 
ing charges,  see  KetURN,  21. 
P.U.R.1916D. 
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MAYING— contimtedi. 

Street  railway  contract  to  pave  streets  as  eTidence  of  indebted- 
ness under  Maine  act,  see  Secubity  Issues,  4. 

Consideration  of  assessments  for  pavements  between  tracks  in 
valuation  proceedings,  see  Valuation,  52. 

PAYICENT. 

J.  Advance  payments,  1,  2. 
II,  Deposit  or  guaranty,  3^5» 
a.  In  general,  B,  4. 
I».  Interest  an  deposits,  S. 
HI,  Discount  for  prompt  payment,  6-^, 
IV,  Penalties  for  failure  to  pay,  9,  10, 
F.  Place  of  payment,  11, 

Jurisdiction  of  Commission  over  complaint  against  utility  for  cutting 
off  water  supply  for  refusal  to  pay  alleged  wrqngful  charge^  see 
Damages,  3. 

Jurisdiction  of  Commission  to  require  consumers  to  pay  for  service  re- 
ceived free,  see  Repabatioi?,  3. 

/.  Advance  payments, 

1.  A  water  utility  should  adopt;  rules  and  regulations  for  payment 
of  rates  in  advance  and  for  shutting  off  the  water  in  case  of  nonpay- 
ment.    Re  Mullan  Waterworks   (Idaho)   894. 

2.  A  telephone  company  is  entitled  to  exact  a  rate  for  payment  in 
advance  with  a  discount  for  prompt  payment,  although  the  subscribers 
cannot  require  advance  payment  for  their  products*  Re  Webster  Tdeph. 
Co.  (S.  D.)  603. 

II,  Deposit  f^r  guaranty. 

a.  In  general, 

3.  A  water  and  sewer  utility  may  require  advance  payment  or  a 
deposit  equal  to  the  estimated  monthly  bill.  Donovan  v.  Groldfield 
Consol.  Water  Co.  (Nev.)  419. 

4.  The  Montana  Commission  authorized  an  electric  utility  to  re- 
quire as  security  for  payment  a  deposit  or  guaranty  equal  to  one  and 
one-half  times  the  amount  of  the  average  billing  period  bill.  Roundup 
V.  Roundup  Coal  Min.  Co.    (Mont.)    393. 

"b.  Interest  on  deposits, 

6.  The  Montana  Commission  required  a  utility  to  pay  interest  at 
rate  of  6  per  cent  on  deposits  required  as  security  for  payment,  pro- 
vided they  are  left  with  the  company  six  months  ojr  more,  and  provid- 
ing the  consumer  has  taken  service  continuously  during  that  period. 
Roundup  V.  Roundup  Coal  Min.  Co.  (Mont.)  393. 
P.U.R.1916D. 
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PAYMENT— «)n*tiMi«f. 

HI,  DUcount  for  prompi  paifmeni. 

See  also  supra,  2. 

Discrimination  in  enforcing  rules  for  prompt  payment,  see  Discrim- 
ination, 38. 

6.  Reasonable  percentage  discounts  may  be  granted  by  a  water  and 
sewer  utility  for  the  purpose  of  enforcing  prompt  payment  of  monthly 
bills.     Donovan  v.  Goldfield  Consol.  Water  Co.   (Nev.)   419. 

7.  The  rates  of  a  utility  should  be  stated  plainly  in  a  single  gross 
amount,  and  the  discounts  for  prompt  pajrment,  if  any,  should  be  kept 
separate  and  distinct  from  the  base  rate.  He  Portland  R.  Light  &  P. 
Co.   (Or.)   976. 

8.  An  increase  of  25  cents  a  month  in  all  telephone  rates  to  pro- 
vide for  a  discount  of  the  same  amount  for  prompt  payment  will  be 
allowed  where  a  large  number  of  subscribers  are  delinquent,  since  the 
discount,  in  diminishing  collection  expense  and  loss  from  unpaid  rent- 
als, lightens  the  burden  upon  those  paying  promptly.  Re  Empire 
Teleph.  Co.  (111.)  906. 

/F.  Penalties  for  failure  to  pay, 

9.  The  imposition  of  a  cash  penalty  for  failing  to  make  prompt 
payment  of  telephone  service  billed  in  advance,  except  long-distanoe 
service,  will  not  be  permitted  where  there  is  no  showing  that  denial  or 
temporary  disconnection  of  service  to  delinquents  is  not  effective.  Re 
Home  Teleph.  &  feleg.  Co.   (Or.)  679. 

10.  In  fixing  water  rates,  the  West  Virginia  Commission  provided 
that  there  should  be  a  discount  of  6  per  cent  if  bills  were  paid  within 
ten  days,  but  that  in  no  event  should  any  penalty  be  added  for  ni)n- 
payment  within  a  specified  time  further  than  interest  at  the  legal 
rate  of  6  per  cent.     Re  Charles  Town  Water  Co.   (W.  Va.)   723. 

V.  Place  of  payment. 

11.  The  Wisconsin  Commission  refused  to  require  a  telephone 
company  to  establish  an  office  in  a  small  town  having  few  business 
places  and  no  bank  for  subscribers  to  pay  their  bills,  or  to  require  that 
a  collector  be  sent  out,  where  it  appeared  that  a  very  largp  numlier 
of  patrons  paid  by  check,  and  that  there  was  an  office  for  that  pur- 
pose about  3  miles  distant.  Loehr  v.  Stockbridge  &  6.  Teleph.  Co. 
(Wis.)   735. 

PAT  ROLLS. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  12. 

PEKALTIES. 

See  Fines  and  Penalties. 
P.tJ.R.1916D. 
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PENKSTLVANIA. 

Penxuiylvaiiia  Public  Service  act  as  proper  exercise  of  police  power, 
see  Constitutional  Law,  9. 

Gonstruciioii  of  Pennsylvania  statute  defining  common  carriers,  see 
Public  Utilitubs,  6. 

Approval  by  Commission  of  contract  for  construction  of  under- 
ground railway  system,  see  Stbebt  Railwatb. 

PERMASnSHT  IlCPROV£MENT8. 

See  Bbtisbments. 


Valuation  of,  see  Valuation,  99. 

PHTSICAI.  COKNECTION. 

Review  by  court  of  Commission's  order  directing  physical  connec- 
tion of  telephones,  see  Appeal  and  Review,  4. 

Apportionment  of  expense  of,  between  telephone  companies,  sec 
Appobtionment,   19. 

Order  directing  physical  connections  of  competing  telephone  sys- 
tems as  taking  property  without  compensation,  see  Consti- 
tutional Law,  6. 

Wisconsin  statute  providing  for  physical  connection  of  telephones 
as  proper  exercise  of  police  power,  see  Constitutional  Law, 
10,  11. 

Right  to  make  additional  charge  for  long  distance  service  upon  ob- 
taining physical  connection,  see  Rates,  50. 

Service  by  means  of  physical  connection  of  telephones,  see  Sbbvios, 
35-39. 

PIPES. 

See  Mains  and  Pipes. 

PLANT   ACCOUNT. 

See  Accounts. 

PLEADINGS. 

Determination  of  jurisdiction  of  Commission  over  defendant  as  a 
utility,  not  limited  by  pleadings,  see  Commissions,  2. 

PLEASANT  MODE  OF  TRAVEL. 

Consideration  of,  in  granting  certificate  of  convenience  for  opera- 
tion of  automobiles,  as  common  carriers,  see  Automobiles,  4. 

POLICE  POWER. 

As  to  what  constitutes  proper  exercise  of,  see  Constitutional 
Law,  9-11. 

(PORTABLE  TELEPHONES. 

£xtra  charge  for,  see  Rates,  52. 
P.U.R.1916D. 
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POWER  PUUIT. 

Apportionment  of  cost  of,  between  several  street  car  lines,  see 
Appobtionmxnt,  11. 

POWERS. 

Of  Commissions,  see  (commissions,  1-9. 

Delegation  of  powers,  see  Constitutional  Law,  12,  13. 

PRACTICE. 

Use  of  average  prices  bj  Oregon  Commission  in  ascertaining  re- 
production cost,  see  Valuation,  23. 

PREFERRED  STOCK. 

Refunding  of,  as  purpose  of  security  issues,  see  Sbcxtxitt  Issub, 
13-16. 

PRELIMINARY  EXPENSES. 

Allowance  for,  as  overhead  expenses,  in  valuation  proceedings,  see 

Valuation,  26. 
Issuance  of  securities  to  pay  for,  see  Sbcubfit  Issues,  18. 

PRESENT  NEEDS. 

Consideration  of  investment  in  excess  of,  see  Vai.uation,  61. 

.    PRESUMPTIONS. 

Of  reasonableness  of  rate,  see  Evuibncb,  1. 

PRICES. 

Consideration  of  current  or  average  prices  in  ascertaining  unit 
prices  in  valuation  proceedings,  see  Valuation,  19. 

PRIVATE  BRANCH  EXCHANGE. 

In  hotels,  ownership  of  equipment,  see  Sebvics,  32. 

PROCEDURE. 

Proper  parties  to  proceedings  to  require  railroads  to  fence  tracks, 
see  Pasties,  1. 

Of  Pennsylvania  Commission  as  to  approval  of  contract  for  con- 
struction of  underground  railway  system,  see  Street  Rail- 
ways. 

1.  Previous  leave  of  court  is  not  necessary  to  the  maintenance  of  a 
proceeding  to  require  railroads  operated  by  receivers  to  fence  the  tracka 
Colorado  State  Stock  Inspection  Comrs.  v.  Atchison,  T.  &  S.  F.  R.  Go. 
(Colo.)    761. 

SI  la  a  proceeding  to  determine  the  aniount  of  security  issues  upon 
th-e  consolidation  of  public  utilities,  a  protest  against  "any  further 
i(>sue  of  stock  or  bonds  than  what  is  actually  necessary  for  the  purchase 
<  a  new  plant"  will  be  considered  by  the  Haisbe  Commission,  altfaovgk 
oi>ly  in  the  form  of  a  letter ;  it  beii^  the  duty  of  the  Commission  to  do 
more  than  act  merely  upon  information  presented  by  the  parties  in 
interest.  Re  Oxford  Electric  Co.  (Me.)  519. 
P.U.R.1916D. 
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PROCEDURE— con^inwed. 

3.  A  CommiBBion  rule  requiring  that  notice  of  the  date  and  hour 
of  the  formal  case  shall  be  served  at  least  ten  days  before  the  time  set 
therefor  does  not  control  an  application  for  an  order  authorizing  an 
increase  in  water  rates,  since  sueh  an  application  is  not  a  ''case."  Re 
Bell  Water  Co.   (Cal.)   186. 

4.  A  protestant  cannot  object  to  the  hearing  of  an  application  for 
an  increase  in  water  rates  on  the  ground  that  the  applicant  has  failed 
to  comply  with  a  Commission  rule  requiring  it  to  file  a  schedule  of  the 
present  rates,  proposed  increases,  description  of  property  and  inventory, 
basis  of  cost,  and  the  reasons  why  the  increase  is  desired,  since  this 
rule  is  only  for  the  benefit  of  the  CommlBsion;  and  this  is  e^>ecially 
true  where  applicant  has  shown  a  willingness  to  furnish  both  the  Com- 
mission and  the  protestants  the  information  asked  for.  Be  Bell  Water 
Co.    (Cal.)    166. 

PBOFITS. 

Fact  that  profits  go  to  lessee  as  objection  against  increase  of  street 

railway  rates,  see  Rates,  37. 
Factors  to  be  considered  in  determining  cost  of  telephone  switching 

service  for  rate  making,  see  Return,  23. 
Profit  of  telephone  directory  advertising,  see  Retubn,  23. 
No  allowance  for  organization  expenses  when  charged  off  against 

profits,  see  Valuation,  30. 
Of  contractor,  as  an  overhead  expense,  see  Valuation,  36. 

PROMOTION  EXPENSES. 

Issuance  of  stock  to  pay  for  promotion  expenses,  see  Sbcubitt 

Issues,  18. 
Allowance  for  expense  of,  where  subsidiary  company  was  financed 

by  parent  company,  see  Valuation,  38. 
Allowance  for,  in  valuation  proceedings,  see  Valuation,  26. 

PROMPT  PAYMENT. 

Discount  for  prompt  payment  of  bills,  see  Payment,  2,  6-8. 
Penalty  for  failure  to  pay  bills  promptly,  see  Payment,  9,  10. 

PROPERTY. 

Acquisition  of,  for  the  purpose  of  security  issttes,  see  Secuaity 

Issues,  16. 
Valuation  of,  see  Valuation. 

PROPERTY  NOT  IN  USE. 

Consideration  of  excess  capacity  of  sewer  system,  in  fixing  return, 

see  Retubn,  44. 
Consideration  of,  in  valuation  proceedings,  see  Valuation,  58-63. 

PROPERTY  NOT  OWNED  RY  UTILITY* 

Consideration  of,  in  valuation  proceedings,  se^  Valuation,  QQ,  67. 

PROPORTION  OF  RONDS  TO  STOCK. 

See  Sbcubtty  Issues,  26,  27. 
P.U.R.1916D. 
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PROSPECTIVE  OPERATION. 

Of  statutes,  see  Statittes. 

PUBUG  CONVENIENCE  ANP  NECESSITY. 

See  Cebtdicatk  of  Conyknience  and  Necessitt. 

PUBUC  IMPROVEMENTS. 

Consideration    of    assessment   for,    in   valuation    proceedings,   see 
Valuation,  62. 

PUBUC  PURPOSE. 

Water  used  for,  as  proper  expense  of  water  utility,  see  Retubn,  25. 

PUBUC  SERVICE  COMPANY  I^W. 

See  Statdtes. 

PUBUC  XTTUimES. 

/.  What  constitutes  a  **puhlie  utility,''  i^6. 
II.  What  constitutes  **publie  service,"  7,  S. 

See  AuTOMOBiLBs ;    Electbicitt;    Febbies;    Gas;    Intebxtbban   Rail- 
ways;    IbEUQATION;     MUNICIPAL     PLANT;     MUTUAL     TELEPHONES : 

Natural  Gas;    Railroads;    Sewers;    Street   Railways;    Tele- 
phones; Water;  Wharves. 
See  also  Accounting;  Apportionment;  Certificate  of  Convenience 
AND  Necessity;  Consolidation,  Merger  and  Sale;  Depreciation 
Discrimination;      Franchises;      Intercorporate      Relations 
Monopoly   and    Competition;    Payment;    Rates;    Reparation 
Return;  Security  Issues;  Sebvice;  Valuation. 

J.  What  constitutes  a  *'public  utUity," 

Determination  of  jurisdiction  of  Commission  over  defendant  as  a  utility, 
not  limited  by  pleadings,  see  Commissions,  2. 

1.  The  Montana  Commission  has  no  jurisdictiiHi  over  companies  en- 
gaged solely  in  mining  coal.  Roundup  v.  Roundup  Coal  Min.  Co. 
(Mont.)   393. 

2.  The  Oklahoma  Commission  has  jurisdiction,  under  chapter  93, 
Session  Laws  (Okla.)  1913,  to  regulate  the  prices  and  practices  of  per- 
sons or  companies  supplying  gas  to  others  for  distribution.  Re  Proposed 
Order  151   (Okla.)   94. 

3.  Individuals  supplying  water  through  pipes  to  neighbors  for  com- 
pensation operate  a  water  system  and  constitute  a  public  utility  within 
the  meaning  of  t^e  California  Public  Utilities  act,  and  therefore  are 
subject  to  the  control  and  regulation  of  the  Commission.  Hoff  v.  Mont- 
gomery (Cal.)   880. 

4.  Ferries  operated  to  carry  the  public  across  streams  are  public 
utilities  subject  to  regulation  as  to  safety,  service,  and  rates,  and  will 
be  required  by  the  Washington  Commission  to  conform  to  applicable 
rules  pertaining  to  public  utilities.  Public  Service  Commission  ex  rel. 
Brewster  v.  McPherson  Bros.  Co.  (Wash.)  720, 

P.r.R.1916D. 
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5.  A  taxlcab  company  is  a  comsion  carrier  within  the  meaning  of 
the  act  of  March  4,  1013  (37  Stat,  at  L.  938,  chap.  150),  §  8,  and  hence 
subject  to  the  jurisdiction  of  the  Public  UtUitiw  ConuniBsion  of  the 
District  of  Columbia  as  a  "public  utility"  in  respeet  of  its  exercise  of 
its  exclusive  right  under  lease  from  the  Washington  Terminal  Com- 
pany, the  owner  of  the  Washington  Union  Railway  Station,  to  solicit 
Hvery  and  taxicab  bosineBs  from  persons  passing  to  or  from  trains,  and 
of  its  exclusive  right  under  contraeta  with  certain  Washington  hotels  to 
solicit  taxicab  businees  from  guests,  but  that  part  of  its  business  which 
consists  in  furnishing  automobiles  from  its  central  garage  on  individual 
orders,  generally  by  telephone,  cannot  be  regarded  as  a  public  utility, 
and  the  rates  charged  for  such  service  are  ther^ore  not  open  to  inquiry 
by  the  Commission.    Terminal  Taxicab  Co.  v.  Kutz  (U.  S.)  072. 

6.  An  individual  operating  automobiles  over*  a  fixed  route  for  the 
conveyance  of  passengers  at  a  uniform  fare  is  a  common  carrier^  and 
therefore  is  a  '^public  service  company"  within  the  provisions  of  a  stat- 
ute conferring  jurisdiction  upon  the  Commission,  and  declaring  that  "the 
term  'public  service  company'  .  .  .  includes  all  railroad  corporations, 
canal  corporations,  street  railway  corporations,  stage-line  corporations, 
express  corporations,  baggage-transfer  corporations,  pipe-line  corpora- 
tions, ferry  corporations,  common  carriers  .  .  .  also  all  persons  en- 
gaged for  profit  in  the  same  kind  of  business;"  that  the  term  "person" 
means  all  individuals,  partnerships,  etc.;  and  that  the  term  "* common 
carrier'  .  .  .  includes  any  and  all  common  carriers,  whether  cor- 
porations or  persons,  engaged  for  profit  in  the  conveyance  of  passengers 
or  property,"  since  the  term  "common  carrier"  is  used  in  its.  broad 
sense  as  comprehending  all  that  come  under  the  common-law  definition, 
and  is  not  restricted  to  only  such  carriers  as  are  named  in  the  statute. 
Scranton  R.  Co.  v.  Walsh  (Pa.)   18. 

11.  What  constitutes  **public  aervice.** 

7.  The  sale  of  the  surplus  electric  power  of  a  street  railway  com- 
pany under  contracts  with  private  individuals  is  not  public  business 
subject  to  the  control  of  the  state.  State  ex  rel.  Public  Service  Com- 
mission V.  Spokane  &  I.  E.  R.  Co.   (Wash.)   469. 

8.  The  W'ashington  Public  Service  Commission  law  (Sess.  Laws 
1011)  does  not  extend  the  jurisdiction  of  the  Commission  over  public 
utility  companies  in  their  private  affairs,  such  as  the  sale  of  surplus 
energy  by  a  street  railway  company.  State  ex  rel.  Public  Service  Com- 
mission V.  Spokane  &  I.  E.  R.  Co.   (Wash.)   469. 

PUBUC  UTIUTT  ACT. 

See  Statutes. 

PXTBCHASE. 

Of  property  as  purpose  of  security  issue,  see  Security  Issues,  16. 

PURITY. 

Of  water  supplied  for  domestic  use,  see  Seikyjce,  41-43. 
P.U.R,1916D. 
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PURPOSE. 

Of  security  Ibaum,  see  Sbcuutt  Issues,  12-21. 

BAIUtOAD  COMMIBSIOir* 

See  Com  Missioirs. 

BAXUtOABS. 

Interest  of  shipper  in  apportionnnent  of  through  mtes  between 

riers,  see  Appoehohmkett,  18. 
Duty  of  railroad  to  maintain  highway  bridge  orer  a  natural  drain, 

see  Bbidoes,  1. 
Power  of  Ck)mmission  to  order  rebuilding  of  industrial  spur  track 

used  in  interstate  commerce,  see  Gomxissions,  6. 
Power  of  Commission  to  require  railroads  to  fence  their  traeks,  see 

CoiOfissioN^,  7,  0. 
Statutes  providing  for  apportionment  of  joint  rates,  as  contravening 

eonstitutional  rights,  see  CoNSTironoifAL  Law,  7. 
Refusal  to  rebuild  industrial  spur  tracks,  as  unlawful  diserimina- 

tion,  see  Discrimznatiok,  35. 
Proper  parties  to  maintain   proceedings  to  require  railroads  to 

fence  tracks,  see  Pasties,  1. 
Necessity  of  previous  leave  of  court  to  maintenance  of  proceeding 

to  require  railroads  operated  by  receivers  to  fence  tracks,  see 

PBOCEDtntE,  1. 

Rates  for  railroads,  see  Rates,  16,  33-36. 

Refund  of  excessive  charge,  see  Repaaation,  2. 

Jurisdiction  of  New  York  Commission  to  restrain  relocation  by  rail- 

road  of  terminal  for  transfer  of  freight  from  boat  line»  see 

Sebvice,  1. 
Service  by,  see  Service,  26-28. 

RATE  BASE. 

Power  of  Washington  Commission  to  fix,  see  Valuation,  4. 

RATES. 

/.  In  general,  i,  2, 

II.  Jurisdiction,  powers,  and  duties  of  dmimission,  9-5. 
///.  Beasonahleness  f  factors  to  he  considered,  9^17. 
a.  In  general,  9,  10. 
h.  Comparison  of  rates,  11—16. 
c.  Rates  for  municipal  plants,  17. 
IT.  Discrimination. 

V.  Minimum  bill  and  service  charges,  18—21. 
YI.  nates  of  particular  utilities,  22-67. 
a.  Electricity,  22—26. 

1.  In  general,  22. 

2.  Kinds  of  service,  2S—2S, 

3.  Minimum,  charge,  26. 
h.  Gas,  27. 

c.  Interurhan  railufays,  28—81, 

d.  Irrigation,  32. 
P.U.R.1916D. 
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e.  BaarQ€t4a,  da*-3«. 

1.  fn  general,  a^--a5* 

2>  Demurrage  charges,  atf. 
/.  Street  radk^faya,  37, 
g,  Teiephonee,  aS''&2, 

1,  In  general,  aS''~40. 

2.  ^usinese  and  residence  rates,  4t. 

a.  Main  line  service  to  rural  suhsorif^ers,  4J^,  43» 

4.  SuHtching,  44-^9. 

5.  ToU  charges,  SO,  SI, 

6.  Portable  telephones,  a^, 
h.  Water,  5d-57. 

I.  In  general* 

Validity  of  order  fixing  rates  as  affected  by  omission  of  time  during 
which  rates  would  be  enforced,  see  Obders,  1. 

Increase  of  rates  to  provide  for  discount  for  prompt  payment,  see  Pay- 
ment, 8. 

Procedure  upon  application  for  order  authorizing  increase  of  rates,  see 
Procedure,  3,  4. 

Rates  as  used  in  Washington  Public  Service  Commission  statute,  see 
Rates,  1. 

Refund  of  excessive  rates,  see  Reparation. 

Consideration  of  revenue  from  sale  of  appliances  intended  to  promote  the 
sale  of  gas,  in  fixing  gas  rates,  see  Return,  4.  | 

1.  The  word  "rates''  as  used  in  the  Washington  Public  Service  Oom' 
niiasion  statute  means  a  charge  to  the  public  open  to  all  upon  the  same 
terms,  .and  not  the  consideration  of  a  private  contract  in  which  the 
public  has  no  interest.  State  ex  rel.  Public  Service  Commission  v, 
Spokane  &  I.  E.  R.  Co.  (Wash.)  460. 

2.  The  reasonableness  of  a  water-rate  schedule  cannot  be  deter- 
mined before  the  system  is  operated.     Re  Council   (Idaho)   1091. 

//•  Jurisdiction,  poioers,  and  duties  of  Commission. 

Effect  of  contract  for  franchise  fixing  rates  upon  power  of  Commission 
to  regfulate  rates,  see  Constitutional  Law,  1-4. 

Contracts  delegating  to  utilities  power  to  fix  rates  as  depriving  Com- 
mission of  right  to  prescribe  rates,  see  Constitutional  Law,  13. 

Jurisdiction  of  Ohio  Commission  in  rate  inquiry  to  pass  upon  question 
of  service,  see  Service,  §  4. 

3.  The  Ohio  Commission,  in  the  absence  of  authority  to  fix  rates 
in  the  first  instance,  cannot,  on  appeal  to  it  from  a  rate  ordinance,  fix 
rates  for  services  on  which  the  ordinance  is  silent.  Re  Chillicothe  Gas- 
light &  Water  Co.  (Ohio)  933. 

4.  The  West  Virginia  Commission  has  power  to  establish  a  schedule 
of  freight  rates  independently  of  the  proposed  schedules  submitted  by 
the  shipper  and  the  railroad,  although  the  evidence  in  support  of  the 
proposed  rates  was  confined  to  a  comparison  with  other  rates,  since 
P.U.R.1916D. 
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the  Commission  is  as  competent  to  draw  conelosions  from  comparisons 

as  are  the  interested  parties.    Greer  v.  Baltimore  ft  O.  R.  Co.  (W.  Va.) 

28tf. 

5.  The  West  Virginia  Commission  has  the  same  power  under  §§  9 
and  22  of  chapter  8,  Acts  of  1915,  to  substitute  a  reammable  rate  for  a 
rate  proposed  by  a  railroad  to  places  where  there  were  no  rates,  as 
though  the  proposed  rate  had  been  filed  iti  a  regular  tariff.  Greer  v. 
Baltimore  &  O.  R.  Co.   (W.  Va.)   286. 

6.  The  West  Virginia  Commission  has  power  to  establish  reasonable 
freight  rates  upon  the  hearing  of  a  complaint  that  proposed  rates  are 
discriminatory;  since  a  rate  to  be  lawful  must  not  only  be  free  from 
discrimination,  but  must  also  be  reasonable  per  se.  Greer  v.  Baltimore 
&0.  R.  Co.  (W.  Va.)  286. 

7.  The  Washington  Commission  has  no  jurisdiction  of  the  service 
or  rates  of  docks  or  wharves  used  for  the  docking  of  launches  which 
carry  passengers  only.     Harris  v.  Heffner   (Wash.)   467. 

8.  The  Washington  Commission  has  jurisdiction  over  the  rates  of 
an  irrigation  distribution  system  although  built  merely  to  promote  the 
sale  of  lands.    Burford  v.  Consumers'  Ditch  Co.  (Wash.)  448. 

///.  Reasonableness;  factors  to  he  considered, 

a.  In  general. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  E>7Idence,  1. 

9.  Upon  the  question  of  the  reasonableness  of  the  electric  rates  of 
a  utility  operating  within  a  city,  evidence  of  the  value  and  cost  of  serv- 
ice of  a  proposed  municipal  owned  plant  is  irrelevant.  La  Junta  v. 
Arkansas  Valley  R.  Light  &  P.  Co.    (Colo.)    1076. 

10.  Cost  of  service,  value  of  service,  distance,  density  of  traffic, 
competition,  liability  for  damage  or  loss,  value  of  the  commodity,  and 
"what  the  traffic  will  bear,"  are  some  of  the  factors  that  may  enter 
into  the  fixing  of  a  freight  rate.  Greer  v.  Baltimore  k  O.  R.  Co.  (W. 
Va.)  286. 

h.  Comparison  of  rates, 

11.  A  comparison  of  water  rates  in  an  arid  locality  with  rates  in 
nonarid  cities  is  of  little  weight.  Public  Service  Commission  v.  Carson 
Water   Co.    (Nev.)    678. 

12.  A  new  telephone  rate  is  not  excessive  merely  because  it  is  higher 
than  the  rate  under  the  original  service  contract.  Re  New  York  Teleph. 
Co.  (N.  Y.)  688. 

13.  The  reasonableness  of  increased  «treet  railway  rates  under 
1-cent  zones  should  be  tested  by  comparibon  between  localities  rather 
than  by  comparison  with  the  old  unequaled  5-cent  zone  rates  between 
similar  points.    Re  Hewitt  (Conn.)  764.   • 

14.  An  intenirban  railway  fare  cannot  be  justified  by  comparison 
with  steam  railroad  rates,  where  the  fare  is  appliM  only  on  a  compara- 
P.tJ.R.1916D. 
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tively  short  branch »  and  the  railway  is  not  recognizing  the  principle  on 

the  other  branches.    Butler  v.  Lewiston,  A.  &,  W.  Street  R.  Co.  (Me.)  25. 

15.  Electric  rates  cannot  be  shown  to  be  excessive  merely  by  com- 
parison with  rates  in  another  village  having  three  times  the  popula- 
tion and  nine  times  the  consumption  and  revenues.  McClanahan  v.  Tri- 
County  Light  &  P.  Co.  (111.)  187. 

16.  Freight  rates  must  be  established  largely  by  comparison,  since 
it  is  practically  impossible  to  ascertain  independently  the  proper  rate. 
Greer  v.  Baltimore  &  O.  R.  Co.  (W.  Va.)  286. 

e.  Bates  for  municipal  ptanta. 

17.  That  a  village  has  difficulty  in  raising  sufficient  funds  to  de- 
fray its  expenses  may  be  considered  in  fixing  its  water  rates.  Re  Mullan 
Waterworks   (Idaho)   894. 

/F.  Discritnination.' 

Discrimination  in  rates,  see  Discrimination,  I. 

F.  Mininiufn  bill  and  service  charges. 

Amount  for  electricity,  see  26  infra. 
Amount  for  water,  see  57  infra. 

18.  A  monthly  minimum  rate  for  electricity  is  preferable  to  an  an- 
nual minimum  charge,  since  the  former  is  the  more  equitable  distribu- 
tion of  the  expense  of  readiness  to  serve.  Austin  v.  Phillips  Electric 
Light  &  P.  Go.   (Me.)   661. 

19.  A  natural  gas  company  was  authorized  to  make  a  monthly 
''service  charge"  of  50  cents  in  all  cases  unless  the  net  bill  for  gas  con- 
sumed should  equal  or  exceed  that  amount,  notwithstanding  a  provision 
in  the  utility's  franchise  that  the  price  named  in  any  schedule  "shall 
not  exceed  40/100  of  a  dollar  for  1,000  cubic  feet  of  gas  used."  Le  Roy 
V.  Pavilion  Natural  Gas  Co.   (N.  Y.)   132. 

20.  A  provision  in  a  nalmral  gas  rate  schedule  for  a  minimum  charge 
of  50  cents  is  a  violation  of  a  franchise  provision  that  in  no  schedule 
shall  the  rates  of  gas  exceed  40  cents  per  1,000  cubic  feet.  LeRoy  v. 
Pavilion  Natural  Gas  Co.  (N.  Y.)   132. 

21.  Bills  for  electric  service  must  not  exceed  the  straight  rate  for 
the  actual  consumption,  where  a  minimum  rate  has  not  been  filed.  Mc- 
Clanahan V.  Tri-County  Lif^lit  &  P.  Co.   (111.)   187. 

FZ.  Rates  of  particular  utilities, 

a.  Electricity^ 

1.  In  general, 

22.  A  reduction  in  electric  rates  was  ordered  although  not 
yielding  a  fair  return,  on  the  theory  that  increased  consumption  would 
follow  and  that  an  increase  in  rates  would  decrease  consumption.  Woll 
▼.  Hullinger  (111.)  380. 

P.a.R.1916D. 
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2.  Kinds  Qf  service. 

23.  A  net  electric  rate  of  10  cents  a  kw.  for  residences  and  12}  cents 
a  kw.  for  stores,  that  yields  net  earnings  of  $400.89  on  an  investmoit  <A 
$4,826.38  and  compares  favorably  with  the  rates  in  other  small  oommur 
nities,  is  not  excessive.  Austin  v.  Phillips  Electric  Light  k  P.  Co.  (Me.) 
651. 

24.  An  excessive  electric  street  lighting  rate  in  a  small  village  may 
not  be  reduced  where  additional  revenue  is  needed  for  a  proposed  all- 
night  service,  since  such  service  will  benefit  the  village  more  than  pri- 
vate consumers.    Austin  v.  Phillips  Electric  Light  k  P.  Co.  (Me.)  651. 

25.  A  demand  rate  rather  than  a  meter  rate  for  electricity  was  held 
more  equitable  in  case  of  a  community  having  a  small  permanent  popu- 
lation, but  a  very  large  summer  population*  where  the  utility's  invest- 
ment had  been  made  virtually  entirely  to  provide  for  the  brief  summer 
business  when  the  largest  demand  is  for  the  shortest  possible  use,  and 
the  maximum  demands  of  all  of  the  customers  are  coincident.  Re  Vine- 
yard Lighting  Co.   (Mass.)   806. 

8.  MinimMm  charge. 

See  also  supra,  18,  21. 

26.  A  minimum  electric  rate  of  $1.50  a  month  will  not  be  reduced, 
although  it  is  not  low,  where  a  proposed  increase  in  service  will  re- 
quire additional  revenue.  Austin  v.  Phillips  Electric  Light  &  P.  Ca 
(Me.)   651. 

h.  Gas, 

27.  Gas  rates  charged  by  a  distributing  subsidiary  company  which 
purchases  its  gas  from  the  parent  company  operating  the  subsidiary 
system  are  not  excessive  where  the  revenue  from  the  rates  would  be 
equaled  or  exceeded  by  the  cost  of  service  if  the  subsidiary  were  oper- 
ated as  a  separate  organization  and  either  manufactured  the  gas  or 
purchased  it  at  the  present  price,  or  if  the  cost  to  the  parent  company 
was  apportioned  to  the  subsidiary.  West  Allis  v.  West  Allis  Gas  Co. 
(Wis.)   740. 

e*  Interur'han  railways. 

28.  In  establishinor  interurban  railway  fares,  children  under  six  years 
were  permitted  to  ride  free,  and  children  between  six  and  eleven  yars 
to  pay  one-lialf  the  adult  fare,  with  a  minimum  fare  of  3  cents,  1  cent 
to  be  charged  for  a  fractional  cent.  Dickinson  v.  Chippewa  Valley  R. 
Light  &  P.  Co.   (Wis.)   960. 

29.  That  free  transfers  are  given  at  the  end  of  an  interurban  railway 
should  be  considered  in  determining  the  reasonableness  of  the  fare.  But- 
ler V.  Lewiston.  A.  &  W,  Street  R.  Co.  (Me.)  26. 

30.  Interurban  fare  zones  should  end  at  centers  of  population  rattier 
than  at  arbitrary  equidistant  points,  although  this  results  in  zone  far« 
P.U.R.1916D. 
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of  2  and  8  centa  in  place  of  tx^o  5-cent  fares  and  some  reduction  in 
the  rate,  where  arbitrary  limits  cause  patrons  to  walk  a  long  distance 
to  escape  tfae  fare  for  the  next  ume,  and  where  the  reduction  in  rate 
will  materiallf  inereaae  the  traffic.  Butler  v.  Lewiston,  A.  4  W.  Street 
K  Co.   (Me.)  25. 

31.  Distance  ie  not  necessarily  the  controlling  factor  in  establishing 
intemr baa  •  fare  ranee,  although  it  is  an  important  factor.  Butler  ▼. 
Lewieton,  A.  k  W.  Street  R.  Co.  (Me.)  26. 

d.  Irrigation. 

82.  In  determining  the  amount  of  water  needed  by  land,  in  fixing 
irrigation  rates,  consideration  may  be  given  to  the  fact  that  rules  for 
rotation  of  use  may  be  established  for  the  period  of  heaviest  irrigation. 
Burford  v.  Consumers'  Ditch  Co.   (Wash.)   448. 

e,  Bailroads, 

1.  In  general. 

See  also  supra,  4-6. 

Statutes   providing   for   apportionment  of   joint   rates,   as   contraven- 
ing constitutional  rights,  see  Constitutional  Law,  7. 

33.  A  joint  rate  from  points  on  a  short-line  feeder  to  stations  on  a 
trunk-line  railroad  should  be  only  slightly  higher  than  a  single  line 
rate  for  the  same  distance.  Greer  v.  Baltimore  ft  O.  R.  Co.  (W.  Va.) 
286.  « 

34.  Freight  rates  upon  products  used  for  the  fertilization  of  land 
and  the  improvement  of  highways  should  be  made  as  low  as  possible 
in  order  to  encourage  their  use.  Greer  v.  Baltimore  &  O.  R.  Co.  (W. 
Va.)  286. 

35.  A  rate  of  32  cente  per  ton  with  a  minimum  carload  weight  of 
70,000  pounds  was  held  reasonable  in  so  far  as  a  minimum  weight  of 
55,000  pounds  was  applied  in  hauling  clay  25  miles  and  returning 
empties,  it  appearing  that  a  car  would  earn  $7.17  for  the  haul  with 
the  latter  minimum  weight,  that  such  minimum  wee  the  prior  avez«ge 
loading  by  the  shipper,  that  a  smaller  minimum  was  conducive  to 
careless  loadiTig,  and  that  the  greater  minimum  would  put  the  shipper 
to  a  great  expense  to  adjust  his  loading  facilities.  ^Stna  Portland 
Cement  Co.  v.  Grand  Trunk  R.  Co.  (Mich.)  666. 

2.  Demurrage  charges, 

36.  An  increase  in  a  statutorj-  demnrrap:e  rate  for  detaining  intrfl^ 
state  railroad  cars  will  not  be  allowed  merely  because  of  a  temporary 
traffic  congestion  that  would  be  relieved  by  the  increase,  although  the 
Interstate  Commerce  Commission  has  approved  an  increase  for  inter- 
state cars.  Re  Increased  Demurrage  Kate  (N.  J.)  284. 
P.U.R.1916D.  74 


1170  INDEX. 

RATE^— continued. 

f.  Street  railways. 

Factors  to  be  considered  in  determining  whether  discontinuance  of  sale 
of  6  street  railway  tickets  for  25  cents  should  be  permitted,  see 
Retubn,  32,  46. 

37.  It  is  no  objection  to  a  proper  increase  of.  fares  for  a  leased  street 
railroad,  that  the  increase,  beyond  the  amount  necessary  for  the  rental, 
will  go  to  the  lessee  as  profits  under  the  lease.    Re  Hewitt  (Conn.)  764. 

g.  Telephones. 

1.  In  general. 

38.  An  increase  in  inadequate  telephone  rates  will  not  be  allowed 
until  effort  is  made  to  get  additional  revenue  by  filing  and  enforcing 
collection  rules  and  by  correcting  discriminatory  practices.  Re  Langdon 
Teleph.  Co.  (Kan.)  643. 

39.  A  telephone  company  may  include  a  toll  charge  for  each  out- 
going message  in  a  rate  for  a  hotel  private  branch  exchange  even  though 
the  hotel  has  to  bear  this  expense  because  of  the  refusal  of  its  patrons 
to  pay  such  tolls,  since  the  branch  furnishes  valuable  interior  hotel 
service  and  avoids  the  direct  expense  of  an  annunciator  system  and  of 
numerous  messengers,  as  well  as  effecting  indirect  economies.  Re  New 
York  Teleph.  Co.  (N.  Y.)  688. 

40.  A  telephone  rate  cannot  be  fixed  by  a  special  contract  instead 
of  by  filing  a  tariff,  alt^^ugh  the  service  is  given  under  exceptional 
conditions.    Jackson  v.  Central  Teleph.  Co.  (Vt.)  203. 

2.  Business  and  residence  rates. 

41.  A  business  telephone  rate  of  $18  a  year  is  reasonable  as  compared 
to  a  residence  rate  of  $12  a  year.    Re  Roanoke  Teleph.  Co.   (111.)   781. 

3.  Main  line  service  to  rural  suhstn^ihers. 

42.  The  rental  rate  for  rural  main-line  telephone  service  was  fixed 
at  $8  a  year  for  subscribers  residing  within  ^  a  mile  from  city  limits 
plus  $1  a  year  for  each  additional  quarter  mile,  in  addition  to  the  city 
residence  rate.    Steadman  v.  Beresford  Teleph.  Co.  (S.  D.)  108. 

43.  A  telephone  company  need  not  give  main-line  service  at  city  resi- 
dence rates  to  rural  subscribers;  but  may  charge  an  additional  sum 
varying  with  the  distance  from  the  city.  Steadman  v.  Beresford  Teleph. 
Co.   (S.  D.)   103. 

4.  Stvitehing. 

44.  Increase  in  revenue  was  held  not  to  be  obtained  from  the  charge 
for  switching  rural  service  stations  where  city  service  produced  72  per 
cent  of  the  revenue  and  81  per  cent  of  the  traffic.  Re  Roanoke  Teleph. 
Co.    (111.)    781. 

45.  A  telephone  company  giving  general  service  is  entitled  to  have 
P.U.R.1W6D. 
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farm-line  switching  rates  sufficiently  high  to  bear  the  proportion  of  the 
expense  of  the  service,  in  so  far  as  may  be  possible  by  rates  not  Unrea- 
sonable nor  discriminatory,  since  farm-line  service,  although  a  by- 
product, is  nevertheless  a  necessary  part  of  telephone  operations.  Re 
Home  Teleph.  &  Teleg.  Co.  (Or.)  579. 

46.  The  number  of  stations  to  which  a  telephone  subscriber  may  be 
switched  should  be  considered,  as  well  as  the  cost  of  operation,  in  fixing 
a  switching  rate.    Re  Lincoln  Teleph.  &  Teleg.  Co.  (Neb.)  572. 

47.  Two  telephone  exchanges  must  be  considered  as  a  unit  in  fixing 
a  switching  rate  for  patrons  connected  to  either  exchange  who  obtain 
service  to  both.     Re  Lincoln  Teleph.  &  Teleg.  Co.  (Neb.)  572. 

48.  A  rate  for  rural-line  subscribers  connected  direct  to  a  foreign 
exchange  on  a  switching  basis  should  be  included  in  the  regular  rental 
charge,  their  company  paying  the  switching  rate  to  the  foreign  com- 
pany.   Re  Telephone  Cos.   (S.  D.)  »52. 

49.  A  telephone  company  cannot  charge  a  message  rate  for  switch- 
ing service,  where  its  message  rate  is  not  filed,  where  it  will  violate  a 
statute  prohibiting  a  switching  charge  in  excess  of  25  cents  a  month, 
and  where  it  is  an  increase  that  must  be  first  approved.  Re  Telephone 
Oos.  (S.  D.)  852. 

5.  Toll  charges. 

60.  A  local  telephone  company  may  make  an  additional  charge  for 
long-distance  service  to  meet  the  cost  thereof  upon  compulsory  physical 
connection  with  a  long-distance  company.  Moore  v.  Pioneer  Teleph.  & 
Teleg.  Co.   (Okla.)   701. 

51.  A  toll  charge  will  not  be  permitted  for  local  service  switching 
between  two  exchanges  6  miles  apart,  where  the  charge  will  make  the 
exchanges  separate  units  with  respectively  136  and  1,894  substations 
having  the  same  rate,  which  rate  will  be  discriminatory-  if  continued, 
and  if  adjusted  will  cause  a  loss  of  necessary  revenue  that  will  not  be 
oflfset  by  the  toll.    Re  Home  Teleph.  &  Teleg.  Co.  (Or.)  579. 

e.  Portable  telephones. 

52.  An  additional  charge' for  portable  telephones  will  not  be  per- 
mitted where  rates  have  been  fixed  by  the  Commission  upon  considera- 
tion of  the  subscribers'  right  to  elect  between  the  wall  and  portable 
types.    Re  Home  Teleph.  &  Teleg.  Co.  (Or.)  579. 

h.  Water. 

53.  Water  rates  should  be  reduced  where  they  prohibit  a  use  suffi- 
cient for  domestic  purposes,  health,  and  cleanliness.  Donovan  v.  Gold- 
field  Consol.  Water  Co.  (Nev.)  419. 

54.  A  water  company  is  not  responsible  for  the  excessive  cost  of 
water  to  consumers  using  a  continuous  flow  to  prevent  freezing  in  defec- 
tive plumbing.  Public  Service  Commission  v.  Carson  Water  Co.  (Nev.) 
678. 

55.  A  Commission  does  not  err  in  not  establishing  a  water  sched- 
ule for  flushing  sewers  where  the  cost  is  spread  over  all  services,  since 
P.U.R.1916D. 


1172  INDEX. 

RATES— oontfnu«cI. 

the  expenBe  should  be  borne  by  all  coiuumeni.    Re  ChilUooihe  Gmelight 

&  Water  Co.  (Ohio)  933. 

56.  Necessary  increases  of  the  revenues  of  water  companies  sboald 
not  be  provided  for  simply  by  increasing  the  minimum  charge,  since 
the  burden  should  be  borne  not  only  by  those  using  far  leas  than  the 
minimum,  but  also  by  the  larger  consumers.  Re  Bell  Water  Co.  (Cal.) 
166. 

57.  A  minimum  monthly  water  charge  of  $10,  rather  than  $20,  was 
held  reasonable  for  a  brewery  whose  metered  consumption  varied  from 
$4.25  to  $13.50  per  month.  Public  Service  Commission  v.  Carson  Water 
Co.  (Nev.)   678. 

BEADnrSSS  TO  8EBVE. 

Increase  of  water  rates  for  fire  hydrants  to  cover  readiness  is 
serve  costs,  see  DiscBiiaifATiON,  33. 

RECEXVEBS. 

Jurisdiction  of  Colorado  Commission  to  require  railroads  operated 
by  receivers  to  fence  their  tracks,  see  Commissions,  9. 

Necessity  of  previous  leave  of  court  to  maintenance  of  proceeding 
to  require  railroads  operated  by  receivers  to  fence  tracks,  see 
Pbocedube,  1. 

RECORDS. 

Actual  performance  of  telephone  company,  based  upon  records,  as 
value  for  rate-making  purposes,  see  Valuatiok,  8. 

RECREATION  PARKS. 

See  Pabkb. 

REDUCED  RATES. 

As  discrimination,  see  Discsiminatioh. 

For  transportation  of  children  on  interurban  railways,  see  Ratbb, 
28. 

REFtrVDIHG. 

Of  securities  as  purpose  of  security  issues,  see  Sdcuritt  Issttvs, 
13-16. 

RENTED  PROPERTT. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  66. 

REPAIRS  AND  REPI«ACEM£NTS. 

Deduction  of  cost  of  replacements  from  maintenance  in  statemenl 
of  operating  expenses,  soe  AccjountiKq,  2. 

Allowance  for,  in  fixing  operating  expenses,  see  Rktubn,  16-20. 

Power  of  Illinois  Commission  to  require  electric  consumers  to  re- 
pair service  lines  connecting  with  transmission  line,  sec  Sbbv- 
ice,  5. 
P.U.R.1916D. 
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Who  to  pay  for  Repairs  and  replacements  of  eleetrie  utility  in  rural 

territory,  see  Sebtice,  16. 
Duty  of  railroad  Company  to  rd>uUd  industrial  spur  track,  see 

8ebticb»  26,  27. 

BE^ARATIOK. 

I.  In  general,  1,  2. 
II,  Jurisdiction  of  Comanisaionf  3,  4» 

I.  In  general, 

1.  A  moving-picture  theater  may  have  a  refund  of  excess  charges 
for  the  period  since  complaint  was  made,  to  be  based  upon  rates  subse- 
quently fixed  by  the  <;k>mmi8sioii,  rather  than  upon  the  schedule  on  file 
at  the  time  the  overcharges  were  made.    Woll  v.  HuUinger  (111.)   380. 

2.  A  railroad  company  advancing  a  minimum  carload  weighty  but 
permitting  the  shipper,  after  he  refuses  to  receive  cars  of  such  weight, 
to  use  smaller  cars  to  which  a  smaller  weight  hcui  applied,  must  re- 
fund charges  collected  in  excess  of  a  reduced  weight  fixed  by  the  Com- 
mission. Minsi  Portland  Cement  Co.  v.  Grand  Trunk  R.  Co.  (Mich.) 
666. 

II,  Jurisdiction  of  Commission, 

3.  Any  right  of  a  utility  to  collect  from  consumers  for  service 
received  free  by  virtue  of  an  ordinance  afterwards  held  unreasonable 
Is  in  the  courts,  and  ^^^  through  the  Commission,  where  the  stattrte 
requiring  the  Commission  to  make  orders  for  refunds  does  not  pro- 
vide for  payment  of  deficiencies  by  consumers.  Re  Chillicothe  Gas 
Light  &  Water  Co.   (Ohio)   933. 

4.  The  Ohio  Commission  has  jurisdiction  to  entertain  proceedings 
to  recover  excess  freight  charges  collected  under  a  rate  schedule  which 
had  been  declared  unreasonable  by  an  order  of  the  Railroad  ConUiiission, 
notwithstanding  the  charges  had  been  made  after  the  operation  of  such 
order  had  been  temporarily  suspended  by  the  courts  pending  an  appeal, 
and  prior  to  the  time  it  had  been  sustained  by  the  highest  court  of  the 
state,  and  notwithstanding  the  railroad  had  ^ven  bonds  conditioned 
upon  refunding  any  amount  collected  in  excess  of  what  should  be  finally 
determined  as  reasonable.  Mcllfresh  v.  Hocking  Valley  R.  Co.  (Ohio) 
140. 

BEPIiACEMENTS. 

See  Rbpaibs  and  Replacements. 

REPRODUCTION  COST. 

Definition  of,  see  VALUATidfr,  2. 

Power  of  Washington  Commission  to  fix  rate  bl»6  diilferent  from, 

see  Valuation,  4. 
Theory  of  valuation,  see  Valuation,  7. 
P.U.R.1916D. 
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Consideration  of,  in  valuation  proceedingSy  see  Valuatioit,  9~11. 

Ascertainment  of,  see  Valuation,  23,  24. 

Allowance  for  past  deficits  in  computing,  see  Valuation,  03. 

REPRODUCTION  COST  IJB88  DEPRECIATION. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  10. 
Allowance  for  past  deficits  in  computing,  see  Valuation,  93. 

RESERVE  FUND. 

For  depreciation,  see  Depreciation. 

RESIDENCE  RATES. 

Single  meter  for  residence  and  business  consumption  at  «ame  prem* 
ises,  see  Discbimination,  16. 

Same  rate  for  main  and  party  line  telephone  s^rvioe  aa  unlawful 
discrimination,  see  Disobiminahon,  28. 

For  electricity,  see  Rates,  23. 

For  telephones,  see  Rates,  41. 

Lower  water  rates  for  residences  than  for  commercial  um  as  unlaw- 
ful discrimination,  see  Discrimination,  31. 

RETROSPECTIVE  UBGISLATION. 

See  Statutes. 

RETURN. 

/.  In  general f  i— 4. 
//.  Return  as  a  wholCf  S. 
HI.  Amortisation  of  losses  and  expenses,  6,  7. 
/F.  Operating  expenses,  8—28. 
a.  In  general,  S,  9. 
h.  Salaries  and  services,  10. 

c.  Expense  of  bookkeeping  and  making  out  hills,  It, 

d.  Losses  of  commodity,  12,  13. 

e.  Taxes,  14. 

/.  Insurance,  IS. 

g.  Repairs,  replacements,  and  maintenance,  16-^20. 
h.  Miscellaneous  expenditures,  21— 2S. 
F.  Reasonableness,  29—67. 

a.  Factors  to  be  cottsidered,  29—34. 

b.  Reasonableness  of  particular  amounts,  aff— 57. 

1.  Electricity,  3S,  36. 

2.  Gas,  37-40. 

3.  Irrigation,  41,  42. 

4.  Interurban  railways,  43. 

5.  Sewers,  44. 

e.  street  railways,  45,  46. 
7.  Telephones,  47—61. 
S.  Water,  62—67. 
P.U.R.1916D. 
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/.  In  general. 

Extension  of  service  as  dependent  upon  prospective  return,  see  Service, 
6,  8,  9,  11-13. 

Electric  utility  not  required  to  install  all-night  service  without  pros- 
pects of  adequate  return,  see  Service,  25. 

Amount  of  early  returns  as  affecting  allowance  for  going  value,  see 
Valuation,  82,  85,  86,  91. 

1.  A  part  of  the  loss  from  unprofitable  all-night  electric  service 
should  be  borne  by  the  utility  in  a  gradually  increasing  amount,  since 
it  should  be  given  an  incentive  to  get  additional  business  from  im- 
proved service.    Austin  v.  Phillips  Electric  Light  &  P.  Co.   (Me.)   651. 

2.  The  state  has  no  interest  in  either  the  gains  or  losses  of  a  util- 
ity in  its  private  enterprises,  since  they  cannot  affect  rates  to  the  pub- 
lic. State  ex  rel.  Public  Service  Commission  v.  Spokane  &  I.  E.  R.  Co 
(Wash.)  469. 

3.  The  California  Commission  will  not  prev^it  a  water  utility 
from  devoting  any  part  of  its  income  to  the  purchase  of  meters  and 
service  connections,  or  to  any  other  capital  investment,  so  long  as  the 
total  income  is  lees  than  6  per  cent  upon  its  investment.  Re  Bell 
Water  Co.   (Cal.)    166. 

4.  Revenue  from  the  sale  of  appliances  intended  to  promote  the 
sale  of  gas  should  be  considered  in  fixing  gas  rates.  Hermann  v.  Kew- 
town  Gas  Co.   (N.  Y.)   826. 

II.  Return  €is  a  whole. 

6.  A  street  railway  will  not  be  compelled  so  to  reduce  its  fares 
upon  one  line  that  they  will  produce  a  loss  or  less  than  a  fair  return, 
merely  because  the  ^stem  as  a  whole  is  profitable  and  will  not  ma^ 
terially  suffer  from  the  reduction.  Butler  v.  Lewiston,  A.  &  W.  Street 
R.  Co.  (Me.)  25. 

III.  Amortization  of  losses  and  expenses. 

6.  The  operating  saving  in  electric  transmission  lines  from  a  cen- 
tral station  over  superseded  steam  generating  plants  should  be  applied 
first  to  the  amortization  of  the  steam  plants,  and  thereafter  divided 
between  the  utility  and  the  consumers.  McClanahan  v.  Tri-County 
Light  &  P.  Co.  (111.)  187. 

7.  A  utility  is  not  entitled  to  amortize  the  value  of  its  franchise, 
where  it  had  been  given  by  the  public  without  receiving  valuable  con- 
sideration therefor.    Roundup  v.  Roundup  Coal  Min.  Co.   (Mont.)   393. 

IV.  Operating  expenses, 

a.  In  general. 

Issuance  of  securities  to  pay  operating  expenses,  see  Secxtritt  Issues^ 
20,  21. 

8.  The  future  operating  expenses  of  a  telephone  system  cannot  be 
P.U.R.1916D. 
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eBtimated  from  the  expenses  during  a  reeonstniction  period,  although 

they  may  be  considered.    Re  Webster  Teleph.  Co.  (S.  D.)  603. 

0.  A  public  service  company  should  be  allowed  only  such  operat- 
ing expenses  as  are  reasonably  necessary  for  the  efficient  performance 
of  its  duty*    Re  Charles  Town  Water  Co.  (W.  Va.)  725. 

5.  Salaries  and  aervices* 

10.  An  annual  salary  of  $900  is  excessive  for  one  devoting  only  part 
of  his  time  to  the  management  of  a  telephone  utility  which  owns  the 
telephones  and  equipment  of  only  116  subscribers,  76  miles  of  local 
lines,  and  22  miles  of  toll  line.     Re  Langdon  Teleph.  Co.   (Kan.)   643. 

c.  Expense  of  bookkeeping  and  making  out  hills. 

11.  In  ascertaining  the  operating  expense  of  an  electrical  utility,  an 
allowance  should  be  made  for  the  time  necessary  for  keeping  the  books 
and  making  out  bills.    Woll  v.  Hullinger  (111.)  380. 

d.  Losses  of  commodUy, 

12.  A  deduction  of  13  per  cent  for  water  lost  in  pumping  and  dis- 
tribution, and  4.2  per  cent  for  pump  slippage  and  valve  leakage,  was 
made  in  determining  the  amount  available  for  revenue  consumers  in  a 
rate  proceeding,  upon  an  inspection  of  the  plant  on  various  days  and 
comparison  with  similar  plants.  Re  Chillioothe  Gas  Light  &  Water  Co. 
(Ohio)    933. 

13.  An  allowance  of  40  per  cent  of  purdiaaed  wattr  for  loss  in  distri- 
bution was  held  reasonable  in  estimating  the  operating  expenses  of  an 
Irrigation  utility.    Burford  v.  Consumers'  Ditch  Co.  (Wash.)  448. 

0.  Taxes. 

14.  Estimated  taxes  on  property  acquired  since  the  last  tax  assess- 
ment should  be  included  in  ascertaining  a  utility's  operating  expenses. 
Re  Webster  Teleph.  Co.  (S.  D.y  608. 

/.  Insurance, 

15.  Insurance  is  a  proper  operating  expense  of  an  electrical  utility. 
Woll  V.  Hullinger  (111.)  380. 

g.  Repairs,  replacements,  and  nuUntenanoe. 

Deduction  of  replacement  from  maintenance  in  statement  of  operating 
expenses,  see  Accounting,  2. 

16.  Expenditures  for  repairs  and  maifitenance  are  a  part  of  the 
operating  expense  to  be  provided  for  in  fixing  the  return,  and  are  not 
to  be  capitalized,  since  extensions,  additions,  and  betterments  alone  con- 
stitute proper  basis  for  increase  in  capital, — ^replacements  being  pro- 
vided for  through  allowance  for  a  depreciatioa  fund.  Eahelman  v. 
title  Guarantee  &  T.  Co.  (Cal.)  488. 
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17.  In  estimating  the  operating  costs  of  a  telephone  exchange  in 
fixing  a  switching  rate,  an  allowance  of  $1  per  month  for  maintenance 
and  rental  of  each  circuit  from  city  limits  to  central  office  was  held 
reasonable.    Re  Lincoln  Teleph,  &  Teleg.  CJo.  (Neb.)  572. 

18.  Annual  ^penditures  of  $43  for  light,  heat,  and  power,  and  $96 
for  rent  of  a  telephone  exchange  located  in  one  room  of  the  owner's 
dwelling,  the  whole  of  which  would  rent  for  $120  a  year,  are  unrea- 
sonable.   Re  Langdon  Teleph.  Co.  (Kan.)  643. 

19.  So  much  of  surplus  earnings  reinvested  in  a  street  railway  as 
are  used  for  replacements,  together  with  accrued  depreciation,  for 
which  no  provision  has  been  made,  must  be  deducted  after  allowing 
for  appreciation  of  the  land,  in  ascertaining  proper  capital  charges  for 
determining  the  amount  of  bonds  that  may  be  issued  to  refund  certifi- 
cates of  indebtedness  issued  against  the  investment.  Re  Dry  Dock  & 
E.  B.  &  B.  R.  Co,   (N.  Y.)  651. 

20.  Replacements  and  property  discarded  upon  electrifying  and  im- 
proving a  horse  railway  should  be  deducted  from  the  expenditures,  in 
determining  what  part  thereof  are  capital  charges*  against  which  bonds 
may  be  issued.    Re  Dry  Dock,  E.  B.  &  B.  R.  Co.  (N.  Y.)  551. 

h.  Miacellaneaua  expen^iturea, 

21.  Unpaid  interest  on  certificates  of  indebtedness  issued  against  in- 
vestment from  surplus  earnings,  unpaid  interest  on  notes  for  money 
supplied  in  electrifying  and  improving  a  horse  railway,  and  paving, 
tort,  and  supply  claims,  are  operating  charges,  and  not  capital  charges 
against  which  refunding  bonds  may  be  issued.  Re  Dry  Dock,  E.  B.  & 
B.  R.  Co.  (N.  Y.)  561. 

22.  The  cost  of  highway  improvements  which  are  only  incidental  to 
street  railway  operation  may  be  allowed  as  an  operating  expense  in 
rate  making.    Re  Hewitt  (Conn.)  764. 

23.  In  determining  the  actual  cost  of  telephone  switching  service 
for  rate  making,  a  charge  against  patrons  for  directories  must  be 
credited  with  the  profits  of  directory  advertising.  Re  Lincoln  Teleph. 
&  Teleg.  Co.'  (Neb.)  572. 

24.  A  per  diem  charge  per  car  for  all  cars  accepted  by  a  shipper  as 
being  continuously  subject  to  his  order,  and  not  otherwise  used  by  the 
railroad,  may  be  included  in  the  expense  of  hauling  a  commodity  al- 
though only  a  part  of  the  cars  are  used  each  day.  jEtna  Portland  Ce- 
ment Co.  V.  Grand  Trunk  R.  Co.   (Mich.)  666. 

25.  In  determining  the  amount  of  water  available  for  revenue  con- 
sumers in  a  rate  proceeding,  water  used  for  public  purposes  was  de- 
ducted on  the  assumption '  that  the  furnishing  of  such  water  is  an  ex- 
pense *borne  by  the  utility  and  is  a  beneficial  service  to  the  city  and 
the  inhabitants.    Re  Chillicothe  Gas  Light  &  Water  Co.   (Ohio)   933*. 

26.  Sums  necessarily  expended  for  acquiring  and  holding  natural 
gas  leases  upon  a  sufficient  amount  of  territory  to  meet  present  and 
reasonable  future  demands  were  allowed  as  operating  expenses  where  it 
was  difficult  to  value  the  leases.  Re  Northeastern  Oil  &  Gkis  Co.  (Ohio) 
692. 
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27.  Municipal  ownership  election  expenses  of  a  privately  owned  util- 
ity are  a  proper  operating  charge.  La  Junta  v.  Arkansas  Valley  R 
Light  &  P.  Co.  (Colo.)  1076. 

28.  The  reasonableness  of  the  price  for  gas  paid  by  a  mere  paper 
distributing  company  to  the  parent  holding  company  may  be  consid- 
ered in  fixing  rates  for  the  distributer  although  the  parent  company 
is  not  a  formal  party  to  the  proceeding,  especially  where  the  former 
voluntarily  attempts  to  prove  such  reasonableness.  Hermann  v.  New- 
town Gas  Co.  (N.  Y.)  825. 

F.  Reasonabl€ne99, 

a.  Factors  to  he  considered. 

29.  Public  utilities  are  generally  entitled  to  earn  over  and  above 
their  necessary  operating  expenses  and  a  proper  amount  for  depre- 
ciation, a  return  on  the  fair  value  of  the  property  rightfully  used  for 
the  benefit  of  tlie  public,  provided  that  the  resulting  rates  are  not  above 
the  value  of  the  service.    Re  Charles  Town  Water  Co.  (W.  Va.)  725. 

30.  A  utility  return  should  be  sufiicient  to  encourage  the  investment 
of  capital  in  similar  enterprises  in  fair  demand,  provided  the  rate  is 
no  greater  than  the  value  of  tlie  service.  Butler  v.  Lewiston,  A.  &  W. 
Street  R.  Co.  (Me.)  25. 

31.  The  fact  that  a  telephone  utility  is  unable  to  pay  the  full  inter- 
est on  bonds  does  not  indicate  that  rates  are  unreasonably  low  where, 
because  of  a  consolidation  following  a  voluntary  competitive  war,  the 
utility  owns  a  large  amount  of  property  not  useful  in  the  public  serv- 
ice, and  the  useful  part  is  considerably  less  than  the  face  of  the  bonds. 
Re  Home  Teleph.  &  Teleg.  Co.  (Or.)  579. 

32.  In  determining  whether  the  discontinuance  of  the  sale  of  6  street 
railway  tickets  for  25  cents  should  be  permitted,  the  need  of  addi- 
tional revenue  to  make  public-requirement  outlays  for  paving  and  es- 
pecially for  better  service  should  be  given  more  weight  than  tlie  loss  of 
revenue  from  automobile  competition  and  adverse  economic  conditions, 
although  the  latter  factors  are  important.  Re  Duluth  Street  R.  Co. 
(Wis.)  614. 

33.  It  is  the  policy  of  the  Washington  Commission  in  fixing  the  re- 
turn for  ferries  to  make  due  allowance  in  earnings  to  provide  against 
the  hazards  of  the  business,  and  to  encourage  the  replacement  of  the 
old  style  cable  ferry  with  the  modem  engine-propelled  boats  having  a 
greater  degree  of  safety.  Public  Service  Commission  ex  rel.  Brewster 
V.  McPherson  Bros.  Co.    (Wash.)    720. 

34.  That  telephone  subscribers  have  advanced  part  of  the  cost  of 
extensions  should  be  considered  upon  an  application  for  a  rate  increase, 
although  interest  upon  the  amount  advanced  is  small,  particularly 
when  the  utility  is  earning  a  net  return  of  6  per  cent.  Re  W'atertown 
Teleph.  Co.   (Wis.)   631. 
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h.  Reasonableness  of  partteular  amounts, 

1.  ElectrioUy. 

35.  An  allowance  of  a  return  of  7  per  cent  of  the  cont  new  of  elec- 
trical property  was  held  reasonable.    Woll  v.  Hullinger  (111.)  380. 

86.  A  return  of  7.9  per  cent  for  an  electric  utility  is  not  excessive. 
Water  Comrs.  ▼.  Newton's  Sons  Co.  (Wis.)  624. 

2.  Oas. 

37.  An  allowance  for  a  return  of  7  per  cent  is  proper  in  fixing  gas 
rates  for  a  utility  whose  bondB  command  a  market  on  a  5  per  cent  basis, 
and  whose  stock  sells  at  a  price  to  yield  less  than  7  per  cent.  Hermann 
V.  Newtown  Gas  Co.  (N.  Y.)  825. 

38.  A  reduction  in  a  subsidiary  distributing  gas  company's,  rate  to 
85  cents  per  1»000  cubic  feet  to  private  consumers  is  fair  where  the 
rate  gives  a  return  of  7  per  cent  on  the  rate-making  value,  9  per  cent 
on  the  actual  cost,  and  12  per  cent  on  the  parent  company's  invest- 
ment, in  addition  to  providing  for  contingencies  and  surplus.  Hermann 
V.  Newtown  Gas  Co.   (N.  Y.)   825. 

39.  It  may  be  assumed  in  a  rate  case  that  a  gas  company  is  entitled 
to  a  return  of  7  per  cent,  in  determining  whether  there  has  been  any 
deficiency  in  return,  to  measure  the  going  value  of  a  subsidiary  company, 
and  the  amount  due  to  the  parent  company  from  the  subsidiary's  failure 
to  pay  dividends  earned  on  the  investment.  Hermann  v.  Newtown  Gas 
Co.  (N.  Y.)  825. 

40.  An  allowance  of  71  per  cent  for  a  return  was  held  ample  in  esti- 
mating the  cost  of  artificial  gas  service.  West  Allis  v.  West  Allis  Gas 
Co.  (Wis.)  740. 

3.  Irrigation, 

41.  Six  per  cent  is  a  reasonable  return  upon  the  property  of  an  irri- 
gation company.    Re  North  Fork  Ditch  Co.  (Cal.)  477. 

42.  An  allowance  of  8  per  cent  for  interest  was  made  in  fixing  Lrri* 
gation  rates.    Burford  v.  Consumers'  Ditch  Co.  (Wash.)  448. 

4.  Interurban  railways, 

43.  A  return  of  8  per  cent  on  the  money  prudently  invested  in  an 
economically  managed  suburban  branch  of  an  electric  railway  is  not 
excessive,  although  in  excess  of  the  interest  on  ordinary  loans,  where 
the  fare  averages  only  2  cents  a  mile  over  a  10-mile  route  with  few 
short  hauls,  since  the  fare  is  no  more  than  the  service  is  worth.  Butler 
▼.  Lewiflton,  A.  k  W.  Street  R.  Co.   (Me.)   25. 

5.  Sewers, 

44.  Sewer  rates  producing  net  earnings  of  7.2  per  cent  and  12.1  per 
cent  upon  reproduction  costs  new  fixed,  respectively,  by  the  utility  an<\ 
complainant,  are  excessive,  where  the  system  was  built  during  a  min- 
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ing  boom  and  it  capal)Ie  of  wrriag  ioixr  tinm  tii«  present  number  of 

patrons.    Donovan  y.  Goldfield  ConsoL  Water  Co.  (Nev.)  419. 

0,  Street  railways, 

45.  A  street  railway  schedule  of  fares  yielding  a  return  of  less 
than  5  per  cent  is  not  excessive  as  a  whole.    Be  Hewitt  (Conn.)  764. 

46.  A  street  railway  will  be  permitted  to  disoontinue  the  sals 
of  6  tickets  for  25  cents  where  the  return  for  the  last  twenty  months 
was  only  about  5  per  cent,  although  the  average  return  for  the  pre- 
ceding six  years  was  8.8  per  cent,  it  appearing  that  the  loss  during 
the  twenty  months  from  the  competitive  operation  of  private  automo- 
biles, and  jitneys  to  a  less  extent,  and  from  higher  prices  for  materials, 
supplies,  and  wages  ia  not  temporary,  that  large  outlays  must  be  made 
for  paving  and  for  improvements  and  extensions,  that  any  increase  in 
gross  earnings  therefrom  will  be  offset  by  expenses,  and  that  it  is  doubt- 
ful whether  an  abnormally  low  cost  of  injuries  and  damages  can  be 
maintained.    Re  Duluth  Street  R.  Co.  (Wis.)  614. 

7.  Telephones, 

47.  A  net  increase  in  the  rate  for  individual  line  residence  tele- 
phones from  $12  -to  $15  per  year,  party  residence  lines  retaining  the 
net  $12  rate,  may  be  allowed  where  a  return  of  only  5  per  cent  will  be 
produced.     Re  Empire  Teleph.  Co.    (111.)   906. 

48.  A  slight  increase  in  telephone  rates  yielding  a  net  return  of  6  ^ 
per  cent  was  not  allowed  although  such  a  return  is  not  liberal,  where 
adequate  efforts  had  not  been  made  to  remedy  defective  service.    Re  Wat- 
ertown  Teleph.  Co.  (Wis.)  631. 

49.  An  allowance  of  7  per  cent  of  the  value  of  central  office  tele- 
phone equipment  was  held  sufficient  for  interest,  in  estimating  exchange 
operating  expenses.     Re  Lincoln  Teleph.  k  Teleg.  Co.   (Neb.)  572. 

60.  A  telephone  company  is  entitled  to  increase  its  rural  part^,  net 
annual,  rental  rate  to  $15,  which  will  yield  a  return  of  6  per  cent  on 
the  present  business;  or  7  per  cent  with  a  little  development  d  the 
plant,  rather  than  a  net  rate  of  $18,  which  will  yield  a  return  of  11.7 
per  cent.    Re  Webster  Teleph.  Co.  (S.  D.)  603. 

51.  Telephone  rates  were  increased  to  yield  a  return  of  7.1  per  cent 
rather  than  a  return  of  12.3  per  cent  as  proposed  by  the  utility.  Re 
Roanoke  Teleph.  Co.  (111.)  781. 

S,  Water. 

52.  A  $5,000  net  annual  surplus  of  municipal  waterworks,  having  a 
reproduction  cost  of  $102,163,  a  reproduction  cost  less  depreciation  of 
$86,681,  and  an  original  cost  less  depreciation  reserve  of  $64,137.40, 
enables  necessary  improvements  to  be  made,  and  indicates  that  the  rates 
are  not  excessive.    Moran  v.  Portage  (Wis.)  635. 

53.  A  water  company  is  entitled  to  at  least  as  large  an  increase  in 
its  gross  operating  revenues  as  will  produce  a  rcAunL  of  5.9  per  cent 
Re  Bell  Water  Co.  (Oal.)  166. 
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54.  Six  per  cent  is  not  too  large  a  return  for  a  water  company  even 
if  excessive  profits  have  been  invested  in  the  plant.  Re  Charles  Town 
Water  Co.  (W.  Va.)  725. 

55.  A  return  of  8  per  cent  was  held  proper  in  determining  a  water 
company's  annual  cost  of  service.  Re  Chillicothe  Gas  Light  &  Water 
Co.    (Ohio)   933. 

56.  A  return  of  10  per  cent  was  held  reasonable  for  a  gravity  water 
system  supplying  a  village,  in  view  of  the  hazard  and  riBk  connected 
with  the  operation  of  such  a  utility  in  the  community.  Re  Mullan 
Waterworks  (Idaho)  894. 

67.  Water  meter  rates  yielding  a  rtum,  after  only  five  months'  trial, 
of  less  than  the  average  return  of  10.6  per  cent  under  the  superseded 
fiat  rates,  were  held  not  excessive  in  an  arid  city  when  compared  with 
the  rates  in  other  arid  communities.  Flibllc  Service  Commission  v. 
Carson  Water  Co.  (Nev.)  678. 

BEVENUES. 

See  Retubn. 

jfcEVIEW. 

See  Appeal  and  Review. 

KEVOCATION. 

Of  certificate  of  Convenience,  see  Cebtcfioatb  of  CoNVEiTUfiNCS  and 
Necessity,  3,  4. 

BIGHTS  OF  WAT. 

Issuance  of  securities  to  acquire,  see  Seoubitt  Issues,  19. 

BIPABIAN  I^im. 

Allowance  to  promoter  of  value  of  water  power  over  value  of 
riparian  land  considered  as  farm  or  forest  land,  see  Valua- 
HON,  26. 

BOAD  MAKING  MATEBIAI.. 

Freight  rates  for,  to  be  made  as  low  as  possible,  see  Rates,  34. 

BUUB  OF  DECISION. 

Commission  following  decisions  of  state  court  on  questions  of  law, 

see  CoMHissiONS,  3. 
Court  ruling  on  review  of  Commission  order  denying  bond  issue 

application  as  not  obiter  dicta  on  subsequent  application,  see 

Judgments,  1. 

BUBAIi  TELEPHONES. 

Basis  of  apportioning  city  and  rural  telephone  traffic,  see  Appor- 
tionment, 12. 

Allowance  for  annual  depreciation  of  rural  telephone  system,  som 
Depreciation,  18. 
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Compensatory  rate  for  switching  foreign  rural-party  lines,  to  avoid 

discrimination,  see  Discbimination,  27. 
Kates  for  main  line  service  to  rural  subscribers,  see  Ratbs,  42,  43. 
Rates  for  switching  rural  service,  see  Rates,  44,  45,  48. 

BUSH  HOUBS. 

Crowded  cars  during,  as  not  necessarily  indicating  inadequate  serv' 
ice,  see  SsBViCE,  29. 

SAFETY. 

Of  service,  see  Sebtiob. 

SAXABIES. 

Allowance  for  salary  of  manager  of  telephone  utility,  see  Retubn, 
10. 

SALE. 

Power  of  Commissions  to  value  nonutility  property  which  a  utility 

proposes  to  acquire,  see  Commissions,  4. 
For  sale  amounting  to  a  merger,  see  Consolidation,  Mkbgeb  and 

Sale. 

8AI.E  PBICE. 

Of  securities,  see  Secl^itt  Issxtes,  28,  29.       • 
Consideration  of,  in  valuation  proceedings,  see  Valuation,  10,  14- 
16. 

SCHEDULES. 

Deviation  from  filed  tariff  as  unlawful  discrimination,   see  Dis- 
crimination, 12-14. 

SCHOOL  CRILDBEN. 

Reduced  rates  for  school  children,  see  Discrimination,  4. 

SCHOOLS. 

As  charitable  or   benevolent  purpose   within   Maine  Utilities  act 

authorizing  free  service,  see  Discrimination,  5. 
Reduced  rates  to  school  teachers,  aae  Discrimination,  6. 

SEABCHES. 

Cost  of,  as  an  overhead  expense,  see  Valuation,  26. 

SECBETABT. 

Grant  of  free  water  to  secretary  for  services  as  unlawful  discrimi- 
nation, see  Discrimination,  8. 

SECUBITT. 

Deposit  as  security  for  payment,  see  Payment,  3-6. 
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Refunding  of,  as  purpose  of  security  issues,  see  SECTJltiT7  Ifisuiss, 

13-16. 
Consideration   of  discount  on,   in  ascertaining  original  cost,  see 

Valuation,  18. 
Valuation  of,  see  Valuation,  68. 

SECVBITT  ISSUES. 

I.  In  genmul,  1—^. 

I/.  JuriadiaUon,  potoers,  and  duties  of  Commission,  4,  5» 
IIM,  Conversion  of  bonds  inio  stocky  6—11, 
IV-  Purpose,  12—21. 

a.  In  general,  12. 

b.  Refunding  or  payment  of  obligations,  13—16, 
e.  Acqt^isition  of  property,  16. 

d.  Extensions  and  hetterments,  17, 

e.  Promotion  and  preliminary  work,  18,  10. 

f.  Operating  expenses,  20,  21, 
V,  Amount,  22—27. 

a.  In  general,  22— 2S. 
h.  Proportion  of  bonds  to  stock,  26,  27, 
VI,  Sale  price,  28,  29. 

I.  In  general, 

Szpedien^  of  ownership  of  line  connecting  three  electric  systems  by 
new  company,  not  an  i^ue  in  application  for  approval  of  security 
isauesi  for  new  company,  see  Intebgorporate  Relations,  1. 

Court  ruling  on  review  of  Commission  order  denying  bond  issue  appli- 
cation as  not  obiter  dicta  on  subsequent  application,  see  Judg- 
ments, 1. 

Consideration  by  Commission  of  informal  protest  against  security 
issues,  see  Pbocedube,  2. 

1.  Authority  to  issue  a  mortgage  and  bonds  thereunder  against 
difTerent  properties  may  not  be  denicKi  merely  because  of  unequal  bene- 
fits to  the  properties  from  the  money.  Re  Missouri  Gas  &  E.  Service 
Co.  (Mo.)  638. 

2.  An  issue  of  common  stock  as  a  dividend  against  surplus  to  be 
used  to  retire  bonds  for  sinking-fund  purposes  will  not  be  permitted 
where  it  appears  that  bonds  and  preferred  stock  exceed  the  reproduc- 
tion cost  less  depreciation  of  the  properties,  that  a  large  amount  of 
bond  and  stock  discounts  are  unamortized,  that  an  adequate  deprecia- 
tion reserve  is  not  maintained,  and  that  there  will  be  practically  no 
surplus  fund  after  paying  for  the  bonds  and  deducting  other  sinking- 
fund  reserves.    Re  Pacific  Gas  &  K.  Co.  (Cal.)  276. 

3.  It  is  not  the  policy  of  the  Maine  Commission  to  permit  an  enter- 
prise to  be  financed  entirely  from  the  sale  of  bonds,  and  to  allow  the 
stock  to  be  issued  without  definite  consideration  therefor  either  as  a 
bonus  with  the  bonds  or  otherwise.  Re  Eastern  Maine  R.  Co.  (Me.) 
260. 
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//.  Jurisdiction,  powers,  and  duties  of  Commission. 

4.  A  contract  between  a  street  railway  company  and  a  town  where- 
by the  former  is  to  pay  a  portion  of  the  costs  of  paving  a  street 
through  which  the  railway  passes,  some  payments  thereon  to  be  made 
more  than  twelve  months  froni  date,  is  an  evidence  of  indebtedness 
within  §  35  of  the  Maine  Utilities  act  requiring  the  approval  of  the 
Commission.     Re  Oxford  Electric  Co.    (Me.)    923. 

6.  Stock  subscribed  for  prior  to  the  effective  datf>  of  the  California 
Public  Utilities  act,  but  issued  thereafter  without  the  aothorizstion  of 
the  Commission,  is  void.    Re  Valley  T^leph.  Co.  (Cal.)  272. 

///.  Conversion  of  bonds  into  stock. 

6.  Stockholders'  consent  to  a  mortgage  securing  convertible  bonds 
does  not  extend  to  a  reissue  of  vndiapoaAd<of  bondB  and  a  new  issue  of 
the  same  tenor,  dated  after  ^he  expiration  of  the  tinie  for  conversion 
fixed  in  the  mortgage  and  providing  for  a  higher  rate  of  conversion, 
in  so  far  as  the  date  and  the  time  of  conversion  are  changed,  and 
therefore  a  new  consent  is  required.     Re  Erie  R.  Co.  (N.  Y.)  113. 

7.  A  railroad  mortgage  securing  .Qonvertible  bonds  cannot  be  issued 
under  the  New  York  laws  unless  consented  to  by  the  owners  of  at  least 
two  thirds  of  the  outstanding  stock,  irrespective  of  whether  the  con- 
sent is  given  in  writing  or  by. a  vote  at. a  special  meeting.  Re  Erie  R. 
Co.  (N.  Y.)  113. 

8.  The  fact  that  a  special  meeting  to  vote  on  an  issue  of  securitieA 
to  pp-y  debts  is,  under  a  by-law  empowering  less  than  a  quorum  to  ad- 
journ ''imtil  holders  of  the  amount  of  stock  requisite  to  attend  a  quorum 
shall  attend,"  adjourned  by  the  owners  of  200  shares  of  stock,  to  a  day 
which  they  know  is  beyond  the  maturity  of  the  debt,  after  waiting  only 
twenty  minutes  beyond  the  hour  fixed  for  the  meeting,  does  not,  so  far 
as  a  Public  Service  Commission's  approval  of  the  issue  is  conoemed, 
render  void  a  meeting  of  the  representatives  of  1,000,000  shares  held 
two  minutes  after  such  adjournment  and  while  the  minority  is  present, 
but  not  participating.     Re  Erie  R.  Co.  (N.  Y.)   113. 

9.  Subdivision  10  of  §  8  of  the  New  York  Railroad  Law  authorizes 
the  conversion  of  railroad  bonds  into  stock  at  less  than  its  par  value, 
provided  the  price  is  not  less  than  the  market  value  of  the  stock 
at  the  time  of  the  stockholders'  consent  to  tlie  bond  issue.  Re  Erie  R. 
Co.   (N.  Y.)   113. 

10.  Conversion  of  railroad  bonds  into  stock  at  50  per  cent  of  the 
par  Value  thereof  may  be  authorized  although  such  a  rate  of  conversion 
would  ordinarily  be  objectionable,  where  it  appears  that  it  is  necessary 
to  increase  the  marketability  of  the  bonds  so  as  to  provide  for  press- 
ing obligations,  that  the  board  of  directors  unanimously  approve,  that 
no  other  plan  is  feasible  in  the  judgment  of  competent  banking  authori- 
ties, that  1,183,858  shares  of  the  outstanding  stock  of  1,762,713  shares 
consent  while  only  250  shares  object,  and  that  the  profit  and  loss  ac- 
eouiit  can  meet  the  burden  of  the  discount  resulting  from  the  conver- 
sion and  still  show  a  substantial  surplus.     Re  Erie  R.  Co.  (N.  Y.)  113. 

11.  The  Erie  Railroad  Company  was  authorized  to  issue  $28,000,000 
P.U.R.1916D. 


INDEX.  1185 

SECURITY  ISSUES— ^oonitmMd. 

4  per  cent  fifty-year  bonds  to  be  conyertible  into  common  stock  at  the 
rate  of  $50  per  share,  and  to  be  sold  at  85,  the  proceeds  to  be  used  to 
pay  and  refund  notes  and  to  reimburse  the  treasury  for  money  ex- 
pended for  capitalizable  purposes;  and  to  issue  $56,000,000  stock  for 
the  conversion.     Re  Erie  R.  Co.   (N.  Y.)   113. 

IT".  Purpose* 

a.  in  general. 

12.  The  Vermont  Commission  will  not  authorize  an  issuance  of  capi- 
tal stock  upon  the  mere  statement  that  it  is  to  be  for  cash,  or  upon 
the  further  indefinite  statement  that  the  proceeds  are  to  be  used  to  buy 
water  rights  and  for  promotion  and  engineering  expenses.  Re  Central 
Vermont  Power  Co.   (Vt.)   270. 

h.  BefuntUng  or  payment  of  obligations, 

13.  The  part  of  a  mortgage  proTiding  for  the  issuance  of  bonds  for 
preferred  stock  will  not  be  approved  by  the  Missouri  Commission,  in 
the  absence  of  statutory  authority  to  approve  the  issuance  of  bonds 
for  such  purpose.     Re  Missoiuri  Gas  k  E.  Service  Co.   (Mo.)   538. 

14.  The  Vincennes  Water  Supply  Company  was  authorized  to  issue 
$317,900  par  value  twenty-year  6  per  cent  gold  bonds,  to  refpnd  an 
equal  amount  of  bonds,  notes,  and  preferred  stock.  Re  Vincennes  Water 
Supply  Co.   (Ind.)   230. 

15.  Bonds  may  be  issued  to  redeem  and  cancel  preferred  stock  which 
was  issued  in  payment  of  delinquent  bond  interest.  Re  Vincennes  Water 
Supply  Co.  (Ind.)  230. 

c.  Acq[ui8ition  of  property. 

16.  Merely  the  value  of  properties  acquired,  and  not  the  value  of 
all  the  utility  property,  should  be  considered  in  authorizing  an  issue 
of  securities  under  §  75  of  the  Missouri  Public  Service  Commissions  law 
to  acquire  the  properties.    Re  Missouri  Gas  &  E.  Service  Co.  (Mo.)  538. 

d.  BoctenHons  and  J>etterfnents, 

17.  The  Ashuelot  Gas  k  Electric  Company  was  authorized  to  issue 
$30,000  common  stock  and  $30,000  5  per  cent  preferred  stock,  both  to  be 
sold  at  par,  and  $40,000  par  value  5  per  cent  thirty-two  year  mortgage 
bonds,  to  be  sold  at  not  less  than  00,  the  proceeds  to  be  used  to  pay 
for  past,  and  to  provide  for  future,  extensions  and  additions;  any  bond 
discount,  which  a  parent  operating  company  is  to  repay,  to  be  consid- 
ered as  part  of  the  proceeds.    Re  Ashuelot  Gas  &  E.  Co.  (N.  H.)  72. 

e.  Promotion  and  preliminary  worTe, 

18.  The  Maine  Commission  authorized  the  issuance  of  $100,000  in 
stock  to  the  principal  promoter  of  the  railroad,  who  had  diligently  and 
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in  good  faith  worked  to  further  the  construction  of  the  road,  although 
the  railroad  company  had  no  aaseta  and  only  the  preliminary  organim- 
tion  and  engineering  work  had  been  done,  such  stock  to  be  issued  only 
as  different  parts  of  the  work  were  completed.  Re  Eastern  Maine  B. 
Co.   (Me.)   260. 

19.  The  Maine  Commission  authorized  the  issuance  of  bonds  to  pay 
organization  and  engineering  expenses,  to  complete  surveys,  to  acquire 
right  of  way  and  terminal  sites,  and  to  make  some  start  toward  clear- 
ing the  right  of  way,  although  the  company  has  no  physical  property, 
and  merely  the  preliminary  organization  and  promotion  work  had  been 
done,  and  only  five  shares  of  the  stock  had  been  sold — one  to  each  of  the 
directors.     Re  Eastern  Maine  R.  Co.   (Me.)  260. 

/.  Operating  expenses. 

Allowance  for  operating  expenses  in  computing  return,  see  RnxnxK. 

8-28. 

20.  Duty  to  future  investors  will  prevent  the  exercise  of  the  discre- 
tion under  §  55  of  the  Public  Service  law  to  allow  bonds  to  be  issued 
against  operating  expenditures,  where  there  is  no  chance  that  the  bonds 
can  be  amortized  out  of  income,  and  small  chance  that  any  interest  can 
be  paid,  although  there  may  be  strong  equitable  features  compelling 
the  issue.     Re  Dry  Dock,  E.  B.  &  B.  R.  Co.  (N.  Y.)   551. 

21.  Street  railway  refunding  bonds  may  be  issued  as  a  matter  of 
right  under  §  55  of  the  Public  Service  law  as  a  composition  with 
creditors  only  in  so  far  as  the  debts  represent  capital,  and  not  operat- 
ing charges.     Re  Dry  Dock,  E.  B.  &  B.  R.  Co.   (N.  Y.)  551. 

F.  Amount. 

o.  In  general. 

Sale  price  approved  by  Commission  as  standard  of  value  for  issuance 
of  securities,  see  Valuation,  15. 

22.  A  subsidiary  company,  organized  to  finance  extensions  for  the 
parent  operating  company,  cannot  issue  a  larger  amount  of  securities 
to  pay  for  the  same  than  the  latter  could  issue  if  it  owned  the  prop- 
erties.    Re  Ashuelot  Gas  &  E.  Co.   (N.  H.)   72. 

23.  Upon  the  merger  of  telephone  companies,  a  capitalization  of 
$1,550,500  of  bonds,  $1,900,000  of  preferred  stock,  and  $1,150,000  of 
common  stock,  is  not  excessive  where  it  appears  that  the  Commission 
fixed  the  value  of  the  properties  at  $3,999,820.36,  including  $400,000 
new  money  furnished  in  the  merger;  that  the  value  on  capitalizing  the 
income  at  5  per  cent  and  6  per  cent,  after  an  adeqiiate  allowance  for 
depreciation,  is,  respectively,  $4,986,136  and  $4,155,113.33;  that  the 
companies  have  an  investment  in  the  properties  of  $2,800,000  excluding 
the  new  money;  and  that  the  amount  of  stock,  bonds,  and  new  money  is 
less  than  the  prior  outstanding  capitalization.  Re  Indianapolis  Teleph. 
Co.   (Ind.)   507. 
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24.  An  objection  to  the  issuance  of  securities  1>e)rond  the  amount 
necessary  for  thp  purchase  of  a  plant  to  be  taken  over  upon  consolida- 
tion of  public  utilities  based  upon  the  tb(H)ry  that  any  increase  in 
capitalization  will  have  to  be  met  by  the  rate  payers,  is  not  valid, 
where  there- will  be  no  material  increase  in  th6  capitalization  of  the 
combined  companies,  and  where,  imder  the  utilities  act,  the  rates  are 
controlled  by  the  fair  value  of  the  property,  and  not  by  the  capitaliza- 
tion.    Kc  Oxford  Electric  Co.  (Me.)   519. 

2o.  The  Oxford  Electric  Company  was  authorissed  to  issue  300  shares 
of  noncumulative  6  per  cent  preferred  stock,  dividetdB  payable  semf- 
annually,  in  payment  of  the  property  of  the  Mechanic  Falls  Electric 
Light  Company,  and  was  further  authorized  to  mortgage  Its  property 
to  secure  an  issue  of  $250,000  par  value  5  per  cent  bonds,  and  to  sell 
such  bonds  of  the  value  of  $175,000  at  not  less  than  90,  for  the  pur- 
pose of  discharging  certain  bondci  and  other  indebtedness  of  the  two 
companies,  any  excess  received  from  the  issue  of  such  bonds  to  be  dis- 
posed by  further  order  of  the  Commission.  Rfe  Oxford  El^tric  Co. 
(Me.)   519. 

b.  Proportion  of  bonds  to  tftoeJc, 

26.  Bonds  whose  payment  is  assumed  by  a  utility  must  be  included 
in  determining  whether  a  proposed  issue  of  other  bonds  is  within  Mo. 
Rev.  Stat.  1909.  §  2981,  prohibiting  the  issuance  of  bonds  in  excess 
of  the  authorized  capital  stock*  Be  Missouri  Gma  &  E»  Service  Co. 
(Mo.)    538. 

27.  A  mortgage  providing  for  a  future  issuance  of  bonds  in  excess 
of  the  authorized  capital  stock  On  the  date  of  the  mortgage  is  not  an 
indebtedness  within  the  meaning  of  Mo.  Rev.  Stat.  1909,  §  2981,  limit- 
ing a  utility's  bonded  indebtedness  to  the  amount  of  its  authorized  capi- 
tal, especially  where  the  mortgage  restricts  any  bond  issue  to  the 
amount  of  the  stock.     Re  Missouri  Gas  &  £.  Service  Co.  ( ^lo. )  538. 

VI,  Sate  price, 

28.  The  selling  price  of  new  capital  stock  issued  to  pay  5^  per  cent 
notes  held  by  a  corporation  owning  all  the  original  stock  was  fixed  at 
150  rather  than  125,  where  it  appeared  that  the  company  had  been  pay- 
ing dividends  at  the  rate  of  12  per  cent,  and  it  was  reasonable  to  as- 
sume that  the  stock  would  receive  at  the  issue  price  proposed  by  the 
company  a  return  considerably  in  excess  of  the  cost  of  carrying  the 
debt.    Re  Gloucester  Gaslight  Co.  (Mass.)  60. 

29.  Bonds  to  pay  for  the  preliminary  engineering  and  organization 
work  of  a  railroad,  where  the  company  had  no  physical  property,  were 
authorized  to  be  sold  at  85,  since  the  investment  was  distinctively  specu- 
lative, and  liberal  inducement  for  the  purchase  of  the  bonds  was  neces- 
sary, and  the  Commission  preferred  it  to  be  in  the  form  of  a  low  price 
for  bonds  rather  than  in  stock  as  a  bonus.  Re  Eastern  Maine  R.  Co. 
(Me.)  260. 
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SERVICE. 

I.  Jurisdiction,  potoera,  and  dutiea  of  ConuniaBioHf 
II.  Extensions,  0—13, 
III,  Disconiinuance  of  service,  14—10. 

IV.  Meters  and  service  connections;  fees,  17'^2* 
V.  Discrimination, 

VI,  Service  hy  particular  utUilies,  23-^^, 
a.  Electricity,  23— 2S, 
h.  Railroads,  26—28. 

c.  Street  railuHiys,  20, 

d.  Telephones,  30—30, 

1,  In  ffcneral,  30—3^* 

2.  Physical  conneeUotn,  3fi—39, 

e.  Water,  40—44. 

Failure  to  serve  as  ground  for  canceling  certificate  of  conyenience.  f>ee 

CeBTIFICATE  of  C02VTBNICNCX  AND  NBCSBSnT,   3,   4. 

Service  by  listing  utility  as  affecting  admission  of  composition,  nee 

MONOPOLT   AND  CoifPSnTTON,   7-13. 

As  to  what  constitutes  public  service,  see  Pttblic  UnuTTES,  7,  8. 

1.  Jurisdiction,  powers^  and  duties  of  Commission. 

1.  The  New  York  Commission  cannot  restrain  the  relocation  by  a 
railroad  of  a  terminal  for  the  transfer  of  freight  from  a  boat  line  with 
which  it  maintains  a  tlirough  rate,  on  the  ground  of  additional  expense 
to  the  boat  line,  where  there  will  be  no  inconvenience  or  increased 
expense  to  shippers.    Murray  v.  Delaware  &  H.  Co.  (N.  Y.)  438. 

2.  Section  549  of  the  California  Civil  Code,  requiring  water  utili- 
ties to  furnish  adequate  water  for  family  use  so  long  as  the  supply 
exists,  and  to  furnish  water  ''to  the  extent  of  their  means"  in  case  of 
fire  or  other  great  necessity,  does  not  give  the  Commission  jurisdiction 
of  a  municipal  complaint  to  compel  the  extension  or  the  enlarging  of 
mains  solely  for  the  purport*  of  fire  protection.  Alameda  v.  People's 
Water  Co.  (Cal.)  865. 

3.  The  California  Commission  has  no  jurisdiction,  in  the  absence 
of  a  contract,  of  a  municipal  complaint  to  compel  the  extension  or  en 
largement  of  mains  solely  to  furnish  water  for  fire  protection.    Alameda 

V.  People's  Water  Co.  (Cal.)  8fi5. 

4  The  Ohio  Commission  cannot,  in  an  inquiry  as  to  the  reason- 
ableness of  rates  fixed  by  the  ordinance,  pass  upon  a  question  of  serv- 
ice such  as  the  reasonableness  of  an  ordinance  provision  requiring  a 
certain  minimum  firo-hydrant  pressure.  Re  Chillicothe  Gaslight  & 
Water  Co.  (Ohio)   033. 

5.  The  Illinois  Commission  has  no  power  to  require  an  electric  ood- 
8umer  to  repair  or  maintain  in  safe  condition  his  service  line  eonnect- 
P.U.R.1916D. 
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ing  with  the  transmission  line.    Abbott  Light  &  P.  Co.  ▼.  Parks  (111.) 

1093. 

5a.  The  Washington  Commission  has  no  jurisdiction  of  the  service 
or  rates  of  docks  or  wharves  used  for  the  docking  of  launches  which 
cany  passengers  only.    Harris  v.  Heffner  (Wash.)  467. 

II.  Exten9ians. 

S^e  also  supra,  2,  3. 

Grant  or  right  to  lay  water  mains  as  precluding  city  from  requir- 
ing extension  or  enlarging  mains  to  furnish  fire  protection,  see 
Constitutional  Law,  6. 

Water  utility  not  required  to  enlarge  mains  for  fire  protection  merely 
because  it  is  required  to  furnish  fire  hydrants,  -see  infra,  44. 

6.  A  telephone  company  need  not  make  a  6i-mile  extension  to  serve 
only  ten  subscribers  in  rural  territory,  unless  the  applicants  furnish 
and  erect,  in  accordance  with  the  utility's  standard  speci  Heat  ions,  all 
poles  required  in  the  public  roads,  and  deed  them  to  the  utility  to- 
gether with  the  necessary  rights  of  way,  in  accordance  with  a  uni- 
formly enforced  rule  requiring  such  aid  when  there  are  not  sufficient 
subscribers  to  make  the  extension  profitable.  Burch  v.  Chesapeake  & 
P.  Teleph.  Co.  (Md.)  627. 

7.  Under  the  New  York  Public  Service  Commissions  law,  the  court 
has  power  to  pass  upon  the  reasonableness  of  extensions  of  gas  service 
ordered  by  the  Commission.  People  ex  rel.  New  York  &  Q.  Gas  Co.  v. 
McCall   (N.  Y.)   91. 

8.  An  order  of  the  Commission  requiring  the  extension  of  gas 
service  to  a  new  community  is  unreasonable  where  such  community  has 
adequate  electric  service,  and  the  prospective  return  from  the  exten- 
sion would  not  produce  more  than  about  one  half  of  a  reasonable  re- 
turn on  the  necessary  investment,  and  the  promise  of  any  increase  in  the 
revenue  is  remote.  People  ex  rel.  New  York  &  Q.  Gas  Co.  v.  McCall  (l4. 
Y.)  91. 

9.  Gas  mains  should  be  extended  into  thinly  settled  territory  al- 
though A  return  of  9  per  cent  on  the  investment  for  interest  and  de- 
preciation may  be  inadequate,  where  the  extensions  will  induce  the  ter- 
ritory to  grow  and  will  be  ultimately  profitable.  Sharp  v.  Oklahoma 
Gas  &  £.  Co.   (Okla.)   100. 

10.  Permission  to  a  municipal  electric  lighting  plant,  under  the  pro- 
visions of  chapter  191  of  the  Massachusetts  General  Acts  of  3915,  to 
serve  other  towns,  is  largely  dependent  upon  whether  the  extension  will 
jeopardize  the  interests  of  the  taxpayers  or  consumers.  Re  Middleboro 
(Mass.)   39L 

11.  A  municipal  electric  lighting  plant  will  be  authorized,  under  the 
provisions  of  chapter  J  91  of  the  Massachusetts  General  Acts  of  1915, 
to  furnish  electricity  to  another  town  and  its  inhabitants,  where  the 
cost  of  the  extension  will  be  small  and  the  return  relatively  large,  where 
the  plant  can  purchase  electricity  that  it  cannot  more  economically  pro- 
duce, and  where  the  latter  town  has  not  a  municipal  plant  and  is  not 
served  by  a  private  company.  Re  Middlrboro  (Mass.)  391. 
P.U.R.1916D. 
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12.  An  electric  utility  will  not  be  required  to  build  a  l-mile  extensioB 
at  a  cost  of  $1,500  or  $2,000  to  serve  one  residence  only,  or,  failing  to 
do  BO,  allow  an  outside  utility  to  render  the  service,  since  the  great 
disproportion  of  the  probable  income  to  the  cost  of  the  extension  relieves 
the  former  from  its  service  duty  without  impairiug  its  exclusive  right 
to  serve  the  territory.    Re  Anderson  (Conn.)  498. 

13.  A  water  utility  was  directed  to  make  certain  extensions  to  its 
system  in  unincorporated  territory  at  its  expense  for  the  first  100  feet, 
and  consumers  were  required  to  deposit  with  the  utility  the  installation 
cost  beyond  that  distance,  the  deposit  to  be  refunded  by  giving  the  con- 
sumers credit  on  water  bills  equal  to  one  half  of  each  bill.  Hoff  t. 
Montgomery   (Cal.)   880. 

til.  Discontinuance  of  service. 
Discontinuance  of,  for  nonpayment,  see  Payment,  1. 

14.  The  discontinuanoe  of  service  on  a  farm  telephone  line  Tolun> 
tarily  installed  under  noncompetitive  conditions  will  not  be  permitted, 
although  there  are  only  four  subscribers  and  another  company  is  operat- 
ing in  the  locality,  where  no  effort  has  been  made  to  get  additional 
subscribers,  the  discontinuance  would  require  payment  of  toll,  and  the 
applicant  is  maintaining  longer  and  more  distant  party  lines  in  the 
same  territory.    Re  Lincoln  Teleph.  &  Teleg.  Go.  (Neb.)  416. 

15.  Telephone  service  may  be  discontinued  to  subscribers  who  permit 
nonsubscribers  to  use  their  telephones  to  avoid  payment  of  toll  charges. 
Re  Lincoln  Teleph.  &  Teleg.  Co.   (Neb.)  416. 

16.  The  sole  electric  utility  in  rural  territory  will  not  be  permitted 
to  abandon  service  to  an  un remunerative  consumer  who  refuses  to  repair 
and  maintain  in  safe  condition  his  service  line  connecting  with  the  trans- 
mission line,  but  may  itself  be  required  to  repair  the  wire  upon  the 
consumer  guarantying  a  reasonable  minimum  bill.  Abbott  light  k  P. 
Co.  V.  Parks   (111.)    1093. 

/F.  Meters  and  service  connections;  fees, 

17.  In  ordering  an  electric  company  to  acquire  consumers'  meters, 
it  was  permitted,  in  case  of  purchase,  to  tender  not  less  than  the  origi- 
nal price,  less  7  per  cent  for  each  year  of  installation;  and  in  case  of 
rental,  to  pay  annually  not  to  exceed  7  per  cent  of  the  cost  for  depre 
eiation  and  7  per  cent  for  interest,  provided  the  consumer  agreed  to 
yit»ld  title  after  the  meter  had  bc^n  in  service  for  fifteen  years,  and  that 
the  amount  paid  to  him  should  not  exceed  $1.60  per  annum.  WoU  v. 
Hullinger  (111.)  380. 

18.  Electric  meters  on  the  premises  of  consumers  should  be  owned 
by  the  utility.     Woll  v.  Hullinger   (III.)   380. 

19.  A  water  utility  will  be  authorized  to  change  from  a  flat  to  a 
meter  rate  to  prevent  waste,  although  the  meters  will  be  owned  by  con- 
sumers, contrary  to  the  Commission's  policy,  it  appearing  that  mu- 
nicipal ownership  is  contemplated  on  the  expiration  of  a  proposed 
P.U.R.1916D. 
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short  term  franchise,  and  that  th<^  mTuiicipality  agrees  to  the  meter 

ownership.    Re  Heisen  (111.)  903. 

20.  A  water  company  should  furnish  meters  to  consumers  request- 
ing them;  and  should  haye  the  privilege  of  requiring  all  consumers 
to  use  meters.    Re  Chillicothe  Gaslight  &  Water  Co.  (Ohio)  933. 

21.  Water  meters  should  be  furnished  and  kept  in  repair  free  by  the 
utility.    Re  Chillicothe  Gaslight  &  Water  Co.  (Ohio)  933. 

22.  A  $10  charge  for  tapping  the  water  supply  main  of  a  municipal 
system  is  unlawfuL    Re  Council   (Idaho)   1091. 

F.  Discrimination. 

As  to  discrimination  in  serrice,  see  Biscbiminatton,  II. 

VI.  Service  by  particular  utilities, 

a.  Electricity, 

23.  An  electric  utility  has  no  exclusive  right  to  install  the  main-line 
switch,  cut-out,  and  the  inclosing  box,  for  which  the  consumer  must  pay 
upon  wires  being  compelled  to  be  placed  underground,  although  he  can 
hire  the  utility  as  his  contractor  for  the  work.  Stein  v.  Consolidate 
Gas  Co.  (N.  J.)  80. 

24.  All-night  eleetrie  service,  that  can  be  given  only  when  there  is 
sufficient  water  for  generating  current,  cannot  be  required  on  the  basis 
of  payment  only  for  the  available  hours.  Austin  v.  Phillips  Electric 
Light  &  P.  Co.  (Me.)  651. 

25.  An  electric  utility  will  not  be  required  to  install  an  unprofitable 
all-night  service,  until  there  can  be  an  equitable  increase  in  revenue. 
Austin  V.  Phillips  Electric  Light  &  P.  Co.   (Me.)  651. 

h.  Railroads, 

Refusal  to  rebuild  Industrial  spur  track  as  unlawful  discrimination,  see 

DlSGBIMINATIOir,   35. 

26.  A  railroad,  having  maintained  an  industrial  spur  track  for  the 
benefit  of  contiguous  warehouses  and  the  general  public,  cannot  refuse 
to  rebuild  a  burnt  part  of  the  track  to  accommodate  an  abutting  owner, 
on  the  ground  that  the  extension  would  be  for  hig  private  benefit,  since 
he  is  a  part  of  the  general  public,  and  is  also  entitled  to  the  same 
facilities  as  the  other  private  users.  Com.  ex  rel.  Royster  Guano  Co. 
V.  Washington  &  0.  D.  R.  Co.  (Va.)  716. 

27.  There  is  no  increased  operating  expense  that  will  preclude  a 
railroad  from  rebuilding  the  burnt  part  of  its  industrial  spur  tra<?k  to 
accommodate  an  abutting  owner,  where  such  extension  will  facilitate 
the  handling  of  cars  on  the  remaining,  overcrowded  part  of  the  spur. 
Com.  ex  rel.  Royster  Guano  Co.  v.  Washington  &  0.  D.  R.  Co.  (Va.)  716. 

28.  The  duty  of  a  railroad  to  furnish  suitable  cars  and  apply  a 
proper  minimum  weight  thereto  does  not  require  the  furnishing  of  cars 
to  meet  every  shipper's  particular  need,  or  to  conform  to  his  peculiar 
P.U.R.1916D. 


1192  INDfiX. 

^SERVICE— (xm*ifw»«l. 

facilities;  but  the  burden  is  upon  the  shipper  to  adapt  himself  and  his 
facilities  to  the  use  of  such  equipment  as  is  demanded  and  generally 
uded  by  shippers  of  his  commodity,  ^tna  Portland  Cement  Co.  ▼. 
Grand  Trunk  R.  Co.  (Mich.)  666. 

e.  Street  raUwa^. 

29.  Crowded  ears  during  rush  hours  do  not  necessarily  indicate  in- 
adequate service.    Butler  v.  Lewiston,  A.  k  W.  Street  R.  Co.  (Me.)  26. 

d.  Telephone; 

1.  In  generoL 

30.  Toll  serrice  should  not  be  given  over  a  party  line.  Re  Langdon 
Teleph.  Co.   (Kan.)   643. 

31.  Knife  switches  operated  by  subscribers  on  rural  switching  lines, 
so  that  nonsubscribing  lines  are  connected  to  the  exchange  and  receive 
free  service,  should  be  removed,  since  the  use  of  a  knife  switch  results  in 
inefficient  service  and  unlawful  discrimination.  Re  T«angdon  Teleph.  Co 
(Kan.)  643. 

32.  A  telephone  company  cannot  require  that  it  be  vested  with  own- 
ership of  a  hotel  private  branch  exchange  sy«tem  as  a  eondition  to  a 
continuation  of  hotel  service,  where  the  equipment  was  installed  by 
invitation  or  requirement  of  the  utility  or  its  predecessor,  was  selected 
by  the  utility,  is  not  inefficient  or  different  from  the  present  standard, 
is  owned  by  a  third  party  who  refuses  to  sell,  and  the  hotel  offers  to 
give  the  utility  complete  control  subject  only  to  supervision  to  prevent 
structural  impairment  of  the  building.  Re  New  York  Teleph.  Co.  (N. 
Y.)   688. 

33.  The  Wisconsin  Commission  refused  to  require  telephone  opera- 
tors to  call  subscribers  who  find  the  line  busy  when  their  call  is  first 
made,  upon  the  ground  that  such  practice  would  likely  interfere  with 
the  work  of  the  operators.  Loehr  v.  Stockbridge  ft  S.  Teleph.  Co. 
(Wis.)    736. 

34.  The  determination  whether  service  on  a  rural  telephone  line 
should  be  limited  to  one  system,  or  whether  there  should  be  connection 
with  a  foreign  exchange,  should  be  made  by  a  majority  of  the  sub- 
scribers, and  not  arbitrarily  by  the  company  owning  the  line.  Re 
Telephone  Cos.  (S.  D.)  852. 

if.. 

;&.  Physical  connection. 

35.  A  long  distance  and  local  telephone  company  will  be  required 
to  permit  physical  connection  with  a  local  company  in  the  same  town, 
for  toll  service  to  the  latter,  under  a  constitutional  provision  requiring 
physical  connection  between  telephone  lines  operated  for  hire.  Moore 
V.  Pioneer  Teleph.  &  Teleg.  Co.  (Okla.)  701. 

36.  A  finding  that  public  convenience  and  necessity  required  physi- 
cal connection  between  two  telephone  systems  having  local  exchanges  in 
a  city  of  30,000  inhabitants  was  sustained  where  there  were  frequent 
P.U.R.1916D. 
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calls  over  the  toll  lines  of  each  company  for  local  subscribers  of  the 
other,  the  calls  for  one  month  amounting  to  $6,000  for  one  company  and 
about  $4,500  for  the  other;  the  average  waiting  time  of  patrons,  due  to 
want  of  physical  connection,  being  one-half  hour,  and  there  being  1,786 
subscribers  to  the  local  exchange  of  one  company  and  3,082  to  the  ex- 
change of  the  other  and  only  561  who  were  subscribers  to  both.  Wis- 
consin Teleph.  Co.  v.  Railroad  Commission  (Wis.)  212. 

37.  The  word  "necessity"  in  a  statute  (Wis.  Laws  1911,  chap.  546, 
II  1,  2)  requiring  physical  connection  of  telephones  when  required  by 
public  convenience  and  necessity  means  a  strong  or  urgent  need,  and 
not  something  that  is  indispensable.  Wisconsin  Teleph.  Co.  v.  Railroad 
Cojimission  (Wis.)  212. 

38.  An  order  which  directs  physical  connection  of  telephones  over 
the  objection  that  it  will  destroy  the  local  business  of  one  of  the  com* 
panics,  and  which  prescribes  the  compensation  to  be  paid  for  the  extra 
service  for  the  purpose  of  removing  any  inducement  on  the  part  of  sub- 
scribers to  quit  and  become  patrons  of  the  rival  company,  rather  than  to 
provide  for  the  loss  of  business  caused  by  the  connection,  is  not  in  ex- 
cess of  the  power  of  the  Commission  to  prescribe  "terms  and  conditions" 
upon  which  physical  connections  shall  be  made.  Wisconsin  Teleph. 
Co.  v.  Railroad  Commission  (Wis.)  212. 

39.  Rural-party  lilies  constructed  into  the  immediate  vicinity  of 
foreign  exchanges  should  connect  therewith,  where  many  line  sub- 
scribers live  in  the  immediate  trade  territory  of  the  exchanges.  Re 
Telephone  Cos.  (S.  D.)  862. 

e.  Water, 

40.  Improvements  in  municipal  waterworks  essential  to  health  and 
an  adequate  supply  will  be  ordered  although  the  «0Bt  will  bring  the 
municipal  debt  so  near  the  statutory  limit  as  to  prevent  a  proposed 
acquisition  of  an  electric  plant.    Moran  v.  Portage  (Wis.)  639. 

41.  The  Maine  Commission,  upon  finding  that  water  was  impure 
and  unfit  for  domestic  use,  ordered  a  utility  to  take  immediate  steps 
to  furnish  pure  water  without  prescribing  a  specific  remedy,  on  the 
ground  that  the  utility  has  the  first  right  to  select  the  method.  Cook 
V.  Presque  Isle  Water  Co.  (Me.)  798. 

42.  Water  that  is  merely  free  from  excessive  turbidity  during  most 
of  the  year,  or  that  contains  intestinal  bacteria  only  at  more  or  less 
infrequent  intervals,  is  not  safe  for  domestic  use.  Cook  v.  Presque 
Isle  Water  Co.  (Me.)  798. 

43.  A  utility  will  be  required  to  furnish  pure  water  for  domestic 
use  when  required  by  its  franchise,  although  it  will  entail  a  serious 
financial  hardship  to  stockholders.  Cook  v.  Presque  Isle  Water  Co. 
(Me.)  798. 

44.  The  extension  or  the  enlarging  of  mains  solely  to  furnish  water 
for  municipal  fire  protection  cannot  be  compelled  under  a  franchise 
ordinance  merely  requiring  that  fire  hydrants  be  installed.  Alameda  v. 
People's  Water  Co.   (Cal.)   866. 

P.X'.R.1916D. 
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Apportionment  of   cost  of   placing   dectric   wires   under  ground 

between  utility  and  consumers,  see  AfpgbtiovuskTp  2. 
Payment  for,  out  of  income,  see  Return,  3. 

8EWEB8. 

Right  to  require  payment  in  advance  or  deposit  as  security  for  pay- 
ment, see  Payment,  3. 

Discount  for  prompt  payment  of  bills,  sec  Payment,  6. 

Necessity  of  schedule  of  water  rates  for  flushing  sewers,  see  Ratsb, 
55. 

Amount  of  return  for  sewer  company,  see  Return,  44. 

SHIPPERS. 

See  Consumers  and  Patrons. 

siKKoro  Finn>. 

Allowance  for  depreciation  upon  sinking  fund  basis,  see  Deprbcia* 
TION,  10. 

SITES. 

Issuance  of  securities  to  pay  for  terminal  sites^  see  SBcuRirr 
Issues.  19. 

SNOW  PLOWS. 

Apportionment  of  cost  of,  used  on  scYeral  lines,  see  Affortion- 

MENT,   11. 

SOUTH  DAKOTA. 

'    Same  rate  for  main  and  party  line  telephone  serrice  as  discrimina* 
tlon  within  South  Dakota  statute,  see  Discrimtnation,  28. 

SPECIAI.  MEETING. 

Effect  of  fact  that  oonsent  to  eouTersion  of  bonds  into  stock  was 
given  at  special  meeting  of  stockholders,  see  Sbcurtty  lesun, 

7,  8. 

SPECIFIC  PERFORMANCE. 

Power  of  New  Jersey  Commission  to  compel  speeifle  performanes 
of  contract,  see  Commibbions,  8. 

SPRINGS. 

Consideration  of  value  of  ^rings  as  source  of  water  supply,  see 
Valuation,  72,  73. 

SPUR  TRACKS. 

Power  of  Commission  to  order  rebuilding  of  industrial  spur  track 

used  in  interstate  commerce,  see  Commibbions,  6. 
Refusal  to  rebuild  industrial  spur  tracks,  as  unlawful   discrimi- 
nation, see  Discrimination,  35. 
Duty  of  railroads  to  rebuild,  see  Service,  26,  27. 
P.U.R.1916D. 
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As  proper  parties  to  maintain  proceedings  to  require  railroads  to 
fence  tracks,  see  Pabtbbs,  1. 

STATUTES. 

Powe(  to  apportion  joint  rates  not  included  in  statutory  power  to 
establish  Joint  rates,  see  Apt^BTioivMENT,  17. 

Municipal  consent  to  auto  bus  operation  in  cities  as  franchise 
within  meaning  of  Second  Class  City  law,  see  Automobiles,  2. 

Municipal  franchise  granted  prior  to  enactment  of  Pennsylvania 
Public  Service  Company  law  as  affecting  necessity  of  securing 
certificate  of  convenience  from  Commission,  see  €ektificate 
or  CovTTMNnaxcE  and  Nbcsssttt,  1.         -       ' 

Operation  of  electric  plant  prior  to  Idaho  Public  Utilities  act  as 
affecting  duty  to  procure  certificate  of  convenience  for  extension 
into  new  territory,  see  CEBTmcATE  op  Convenhsnce  and 
Kbcessitt,  2. 

Power  of  Colorado  Commission  to  compel  railroad  t6  extend  their 
tracks  under  the  Public  Utilities  act,  see  CoHmissionb,  7. 

Authority  of  telephone  company  to  merge  under  Indiana  statute, 
'    see  CoNSOLiDATioir,  Merges  and  Sau;,  1. 

Failure  of  unknown  stockholders  to  give  consent  as  affecting  valid- 
ity of  merger  of  telephone  company  under  Indiana  law,  see 
Consolidation,  M^bgeb  and  Sale,  8. 

Statutes  providing  for  apportionment  of  joint  rates,  as  contra- 
vening constitutional  rights,  see  Constitutional  Law,  7. 

Pennsylvania  Public  Service  act  as  proper  exercise  of  police  power, 
see  Constitutional  Law,  9. 

Wisconsin  statute  providing  for  physical  connection  of  telephones 
as  proper  exercise  of  police  power,  see  Constitutional  Law, 
10,  11. 

Contracts  delegating  to  utilities  power  to  fix  rates  as  depriving 
Commission  of  rights  to  prescribe  rates,  see  Constitutional 
Law,  13. 

Statutory  prohibition  against  discriminatory  rates  prospective 
rather  than  retroactive,  see  Discbimination,  1. 

Schools  as  charitable  or  benevolent  purpose  within  meaning  of 
Maine  statute  authorizing  free  service,  see  Discrimination,  5. 

Same  rate  for  main  and  party  line  telephone  service  as  discrimina- 
tion within  South  Dakota  statute,  see  Discrimination,  28. 

Municipality  as  including  county  in  statute  requiring  consent  to 
use  highways  for  telephone  purposes,  see  F)banciiises,  1. 

Municipal  acquisition  only  of  property  exclusively  used  for  utility 
purposes  required  under  Wisconsin  Public  Utility  act,  see 
Municipal  Plant,  1. 

Individuals  supplying  neighbors  with  water  for  compensation  as, 
public  utility  within  California  Public  Utilities  act,  see  Pu«UQ 
Utilities,  3. 

Taxicab  as  common  carrier  within  meaning  of.  District  of  Columbia 
Public  Utilities  act,  see  Publio  Utilities,  6. 
P.U.R.lftl6D. 
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Automobile«  operated  over  fixed  route  for  carrying  passengers  as 
common  carriers  within  Pennsylvania  statutes,  see  Puruc 
Utiuties,  6. 

Meaning  of  rates  as  used  in  Washington  Public  Service  CommissioB 
statute,  see  Rates,  1. 

What  constitutes  evidence  of  indebtedness  under  Maine  act,  lee 
SBcuBirr  IssuisB,  4. 

Validity  under  California  act  of  stock  issued  without  authority  of 
Commission^  see  Secubitt  Issttes,  5. 

Conversion  of  bonds  into  stock  under  New  York  statute,  see  Se- 
cubitt Issues,  7,  9. 

Right  of  Commission  under  Missouri  statute  to  authorize  issuance 
of  bonds  to  refund  preferred  stock,  see  Secubity  Issues,  13. 

Construction  of  Missouri  statute  relative  to  the  acquisition  of  prop- 
erty as  purpose  of  security  issues,  see  Secubitt  Issues,  16. 

Issue  of  securities  to  pay  for  operating  expenses  under  New  York 
act,  see  Secubitt  Issues,  20,  21. 

Proportion  of  stock  to  bonds  under  Missouri  statute,  see  Secubitt 
Issues,  26,  27. 

Jurisdiction  of  California  Commission  under  Civil  Code  to  compel 
extension  of  water  mains  for  the  purpose  of  fire  protection,  see 
Sebvice,  2. 

Jurisdiction  of  courts  under  New  York  act  to  pass  upon  reasonable- 
ness of  extension  to  service  ordered  by  Commission,  see  Sebv- 
ice, 7. 

Massachusetts  statute  relative  to  the  extension  of  gas  service,  see 
Service,  10,  11. 

Definition  of  words  ''necessity"  as  used  in  Wisconsin  statute,  see 
Sebvice,  37. 

Requirements  of  Pennsylvania  act  as  to  approval  by  Commission  of 
contract  with  municipality  for  construction  of  underground 
railway   system,   see   Stbeet   Railwats. 

Power  of  Commission  under  Washington  statute  to  fix  rate  base 
different  from  statutory  values,  see  Valuation,  4. 

Statutory  duty  of  Oregon  Commission  as  to  the  valuation  of  rail- 
ways, see  Valuation,  5,  6. 

Ohio  statute  with  reference  to  the  consideration  of  the  unit  prices 
in  valuation  proceedings,  see  Valuation,  19. 

Valuation  of  water  rights,  dam  site,  fiowage  rights,  etc.,  under 
Wisconsin  statute,  see  Valuation,  106-110. 

1.  Statutes  are  to  be  given  prospective,  and  not  retroactive,  effect^ 
unless  their  language  makes  them  retroactive  and  admits  of  no  other 
construction.  Public  Service  Electric  Co.  v.  Public  Utility  Comrs.  (N. 
J.)  107. 

STEAM. 

Capitalization  of  water  power  on  basis  of  saviiig  of  use  of  water 
over  steam,  see  Valuation,  101. 
P.U.R.1916D. 
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Apportionment  of  expense  off,  between  different  departments,  see 

App(»tionment,  3,  4. 
Apportionment  of  expenses  and  value  of,  see  APPOBTiomiSNT,  3-5. 
Amortization  of  superseded  steam  generating  plants,  see  Betubn,  6. 


Jnrisdiotion  of  New  York  Commission  to  restrain  relocation  by 
railroad  of  terminal  for  transfer  of  freight  from  boat  line,  see 
Servicb,  1. 

8TO0K. 

Issvanee  of,  see  Sbuumti  Issims. 
Conversion  of  bonds  into,  see  SBCuurrr  IsstnES,  6,  7. 
Proportion  of  stock  to  bond«,  see  SECUBirr  Isbubs,  26,  27. 
Consideration  of  value  of,  in  ascertaining  value  or  cost  of  utility, 

see  Valuatioh,  9-11,  18. 
Valuation  of,  see  Valuation,  68. 

STOCK  DIVIBEKD8. 

Issuance  of,  against  surplua  to  be  used  to  retire  bonds,  see  Sect?- 
RTTT  Issues,  2. 

STOCK  GBOWBR8  ASSOCIATION. 

As  proper  parties  to  maintain  proceedings  to  require  railroads  to 
fence  tracks,  see  Pabtibs,  1. 

STOCKHOIJ>£RS. 

Rights  of  minority  stockholders  upon  consolidation  of  utility,  see 
CoNSOLinATioN,  Mebgeb  and  Sau:,  8,  9. 

Consent  of,  for  conversion  of  bonds  into  stock,  see  Secukitt  Is- 
sues, 6,  7. 

Utility  to  furnish  pure  water  for  domestic  use  although  entailing 
serious  hardship  on  stockholders,  see  Service,  43. 

Consideration  of  sacrifices  in  dividends  made  by,  see  Valuation,  64. 

STOCK  nrSPECTIOM  COMMISSIONERS. 

As  proper  parties  to  maintain  proceedings  to  require  railroads  to 
fence  tracks,  see  Pasties,  1. 

STORES. 

Rates  for  electricity  for,  see  Rates,  23. 

STORES  AMD  SUPPIiIES. 

As  working  capital,  see  Valuation,  76. 

STRAIGHT  UHE. 

Allowance  for  depreciation   of  water   system  upon   straight  line 

formula,  see  Depbbciation,  9. 
Method  of  computing  depreciation  in  ascertaining  going  cost,  see 

Valuation,  94. 
P.U.R.ini6D. 
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STREET  IiIGHTING. 

Eleotrio  rales  for,  tee  Ratbb,  24. 

STREET  RAirWATS. 

Apportionment  of  ezpoiaM,  eaminga,  and  the  inYestmcnt  ot  m« 

Apfobtionment,  9. 
Allowance  for  depreciation,  see  Dbpbeciatioh,  4,  6»  11. 
Reduced  rates  for  school  children,  see  Disobqohation,  4» 
,    Reduced  rates  to  school  teachers,  see  Discbimination,  6. 

Length  of  fare  zones  for  street  railway,  see  DiscBiXiNAnoir,  26,  26 
Auto  bus  competition  with  street  railways,  see  Monopoly  ahd 

OOKFETinON,    4-6,    13. 
Sale  of  surplus  electric  power  of  street  railway  oompany  under  oon- 

tract  to  Individuals  as  public  business,  see  Public  UTEunEB^ 

7,8. 
Rates  for  street  railways,  see  Rates,  13,  37. 
Public  not  interested  in  profit  and  loss  from  sale  of  sarplos  power, 

see  Retubn,  2. 
Reduction  of  fares  on  lines  that  will  produce  less  than  fair  return 

where  system  as  a  whole  is  profitable,  aee  Rbtubk,  i. 
Allowance  for  operating  expenses  of  street  railway,  see  RETuair, 

19-22. 
Amount  of  return  for  street  railways,  see  Rktubn,  45,  46. 
Street  railway  company's  contract  to  pare  as  eridenoe  of  indebted- 
ness, see  SscuiUTT  Issues,  4. 
Service  by,  see  Service,  29. 

1.  The  Pennsylvania  Commission  will  not  declare  the  terms  and 
conditions  on  which  it  will  approve  a  prospective  contract  with  a  city 
for  the  construction  of  an  underground  railway  system,  as  provided  in 
§  11  of  article  3  of  the  Public  Service  Company  law,  where  there  is 
not  as  yet  a  tentative  agreement  and  the  parties  are  not  in  accord,  and 
where  such  declaration  would  require  the  Commission  to  act  without 
the  benefit  of  information  that  the  city  may  more  easily  and  properly 
obtain.     Re  Pittsburgh  Subway  Co.   (Pa.)   587. 

SUBSCRIBERS. 

See  CoNSUicEBS  and  Patrons. 

SUBSIDIARY  OOMPANT. 

Higher  rates  charged  by  subsidiary  company  than  ehaiged  by 
parent  company  in  adjoining  city  as  unlawful  discrimination, 
see  Discrimination,  9. 

Reasonableness  of  rates  for  gas,  see  Rates,  27. 

No  allowance  for  promotion  expenses,  where  company  was  financed 
by  parent  company,  see  Valuation,  38. 

SUBSIDIES. 

Consideration  of  subsidies,  in  valuation  proceed ings,   see  Valua- 

TION,   65. 

P.U.R.1016D. 
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See  Stsbt  Raawats. 

SUMMER  RESORT. 

Demand  rate  for  electricity  preferable  to  iheter  rate,  see  Rates.  26, 

SUPERIKTEMDEMCE. 

Allowance  for,  as  an  overhead  expense,  see  VALtATiON,  41,  42. 

SUPPIJES. 

As  working  capital,  see  Valuation,  70. 

SURPL1TB. 

Consideration  of  surplus  reinvested  in  property,  in  valuation  pro 
ceedings,  see  Valuation,  65. 

8TTRVET8. 

Issuance  of  securities  to  pay  for,  see  Secubitt  Issues,  19. 
Cost  of,  as  an  overhead  expense,  see  Valuation,  20. 

SWITCHES. 

Installation  of  switch,  cut-out,  and  boxes  upon  wires  being  placed 

underground,   see   Sebvice,  2'3. 
Knife  switches  not  to  be  used  by  telephone  company,  see  Service, 

31. 

SWITCHING  CHARGES. 

Telephone  switching  charge,  see  Rates,  44-49. 

SWITGRIHG  SERVICE. 

Basis  of  apportioning  telephone  exchange  operating  costs  to  switch- 
ing service,  see  Appobtionment,  14. 

TAKGIBUB  FROFERTT. 

Valuation  of,  see  Valuation,  82-110. 

TAKNERT. 

Severance  damages  to  be  paid  by  city  taking  over  utility  property 
operated  in  connection  with,  see  Municipal  Plant,  2. 

TAPPING  MAINS. 

Charge  for  tapping  water  main,  see  Sbevice,  22. 

TARIFF. 

Deviation  from  filed  tariff  as  unlawful   discrimination,  see  Dis- 
csnciNAnoN,  12-14. 

TAXES. 

Estimated  taxes  on  property  in  ascertaining  operating  expenses, 
see  Retubn,  14. 
P.U.R.1910D. 
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TAXICABS. 

Ab  common  earrien,  see  Public  UnunB,  €. 

TAXPATEB8. 

Requiring  municipal  plant  to  extend  aerrioe  aa  dependent  npen 
interest  of,  see  Sbbyiob,  10. 

TAX  VALUATION. 

Consideration  of  taxation  value  in  yaluation  proeeedings,  aee  YaL- 
UATION,  0,  10. 

TEACHERS. 

Reduced  rates  to  school  teachers,  see  DxscBlKiNAraoN,  6. 

TEIJBPHOME8. 

Review  bj  court  of  Commission's  order  directing  physical  eonnae* 
tion  of  telephones,  see  Appbal  and  Revibw,  4. 

Apportionment  of  telephone  operating  expenses,  see  Apfokxoh- 
MENT,  12-14. 

Apportionment  of  expense  of  physical  connection,  see  ApFcnnov- 
MENT,  19. 

Authority  of  telephone  company  to  merge  under  Indiana  statute,  see 
Consolidation,  MiaiOEB  and  Sale,  1. 

Factors  considered  in  passing  upon  consolidation  of,  see  Consolida* 
HON,  Mebgbb  and  Sauc,  3,  4,  6. 

Right  of  minority  stockholders  upon  consolidation,  see  Consouda- 
TION,  Meboeb  and  Sale,  8,  9. 

Power  of  Commission  to  increase  telephone  rates  fixed  by  munici- 
pal franchise,  see  CoNSTrrtmoNAL  Law,  4. 

Order  directing  physical  connections  of  competing  triephone  sys- 
tems as  taking  property  without  compensation,  see  Constitd* 
TiON  Law,  6, 

Wisconsin  statute  providing  for  physical  connection  of  telephones 
as  proper  exercise  of  police  power,  see  OoiraniTui'iONAL  Law, 
10,  11. 

Allowance  for  depreciation  of  telephone  plant,  see  Depbeciateon, 
1,  17-20. 

Deviation  from  published  tariff  of  rate  as  unlawful  discrimination, 

see  DiSOBIMINATION,  14. 

Discrimination  in  rates,  see  Discbiminakon,  27-29. 

Discrimination  in  service,  see  Dibcbimination,  36,  37. 

Discrimination  in  enforcing  rules  for  prompt  payment,  see  Dib- 
cbimination, 38. 

Municipality  as  including  county  in  statute  requiring  eonaemt  to 
use  highways  for  telephone  purposes,  see  Fbanchibb,  1. 

Paralleling  existing  lines  to  avoid  toll  charges,  see  MoNOFm.T  anb 
Competition,  2. 

Admission  of  competition  into  occupied  territory,  see  MoHnfOLT 
a>'d  Competition,  2,  8,  9. 

Payment  for  telephone  service,  see  Payment. 

Telephone  rates,  see  Rates.  12,  38^52. 
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TELEPHONES — continued. 

Allowance  for  opiating  expenses  of  telephone  utilitj,  see  Rrubn, 

8,  10,  17,  18,  23. 
Amount  of  return  for  telephone  utility,  see  Return,  47-61. 
Extension  of  service  of  telephone  company,  see  Sebvioe,  0. 
Discontinuance  of  service  by  telephone  company,  see  Skbvicb,  14, 

16. 
Service  by,  see  Skkvice,  30-39. 


fAIf  TACUsTTtBB. 

Jurisdiction  of  New  York  Commission  to  restrain  relocation  by  rail- 
road of  terminal  for  transfer  of  freight  from  boat  line,  see 
Sebyice,  1. 

Issuance  of  securities  to  acquire,  see  SscTJiirnr  Isstnes,  19. 

«rrEItM8  AMD  COMDITIOMS." 

Definition  of  statutory  phrase  as  used  with  reference  to  requiring 
physical  connection,  see  Sbbyice,  38. 

THEATERS. 

Different  rates  for  electricity,  than  that  named  in  filed  schedule  at 
im lawful  discrimination,  see  DiscBiiliifATlozf,  13. 

Higher  rate  for  electricity  than  r^ular  commercial  rate  as  un- 
lawful discrimination,  see  Discbimination,  17. 

THEORIES  OF  VALUATION. 

See  Valuation,  7,  8. 

TICKET  BOOKS. 

Discrimination  in  rates  by  use  of,  on  interurban  railways,  see 
Discrimination,  21,  22. 

TOLL  OHAROES. 

For  telephones,  see  Rates,  60,  61. 

TOLL  SERVICE. 

Basis  of  apportioning  telephone  operating  expenses,  between  toll 

and  exchange  service,  see  ArPOirnoNMBiiT,  18. 
Not  to  be  given  over  party  line,  see  Skbviob,  30. 

TORTS. 

Unpaid  interest  on  notes  for  money  supplied  for  tort  claims,  as 
operating  charge,  see  Bxtubn,  21. 

TRACKS. 

Apportionment  of  cost  of  street  railway  tracks  used  by  severaf- 
lines,  see  Affobtionment,  11. 

Consideration  of  pavement  between  tracks  in  valuation  proceed- 
ings, see  Valuation,  52. 
P.U.R.1916D.  76 
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TRAFFIO. 

iBQroased  demurrage  charge  lo  relieve  temiMrary  traffic  conges- 
tion, see  Rates,  36. 

TRANSFERS. 

Consideration  of  lact  that  free  tranafere  were  given  at  end  of  in- 
terurban  railway  in  determining  reasonableness  of  fare,  see  Ratks, 

29. 
JuriRdiction  of  New  York  Commission  to  restrain  relocation  bj 

railroad  of  terminal  for  transfer  of  freight  from  boat  Ub% 

see  S£BviGE»  1. 

TRANSFORMERS. 

Apportionment  of  investment  in,  see  AfPOBnoNMEifT,  & 

TRANSMISSION  LINE. 

Power  of  Illinois  Commiaaion  to  require  electric  consumers  to  re- 
pair   service    lines    oonaecting    with    transmission    line,    see 

SiCBVICB,  6. 

TREES, 

Low  residence  rates  for  water  to  preserve  lawns  and  trees  as  on* 
lawful  discriminatMMi»  tee  Dibcbuohatidn,  31* 

TRIAL. 

See  AcTUAi.  Tual. 

TURBIDITT. 

As  indicating  unfitness  of  water  for  domestic  use*  iM  BaenCM,  42. 

UNDERGROXrND  RAIIAOADS. 

See  Stbeet  Railways. 

UNDEVELOPED   WATER  POWER. 

Valuation  of,  see  VALtTATioN,  99,  102,  105-110. 

UNIT  PRICES. 

Consideration  of,  in  valuation  proceedings,  see  Valuahoii,  19,  20. 

UNUSED  PROPERTY. 

Consideration  of,  in  valuati<m  prooeediQg%  see  Valuatiok»  S8-tt. 

USE  OF  MULTIPLES. 

See  Multiples. 

UnUTIESw  ... 

See  PuBUc  Utiuthb. 

P.U.R.1916D. 
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VALUATION. 

.\    » 

/.  In  general,   1^3,  ^     • 

//.  Jurisdiction,  powers,  and  du^teB  of  OommUMioH,  4— a. 
///.  TheoHes^4>fvali$at4im,  7,  S.    - 
IV.  Ascertainment  of  value  or  cost,  9^2^. 
a.  Of  value,  t^ie, 

i.  In  general,  9—11, 

2.  Boole  value  as  measure,  12,  13* 

3.  Sale  price  as  measure,  14^—16, 
d.  Of  original  cost,  111—22, 

c.  Of  reproduction  cost,  23,  24, 
T,  Nonphysical  elements  affecting  value,  2S—48. 
a.  Overhead  expenses,  2S-^5, 

1.  In  general,  25— 29. 

2.  Organization  expenses,  30. 

3.  Engineering  and  superintendence,  31. 

4.  Insurance  during  construction,  32. 

6,  Interest  during  construction,  33—35. 
e.  Contractor's  profit,  36, 

7.  Cost  of  finanbing,  37. 

5.  Promotion  expenses,  38, 

9.  Allowances  for  groups  of  expenses,  39—45, 
"b.  Pavement  over  mains,  40—48. 
VI,  Items  and  expenses  chargeable  to  capital,  49—57, 
a.  In  general,  49—51. 
h.  Assessments  and  taxes,  52. 

c.  Expenditures  for  extensions  and  heUermcnts,  53—57, 
VII.  Valuation  of  particular  kinds  of  tangible  property,  58—81. 

a.  Property  not  used  or  useful  in  public  service,  58—63, 

1,  In  general,  58— 60. 

2,  Investment  in  excess  of  present  needs,  6i. 
a.  Property  used  iit  emergencies,  62. 

4.  Property  used  to  attract  buainesSt  63. 
h.  Property  acquired  witfieut  cost,  64,  65, 
o.  Property  not  owned  l»ir  ttMiay,  66,  67, 

d.  Stock  and  bonds,  68. 

e.  Lands,  69,  70. 

f.  Natural  gas  weUs,  71- 

g.  Sprigs,  72,  73, 

H.  Working  capital,  7rf— *J* 

1.  In  general,  74^76. 

2,  Amounts  aUowed,  77—81, 

VIII.  Valuation  of  particular  kinds  o/  inUmgible  property,  82^ 
no. 

a.  Going  valiue,  82^95. 

1.  Allowance  of,  in  general,  82-87, 

2.  How  determined,  83^95. 

b.  Franchises,  96-98. 
e.  Permits,  99, 

P.U.R.1916D. 
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VALUATION  VUl.^-continued. 

d.  Options,  too, 

e.  Water  righU,  lOl-ltO. 

1.  in  pen«roly  lOO^lO^, 

2.  Under  WUeonein  SUUuief  lOS^ltO. 

I.  In  ffeneral, 

1.  The  ''fair  value"  of  property  aa  used  in  rate  making  should  be 
the  reasonable  and  necessary  detriment  a  utility  suffers  in  preparation 
for  and  in  the  service  of  its  patrons,  without  any  consideration  of  value 
created  by  the  public.  Public  Service  Commission  v.  Pacific  Teleph.  & 
Teleg.  Co.  (Wash.)  947. 

2.  Reproduction  cost  as  defined  by  the  Oregon  Commission  means 
the  amount  of  cash  or  its  equivalent  necessary  to  acquire  the  real  estate 
of  a  public  utility,  not,  however,  exceeding  the  fair  value  of  similar 
near-by  real  estate;  and  of  reproducing  the  other  physical  property  of 
the  company  in  the  condition  in  wliich  such  physical  property  was.  when 
first  put  into  public  service,  a8  of  the  date  of  the  valuation,  to  which 
structural  costs  certain  estimated  sums  should  be  added  for  overhead 
expenditures  not  Inhering  in  the  prices  assigned  for  the  physical  prop- 
erties, such  as  general  engineering,  law  expenses,  interest  during  con- 
struction, and  the  like.     Re  Portland  R.  Light  A  P.  Co.   (Or.)  976. 

3.  In  a  public  utility  valuation  the  properties  of  the  company 
should  be  classified  as  between  utility  and  nonutility  uses,  and  utility 
operating  property  should  be  further  subdivided  as  between  (1)  the 
different  classes  of  public  utility  services  performtKl  by  the  company, 
and  (2)  by  localities  in  which  such  services  are  performed,  as  far  as 
subdivision  by  localities  or  districts  is  feasible.  Re  Portland  R.  Light 
&  P.  Co.  (Or.)  976. 

II,  Jurisdictionf  powers,  and  duties  of  Contmission. 

4.  The  Washington  Public  Service  Oommiaaion  law  (Acts  1911, 
chap.  117,  S  ^)>  in  requiring  the  Conunlwion  to  find  the  cost  of  repro- 
duction, the  market  vahies,  and  other  values  of  utility  property,  does 
not  preclude  the  fixing  of  a  different  value  as  a  rate  base.  Public  Serv- 
ice Commission  v.  Pacific  Teleph.  &  Telsg.  Co.  (Wash.)  947. 

5.  Section  6924  of  Lord's  Oregon  Laws,  relating  to  the  valuation  of 
railways,  does  not  directly  empower  the  Commiaeion  to  make  a  final 
and  ultimate  finding  of  value,  but  contemplates  that  testimony  shall  be 
perpetuated  for  all  relevant  purposes,  and  as  to  each  of  the  elements  of 
value;  and,  consequently,  the  Commission,  in  proceedings  under  this  sec- 
tion, does  not  attempt  to  state  any  precise  sum  as  being  the  value  of 
the  property  under  examination,  b«t  limits  its  findings  to  a  ststemeot 
of  the  facts  found  with  respect  to  the  particular  elements  of  value, 
without  combining  them  into  a  single  figure.  Re  Portland  R.  Light  & 
P.  Co.  (Or.)  976. 

0.  Sections  9  and  10  of  chapter  279  of  the  Laws  of  Oregon,  1911, 
relating  to  the  valuation  of  public  utilii^  properties,  does  not  require 
the  Commission  to  make  a  finding  of  an  ultimate  or  ooaspoaite  flgurs 
P.U.R.1916D. 
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as  the  valud  on  the  property  of  the  utility;  and  consequently,  the  Com* 
mission,  in  the  valuation  of  such  property,  will  confine  its  preliminary 
findings  to  the  proper  elements  of  value,  the  weight  to  be  given  to  the 
various  facts  found,  in  passing  upon  rates  or  other  questions,  being 
determined  when  such  questions  are  finally  presented.  Be  Portland  R. 
Light  &  P.  Go.  (Or.)  976. 

IMI.  Themrims  of  valuaUon. 

7.  The  original  coat  of  the  present  property  of  a  utility,  when 
asoertainable  with  substantial  acouraey,  is  preferable  as  a  method  of 
fixing  value  in  rate  maicing  to  the  cost  of  reproduction  new  less  depre* 
elation.    Butler  v.  Lewiston,  A.  &  W.  Street  R.  Go.  (Me.)  20. 

8.  The  ''actual  performance"  of  a  telephone  company,  based  upon 
its  records,  was  taken  by  the  Washington  Gommiaaion  as  the  value  for 
rate  making.  Public  Service  Commission  v.  Pacific  Teleph.  ft  Teleg. 
Go.  (Wash.)  947. 

IF.  A&ceri€tinfn0nt  of  vahie  or  eo9t, 

a.  Of  value. 

J.  In  general. 

9.  In  a  street  railway  rate  valuation,  consideration  was  given  to 
the  plant  and  equipment  account,  the  par  value  and  the  taxable  value 
of  stock  and  bonds,  the  cost  to  reproduce  new  and  the  original  invest- 
ment, as  having  varying  evidentiary  weight.    Re  Hewitt  (Conn.)  764. 

10.  The  factors  of  original  cost  to  date,  cost  of  reproduction  new, 
cost  of  reproduction  less  depreciation,  sale  value  of  the  plant  under 
normal  conditions,  market  value  of  stocks  and  bonds  of  the  corporation 
owning  the  plant,  earning  capacity  of  the  property,  and  the  return  made 
by^  the  company  for  purpose  of  taxation,  should  all  be  considered  on  the 
question  of  fair  value,  although  no  one  of  them  is  conclusive.  Re 
Charles  Town  Water  Co.  (W.  Va.)  725. 

11.  In  a  publiemtility  rate  investigation  the  Oregon  Commission 
will  asoertain  and  stata  with  respect  to  the  property  of  the  respondent 
(1)  the  original  cost  of  con8tructi<m ;  (2)  the  amount  expended  in 
permanent  improvementa;  (3)  the  amount  and  market  value  of  its 
bonds  and  stock;  (4)  the  present  as  compared  with  the  original  cost 
of  construction;  and  will  incidentally  discuss  (5)  the  probable  earning 
capacity  of  the  property  under  particular  rates  prescribed,  or  at  least 
under  the  rates  previously  and  at  the  time  of  the  investigation  charged 
by  the  respondent;  and  (6)  the  sum  required  to  meet  operating  ex- 
penses.   Re  Portland  R.  Light  ft  P.  Co.  (Or.)  976. 

2.  Book  value  as  meaeure, 

12.  Utility  book  entries,  vouchers,  bills,  pay  rolls,  and  canceled 
checks  showing  the  original  cost  of  building  a  street  railway  will  be 
presumed  to  be  accurate  and  bona  fide,  in  the  absence  of  eoBtrary  evi- 
P.U.R.1916D. 
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dence  ift  a  ra;te  case.    Butler  t.  Itewtston,  A.  A  W^  Street  E.  Co.  (Me.) 

25. 

18.  The' value  of  property  for  rate  making  may  be  aaeertained  from 
the  ntility'i  books  and  from  ▼ouehers  and  bills  covering  the  pnrohaae 
of  material,  wliere  tke  plaat  has  been  constructed  during  the  two  yean 
just  prior  to  valuation.    Woll  v.  HuUinger  (111.)  380. 

9,  SaHe  price  aa  wteaeui^a* 

14.  Tke  Bale  price  of  an  irrigation  distribution  system,  although 
greatly  below  the  original  «arit,  or  cost  of  reproduction,  or  oost  of  repro- 
dnotion  less  depreciation,  may  be  taken  as  the  rate-making  value, 
where  it  appears  that  the  price  was  given  without  any  necessity  io 
buy  or  sell  on  a  resale  by  the  purchaser  at  a  receiver's  sale,  that  the 
capacity  of  the  system  is  greatly  in  excess  of  present  demand,  and  that 
the  system  has  never  been  profitable.  Public  Service  Commieaion  v. 
Consumers*  Ditch  Co.  (Wash.)  464. 

15.  Tlie  sale  price  approved  by  the  Commission  on  a  sale  of  prop- 
erty by  one  utility  to  another  ia  prima  facie  evidence  of  the  worth  of 
the  property  in  determining  the  amount  of  securities  to  be  issued,  since 
the  same  basis  or  standard  of  value  should  be  used  in  both  proceedings. 
Re  Missouri  Gaa  &.  £.  Service  Co.  (Mo.)  o38. 

16.  The  amount  paid  for  a  water  plant  at  a  foreclosure  sale  under 
an  agreement  with  the  bondholders  is  not  conclusive  or  binding  on  the 
Commission  as  to  the  value  of  the  property  for  rate-making  purposes. 
Kshelman  v.  Title  Guarantee  &  T.  Co.   (Cal.)  488. 

b.  Of  original  eost, 

17.  In  the  valuation  of  the  property  of  a  publie  utility  the  findings 
of  the  Oregon  Commission  as  to  original  oost  are  designed  to  show  the 
cost  of  the  original  property  aa  put  into  the  public  service,  together 
with  subsequent  additions  or  retirements,  as  follows:  First*  the  coat 
of  the  existing  units  of  the  public  utility  operating  property  to  thosr 
who  devoted  them  to  the  public  service;  and,  second,  the  amounts  paid 
in  cash  or  its  equitalent  by  the  present  investors,  for  the  entire  proper- 
ties of  the  utility,  both  operating  and  nottoperating.  Re  Portland  R 
Light*  P.  Co.  (Cr.)  976. 

18.  In  its  findings  of  the  ooat  of  operating  utility  property,  as  of  th? 
tinke  it  was  in  service,  the  Oregon  Commission  excluded  all  the  expendi- 
tures which  seemed  to  be  abnormal  or  which  refattod  to  other  than 
physical  property,  such  as  inoreased  book  value,  recorded  in  transfers 
of  property,  the  cost  of  financing,  and  discounts  on  stocks  and  securi- 
ties) and  included  merely  such  Bums  as,  under  its  aocoanting  system, 
would  stand  as  charges  against  the  fixed  plant  aaoount.  Re  Portland 
R.  Light  &  P.  Co.    (Or.)   976. 

19.  An  entire  tentative  valuation  of  a  natural  gas  system  will  not 
be  set  aside  merely  because  the  Commissioner's  engineer,  in  arriving  at 
ttnit  price  for  pipe  and  other  material,  used  the  current  prices  rather 
that!  the  prices  during  a  five-year  period,  sinot'  the  laws  of  Ohio  do  not 
P.U.R.lftl«l>. 
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ifeqaire  eoiwideration  of  tbe  latter  priMS,  and  efven  if  ihej  were  used 
the  result  would  not  be  greaitiy  changed.  Be  Northeastern  Oil  &  Gas  Go. 
(Ohio)   692. 

20.  A  utility  engineer's  appraisal,  made  from  an  aetual  inventory 
of  every  discoverable  item,  a  scale  ol  refMinahle  unit  prices,  and  in 
many  instances  the  actual  cost  of  recently  eonstrueted  property,  afaoold 
begiven  weight  in  a  sale  valuation.    Re  Berry  Electric  Co.  (1\.  H.)  683. 

21.  In  ascertaining  the  original  cost  of  utility  property,  accrued 
depreciation,,  or  appreciation  in  the  value  of  any  of  the  component  'parts 
of  the  system  is  not  taken  into  consideration.  Re  Portland  R.  Light  ft 
P.  Co.  (Or.)  976. 

22.  The  reasonableness  of  a  municipal  waterworks  investment  may 
be  tested  by  comparison  of  the  per  capita  cost  with  that  ol  other  plants 
in  the  state.    Moran  v.  Portage  (Wis.)  686. 

0.  Of  reproduction  coat, 

23.  In  ascertaining  the  reproduction  cost  of  the  physical  property 
of  a  public  utilil^,  the  Oregon  Commission  used  normal  average  prices 
rather  than  momentary  prices  which  were  abnormally  high  and  low, 
and,  with  respect  to  additions,  applied  actual  construction  costs  tfs 
deduced  from  vouchers  which  were  assumed  to  represent  reproduction 
costs  as  well.    Re  Portland  R.  Light  k  P.  Co.  <Ot.)  976. 

24.  A  reproduction  cost  estimate  cannot  be  used  in  a  telephone  rate 
valuation  where  hypothetical  conditions  of  extraordinary  cost  due  to 
forced  construction  are  assumed  while  the  evidence  show^  normal  con- 
struction. Public  Service  Commission  v.  Pacific  Teleph.  ft  Teleg.  Co. 
(Wash.)  947. 

F.  Nonphy»ical  elements  affecting  value, 

a.  Overhead  eacpense^m 

t.  In  general. 

Consideration  of  overheads,  in  ascertaining  reproduction  cost  imder  Ore- 
gon rules,  see  supra,  2. 
Depreciation  of  overhead  charges,  see  Hepreciation,  3., 

25.  Allowances  for  overhead  charges  in  a  rate  valuation  should  be 
based  on  actual  expenditures,  and  not  on  theories  as  to  what  such  ex- 
penses might  be,  and  cannot  be  made  merely  bcause  similar  allowancos 
have  been  made  in  other  cases.  Herman  v.  Newtown  Gas  Co.  (N.  Y.) 
825. 

26.  In  building  a  hydroelectric  plant,  stock  may  be  issued  for  tht* 
cost  of  organizing  the  company,  preliminary  investigation,  surveys, 
searches,  obtaining  options,  and  to  recompouse  the  promoter  for  the 
value  of  water  power  over  the  value  of  riparian  land  considered  as  farm 
or  forest  land.    Re  Ocean  County  Electric  Co.   (N.  J.)  77. 

27.  There  is  no  disadvantage  to  a  utility  in  making  no  aHowance 
in  a  rate  valuation  for  overhead  expenses  paid  for  out  ol  earnings  and 
P.U.R.1916D. 
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charged  to  operating  expense,  so  long  as  suek  Uems  are  not  deducted 

from  the  operating  expense.    Herauum  t.  Newtown  Gas  Oo.  (N.  Y.)  826. 

28.  In  estimating  the  reproduction  ooet  of  a  public  utility  property, 
the  Oregon  Commission  distributed  overhead  expenditures  which  could 
be  said  to  relate  clearly  to  particular  classes  of  physical  property  to 
the  various  primary  and  subaccounts  to  which  they  related  in  a  ratable 
proportion,  and  carried  the  remaining  overhead  items  in  the  proper 
general  accounts.    Re  Portland  R.  Light  4  P.  Co.  (Or.)  976. 

20.  In  a  valuation  for  rate  making,  no  portion  of  the  overhead  ex- 
penses of  reproducing  the  property  was  based  upon  amounts  eomputed 
for  the  value  of  water  rights,  it  appearing  that  certain  amounts  of  the 
total  estimated  overhead  expense  were  apportioned  to  land  in  order  to 
facilitate  accounting  computations,  and  that  the  water  rights  were 
treated  as  an  appurtenance  to  the  lands.  Re  Portland  R.  Light  ft  P.  Co. 
(Or.)  976. 

2,  Organization  exp€'nHeH» 

30.  A  Isrge  allowance  cannot  be  made  for  organization  expenses  in 
a  rate  valuation  when  the  actual  expenditure  was  trifling  and  chax^ged 
off  against  profits.    Hermann  v.  Newtown  Qas  Co.  (N.  Y.)  826. 

a.  Engineering  and  mtperiniendenee. 

31.  Eight  per  cent  of  value  of  the  physical  properties  of  an  electric 
utility  was  allowed  for  engineering  in  a  rate  valuation.  Roundup  v. 
Roundup  Coal  Min.  Co.  (Mont.)  31)3. 

4.  InHU ranee  during  conMruetion, 

32.  One  per  ami  of  the  value  of  the  physical  properties  of  an  electric 
utility  was  allowed  for  insurance  during  construction  in  a  rate  valua- 
tion.   Roundup  V.  Roundup  Coal  Min.  Co.  (Mont.)  393. 

5.  Interest  during  construction* 

33.  Five  per  cent  of  the  value  of  the  physieal  properties  of  an  elec- 
tric utility  was  allowed  for  interest  during  construction  in  a  rate  valua- 
tion.   Roundup  V.  Roundup  Coal  Min.  Co.  (Mont.)  393. 

34.  An  allowance  of  $50,000  was  made  for  interest  during  construc- 
tion of  a  gas  plant  valued  at  $1,600,000.  Hermann  v.  Newtown  Gas  Co. 
(N.  Y.)  825. 

35.  Interest  for  six  months  at  the  annual  rate  of  6  per  cent  is  an 
ample  allowance  for  interest  during  the  construction  of  the  parts  of  a 
gas  plant  built  through  yearly  additions,  extensions  being  made  as 
required,  and  meters  and  services  being  installed  as  called  for.  Her- 
mann V.  Newtown  Gas  Co.  (N.  Y.)  825. 

6.  Contractor's  profit, 

36.  A  specific  percentage  allowance  for  contractors'  profit  cannot 
be  made  in  a  gas-rate  valuation,  where  part  of  the  property  was  con- 
P.U.R.1916D. 
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structed  and  put  into  UBe  piecemeal  without  resorting  to  contractors, 
and  the  cost  of  the  part  built  by  contractors  has  been  otherwise  allowed 
in  the  Taluation.     Hermann  t.  Newtown  Gas  Co.   <N.  Y.)   825. 

7.  Coat  of  financing, 

37.  A  claim  of  1.65  per  cent  as  an  overhead  charge  for  the  cost  of 
obtaining  money  necessary  for  a  utility's  organization  was  disallowed 
on  the  ground  that  such  charge  was  absorbed  in  a  previous  estimate  of 
overheads  which  was  made  upon  the  cost  of  a  normal  and  efficient  or- 
ganization; and  on  the  ground  that  if  such  items  resulted  in  actual 
cost  they  were  included  in  findings  as  to  original  cost.  Re  Portland  R. 
Light  &  P.  Co.  (Or.)  976. 

S.  Promotion  expenses* 

38.  No  allowance  can  be  made  for  promotion  expense  in  a  rate  valu- 
ation of  a  subsidiary  company  which  has  been  financed  by  the  parent 
company.     Hermann  v.  Newtown  Graa  Co.   (N.  Y.)   826. 

9,  Allowances  for  groups  of  expenses, 

39.  Charges,  in  the  original  cost  of  building  a  street  railway,  of 
3^00  ^^  ^  P^'*  ^^^  ^^^  engineering,  ^  of  1  per  c^nt  for  legal  expenses, 
and  5^  per  cent  for  contingencies,  are  modest.  Butler  v.  Lewiston,  A. 
&  W.  Street  R.  Co.  (Me.)  25. 

40.  One  per  cent  of  the  value  of  the  physical  properties  of  an  elec- 
tric utility  was  allowed  for  incidental  expenses,  consisting  of  office 
expenses  and  supplies  during  the  construction  period.  Roundup  v. 
Roundup  Coal  Min.  Co.   (Mont.)   393. 

41.. An  allowance  of  12  per  cent  was  made  for  engineering,  superin- 
tendence, and  similar  items  in  a  merger  valuation  of  a  telephone  com- 
pany.   Re  Indianapolis  Teleph.  Co.  (Ind.)  507. 

42.  An  allowance  of  12  per  cent  for  engineering,  superintendence, 
interest  during  construction,  contingencies,  etc.,  was  made  in  finding 
the  reproduction  cost  of  an  electric  utility  for  municipal  purchase.  Re 
Palls  Light  ft  P.  Co.  (Wis.)  151. 

43.  In  its  findings  as  to  the  original  cost  of  utility  property  the 
Oregon  Commission  made  an  allowance  of  14  per  cent, of  the  construc- 
tion cost  for  engineering,  interest  during  construction,  and  similar 
overhead  charges,  in  view  of  the  variation  in  the  methods  of  treating 
such  items  by  the  several  constituent  companies  of  the  corporation  im- 
der  investigation.     Re  Portland  R.  Light  &  P.  Co.  (Or.)  976. 

44.  The  sum  of  $1,898.89  was  held  a  sufficient  allowance  for  engi- 
neering, superintendence,  and  office  costs  during  construction,  in  author- 
izing an  issue  of  securities  to  pay  for  extensions  and  additions  costing 
$94,938.24.    Re  Ashuelot  Gas  ft  E.  Co.  (N.  H.)  72. 

45.  An  allowance  of  15  per  cent  for  overhead  expense  was  made  in 
a  rate  viTluation  of  a  gas  distribution  system.  West  AUis  v.  West  Allis 
Gas  Co.  (Wis.)  740. 

P.U.R.1916D. 
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5.  JPayement  over  tnainm. 

46.  Only  the  paving  over  water  mains  laid  since  the  origijial  pai^ 
ing  may  be  included  in  a  rate  valuation.  Re  Chillioothe  Gaslight  ft 
Water  Ck).   (Ohio)   933. 

47.  No  allowance  can  be  made  for  paving  over  mains  in  a  natural 
gas-rate  valuation,  in  the  absence  of  evidence  that  pavements  were  dis- 
turbed in  laying  the  mains.  Re  Northeastern  Oil  db  Gas  Co.  (Ohio) 
692. 

48.  A  claim  for  the  cost  of  relaying  mains  and  for  work  done  on 
streets  about  to  be  paved  cannot  be  included  in  a  gas-rate  valuation 
upon  the  utility  engineer's  mere  estimate  of  annual  expenditures  for 
such  purposes,  without  any  satisfactory  evidence  of  the  kind  and  quan- 
tity of  work  and  of  the  price  for  labor  and  material.  Re  Northeastern 
OU  &  <3[as  Co.  (Ohio)  692. 

VI.  Items  and  expenses  chargeable  to  capital, 

a.  In  general. 

49.  The  cost  of  necessary  road  approaches  to  a  ferry  should  be  in- 
cluded as  a  part  of  the  value  of  the  utility  for  rttte-making  purposes. 
Public  Service  Commissiom  ex  rel.  Brewster  v.  McPherson  Bros.  Oa 
(Wash.)   720. 

50.  The  cost  of  installing  meters  should  not  be  included  in  a  gas- 
rate  valuation,  where  the  utility  had  treated  the  cost  as  an  operating 
expense.    Hermann  v.  Newtown  Gas  Co.  (N.  Y.)  825. 

51.  Sums  due  a  telephone  company  from  subscribers  and  agents  ctn- 
not  be  included  in  a  rate  valuation.  PuMic  Service  Commission  ▼. 
Pacific  Teleph.  &  Teleg.  Co.  (Wash.)  947. 

ft.  Aseessiments  and  t^uoes. 

52.  In  its  findings  of  fact  as  to  the  original  cost  of  utility  property, 
the  Oregon  Commission  included  assessments  for  public  improvements, 
such  as  pavements  between  tracks,  paid  for  by  the  company  or  for 
which  it  was  legally  liable.    Re  Portland  R.  Light  &  P.  Co.  (Or.)  976. 

c.  Expenditures  for  extensions  and  betterments. 

53.  Additions,  betterments,  improvements,  and  changed  conditions 
after  a  rate  valuation  should  be  considered  on  a  rehearing  as  to  the 
valuation  and  rates  fixed.  Re  Chillicothe  Gaslight  &  Water  Co.  (Ohio) 
933. 

54.  An  allowance  for  additions  to  property  and  increase  in  workinif 
capital  between  the  date  of  a  valuation  and  the  effective  date  of  the 
rate  order  may  be  made  on  the  basis  of  the  growth  during  the  past  five 
or  six  years.     Hermann  v.  Newtown  Gas  Co.   (N.  Y.)  825. 

55.  The  cost  of  additions  to  supply  a  part  of  a  city  which  a  water 
company  does  not  serve,  but  which  it  has  a  duty  to  serve,  will  be  in- 
cluded in  a  rate  valuation  of  the  entire  system,  on  the  assumption  that 
P.n.R.1916D. 
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the  utility  will  comply  with  the  ConuniBsioa'a  suggestion  to  perform  its 

/duty.    Ke  Chillioothe  Gaslight  &  Water  Co.  (Ohio)  033. 

56.  Expenditures  that  must  be  made  in  the  near  future  for  improv- 
.ing  and.  rebuilding  a  portion  of  the  plant  should  be  taken  into  consid* 
eration  in  a  rate  valuation.  Water  Comrs.  v<  Newton's  Sons  Co.  (Wis.) 
624. 

67.  The  inyestment  to  be  made  in  the  invnediate  future  in  street 
railway  improvements  and  extensions  should  be  considered  in  a  rate 
proceeding.    Re  Duluth  Street  R.  Co.  (Wis;)  -614. 

F//.  Valuation  of  particular  hinds  of  tangible  property. 

a.  Property  not  used  or  useful  in  puT}tic  service, 

1,  In  general, 

•SS.  Property  not  wholly  used  for  the  publio  sendee  cannot  be  esti- 
mated at  its  full  value  for  rate  makings  Be  Charles  Town  Water  Co 
IW.  Va.)  726. 

69.  A  mining  ditch  taken  over  by  an  irrigation  company  should  be 
valued  for  rate  making  at  the  purchase  price  plus  expenditures  made 
thereon,  and  not  at  the  original  cost,  since  the  water  company  should 
not  be  ajllowed  a  return  on  an  investment  made  for  a  purpose  which 
has  failed  simply  because  it  became  possible  to  use  the  property  for 
a  new  purpose.     Re  North  Fork  Ditch  Co.   (Cal.)   477. 

60.  In  ascertaining  the  proportion  of  an  electric  building  find  land 
employed  for  utility  and  nonutility  purposes,  relative  rental  value  of 
the  space  occupied  by  the  utility  and  outside  tenants,  rather  than  the 
relative  area,  was  employed  as  tlie  determining  factor.  Ke  Portland 
R.  Light  &  P.  Co.  (Or.)  976. 

2.  Investment  in  excess  of  present  needs. 

61.  Land  cannot  be  considered  as  utility  operating  property  on  the 
theory  that  it  will  be  in  use  in  the  near  future,  upon  the  construction 
of  a  proposed  canal,  such  property  not  being  considered  operating  land 
until  such  time  as  the  proposed  canal  is  placed  in  service.  Re  Portland 
R.  Light  &  P.  Co.   (Or.)   976. 

3,  Property  used  in  emergencies, 

62.  Pumping  equipment  used  but  a  few  weeks  -  during  each  year  to 
furnish  adequate  service  during  the  periods  of  drought  constitutes  prop- 
erty useful  in  the  public  service  upon  whieh  the  utility  is  entitled  to 
earn  a  return.    E^elman  ▼.  Title  Guarantee  A  T.  Co.  (Cal.)  488. 

4.  Property  used  to  attract  htisinessi 

63.  Recreation  parks  and  land  leased  for  baseball  games  and  hotel 
property  should  not  be  included  in  the  operating  property  of  a  public 
'utility  on  the  thieory  that  such  properties  develop  passenger  transpor- 
P.U.R.1916D. 
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tation  to  such  an  extent  that  it  is  good  business  to  maintain  them;  it 
not  appearing  that  this  property  yields  an  appreciable  return  on  its 
present  ralue  and  the  Commissioners  not  being  justified  in  finding  that 
the  property  is  ''actually  used  and  useful  for  the  convenience  of  flie 
public;"  but  such  property  may  be  listed  under  the  head  of  park  and 
resort  property  for  the  purpose  of  valuation  findings.  Re  Portland  R. 
Light  ft  P.  Co.  (Or.)  976. 

b,  Property  acquired  UfUhout  ooflf. 

64.  An  allowance  must  be  made  for  sacrifices  in  dividends  by  stodc- 
holders,  or  for  contributions  in  cash,  or  services  by  others,  in  deter- 
mining the  value  upon  which  a  company  is  entitled  to  earn  a  return. 
Re  Platte  County  Independent  Teleph.  Co.  (Neb.)  63. 

65.  In  findings  of  fact  as  to  the  original  cost  of  utility  property  the 
sources  from  which  the  money  was  obtained — ^whether  by  original  con- 
tribution, or  tiirough  stocks  and  bonds,  or  through  corporate  surplus-^ 
is  immaterial;  but  expenditures  taken  care  of  out  of  subsidies  or 
bonuses  or  property  donated  should  not  be  included.  Re  Portland  R 
Light  &  P.  Go.  (Or.)  976. 

e.  Broperty  not  owned  fry  utiJMy, 

66.  The  value  of  terminal  lands  held  under  lease  should  not  be  in- 
cluded in  the  findings  as  to  the  value  of  utility  property.  Re  Portland 
R.  Light  &  P.  CJo.  (Or.)  976. 

67.  A  site  for  a  power  house  and  other  structures  granted  by  a  city 
to  a  water  company  to  use  so  long  as  it  is  occupied  for  the  purpose 
of  supplying  water  should  not  be  included  in  a  rate  valuation.  Re 
Chillicothe  Gaslight  &  Water  Co.  (Ohio)  933. 

d.  Stock  and  bonds, 

68.  The  value  of  stock  owned  by  a  merging  company  in  a  non- 
merging  company  is  an  asset  that  should  be  included  in  a  merger  valua- 
tion although  it  would  not  be  included  in  a  rate  valuation.  Re  Indi- 
anapolis Teleph.  Co.  (Ind.)  507. 

e,  Lande. 

69.  In  estimating  the  reproduction  cost  of  a  public  utility's  property, 
the  values  of  particular  portions  of  the  company's  real  estate  were  esti- 
mated on  the  basis  of  the  reasonable  market  value  of  similar  lands  in 
the  locality.    Re  Portland  R.  Light  k  P.  Co.  (Or.)  976. 

70.  In  valuing  the  land  occupied  by  a  steam  electric  generating 
plant,  the  Montana  Commission  allowed  five  times  its  normal  value 
because  of  its  proximity  to  the  source  of  fuel  supply.  Roundup  v. 
Roimdup  Coal  Min.  Co.  (Mont.)  393. 

f.  Natural  gae  trells. 

71.  Natural  gas  producing  wells  were  valued  for  rate  making,  in  tlM 
P.U.R.1916D. 
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absence  of  cost  records  or  the  proportion  of  producing  wells  to  dry 
holes,  by  finding  the  average  cost  of  material  and  labor  in  drilling  and 
equipping  a  well,  applying  such  cost,  after  deducting  in  the  case  of  dry 
wells  two  thirds  of  the  value  of  materials  as  being  recoverable  for  future 
use,  to  the  number  of  producing  and  dry  wells  in  contiguous  townships 
which  define  a  gas  territory,  dividing  such  product  by  the  number  of 
producing  wells  in  the  contiguous  territory,  and  multiplying  such  result 
by  the  number  of  producing  wells  being  valued^  no  depreciation  being 
charged  for  depletion,  since  nothing  is  added  in  the  estimated  value 
beyond  the  actual  cost  for  productivity,  and  without  deducting  from  the 
wells  being  valued  any  value  for  the  recoverable  material,  sinoe  that 
may  be  treated  aa  supplies  on  hand.  Re  Northeastern  Oil  ft  Gas  Co. 
<Ofaio)   692. 

72.  In  a  rate  valuation,  an  estimate  of  the  value  of  a  water  com- 
pany's spring  partly  based  upon  the  assumption  that  chemical  treat- 
ment is  unnecessary  because  of  the  purity  of  the  supply  cannot  be 
accepted  where  the  total  supply  is  not  derived  from  this  source.  Re 
Chaj-les  Town  Water  Co.  (W.  Va.)  726. 

73.  A  spring  used  as  one  of  the  main  sources  of  a  city's  water  sup- 
ply is  of  greater  value  for  rate  making  than  $160.  Re  Charles  Town 
Water  Co.  (W.  Va.)  725. 

h.  Working  oapttah 

1,  in  general, 

74.  An  allowance  should  be  made  for  working  capital  In  the  valua- 
tion of  a  water  company's  property  for  rate  making.  Re  Charles  Town 
Water  Co.  (W.  Va.)   725. 

75.  In  estimating  the  amount  of  working  capital  to  be  allowed  a 
public  utility,  the  Oregon  Commission  gave  consideration  to  the  differ- 
ence between  the  average  current  working  assets  and  liabilities  of  the 
company  over  a  period  of  years,  the  average  amount  of  material  and 
supplies  carried  on  hand,  the  average  amount  of  monthly  operating  ex- 
penses, and  the  amount  and  character  of  physical  property  which  re- 
quired operation  and  maintenance.  Re  Portland  R.  Light  &  P.  Co. 
(Or.)   976. 

76.  ''Stores  and  supplies''  should  properly  be  included  under  the  head 
of  "working  capital"  in  a  valuation  summary.  La  Junta  v.  Arkansas 
Valley  R.  Light  k  P.  Co.  (Colo.)  1076. 

2^  Amounts  aUowed, 

77.  Tlie  amount  of  working  capital  for  a  gas  company  is  not  neces- 
sarily indicated  by  the  net  current  assets  of  which  the  chief  item  is 
unpaid  monthly  bills  which  are  figured  at  the  selling  price  of  the  gas, 
and  which  also  include  profits  and  reserves  which  require  no  actual 
eacpenditure.  Hermann  v.  Newtown  Gas  Co.  (N.  Y.)  8^5. 
P.U.R.1916D. 
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76.  In  an  electric  rate  valuation,  an  allowance  for  working  capital 
was  made  by  taking  ^  of  the  total  annual  billing,  without  coneidera- 
tion  of  any  difference  between  "bilU  payable"  and  "'billa  receivable;'' 
the  property  being  operated  through  a  central  office,  and  adding  the 
average  yalue  of  stores  and  supplies  over  a  period  of  a  year,  rather 
than  by  taking  the  amount  that  happened  to  be  on  hand  at  the  time  of 
the  appraisal;  the  total  amount  being  $i]i,000  and  the  entire  rate  value 
of  property  being  $80,000.  La  JunU  v.  Arkansas  Valley  R.  Light  & 
P.  Co.  (Oolo.)  1076. 

79.  An  allowance  of  $100,000  was  made  for  w<»'king  capital  of  a 
gas  system  valued  at  $1,600,000,  upon  consideration  of  the  unpaid 
monthly  bills  after  dedneting  the  amount  representing  profits  and  re- 
serves, the  unbilled  deliveries,  the  manufacturing  cost  with  general 
expenses  for  two  months'  supply,  and  the  operating  supplies,  pipe  stock, 
and  other  materials  used  for  services  and  minor  extensions,  taking  into 
account  that  part  of  the  expenses,  materials,  and  supplies  may  be  cov- 
ered by  impaid  bills.     Hermann  v.  Xewtown  Gas  Co.  (N.  Y.)  825. 

80.  The  sum  of  $15,000,  rather  than  $20,000,  in  addition  to  sup- 
plies on  hand,  was  held  a  proper  allowance  for  working  capital  of  a 
natural  gas  company  producing  some  gas  to  meet  emergencies  but  pur- 
chasing the  major  part  of  its  supply,  and  not  paying  for  the  same  until 
after  its  monthly  collection  from  customers,  and  the  value  of  whose 
property  for  rate  making  is  $546,207.38.  Re  Northeastern  Oil  k  Gas 
Co.   (Ohio)   692. 

81.  An  accumulation  of  .moneys  collected  for  the  expens^o  of  tapping 
mains,  together  with  the  value  of  materials  and  supplies,  all  amount- 
ing to  $11,706.17,  was  held  sufficient  for  working  capital  and  for  the 
supplying  of  meters  by  a  water  company  having  a  rate-making  value 
of  $233,193.44.'  Re  Chillicothe  Gaslight  &  Water  Co.   (Ohio)   933. 

VIII,  Valtiation  of  particular  Icinds  of  intangible  property. 

a.  Going  value, 

1,  All-owance  of,  in  general. 

82.  There  is  no  ground  for  an  allowance  for  going  value  in  a  rate 
valuation  where  the  utility  has  earned  a  fair  return  for  the  entire 
period  of  its  existence.    Hermann  v.  Newtown  Gas  Co.  (N*.  Y.)  826. 

83.  Tlie  cost  of  developing  a  telephone  business  should  be -included 
in  a  rate  valuation.  Public  Servlro  Commission  v.  Pacific  Teleph.  k 
Teleg.  Co,   (Waeh.)  "947. 

84.  A  reasonable  amount  for  the  cost  of  attaching  business  should  be 
allowed  in  a  rate  valuation.    Re  Northeastern  Oil  &  Gas  Co.  (Ohio)  012. 

85.  Only  a  small  sum  can  be  allowed  for  the  cost  of  attaohiiijr  a 
water  business,  in  the  absence  of  cost  records,  where  it  appears  that  both 
the  city  and  a  larce  part  of  the  inhabitants  were  anxious  to  obtain  the 
service;  that  a  majority  of  the  original  bonds,  the  bond  discount,  and 
aU  betterments  and  improvements  for  a  great  number  of  years  have 
been  paid  for  from  income,  and  that  reasonable  dividends  have  been 
P.U.R.1916D. 
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paid  during'  moiit  ol  tlie  time..  Re  Chill icothe  Gas,  Light  &  WaVer  Go. 

(Ohio)  933. 

86.  Be£ore  the  theory  that  a  public  service  corporation  is  entitled, 
both  hy  common  law  and  by  statute*  to  a  reasonable  return  on  thei  fair 
value  of  such  property, — ^upon  which  a  going  eoat,  due  t»  early  deficits,, 
is  baaed,^-can  be  adopted  as  econoniicaUyi  l^ally,  or  ethically  soundi 
it  must  appear  that  the  rates  charged  were  in  and  of  themselves  &ot 
unreaaonably  high;  that  they  were  in  fact  fuUy  compensatory;  that 
while  reasonable  they  were  also  not,  unjustly  discriminatory  aa  between 
persons  and  placea  or  localities;  that  the  inveaimenta  made  and  repre-. 
sented  in  the  property .  account  were  incurred  with  reasonable  prudence 
and  foresight;  that  the  propertiea  have  been  operated  at  all  times  with 
reasonable  skill  and  efficiency;  that  the  acoounts  submitted  axe  full, 
complete,  and  accurate;  that  they  relate  to  utility  operations  only; 
and  that  all  proper  offsets  have  been  made;  that  the  return  claimed  is 
upon  efficient  investment;  that  the  period  covered  is  a  nornuil  period 
for  development;  and  that  the  purpose  of  the  statem^t  is  to  ascer- 
tain the  sacrifice  of  the  present  investor,  either  directly  or  by  a  privity 
in  interest,  as  an  incident  to  which  it  should  appear  that  the  present 
investor  has  compensated  the  prior  owner  who  ma^^  have  forborne  a 
fair  return.    Re  Portland  R.  Light  k  P.  Co.  (Or.)  976. 

87.  In  finding  the  going  value  of  an  electric  system  on  the  compara- 
tive plant  method,  three  years  and  not  five  years  should  be  taken  at 
the  time  necessary  to  develop  and  put  on  a  paying  basis  a  Small  plant 
in  a  small  community.    Re  Falls  Light  k  P.  Co.  (Wis.)   151. 

2,  How  determined. 

88.  Early  losses  throw  some  light  on  the.  cost  of  the  development  of 
a  ntility  business,  provided  they  are  not  abnormal.  Re  Falls  Light  &  P. 
Co.   (Wis.)   161. 

89.  Early  losses  from  inefficient  management  are  not  a  proper  cost 
of  developing  a  business.    Re  Derry  Electric  Co.  (N.  H.)  683. 

90.  No  allowance  can  be  made  in  a  rate  valuation  ior  losses  during 
the  lean  years,  where  the  utility,  for  reasons  of  its  own,  purposely 
made  a  rate  below  the  cost  of  the  service  during  those  years.  Public 
Service  Commission  v.  Consumers'  Ditch  Co.  (Wash.)  464. 

91.  No  allowance  was  made  for  going  value  of  an  electric  utility 
where  there  was  no  evidence  that  it  was  operated  at  a  loss  during  the 
early  years,  and  the  reports  of  the  company  showed  that  the  business 
in  recent  years  has  been  very  profitable,  since  it  is  reasonable  to  assume 
that  such  losses  as  may  have  been  sustained  during  the  beginning 
period  of  operation  have  since  been  written  off  by  the  profitable  opera- 
tions of  the  later  years.  Roundup  r.  Roundup  Coal  Min.  Co.  (Mont.) 
393. 

92  In  an  investigation  as  to  electric  light  and  power  rtites,  and  as 
to  certain  of  the  interurban  passenger  fares  of  a  public  utility,  early 
deficits  in  the  return  upon  its  street  car  operations  or  upon  its  inter- 
urban railway  or  gas  projjerties,  and  deficits  resulting  from  the  opera- 
tion of  utility  services  not  being  performed  at  the  time  of  the  'Valuation, 
PJJ.R.lfll6D. 
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cannot  be  considered  on  the  question  of  Die  going  cost  of  the  biulneM 

under  investigation.    Re  Portland  R.  Light  &  P.  Co.  (Or.)  976. 

93.  Past  deficits  are  not  a  proper  addition  to  a  reproduction  cost 
new  or  reproduction  less  depreciation  cost  <>stimate  of  public  utility 
property,  although  it  may  be  proper  to  eonsider  past  deficits  in  con- 
nection with  past  investments  or  eosts.  Re  Portland  R.  Li|^t  ^  P.  Cou 
(Or.)  976. 

94.  In  ascertaining  the  amount  of  early  deficits  of  a  public  servloe 
corporation  in  order  to  determine  its  going  cost,  the  theory  on  which 
depreciation  is  taken  into  account  is  faulty,  where  it  is  computed  on 
a  straight-line  basis  and  the  other  calculations  do  not  reduce  the 
amount  of  the  plant  investment  by  the  amount  of  such  annual  repay- 
ments, but  consider  such  investment  as  if  the  depreciation  annuity  were 
being  computed  upon  a  sinking-fund  basis,  the  total  amount  of  depre- 
ciation claimed  representing  not  a  proportion  of  investment  which  has 
been  wasted,  but  a  gross  sum  estimated  on  the  basis  of  the  proportion 
of  the  cost  of  reproduction  new  which  has  been  wasted.  Re  Portland  R. 
Light  &  P.  Co.   (Or.)  976. 

95.  An  allowance  of  8  per  cent  for  going  value  was  made  in  a  merger 
valuation  of  a  telephone  company.  Re  Indianapolis  Teleph.  Co.  (Ind.) 
607. 

h,  Franrhi^es, 

96.  No  allowance  for  franchise  value  over  and  above  tRe  necessary 
and  legitimate  cost  of  acquisition  should  be  made  in  a  rate  case,  what- 
ever may  be  the  rule  in  condemnation,  public  acquisition,  or  oth«> 
classes  of  cases.    Re  Portland  R.  Light  &  P.  Co.  (Or.)  976. 

97.  The  cost  of  a  street  railway  franchise,  appearing  upon  the  books 
as  a  more  balancing  item  without  any  proof  that  the  amount  was  ac- 
tually paid,  cannot  be  allowed  as  a  capital  charge  in  determining  the 
amount  of  bonds  that  may  be  issued  to  refund  certificates  of  indebted- 
ness issued  against  such  cost.  Re  Dry  Dock,  £.  B.  k  B.  R.  Co.  (N.  Y.) 
661. 

98.  Only  the  actual  and  necessary  expense  incurred  in  securing  a 
franchise  can  be  allowed  in  a  rate  valuation.  Roundup  t.  Roundup 
Coal  Min.  Co.    (Mont.)   393. 

c.  Permlfs. 

99.  No  value  yf'iW  be  given  the  dam  permit  in  valuing  undeveloped 
water  power  as  a  prerequisite  to  a  grant  of  the  permit  under  the  Wis- 
consin laws.    Re* Wisconsin  Minnesota  Light  &.  P.  Co.  (Wis.)  812. 

d.  Options, 

100.  A   utility's  optional  contract  right  to  purchase  a   building  it 
rents,  and  apply  on.  the  purchase  price  the  rent  paid,  is  not  to  be  con- 
sidered in  a  rate  valuation  in  the  absence  of  any  showing  of  intentioB 
to 'exercise  the  right    Re  Northeastern  Oil  k  Gas  Co.  (Ohio)   692. 
P.U.U.1916D. 
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e.  Water  rights* 

1,  In  general* 

101.  Water  power  used  by  a  hydroelectric  plant  cannot  be  capitalized 
for  Becurity  issue  purposes  entirely  on  the  basis  of  the  saving  in  the 
use  of  water  over  steam  in  generating  current,  since  the  public  is  en- 
titled to  share  in  the  advantage  from  the  use  of  natural  resources. 
Re  Ocean  County  Electric  Co.  (N.  J.)  77. 

102.  In  a  rate  valuation,  the  Oregon  Commission  refused  to  assign 
values  for  undeveloped  water  powers  or  for  estimated  increases  in  exist- 
ing developments.     He  Portland  R.  Light  &  P.  Co.   (Or.)   976. 

103.  In  the  valuation  of  the  property  of  a  public  utility  for  rate  mak- 
ing, consideration  should  be  given  to  the  value  of  water  rights,  whether 
acquired  by  appropriation  or  supported  under  the  claim  of  riparian 
ownership.     Re  Portland  R.  Light  &  P.  Co.   (Or.)   976. 

104.  In  the  valuation  of  a  public  utility's  property  for  rate  making, 
the  reproduction  cost  of  various  utilized  water  powers  of  a  locality  as 
of  the  date  of  the  valuation  were  ascertained  and  treated  as  appurte- 
nances to  the  lands  occupied  by  hydraulic  generation  stations  and 
riparian  lands,  and  these  values  were  included  with  lands  in  the  repro- 
duction-cost estimates.     Re  Portland  R.  Light  &.  P.  Co.   (Or.)   976. 

2.  Under  Wisoonsin  ntatute. 

105.  The  expense  of  changing  railroad  rights  of  way  from  land  tc 
be  flooded  by  a  dam  is  a  part  of  the  cost  of  "flowage  rights''  within 
the  Wisconsin  statute  requiring  a  valuation  of  the  dam  site,  flowa^re 
riglits,  and  other  property  prior  to  granting  a  permit  for  the  dam.  Kc 
Wisconsin  Minnesota  Light  k  P.  Co.  (Wis.)   812. 

106.  The  policy  of  Wisconsin  in  the  valuation  of  a  dam  site,  flowage 
rights,  and  other  property  prior  to  the  grant  of  a  dam  franchise,  as 
expressed  in  Laws  of  1915,  chap.  380,  §  1596-9m-l,  directs  the  present 
value  of  property  in  connection  with  its  use  for  developing  water  power, 
bnt  denies  to  the  owner  any  right  to  any  increase  in  the  value  of  the 
property  and  water  power  which  may  take  place  during  thirty  years 
after  the  issuance  of  the  permit.  Re  Wisconsin  Minnesota  Light  &  P. 
Co    (Wis.)   812. 

107.  A  dam  site  and  flowage  rights  should  be  given  a  value  in  accord- 
ance with  their  uses  to  de\'elop  water  power  in  addition  to  the  value  i\f. 
land  alone,  in  the  valuation  required  by  the  Wisconsin  law  prior  to  a 
grant  of  a  dam  permit.  Re  Wisconsin  Minnesota  Light  &  P.  Co.  (Wis.) 
812. 

108.  In  ascertaining  the  present  value  of  undeveloped  water  power, 
under  the  Wisoonsin  statute  requiring  a  valuation  prior  to  the  grant 
of  a  dam  permit,  consideration  was  given  to  the  market  value  under 
assumed  competitive  conditions,  as  reflected  by  sales  of  other  power,  the 
cost  of  development,  and  probable  earnings,  without  capitalizing  the 
result  of  enterprise;  to  the  probable  rental  value  as  compared  to  simi- 
lar values  of  other  raw  and  developed  water  powers:  and  to  the  saving 
P.U.R.1916D.  77 
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in  the  use  of  water  over  steam.    Re  WMOotnin  Minneflota  Li^ht  &  P.  Co. 

(Wis.)  812. 

100.  Among  the  factors  afftcting  the  value  of  undeveloped  water 
power  are  cost  of  development^  normal  flow  of  stream,  constancy  of  flow, 
heai  of  water  obtained,  degree  of  constancy  of  power,  availability  of 
market  for  current  produced,  availability  of  power  for  manufacturing 
purposes  at  the  dam  site,  nature  of  manufacturing  for  which  available 
either  at  the  dam  site  or  elsewhere,  investment  in  subsidiary  steam 
plant,  availability  of  cheap  coal  for  competitive  production,  and  the 
possibility  of  pondage.  Re  Wisconsin  Minnesota  Light  &  P.  Co.  ( Wis.  \ 
812. 

110.  Water  power  to  be  developed  from  a  dam  is  "property"  within 
the  Wisconsin  statute  requiring  a  valuation  of  the  dam  site,  flowage 
rights,  and  "other  property"  prior  to  granting  a  permit  for  the  dam. 
Re  Wisconsin  MinnesoU  Light  k  P.  Co.  (Wis.)  812. 

VALtTE. 

Value  of  commodity  as  factor  to  be  eonsiderod '  in  fixing  freight 
rates,  see  Rates,  10. 

VALmE  OF  SERVICE. 

As  factor  to  be  considered  in  fixing  freight  rates,  see  Rates,  10. 
Consideration  of,  in  fixing  return,  see  Retubn,  29,  30,  43. 

VAI.17E8. 

Apportionment  of  values,  see  Affobtionmbnt,  5-8,  11,  16. 
Ascertainment  of,  see  Valuation,  10-24. 

VERMONT. 

Commission  not  to  authorize  issuanoe  of  stock  upon  indefinite 
statement  of  purpose,  see  Skcuhitt  Issues,  12. 

VIROIIIIA. 

Power  of  Commission  to  order  rebuilding  of  industrial  spur  track 
used  in  interstate  commerce,  see  Comioshions,  6. 

VOUCHERS. 

Consideration  of,  in  valuatk>B  prooeediogt,  see  Valuation,  12,  13. 

WABHIirGTOir. 

Power  of  Commission  to  regulate  rates  formerly  prescribed  by  con- 
tract, see  Constitutional  Law,  8. 

Contracts  delegating  to  utilities  power  to  fix  rates  as  dsprivum^ 
Commission  of  rights  to  prescribe  rates,  see  Constttutionai, 
Law,  13. 

Jurisdiction  of  Commission  oyer  compUiut  against  utility  for  dam- 
ages for  cutting  off  water  supply,  see  Dakaobs,  3. 

Jurisdiction  of  Commission  ever  sale  of  surpliis  electricity  of  street 
railway  company,  see  PuBUc  Utzlitixs,  8. 

Jurisdiction  of  Commission  of  rates  of  dodcs  or  wharves  used  for 
docking  passenger  launches,  see  Ratks,  7. 
P.U.R.1016D. 
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Rates  as  used  in  Washington  Public  Service  Commission  statute, 

see  Rates,  1. 
Jurisdiction    of    Commission    over    rates  of  irrigation  distributng 

system  built  to  promote  sale  of  land,  see  Rates,  8. 
Jurisdiction  of  Commission  over  rates  and  service  of  docks  and 

wharves,  see  Sebvice,  5a. 
Power  of  Commission  to  fix  rate  base  differeat  frooi  preaeribed 

statutory  vahfes,  see  Valuation,  4. 
Actual  performance  as  basis  for  rate  making,  see  Valuation,  8. 

WASTE. 

Change  by  .water  eompany   from  flat  rates  to  mater  service  to 
avoid  waste,  see  Service,  19. 


See  also  Ibbigation. 

Apportionment  between  irrigation  and  domestic  water  service,  see 

Appobtionment,  16. 
Jurisdiction   of   Commission   over   complaint  against   railroad   for 

flooding  farm,  see  Damages,  2. 
Jurisdiction    of    Commission    over    complaint   against   utility    for 

damages  for  cutting  off  water  supply,  see  Damages,  3. 
Method   of  computing   an   anjuial   allowance  for  d^reciation  of 

water  system,  see  Depreciation,  7,  9,  21. 
Discrimination  in  water  rates,  see  Discrimination,  2,  6,  7,  8,  30-33. 
Municipal   waterworks   in  occupied  territoryi  sae  M09Qroi.Y  anp 

COMPETII^ON,  3,   10-12. 
Payment  for  service,  see  Payment. 
Individuals  supplying  neighbors  with  water  for  compensation  as 

public  utility  within  jurisdiction  of  Commission,  see  Public 

Utilities,  3. 
Rates  for  water,  see  Rates,  11,  17,  5&-57. 

Allowance  for  loss  of  water  in  pumping  and  distribution,  see  Re- 
turn, 12. 
Used  for  public  purpose  as  operating  expense  of  water  utUily,  see 

Return,  26. 
Amount  of  return  for  water  company,  see  Return,  62-^7. 
'Jurisdiction   of    California    Commission    to   require   extonsion    of 

water  mains  for  purpose  of  lire  protection,  see  Sebvice,  2,  3. 
Bxtensions  of  service  by  water  utility,  see  Service,  ld« 
Ownership  and  control  of  water  meters,  see  Sebvice,  19-21. 
Fee  for  tapping  water  mains,  see  Sebvice,  22. 
Municipal  plant  to  make  improvements  in  waterworks  essential 

to  health  although  cost  will  prevent  proposed  acquisition  of 

electric  plant,  see  Sebvice,  40. 
Service  by  water  company,  sec  Service,  40-44. 
Consideration   of  pavement  over   water  mains,  in  valuation   pro- 
ceedings, see  Valuation,  46. 

WATER  POWER. 

Availability  of,  as  dependent  upon  furnishing  continiumB  electrio 
service,  see  Sebvice,  24. 
P.U.R.1016D. 
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Allowance  to  promoter  for  value  of  water  power  over  value  of 
riparian  lands  considered  as  farm  or  forest  land,  see  Valu- 
ation, 26. 

Capitalization  of,  of  basis  of  saving  in  use  of  water  over  steam,  see 
Valuation,  101. 

WATBR  BIGHTS. 

Overhead  expenses  not  computed  on  value  of,  see  Valuation,  29. 
Valuation  of,  see  Valuation,  99,  101-110. 

WEIX8. 

Valuation  of  natural  gas  wells,  see  Valuation,  71. 

WEST  VIROnriA. 

Power  of  the  Commission  to  establish  schedule  of  freiglub  rates^ 
see  Rates,  4-6. 

WHARVES. 

Jurisdiction  of  Washington  Commission  of  rates  of  wharves  for 

docking  passenger  launches,  see  Rates,  7. 
Jurisdiction  of  Washington  Commission  over  rates  and  service  of, 

see  Sebvice,  5a. 

WHAT  THE  TRAFFIC  WXXX  BEAR. 

As  factor  to  be  considered  in  fixing  freight  rates,  see  Ratb,  10. 

WIRES  AND  CABLES. 

Apportionment  of  costs  of  placing  electric  service  wires  under* 

ground,  see  Appobtionment,  2. 
Who  to  bear  expense  of  placing  wires  underground,  see  Sebvicb;  23. 

WISCONSIN. 

Wisconsin  statute  providing  for  physical  connection  of  telephones 

as  proper  exercise  of  police  power,  see  Constitutional  Law, 

10,  11. 
Mimicipal  acquisition  onlj  of  property  exclusively  used  for  utility 

purposes    required   under   Wisconsin    Public   Utility   act,   see 

Municipal  Plant,  1. 
Rule  of  Commission  as  to  telephone  operators  calling  subscriber 

who  finds  line  busy,  see  Sebvice,  33. 
Definition  of  the  word  "necessity"  as  used  in  statute,  see  Sbbvigb, 

37. 
Valuation  of  water  rights,  dam  site,  flowage  rights  etc.,  undtf 

Wisconsin  statute,  see  Valuation,  106-110. 

WORKING  CAPITAL. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  74-81. 

ZONES. 

Fare   zones   on    interurban    railways   as   affording   discriminatory 

rates,  see  Discrimination,  19,  20,  23,  24. 
Length  of  fare  zones  for  street  railway,  see  Discrimination,  25,  26 
Location  of,  for  interurban  railways,  see  Rates,  30,  31. 
P.U.R.1916D. 
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